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Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzherl ;rt’s Natura Brevium 

Fitz- Gibbons’ Reports, King’s Bench, fol., I vol., 1727 — 1731 
Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 
1840—1842 


Fonblanque’s Reports, Bankruptcy, 2 parts, 1849— 
Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 
Forbes’ Decisions, Court of Session (Scotland), fol., 
—1713 


-1852 

1 vol., 1705 


Foriesque, De Laudibus Legum Anglise ... 

Fortcscue’s Reports, fol., 1 vol., 1692 — 1736 
Foster’s Crown Cases, 1 vol., 1708 — 1760 

Fountainh all’s Decisions, Court of Session (Scotland), fol., 

2 vols., 1678—1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 
2 vols., 1822 — 1825 

J. S, l^bx and C. L. Smith’s Registration Cases, 1 vol., 1886 — 
1895 


Fraser (Simon), Election Cases, 2 vols., 1793 
Freeman’s Reports, ("lianccry, 1 vol., 1660 — -1700 
Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1670—1704 


Gregorowski’a Reports of the High Couit of the Orange Free 
State from 1883 ... 

Nova Scotia Reports (Geldert & Bussell) 

General Index Digest 

South African Law Reports, Oriqualand West Local Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1843 
Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 
New Zealand Gazette Law Reports 
Geldert’s Digest 

Gibson’s Codex Juris Ecclesiastici Anglican! 

Giffard’s Reports, Chancery, 5 vols., 1857 — 1865 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 


Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part 1, (Gilmour) 1661 — 1666, Part II. (Falconer) 
1681—1686 


Glyn and Jameson’s Reports, Bankiniptcy, 2 vols., 1819 — 1828 
Glanvdie, De Legibus et Consuetudinibus Regnl Angliae 
GianviJIe’s Election Cases, 1 vol., 1623 — 1624 ... 

Glascock’s Renorts (Ireland), 1 voL, 1831 — 1832 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Scot. 


S. Af. 

Eng. 
S. Af. 

Scot. 

Scot. 

Eng. 

N.Z. 

Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Scot 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
S. Af. 
S. Af. 
Frig. 
Eng. 
N.Z. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ir, 
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Reports included in this Work and their Abbreviations 

Godb Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 

quer, 1 voL, 1574 — 1637 

Gouldsb. Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

vol., 1586—1601 

Gow Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 Eng, 

Gr. ••• ••• Upper Canada Chancery (Grant) ... ... ... ... ... Can. 

Griffin’s Patent Cases Griffin’s Patent Cases, 1884 — 1887 Eng. 

GwiJl. ••• Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 ... ... ... Eng. 

H. ••• ••• ••• Hertzog’s Reports of the High Court of the South African 

Republic, 1893 ... ... ... ... ... ... ... S. Af. 

H. & 0. ... ... ... Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1802 — 1860 Eng. 

H. & N. ... ... ... Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856 — 1862 Eng. 

H. & Tw. ... ... Hall and Twells* Reports, Chancery, 2 vols., 1848 — 1850 ... Eng. 

H. & W. Hurlstone and Walmsley’s Rci^orts, Exchequer, 1 vol., 1840 — 

1841 ... ... ... ... ... ... ... ... Eng. 

Hi B. R. (preceded by Hansell’s Reports of Bankruptcy and Companies’ Winding up 

date) Cases, 3 vols., 1915—1917 (e.gr., [1915] H. B. R.) Eng. 

H. C. ... ... ... Reports of the High Court of Griqualand West ... ... S. Af. 

H. E. C. ... ... ... Hodgin’s Election Reports ... ... ... ... ... (’an. 

H. L. Cas. ... ... Clark’s Reports, House of Lords, 11 vols., 1847 — 1860 ... Eng. 

Hag. Adm, ... ... Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 ... ... Eng. 

Hag. Con. ... ... Haggard’s Consisiorial Reports, 2 vols., 1789 — 1821 ... ... Eng. 

Hag. Ecc. ... ... Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 ... Eng. 

Hailes ... ... ... Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1700 — 

1791 ... ... ... ... ... ... ... ... Scot, 

Hale, C. L. ... ... Hale’s Common Law ... ... ... ... ... ... Eng. 

Hale, P. C. ... ... Hale’s Pleas of the Crovm, 2 vols. ... ... ... ... Eng. 

llan, ... ... ... New Brunswick Reports (Hannay) ... ... ... ... Can. 

Har. & Ruth. ... ... Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1805 

—1860 Eng. 

Har. & W. ... ... Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1830 Eng. 

Hare. ... ... ... Harcarse’s Decisions, Court of Session (Scotland), foL, 1 vol,, 

1081—1091 Scot. 

Hard. ... ... ... Hardres’ Reports, Exchequer, foL, 1 vol., 1C55 — 1069... ... Eng, 

Hare ... ... ... Hare’s Reports, Chancery, 11 vols., 1841 — 1853 ... ... Eng. 

Hawk. P. 0. ... ... Hawkins’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

Hay ... ... ... Hay’s Reports ... ... ... ... ... ... ... Ind. 

Hay & Marr. ... ... Hay & Marriott’s Decisions, Admiralty, 1 voL, 1776 — 1779 ... Eng. 

Hayes ... ... Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 ... Ir. 

Hayes & Jo. ... ... Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 Ir. 

Hem. & M. ... ... Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 Eng. 

Het. ... ... ... Heiley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... Eng. 

Hob, ... ... ... Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 ... Eng. 

Hodg. ... ... ... Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... Eng. 

Hog. ... ... ... Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... Ir. 

Holt, Adm. ... ... W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 Eng. 

Holt, Eq. ^... ... W. Holt’s Equity Reports, 2 vols., 1845... ... ... ... Eng. 

Holt, K. B. ... ... 8ir John Holt’s Reports, King’s Bench, fol., 1 vol., 1088 — 1710 Eng. 

Holt, N. P. ... ... F. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 ... ... Eng. 

Home, Ct. of Sess. ... Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 Scot. 

Hong Kong L. R. ... Hong Kong Reports ... ... ... ... Hong Kong 

Hop. & Colt. ... ... Hopwood and Coliman’s Registration Cases, 2 vols., 1868 — 1878 Eng. 

Hop. & Ph. ... ... Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 Eng. 

Horn & H. ... ... Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 Eng. 

Hov. Supp. ... ... Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753—1817 Eng. 

How. C. ... ... ... Howard’s Chancery Practice ... ... ... ... ... Ir. 

How. C. S. ... ... Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland ... ... ... ... ... ... Ir. 

How. E. E, ... ... Howard’s Equity Exchequer ... ... ... ... ... Ir. 

How. P. L. ... ... Howard on the Popery Laws ... ... ... ... ... Ir. 

Hud. & B, ... ... Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 ... ... ... ... ... Ir. 

Hudson’s B. C. ... ... Hudson on Building Contracts, 2 vols. ... ... ... ... Eng. 

Hume ... ... Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 Scot. 

Hut. ... ... ... Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1038 ... Eng. 

Hy. Bl. ... ... ... Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1790 Eng. 

Hyde ... ... ... Hyde’s Reports ... ... ... ... ... ... ... Ind. 



J. — ^VOL. XXXIX. 


Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 
Irish Equity Reports, 13 vols., 1838 — 1851 


c 


Ir. 

Ir. 

Ir. 



xxvi Kepoets included in this Woke and theie Abbeeviations. 


I. L. R, ... ... Irish Law Reporte, 13 toIs., 1838 — 1851 

I. L, R. (Vol.) All. ... Indian Law Reports, Allahabad ... 

I. L, R. (Vol.) Bom. ... Indian Law Reports, Bombay 

I. L. R. (Vol.) Calc. ... Indian Law Reports, Calcutta 

I. L. R. (Vol.) Lah. ... Indian Law Reports, Lahore 

I. L. R. (Vol.) Mad. ... Indian Law Reports, Madras 

I. L. R. (Vol.) Pat. ... Indian Law Reports, Patna 

I. L. R. (Vol.) Ran. ... Indian Law Reports, Rangoon 

I. L. T Irish Law Times, 1867 — (current) ... 

I. L. T. Jo Irish Law Times Journal, 1807 — (current) 

I. R. (preceded by date) Irish Reports, since 1893 (c.jy., [1894] 1 I. R.) ... 

I. R. (yol.) C. L. ... Irish Reports, Common Law, 11 vola., 1866—1877 

I. R. Bq. Irish Reports, Equity, 11 vols., 1866 — 1877 

I. R., R. ^ L. ... ... Irish Reports, Registry Appeals in the Court of Exchequer 

Chamber and Appeals in the Court lor Land Cases Reserred, 

1 Tol., 1868— 1876 

Ind. Awards ... ... Industrial Awards Recommendations 

Ind. Jur. N. S Indian Jurist, New Series 

Ind. Jur. O. S. ... ... Indian Jurist, Old Series ... 

Ir. Cir. Rep. ... ... Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Ir. Jur. ... ... ... Irish Jurist, 18 vols., 1849 — 1866... 

Ir. L. Rec. 1st ser. ... Law Recorder (Ireland), Ist series, 4 vols., 1827 — 1831 

Ir. L. Reo. N. S. ... Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 

Irv. Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... 

J. Bridg. Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 

—1621 

J. D. R. ... ... ... Juta’s Daily Reporter, reporting Cases in the Cape Provincial 

Division ... 

J. P. ... ... ... Justice of the Peace, 1837 — (current) 

J. P. Jo. ... ... Justice of the Peace (Weekly Notes of Cases) ... 

J. R. ... ... ... Jurist Reports 

J. R. N. S. ... ... Jurist Reports, New Series 

J. Bhaw, Just. ... ... J. Sha /’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jac. ... ... ... Jacob’s Reports, CJliancery, 1 vol,, 1821 — 1823 

Jac. A W. ... ... Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

James Nova Scotia Repoiis (James) 

Jebb A B. Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 voL 

1841—1842 

Jebb A 8. Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb, 0. C Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb, Cr. & Pr. Cas. ... Jebb’s Crown and Presentment Cases 

Jenk Jenkins’ R^orts, 1 vol., 1220 — 1623 

Jo. A Car. ... ... Jones and (Jarey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jo. A Lat. Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1844—1846 

Jo. Ex. Ir. ... ... T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

John. ... ... ... Johnson’s Reports, Chancery, 1 vol., 1868— 1860 

John. AH. ... ... Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 

Jur. ... ... ... Jurist Reports, 18 vols., 1837 — 1854 

Jur. N. 8. Jurist Reports, New Series, 12 vols., 1866 — 1867 

K. ... ... ... Kotze’s Reports of the High Court of the Transvaal Province, 

1877—1881 

K. A G. ... ... Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 

K. A J. ... ... ... Kay and Johnson’s Reports, Chancery, 4 vols., 1864 — 1858 ... 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 (c.g., [1901] 2 

K. B.) 

Karnes, Diet. Dec. ... Karnes, Dictionary of Decisions, CJourt of Session (Scotland), 

foL, 2 vols., 1540—1741 

Karnes, Rem. Dec. ... Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Karnes, Scl. Dec. ... Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 

1752—1768 

Kay Kay’s Reports, (^ancery, 1 vol., 1853 — 1854 

Keb Keble’s Reports, fol., 3 vols., 1601—1677 

Keen ... ... ... Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 

Keil. ... ... ... Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 

Kel. Sir John Kelyng’s Reports, Oown Cases, fol., 1 vol., 1662 — 1707 

Kel. W. ... W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730 — 1732 } 

King’s Bench, fob. 1731—1734 

Kcny . . Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1769 ... 

Keny. Ch. .. ... Chancery Cases in Vol, II. of Kenyon’s Notes of Cases, 1753 — 1754 

Kerr ••• .. ... New Brunswick Reports (Kerr) 


Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir, 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 

Eng. 

Eng. 

N.Z. 

N.Z. 

Scot. 

Eng. 

Eng. 

Can. 

It. 

Ir. 

Ir. 

Ir. 

Eng, 

It. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Cau. 



Eeports included m this Work and their Abbreviations. 


Kilkerran 

Kn. & Omb 

Knapp 

Knox 

Konst. & W. Rat. App. 
]^onst. R^at. A.pp« . . . 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol 

1738—1752 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1830 ... 
Knox’s Reports ... 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909- 

1912 

Konstam’g Reports of Rating Appeals, 2 vols., 1904 — 1908 . 


L. & G. iemp. Plunk. ... 

L. & G. temp, Sugd. 

L. & Welsh. 

L. C. & M. Gaz. 

L. C. J 

L. C. L. J 

L. C. R 

L. G. R. 

L. J. Adm. 

L. J. Bey 

L. J. C. C 

L. J. 0. P 

L. J. Ch. 

L. J. Eccl 

L. J. Ex. 

L. J. Ex. Eq. 

L. J. K. B. or Q. B. ... 

L. J. M. O 

L. J. N. O 

L. J. O. S 

L, J. P 

L. J. P. &^M 

L. J. P. O 

L. J. P. M. & A. 

L. Jo* ... ... ... 

E. Jj. R. ... ... 

L. M. & P 

L. N 

L. R. A. & E 

L. R. C. C. R 

L. R. C. P 

L. R. Eq. 

L. R. Exch. 

L. R. H. L 

L. R. Ind. App. 

L. R. Ind, App, Supp. 
Vol. 

L. R. Ir. 


L. R. P. & D. ... 
L. R. P. O. 

L. R. Q. B. 

L. R. Q. B. 

L. R. Sc. & Div. 


L. T 

L. T. Jo. 

L. T. O. S. 

L. Th 

Lane 

Lat. 

Laws. Reg. Cas. 
Ld. Raym. 

Le. & Ca. 

l^eaclx ... ... 

Lee 

Lee temp. Hard. 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1836 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

I jaw Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

Law Journal, Exchequer, 1831 — 1876 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 

Journal) ... 

Ijaw Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

18G0— 1875 ... 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1861 ... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 ^ 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., ISGG — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy (Council, Supplementary 
Voliune, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Jiench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Liaw Iteports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1895 — (currant) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 ^ ... 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861—1865 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Lee’s Cases iemp. Hardwicko, King’s Bench, 1 vol., 1733 — 
1738 
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Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
B. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



xxviii Reports included in this Work and their Abbreviations. 


Leg. Rep. Legal Reporter Ir. 

Legge ... ... ... Legge’a Reports ... ... ... ... Aus. 

Leon Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, loL, 4 parts, 1552 — 1615 ... ... ... ... ... Eng, 

Lev. ... ... ... Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 

1660—1696 Eng. 

Lew. C. C. ... ... Lewin’sCrownCascsontheNorthemCircuit, 2 vols., 1822 — 1838 Eng. 

Ley ... ... ... Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 ... Eng. 

Lib. Ass. ... ... Liber Assisarum, Year Books, 1 — 51 Edw. III. ... ... ... Eng. 

Lilly ... ... ... Lilly’s Reports and l^leadings of Cases in Assize, fol., 1 vol. ... Eng. 

Litt. ... ... ... Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... Eng. 

Lloyd, L. R. ... ... Lloyd’s List Law Reports, 1919 — (current) ... ... ... Eng. 

Lloyd, Pr. Cas. ... ... Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 ... ... ^.Eng. 

Lofit Lofit’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 ... Eng. 

Long. & T Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 Ir. 

Lords Journals ... ... Journals of the House of Lords ... ... ... ... ... Eng. 

Lud. E. C. ... ... Luder’i Election Cases, 3 vols., 1784 — 1787 ... ... ... Eng. 

Lumley, P. L. C. ... Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 ... ... Eng. 

Lush. ... ... ... Lushington’s Reports, Admiralty, 1 vol., 1859 — 1802 ... ... Eng. 

Lut Sir E. Lutwyche’a Entries and Reports, Common Pleas, 2 vols., 

1682—1704 Eng. 

Lut. Reg. Cas A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 ... Eng. 

Lynd LjTidwood, Provinciale, fol., 1 vol. Eng. 

M. Menzie’i Reports of the Supreme Court of the Cape of Good 

Hope, 1828— 1860 S. Af. 

M. S Maule and Selwyn’a Reports, King’s Bench, 0 vols., 1813 — 1817 Eng. 

M. & W. Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 Eng. 

M.C. C. ... ... ... Mining Commissioner’s Cases ... ... ... ... ... (’an. 

M. C. R. ... ... Montreal Condensed Reports ... ... ... ... ... Can. 

M. H. C. R Madras High Court Reports Ind. 

M. L. R. (Vol.) K. B. or 

Q. B Montreal Law Reports, King’s Bench or Queen’s Bench ... Can. 

M. L. R. (Vol.) S. 0. ... Montreal Law Reports, Superior Court Can. 

M. M. Cas. ... ... Martin’s Reports of Mining Cases ... ... ... ... Can. 

Mac. ... ... ... Macassey’s New Zealand Reports ... ... ... ... N.Z. 

Mac. A; G. ... ... Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 Eng. 

Mac. & H. ... ... Macrae and Hertslet’s Insolvency Casas, 1 vol., 1847 — 1852 ... Eng. 

M‘Cle. ... ... ... M‘Cleland’3 Reports, Exchequer, 1 vol., 1824 ... ... ... Eng. 

M‘01e. A Yo. ... ... M‘Clcland and Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 Eng. 

Macfaiiane ... ... Macfarlane’s Jm’y Trials, Court of Session (Scotland), 3 parts, 


1838—1839 Scot. 

Mad. A Rob. ... ... Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

voL, 1839 Scot. 

Maepb. (Ct. of Scss.) ... Maepherson, Court of Session (Scotland), 3rd scries, 11 vols., 

1862—1873 Scot. 

Macq. ... ... ... Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 Scot. 

Macr. ... ... ... Macrory’s Patent Cases, 2 parts, 1847 — 1856 ... ... ... Eng. 

Mad. ... ... ... Madras High Court Reports ... ... ... ... ... Ind. 

Madd. ... ... ... Haddock’s Reports, Chancery, C vols., 1815 — 1822 ... ... Eng. 

Madd. AG. ... ... Maddock and Geldart’a Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) ... ... ... ... ... ... Eng. 

Madox ... ... ... Madox’s Formularo Anglicanum ... ... ... ... ... Eng. 

Madox, Exch. ... ... Madox’s History and Antiquities of the Exchequer, 2 vols. ... Eng. 

Mag. ... ... ... Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848— 1852 Eng. 

Man. AG. ... ... Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 Eng. 

Man. A Ry. K. B. ... Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 Eng. 

Man. A By. M. C. ... Manning and Ryland's Magistrates’ Cases, 3 vols., 1827 — 1830 Eng. 

Man. L. J. ... ... Manitoba Law Journal ... ... ... ... ... ... Can. 

Man. L. R. ... ... Manitoba Law Reports ... ... ... ... Can. 

Man. R. iemp. Wood ... Manitoba Reports temp. Wood ... ... ... ... ... Can. 

Mans. ... ... ... Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 Eng. 

Mar. L. 0. ... ... Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 ... Eng. 

March ... ... ... March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—1642 Eng. 

Marr. ... ... ... Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... Eng, 

Marsh. ... ... ... Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 ... Eng. 

Marsh ... ... ... Marshall’s Reports ... ... ... ... ... ... ... Ind. 

Mayn. ... ... ... Maynard’s Reports, Exchequer Memoranda of Edw. I. and 

Year Books of Edw. II,, Year Books, Part I., 1273 — 1326 ... Eng. 

Meg Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 Eng. 
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Mod, Rep. 

Mol 

Mont, 

Mont, & A. 

Mont. & B, 

Mont, & Ch. 

Mont. & M. 

Mont. D. De G. 


Moo. & P. 

Moo. S. 

Moo, Ind, App. 
Moo. P. O. C. 
Moo. P. C. C. N. 
Mood. & M. 
Mood. & R. 
Mood. C. C. 
Moore, C. P. 
Moore, K. B. 
Mor, Diet. 


S. 


Morr. 

Mos. 

Mun. Rep. 
Murd. Epit. 
Murp, &; H. 
Murr. 

My. & Or. 
My. & K. 


Menzie’s Reports of the Supreme Court of the Capo of Good 

Hope, 1828—1850 

Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 
Modem Reports, 12 vols., 1009 — 1755 ... 

Molloy’s Report’s, Chancery (Ireland), 3 vols,, 1808 — 1831 ... 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832—1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol,, 1838 — 1840 
Montagu and Macarthur ’s Reports, Bankruptcy , 1 vol. , 1826 — 1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
1840—1844 


Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols,, 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Cases, 15 vols., 1836 — 1803 
Moore’s Privy Council Cases, New Scries, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J, B. Moore’s Reports, Common Picas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fob, 1 vol., 1485 — 1620 
Morison’a Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 
Moseley’s Reports, Chancery, fob, 1 vob, 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murpliy and Ilurlstone’s Reports, Exchequer, 1 vob, 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


S. Af. 
Eng. 

Ir, 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. A. C 

N. & S 

N. B. Dig 

N. B. Eq. Rep. ... 

N. B. K. 

N. B. 11. (Alb) 

N. B. R. (Ber.) 

N. B. K. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Ilan.) 

N. B. R. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N, B. R. (Tru.) 

N. I. (preceded by date) 

N. L. R 

N. P. D 

N. S. R 

N. 8. R. (Coch.) 

N. S. R. (O. & O.) 

N. 8. R. (G. & R.) 

N. 8. R. (James) 

N. S. R. (Old.) 

N. 8. R. (R. & C.) 

N. 8. R. (R. & G.) 

N. 8, R. (Thom.) 

N. 8. W. Adm. or Ad. ... 

N. S. W. B 

N. 8. W. Bkpty. Cas. ... 

N. 8. \V. Eq 

N. 8. W. Ind. Arbtn. Cas. 

N. 8. W. L. R 

N. 8. W. Land App. Cts. 
N. S. W. 8. C. R. (Eq.) 

N. 8. W. 8 . C. R. (L.) ... 
N. 8. W. 8. C. R. N. 8. 
N. 8. W. W. N. 

N. W 

N. W. T. R 

N. Z. Jur 

N. Z. Jur. Mining Law 


Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carlcion) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Haniiay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsbiy and Trueman) 

New Brunswick Rei)orts (Pugsley) 

New Brunswick Reports (Trueman) 

Northern Ireland Law Reports, 1 92 5 — ( curren t ) ( c.r/. , [ 1 92 5] N. I . ) 
Natal Law Reports 

South African Law Reports, Natal Provincial Division 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia lieporis (Geldert and Russell) 

Nova Scotia Reports (Janie.s) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Cheslcy) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thom.soTi) ... 

New South Wales Reports, Admiralty ... 

New South Wales Rcj>orts, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court l^eports (Equity) ... 

New South Wales Supremo Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Pmvinces High Court Reports ... 

North-West Territories Reports ... 

New Zealand Jurist 

New Zealand Jurist Mining Law ... 


8. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can, 
Can. 
Can. 
Can. 
Can, 
Can. 
Can, 
Ir. 
S. Af. 
S. Af. 
Can. 
Can, 
(Jan, 
Can, 
Can, 
Can. 
(^’an. 
(’an, 
(’an. 
Aus, 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus, 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
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N. Z. Jur. N. a... 

N. Z. L. H 

N. Z. L. H. O. A. 

Nels. 

Nev. & M. K. B. 
Nev. & M. M. 
Nev. & P. K. B. 
Nev. & P. M. C. 
New Mag. Cas. 

New Pract. Cas. 
New Bep. 

New Sess. Cas. ... 


Nfld. L. B. 

Nolan 

Notes of Cases ... 


Noy 

O. B. A F. 
O. B. 8. P. 
O. Bridg. 


O. F. 8. 

O. L. R. 
O’M. A H. 
O. P. D. 

O. R. 

O. R. 

O. R. C. ... 
O. 8. 

O. N. 
O. W. Ji. 
Old. 

Ont. Dig. 
Owen 


P. (preceded by dale) 

P. A B 

P. A T 

P. Cas 


P. D. 


P. E. I 

P. R 

P. Wins. 

Palm. 

Park. 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 

Peck 

Pelham ... 

Per. A Dav. 

Per. A Kn. 

Per. C. 8. 

Per. P. ... 

Ph 

Phil. El. Cas. ... 
Phillim. ... 
Phillim. Eccl. Jud. 

Phip 

Pig. A R. 

Pite 

Plowd 

PoU 

Poph. 

Pnw. R. A D. 


New Zealand .Jurist, New Series ... ••• ••• N.Z. 

New Zealand Law Reports, 1883 — (current) ... N.Z. 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883 — 1887 N.Z. 

Nelson’s Reports, Chancery, 1 vol., 1025 — 1093 ... ... Eng. 

Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 Eng. 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 Eng. 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 Eng. 

Nevile and Perry’s Magistrates* Cases, 1 vol., 1830 — 1837 ... Eng. 

Now Magistrates’ Cases (Bittleston, Wise and Parnell), 6 vols., 

] 844—1 850 Eng. 

New Practice Cases (Bittlest/on and others), 3 vols., 1844 — 1848 Eng. 

New Reports, 6 vols., 1862 — 1865 ... ... ... ... Eng. 

New Sessions Magistrates’ Cases (Carrow, llamerton, Allen, 

etc.), 4 vols., 1844 — 1851 ... ... ... ... ... Eng. 

Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan's Magistrates’ Cases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1850 Eng. 

Noy’s Rejiorts, King’s Bench, fol., 1 vol., 1558 — 1049 ... Eng. 

Ollivier Bell and Fitzgerald’s Reports ... ... ... ... N.Z. 

Old Bailey Session Papers ... ... ... ... ... Eng. 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1060 — 

1660 Eng. 

Reports of the Iligli Court of the Orange Free State, 1879 — 1883 S. Af. 

Ontario Law Reports ... ... ... ... ... ... Can. 

O’Malley and IJardcastle’s Election Cas(‘s, 18(i9 — (current) ... Eng. 

South African Law Reports, Orange h>ee State Provincial Division S. Af. 

0?itario Reports ... ... ... ... ... ... ... Can. 

Oflicial Reports of the South African Republic, 1894 — 1899 ... S. Af. 

Reports of the High Court of the Orange River Colony ... S. Af. 

Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

Ontario Weekly Notes ... ... ... ... ... ... Can. 

Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Nova Scotia Reports (Oldrights) ... ... ... ... ... Can. 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Ow(‘n’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1557—1614 Eng. 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 {€.g., [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and 'JYueman)... 

Prize Cases Heard and Decided in tlie Prize Court During the 
Great War, 3 vols., 1914 — 1922 

Law Reports, Probate, Divorce, and Admiralty Division, 15 
vols., 1875 — 1890 
Prince Edward Lsland Reports 
Ontario Practice 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1695— 1735 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1019 — 1629 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678— 1717 

Paton’s Scotch Appeals, House of Lords, 6 vols., 172() — 1822 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Ca.ses, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Perrault’s Coimseil Superieur 
Perrault’s Pr4vost<^ de Quebec, 1720 — 1750 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 

Philipps’ Election Cases, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 
Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1875 
Phipson’s Digest of Natal Reports, 1858 — 1859 
IMgott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 
Plowden’s Reports, fol., 2 vols., 1550 — 1580, and Plowden’s 
Queries, Vol. 1. ... 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1070 — 1082 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1027 ... 

Power. Rodwell. and Dew’s Election Cases, 2 vols., 1848—1850 


Eng. 

Can. 

Can. 


Eng. A Col. 


Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 
Scot, 
Scot. 
Eng. 
Eng. 
Eng. 
Alls. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 

Eng. 

Eng. 

Eng. 
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Pratt 
Free. Ch. 
Price 
Price 
Pug. 

Py. R. . 


PratPs Supplement to Bott’s Poor Laws, 1833 
Precedents in Chancery, foL, 1 vol., 1089 — 1722 
Price’s Reports, Exchequer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reporte 


Q. B. 


Q. B. (preceded by date) 

Q. B. D. 

Q. J. P 

Q. L. J 

Q. L. R 

Q. L. R. (Beor) 

Q. P. R 

Q. R. (Vol.) K. B. or Q. B. 

Q. R. (Vol.) S. C. 


Q. S. C. R. 
Q. S. R. ... 
Q. W. N. 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols., 1841—1852 

Law Reports, Queen’s Bench Division, 1891 — 1901 ie.g., [18911 
1 Q. B.) ... ... 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 

Quebec Law Reports 

Queensland Law Reports by Beor, 1876 — 1878 

Quebec Practice Reports ... 

Rapports Judiciaries de Quebec, Cour du Banc du Roi, 1892 — • 
(current) ... 

Rapports Judiciaires de Quebec, Cour Supdrieure, 1892 — 
(current) ... 

Queensland Supreme Court Reports, 5 vols., 1860 — 1881 

Queensland Stat-e Reports, 6 vols., 1902 — 1900... 

Weekly Notes, Queen.sland 


Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Alls. 

Aus. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 


R. 

R. 


R. (Ct. of Sess.)... 

R. A. C 

R. & 0 

R. G 

R. C 

R. de J 

R, de L. ... 

R. E. D 

R. E. D 

R. J, R. Q. 

R. L. N. S. 

R. L, O. S. 

R. P. C 

R. R 

Rast. 

Rayn. 

Real Prop. Cas. 
Rep. Ch. 

Rep. in C. of A. . . . 
Res. & Eq. Jud. 
Reserv. Cas. 

Rick. & M, 

Rick. & S. 

Ridg. L. & S. ... 

Ridg. Pari. Rep. 

Ridg. temp, H. ... 

Ritch. Eq. Rep. 
Rob. Eccl. 

Rob. L. & W. ... 

Robert. App, 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Roscoe’s B. C. ... 
Rose 

Ross, L. C. 

Rowe 

Rul. Cas. 

Russ. 

Russ. & M. 


The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of tlio Supremo Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de L(f*gisjlation et do Jurisprudence de Canada 
Revue de Jurisprudence ... 

Revue de Lc^gislation et de Jurisprudence, 3 vols., 1845 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports ... 

Revue L4gale, New Series, 1895 — (current) 

Revue L4gale, Old Series, 21 vols., 1869 — 1892... 

Reports of Patent Cases, 1884 — (current) 

Revised Reports 

Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575 — 1782 
Re^ Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1615 — 1710 ... 

Reports in Courts of Aiipeal 

New South Wales Reserved and Equity J Lulgnicuts ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 

1894 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1795 

Ridgeway’s Parliamentarv Reports (Ireland), 3 vols., 1784 — 

1796 ‘ 

Ridgeway’s Reports temp, ITardwicke, 1 vol., King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Lceming, and Wallis’ New County Court Cases, 1 vol., 

1849—1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1810 — 1841 
RoUe’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
Romilly’s Notes of Cases, 1 part, 1767 — 1787 ... 

Roscoe, Digest of Building Cases 
Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols ... ••• ••• 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... 

Campbell’s Ruling Cases> 25 vols. ... ... 

RusseU’s Reports, Chancery, 5 vols., 1824 — 1829 

Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 


Eng. 


S. Af. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus, 

Can. 

Can. 

Can. 

Can, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 

Ir. 


Ir. 


Eng. 

Cati. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Uuss. & Ry Buflsell^and Ryan’s Crown Cases Reserved, 1 rol., 1800 — 1823 Eng. 

Rufl. E. R. ... ... Russell’s Election Reports... ... ... ... ... ... Can. 

Ry. & Can. Cas. ... Railway and Canal Cases, 7 vols., 1835 — 1854 ... ... ... Eng. 

Ry. & Can. Tr. Cas. ... Railway and Canal Traffic Cases, 1855 — (current) ... ... Eng. 

By. & M. ... ... Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 ... Eng. 

Byde & K. Rat. App. ... Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894 — 

1904 Eng. 

Ryde, Rat. App. ... Ryde’s Rating Appeals, 8 vols., 1871 — 1893 Eng. 


e. 

S. A. L. J. 
S. A. L. R. 
8. A. L. R. 
8 . A. R. ... 

S. A. S. R. 

8 . 0 . 


8. C. (preceded by date) 
8. C. (H. L.) (preceded 
by date) 

8. 0. (J.) (preceded by 
date) 

8. 0. R 

8. L. T 

8. Q. B 

8. R 

8. B. 0 

8. B. N. S. W 

8 . R. Q 

8. V. A. R 

S.W. A 

8aint 

8alk 

Sask. L. R 

Sau. & So. 

Saund. ... 

Saund. & A. 

Saund. & B 

Saund. & C 

Saund. & M 


Sav. 

Say. 

Sc. Jur. ... 
Sc. L. R. 

Sc. R. R. 
Sch. Lef. 

Scott 

Scott, N. R. 
Sea. & Sm. 


Bel. Cas. Cli. 


Selwyn’s N. P. ... 
Sess. Cas. K. B. 
Sett. & Rem. 

Sh. (Ct. of Sess.) 

Sh. & Macl. 

Sh. Dig 

Sh. Just. 

Sh. Sc. App. 

Sh. TeindCt. ... 
Shep. Touch. 
Show. 

Show. Pari. Cas. 
Sid 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 
South African Law Journal 
South Australian Law Reporta 

South African Law Reports 

Reports of the High Court of the South African Republic, 1881 

—1892 

South Australian State Reports, since 1921 {e.g., [1921] 

8. A. 8. R.) 

Reports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 1906 {e.g., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

(e.g., [1906] S.C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 {e.g., [1906] S. O. 

(J.)) 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 
Queensland Reports, Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

Son th- West Africa Law Rci)orts ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 

Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 

—1840 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Ifiacrae’s County Courts and Insolvency Cases 
(County Coui’tfl Cases and Appeals, Vols. II. and HI.), 2 vols., 

1852—1858 

Savile’s Reports, Common Pleas, fob, 1 vol., 1580 — 1591 
Sayer’a Reports, King’s Bench, fob, 1 vob, 1751 — 1756 

Scottish Jurist, 46 vols., 1 829 — 1873 

Scottish Law Reporter, 01 vols., 1805 — 1924 ... 

Scots Revised Reports 

Schoales and Lefi'oy’s Reports, Chancery (Ireland), 2 vols., 
1802— 1806 


Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 ... 

Scott’s Now Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vob, 1859 — 
1860 


Select Cases in Chancery, fob, 1 vob, 1685 — 1698 fPt. III. of 
Cas. in Ch.) 

Selwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols,, 1710 — 1747 

Cases adjudged in K. B. concerning Settlements & Removals, 

1 vob, 1685— 1727 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 
1821—1838 


Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1835—1838 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 8 vols., 1726 — 1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vob, 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vob, 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 

Shower*^ Reports, King’s Bench, 2 vols., 1078 — 1695 

Shower’s Cases in Parliament, fob, 1 vob, 1694 — 1699... 
Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 
fob, 2 vols., 1657—1670 


S. Af. 
8. Af. 

Aua, 
S. Af. 

S. Af. 


Aus. 

S. Af. 

Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Alls. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng, 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sim. & St. 
Sim. N. S. 
Skin. 

Sm. & Bat. 


Sm. & G. 

Smith, K. B. 

Smith, L. C. 

Smith, Beg. Cas. 

Smythe ... 

Sol. Jo. ... 

Spence ... 

Spinlvs 

St. B-. Qd. (preceded by 
date) ... 

Stair Rep. 

Stark. 

State Tr. 

StateTr. N. S. 

Stewart ... 

Stockton... 

Story 

Stra. 

Stu. M. Si P. 

Stuart 

Stuart, Adm. 

Stuart, Adm. N. S. 

Stuart, K. B 

Sty 

Sw. 

Sw. & Tr. 

Swan. 

Swin 

Syme 


Simons* Reports, Chancery, 17 vols., 1826 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826!!! 
Simons* Reports, Chancery, New Series, 2 vols., 1850 — 1852 ..! 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824—1825 , ... 

Smale and GifTard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1895 — (current) 

Smj^he’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1850 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinka’ Priz# Court Cases, 2 parts, 1854 — 1856 

Queensland State Reports, since 1902 {e.g., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1601—1681 ! 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 34 vols., 1163—1820 

State Trials, New Series, 8 vols., 1820 — 1858 ... 

Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 

Strange’s Reports, 2 vols., 1716 — 1747 

Stuart, MUne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
1853 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1869 

—1874 

Stuart’s Reports of Cases In King’s Bench, etc. (Lower Canada), 

1810—1835 

Style’s Reports, King’s Bench, fob, 1 vol., 1646 — 1655 

Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 

Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 

1858—1805 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835—1841... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 


Bng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 


Aus. 


Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Sco% 

Scot. 

Can. 


Cax^ 


Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


T. A M 
T. H. 

T. Jo. 

T. 1^ 


T. L. R. ... 
T. P. 

T. P. D. ... 
T. Raym. 


T. a 
Taml. 

Tiis. L. R. 
Taunt. ... 
Tax Cas. 
Tay. 

Temp. Wood 
Term Rep. 
Terr. L. R. 
Thom. 

Toth. 

Town St. Tr. 
Trem. P. C. 
Trist. 

Tru. 


Tudor, li. C. Merc. Law. 
Tudor, L. 0. Real Prop. 
Turn. & R 

^ 

Tyr. & Or 


Temple and Mew’s Oiminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667—1085 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — f current) 

Reports of the Supreme (^urt of the Transvaal, 1910 — (current) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 

1683 

Reports of the Supreme Court of the Transvaal, 1902 — 1909... 
Tainlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 

Tax Cases, 1876 — (current) 

Taylor’s King’s Bench Reports ... 

Manitoba Reports temp. Wood 

Term Reports (Dumford and East), fol., 8 vols., 1785 — 1800... 
Territories Law Reports ... 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1659 — 1646 

Townsend, Modem State Trials ... ... 

Tremaine Pleas of the Crown, 1 vol., 1667 

Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 

New Brunswick Reports (Trueman) 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Loading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1826 ... 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1830 


B. C. Jut. 

O* a L. J. N. ft. 


Upper Canada Jurist 

Canada Law Journal, New Series, 1865 — (ourreni) 


Eng. 


8. Af. 


Eng. 


S. Af. 
Eng. 
S. Af. 
S. Af. 

Eng. 
S. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 


Eng. 

Eng 

Eng 

Eng. 


Can. 

Can. 
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. c. L. , o. s. 
. c. R. 

dal 


Canada Law Journal, Old Series, 10 vols., 1855 — 1864 

Upper Canada Repoi*t.s, Queen’s Bench 

Fiji Law Reports (Udal) 


. L. R. 

. R. 

. R. (Adm.) 
. R. (Eq.) 

. R. (Law) 
augh. . . . 
ent. 


em. 

ern. & Scr. 


ns. 

es. & B. 
ss. Sen. 
In. Abr. 
in. Supp. 


Victorian T.aw Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1006 — 1073 ... 
Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 
Pleas), fol., 2 vols., 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 

1786—1788 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... 
Vesey Sen.’s Reports, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, fol., 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


A. L. R. 

A’B. &W. ... 
AW. 

C. C. 

n. c. 

Jo. 


L. D. 
L. R. 


L. T. 

N. (preceded by 

N. 


date) 


. R. 


.W. AA’B. ... 

. \y. R. 

allis by Lyne 
eb. Pat. Cas. ... 
elsli, R(*g. Cas. 
ent. Off. Ex. 
est 

est tcyy^p. Hard, 
est. Tithe t'as. 
hile 

hil(^ & Tucl. L. C. 

igbt 

iff. Well. A Dav. 

ill. Woll. & JI. 

illes 

iini. 

ils. 


ils. k S. 

ils. Cli. 
ils. Ex. 
in. 

m. Bl. 


31. Rob. 
n.s. Saund. 
ilf. k B. 
>lf. & D. 

)U. 

>od 


Watermeyer’s Reports of the Supreme Court of the Cape of 
Good Hope, 1857... 

W^st Australian Law Reports 

W(‘bb, A’Bcckett and Williams’ Victorian Reports 

Wyatt and Webb ... 

Workmen’s Compensation Cases (Blinton-Senhouse), 9 vols., 

1898—1907 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1620— 1640 

South Af? .'an Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 
Western Law Times 

LawReports, Weekly Notes, 1866— (current) {e.jy., [1860] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1900 ... 

Sutherland's Weekly Reporter 

Weekly Reporter, reporting cases in the Capo Provincial 
Division ... 

Wyatt, Webb and A’Beckctt 
We.stem Weekly Reports ... 

Wallis’ Reports, Cliancery (Ireland), 1 vol., 1766 — 1791 

Webster’s Patent Cases, 2 vols., 1602 — 1855 

WeJsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 ... 

Wentworlli’s Otlfico and Duty of Executors 

West's Reports, House of Lords, 1 vol., 1839 — 1811 ... 

West’s Reports tcinp, Hardwicke, Chancery, 1 vol., 1736 — 1740 
Western’s London Tithe Cases, 1 vol., 1592 — 1822 
Vliita’s Justiciary Iteports (Scotland), 3 vols., 1886 — 1893 ... 

Whit/G and Tudor’s Lc‘ading Cases in Equity, 2 vols. ... 
Wightwick s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 
aiid Bail Court, 1 vol., 1837 

Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 
Wiile.s’ Reports, Common Pleas, 1 vol., 1737 — 1758 
AVilinot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 
G. AVdlsou’s Reports, King’s Bench and Common Pleas, fol.. 

3 vols., 1742—1774 1 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1825— lS3o ,,, 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 !!! 

J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Reports, Common Pleas, fol., 1 vol., 1621 — 1625 
W^illiam Blackstone’s Reports, King’s Bench and Common 

Pleas, fol., 2 vols., 1746—1779 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850... 
Williams’ Notes to Saunders’ Reports, 2 vols. ... 

\\’olferstan and Bristowe’s Election Cases, 1 vol., 1859—1864 
Wolferstan and Dew’s Election Cases, 1 voL, 1857—1858 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 


A. D. 


Young’s Vice-Admiral ty Reports 


Can. 

Can, 

Fiji. 

Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus, 
Aus. 
Aus. 


Eng. 


S. Af. 


Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 


S. Af. 
Aus. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Y. & C. Ch. Cos. 

Y. & C. Ex. 

Y. & J. ... 

Y. B. ... 

Y. B. (Bolls Series) 
Y. B. (Sel.Soc.).. 
Yelv. 


Younpfe and CoUyer’s B-eports, Chancery Cases, 2 vols., 1841 — 

1843 Eng. 

Younf^jo and Collyer’s Reports, Exchequer in Equity, 4 vols., 

1833—1841 Eng. 

Younge and Jervis’ Reports, Exchequer, 3 vols., 1820 — 1830... Eng. 

Year Books ... ... Eng. 

Year Books (Rolls Series) ... ... ... ... ... ... Eng. 

Year Books (Selden Society) ... ... ... ... ... Eng. 

Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1013 ... Eng. 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... Eng. 




ABBREVIATIONS 

USED IN THIS WORK. 


(For Abbreviations used in "citing Reports, see pp. xix — xxxv, ante. 


A.-G. . 

Act. 

Admit y. 

Afl'd. 

Affg. . 

Akt. 

Alta. 

Anon. • 

Afld. • 
Appet. • 
Appln. . 
Appln. • 

Apprvd. 

Arbn • 
Archbp. 

Art. 

Ass. Tax Case 
Assce. . 
Assocn* 


for Allomey-General. 

„ Actiengesellschaft* 

,, Admiralty. 

,, AlFirmed. 

,, Affirming. 

„ Aktiengesellschaft ; Aktiebolaget ; Aktieselskabet. 
„ Alberta. 

„ Anonymous. 

„ Applied. 

,, Applicant. 

,, Applicfition. 

,, Application to Register a Trade Mark. 

,, Appellant. 

Approved. 

Arbitration. 

Archbishop. 

Article. 

Assessed Tax Case. 

Assurance. 

Association. 


R. r. . 

B. C. . 

Bkpey. . 
Bkpt. 
Bldg. Soc 

Bp. 


Borough Council. 
British Columbia. 
Bankruptcy. 
Bankrupt. 
Building Society. 
Bishop. 


C. A. . 

C. A S. L. Ry 
C. C. A. 

C. C. R. 

C. C. R. 

C. 1.. P. Act. 
C. L. Rv. Co. 
C. O. R. 

C. S. V C. 

Ca. sa. . 

Cale. Ry. Co. 
(^h. 

Ch. T)iv. 

1 'o. 

Co-op. Assocn 
Comrs . 
Consd. • 
Corpn. • 

Ct. 

a. o\ Ch. 
ct. ol Fq. 

C't. cf U. 


Co. 


Court of Appeal. 

City A: South London Railway Co. 

Court of Criminal Appeal. 

County Court Rules. 

Couit of Oown Cases Reserved. 
Common Law Piocedure Act. 

Central london Railway Co. 

(Yown on ice Rules. 

tVjnsolidated SiAtutes of Upper Canada. 
Capias ad satis faciandunu 
Caledonian Railway Co. 

Chancery. 

Chancery Division. 

(yompany. 

t^o-operative Supply Association. 
(Commissioners. 

Considered. 

(Corporation. 

Court. 

Court of Chancery. 

Court of Equity. 

Court ol Review. 


D. C. 
Dbtd. 


Divisional Ck>urt. 
Doubted. 
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Abbreviations, 


Deft. . 
Distd. . 
Dir. Ct. 


for Defendant. 

Distinguished. 

„ Divisional Court. 


Reel. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p. 

Exch. • 
Exor. 
Exorship. 
Expld. . 
Extd. . 
Extrix. . 


Ecclesiastical Commissioners. 
Ecclesiastical Court. 
Exchequer Chamber. 

Ex paHe, 

Exchequer. 

Executor. 

E xecutorship. 

Explained. 

Extended. 

Executrix. 


Fi. fa, 
FoUd. 


Fieri facias. 
Followed. 


G. S. W. Ry. Co. 

G. C. Ry. Co. 

G. E, Ry. Co. 

G. N. of Scotland Ry. Co. 

G. N. I*icc. & Brompton Ry. Co 
G. N. Ry. Co. 

G. S. & W. Ry. Co. of Ireland 
G. W. Ry. Co. 

Govt 

Grdns. .... 


„ Glasgow A South Western Railway Co. 

Great Central Railway Co. 

,, Great Eastern Railway Co. 

Great Noi-lh of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Go. 
,, Great Northern Railway Co. 

„ Great Southern & Western Railway Co. of Ireland. 
♦ , Great Western Railway Co. 

,, Government. 

Guardians or Guardians of the Poor. 


H. C. of A. 
H. L. . 


High Court of Australia. 
House of Lords. 


I. R. Comrs. . 
Insce. 

. . . 

Jud. Act 

K. B. Div. • 


Inland Revenue Commissioners. 
,, Insurance. 

,, Justices. 

Judicature Act. 

„ King’s Bench Division. 


E. & B. Ry. Co. 

L. & N. E. Ry. Co. 

E. & N. W. Ry. Co. 
L. & S. W. Ry. Co. 

L. & Y. Ry. Co. 

L. B. . 

L. B. A S. C. Ry. Co. 
L. C. . 

L. O. A D. Rv. Co. 

L. C. C. 

L. Elec. Ry. Co. 

L. G. Board . 

Li. J . a • • 

L.JJ. . 

L. M. A 8. Ry. Co. 

L. T. A S. Ry. Co. . 


,, London A Brighton Railway Co. 

London A North Eastern Railway Co. 

,, London A North Western Railway Co. 

London A South Western Railway Co. 

,, Lancashire A Yorkshire Railway Co. 

.. Local Board. 

,, Ix>ndon, Brighton A South Coast Railway Co. 
,, Lord Chancellor, 

,, London, Chatham A Dover Railway Co. 

,, London County Coimcil. 

,, London Electric Railway Co. 

,, Local Government Board. 

„ Lord Justice. 

„ Lords Justices. 

,, London, Midland A Scottish Railway Co. 

„ London, Tilbury A Southend Railway Co. 


M. S, Act 

]\r. S. A L. Ry. Co. 

Mags. 

Man. 

Mentd. . 

Met. Liist. Ry. Co. . 
Met. Ry. Co. , 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 

Mlge. 

Mtgee, . 

Mtgor. . 


Merchant Shipping Act. 

Manchester, Sheffield A Lincolnshire Railway Co. 
Magistrates, 

Manitoba. 

Mentioned. 

MetropK)litan District Railway Co. 

Metropolitan Railway Co. 

Midland Great Western Railway Oo. 

Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Hy. Co. 
N. F. . 

N. P. . 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prius. 
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N. S. . 



for Nova Scotia. 

N. W. P. 




North-West Provinces. 

N. W. T. 



99 

North-West Territories. 

Ont. 



9 9 

Ontario. 

Ord. 



ff 

Order. 

Overd. - 



ff 

Overruled. 

P. O. . 



•9 

Privy Council. 

P. E. I. . 



9 9 

Prince Edward Island. 

Petn. 



I 9 

Petition or Election Petition. 

Pltf. 



>> 

Plaintiff. 

Q. B. Div. 



99 

Queen’s Bench Division# 

• • • 



99 

Quaere. 

Que. 



99 

Quebec. 

P. C. • 




Rural Council. 

11 , D C. 




Rural District Council. 

K. S. A. 




Rural Sanitary Authority. 

Ji. 8. C. 

O 



Revised Statutes of Canada. 

R. 8. C. 




Rules of the Supreme Court, 18S3- 

Refd. 




Ref erred. 

Regn. of Trade Mk. 




Registration of Trade ^lark. 

Regr. of Trade Mks. 




Registrar of Trade Marks. 

Resp. 




Rc- pondent. 

Restg. . 




Restoring. 

Revsd. . 




Reversed. 

Revsg. . 




Revc^rsing. 

Ry. Co. 

• 



Rail. Co. or Railway Co. 

S. C. . 

• 



Same Case. 

8. C. (name of colony following) 


Supreme Court of a Colony. 

S. E. . 




Settled Estates. 

8. E. & C, Ry. Co. . 




South Eastern A Chatham Railway ' 

S. E. Ry. Co. 




South Eastern Railway Co. 

8. P. . 




Same IY>int. 

8.S. 




Steamsliip. 

Sask. 




Saska t c h ew an . 

Sched. . 




Soiled ule. 

ScL ja, . 




,Scirc fdrias. 

Sect. 




Section. 

Set. l and Act 




Settled I^md Act. 

8i.ttlmt. 




St‘tt lenient. 

8oc. 




Society. 

8oc. Anon. 




Soci("'te Anonj’uio, etc. 

Solr. 




Solicitor. 

Trade Afk. 



99 

Trade Mark. 

TTam. Co. 



93 

Tramways Company. 

U. C. . 



99 

Urban Council. 

U. D. C. 




Crban District Council 

U. 8. A. 



>• 

United Stale.s oi America. 

Union Assmt. Com. 



- 9 

Union Assessment (^ommittoo. 

Uiban 8. A. . • 



9* 

Urban Sanitai y Authority. 

V.-C. . 



9> 

\’ice-Chancellor. 

Workmen’s Comp. Act 



99 

Workmen’s Uompensation Act. 


Y. T. . . • >> Yukon Terri tory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions nsed to describe the effect of the annoiatini? cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. - 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.)- — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd,). — This expression is used where the earlier case is not neces* 
sarily doubted, but whore some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used wliere the court in the aTinotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law w^hich is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.l. — Compare ** Applied,” supra. 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

** Not Followed ” (N.F.). — Compare “ Followed,” supra, to which it is the advei'so. 

” Ov^ERRULED ” (Ovcrd.). — This expression is used where the annotatmg case is on sub- 
stantially identical facts wdth the annotated case and in a higher court and the rule 
in the latter case is held to be WTong. 

Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any deliiiite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

” Mentioned ” (Mehtd.). — This expression is used only w’hero none of the foregoing terms 
apply. In other words, it is used only w here the case annotated is cit-ed on a point 
having nothing to do wdth the point in the Digest paragraph. 
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Part I. — ^Appointment out op Court. 


Part I. — Appointment out of Court 


1. Receiver of benefice — Leases of Ecclesiastical 
Benefices Act, 1571 (c. 20).] — To a declaration in 
covenant by a sequestrator for rent due under a 
lease, whereby D,, the rector of S., demised to deft, 
the rectory & parsonage, with the tithes, except 
the parsonage house, etc., for a term of fourteen 
years, if the rector should so long live, at the 
yearly rent of £980, deft, pleaded, that, before 
the sequestration, D. was indebted to V. & M. 
in large sums of money, & requested them to give 
time for payment, & also requested V. to lend him 
a further sum, which they consented to do, & V. 
lent the money, upon the terms that D. should 
execute the indenture in the declaration mentioned, 
& also another indenture for the purpose of 
authorising deft, to apply the rent as the agent 
& for the benefit of V. & M. ; that D. did execute 
the indenture in the declaration mentioned, &; 
also another indenture of the same date, between 
deft, of the one part, & D. of the other part, 
whereby, after reciting the demise to deft, of the 
rectory & parsonage, with the tithes, except the 
parsonage-house, ^ also reciting, that, by a deed 
of even date therewith, D. had appointed deft, 
his receiver, agent, & attorney, to collect the 
tithes, rents, etc., except as in the lease excepted, 
with a declaration that deft, might retain a per- 
centage for his trouble ; & it was thereby agreed 
that he should apply the surplus of the tithes, 
rfents, etc., as D. should direct ; I), covenanted 
with deft., & directed that the surplus of the tithes, 
rents, etc., should be applied, amongst other 
purposes, in payment of the debts due to V. & M., 
with interest, after payment of certain taxes, rates, 
& outgoings, & the premiums on policies of assur- 
ance on the life of D., for the benefit of V. & M. 
The plea then alleged, that the lease was executed 
as part of the same transaction ; that D. well 
knew that deft, was the attorney & agent of V., 
& that the indenture was made by D. with deft, 
as such agent & attorney, & to enable him to apply 
the rent reserved by the lease, in the manner 
above mentioned ; that there was due from D. 
to V. moneys exceeding the damages in the 

declaration mentioned, & the rent due under the 
lease ; & that deft, had applied the moneys alleged 
to be due for rent according to the provisions of 
the second indenture. Deft, pleaded also, that, 
before the execution of the lease, D. was indebted 
to V. &; M. & others, & in consideration thereof, 
& of a further sum to be lent by V., & of deft, 
consenting to be V.’s agent, D. agreed with the 
deft. & V. to charge the rectory S. with that sum 
& the others, by making the lease in the declara- 
tion mentioned & appointing deft, receiver of the 
tithes, rents, etc., in order that he might apply 
the rent reserved by the lease in payment of the 
moneys so to be charged on the benefice ; that the 
money was advanced by V. ; & that D., in pur- 


suance of the agreement. So in order to charge the 
benefice, executed the lease. So also an indenture 
appointing deft, receiver : that the lease was part 
of the same transaction, So was a charing of the 
benefice contrary to the statute. On special 
demurrers to these pleas : — Held : the former plea 
did not show any defeasance of the covenant to 
pay the rent reserved by the lease ; but under the 
second indenture, there was an equitable assign- 
ment or valid appropriation of so much of the rent 
as was necessary to pay V. So M. their debts ; So 
such assignment was a charge upon the benefice 
So therefore the lease, which was part of the same 
transaction, was void under 13 Eliz. c. 20. — 
Walthew V. Crafts (1851), 6 Exch. 1 ; 20 
L. J. Ex. 257 ; 16 L. T. O. S. 491 ; 155 E. R. 428. 

2. Receiver of rents — By rule of building society 
— Interference with action for breach of covenant.] 
— Covenant by trustees of a benefit building 
society upon a mtge. security given by one of 
the members upon an advance made to him out 
of the funds of the society pursuant to the rules 
thereof, whereby deft, covenanted to pay money, 
So observe the rules of the society. The breaches 
alleged were the non-payment of the instalments 
of the money advanced. So of other sums due from 
him for subscriptions So fines. 

Plea set out a rule of the society authorising the 
directors, in case of the member failing to pay or 
observe the rules, to appoint a person to collect 
the rents of the mtged. premises, & in case of 
obstruction by the member to sell the same ; So 
then alleged that deft, had always been willing 
to permit any person appointed by the directors 
to collect the rents, but that they had neglected to 
do so : — Held : this plea was bad, as the right to 
appoint a receiver did not interfere with the right 
of action for breach of deft.’s express covenant. — 
Heeves V, White (1852), 17 Q. B. 995 ; 21 L. J. 
Q. B. 169 ; 18 L. T. O. S. 271 ; 16 J. P. 118 ; 10 
Jur. 637; 117 E. R. 1502. 

Annotations : — Mentd. Callap:han c. Dolwin (1869), L. Tl. 
4 C. P. 288 ; Huckle v. Wilson (1877), 2 C. P. D. 410 ; 
Davies v. Second Chatham I’ermanent llonefit Bldg. 
Soc., Mackenzie v. Evertoii & Weat Derby Permanent 
Benefit Bldg. Soc. (1889), 61 L. T. 680. 

Appointment by debenture-holders.] — See Com- 
panies, Vol. X., pp. 791-793, 794, 811, Nos. 4971- 
4983, 5004, 5184. 

Appointment as remedy of mortgagee.] — See Mort- 
gage, Vol. XXXV., pp. 528-531, Nos. 2598-2615. 
Effect of appointment.] — See Part III., post 
Powers & duties.] — See Part IV., post. 
Liabilities.] — Part V., post. 

Remuneration So allowances.] — See Part VII., 
post. 

Accounts.] — See Part VIII., post. 

Discharge.] — See Part IX., post. 

Position of sureties.] — See Part X., post. 



RECEIVBItS. 


Part il. — Appointment by Court. 


Sect, 1.— JURISDICTION 

Sub-sect. 1. — In General. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 46. 

8. Effect of Judicature Acts.] — In an action 
for pfiirtition where one of the co-owners is in 
occupation though not in exclusive occupation of 
the property the ct. has jurisdiction under Jud. 
Act, 1873 (c. 66), s. 26 (8), to appoint a receiver 
until the hearing. — Porter v. Lopes (1877), as re- 
ported in 7 Ch. D. 368. 

Avmotaiiona : — Held. Heal 8c Personal Advance Co. e. 
McCarthy & Smith (1879), 40 L. T. 878 ; Carter v. Fey, 
fl8941 2 Ch. 641 ; CoUlson v. Warren, [1901] 1 Ch. 812. 
McaM. Saj^n V. Bartley (1879), 48 L. J. Ch. 619; 
Belcher v. WUUamB (1890), 46 Ch. D. 510 ; Hexter e. 
Pearce, [1900] 1 Ch, 341. 

4. Whether Jurisdiction enlarged.] — 

Under that sub-sect. fJud. Act, 1873 (c. 66), 
s. 26 (8)] the ct. may & does grant receivers when 
it never could have done so before. Thus, for 
instance, it has power to grant a receiver under 
that sect./ where a pltf. has himself the power of 
obtaining possession at law (Cotton, L.J.). — 
Anglo-Itauan Bank v. Davies (1878), 9 Ch. D. 
276 ; 47 L. J. Ch. 833 ; 39 L. T. 244 ; 27 W. 11. 
3, C. A. 

AniwmioM .‘—Apld. Bryant v. Bull, Ball v. Bryant (1878), 
JS S* 1^2’ Consd. Re Watkins, Rx p. Evans (1879), 
li <^hver v. Lowther (1880), 42 L. T. 

47 : Westhead v. Riley (1883), 25 Ch. D. 413. Consd. 
Holmes v.^age, [1893) 1 Q. B. 651. Raid. Smith r. 

B D. 76 ; Re Peace & Waller (1883), 
iSti <1886), 17 O. B. D. 743 ; Re 

WWteley, Whiteley v, Learoyd (1887), 66 L. T. 846 : 
Cados^ Lyric Theatre, [1894] 3 Ch. 338 : Harris v. 
Beauoh^p, [1894] 1 Q. B. 801 ; Re Jones & Judgments 
A 864 (1^96), 39 So]. Jo. 671 ; Tyrrell v. Palnton, 
11895] 1 Q. B. 202; Thompson v. Gill, [1903] 1 K. B. 

K. B. 121 : Asburton v. Nocton, 
Pearce. Official Receiver v. Pearce 
120 L. T. 334 ; Ided Films v, Richards, [1927] 
374. 
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^ action, which 
had been followeci by a cross-action, obtained an 
order in both actions that his costs of the cross- 
action should be paid by deft, in the action, a 
married woman, entitled for life, for her separate 
use, to the dividends of a sum of stock, standing 
in the names of trustees, who were not parties to 
either action. Pltf. had endeavoured to obtain 
a sequestration, but failed from not being able to 
find deft.’s address so as to serve the subpoena for 
costs. He then moved the ct. for a receiver, under 
Jud. Act, 1873 (c. 66), s. 26 (8). After service of 
the ^tice of motion, but before the motion was 
heard, the deft, made an affidavit, in which her 
address w^ set forth : — Held : the principle of 
Anglo-ltalian Bank v. Davies, No. 4, ante, 
ap]:fiied, & pltf. w^ entitled to a receiver ; & order 
made on the hearing of the motion accordingly. — 
Bull, Bull v. Bryant (1878), 10 Ch. D. 
163 ; 48 L. J. Ch. 325 ; 39 L. T. 470 \ 27 W. R. 
246. 

Jnrwtaiion : — Apid. Oliver v. Lowther (1880), 28 W. R. 381. 

, r Trr~*^7r' before the Jud. Act, 1873 

^ 66), neither the Ct. of Q. B. nor the Ct. of 
Oh. could have made the order asked for on such 
an application as this. Then has the Judicature 
Act given the Court such a power ? The question 
depends on sect. 26, sub-sect. 8. Those words are 


very wide, & give to all the Divisions a larger 
power than the Ot. of Ch. possessed before. The 
power there given is of the largest kind, unless it 
Is circumscribed in point of time by the words 
“ interlocutory order.’* But it is said that 
interlocutory must mean something between action 
begim & final judgment. I cannot agree. In my 
opinion ** interlocutory order ” there means an 
order other than a final judgment or decree in an 
action (Brett, L.J.).— Smith v. Cowell (1880), 
6 Q. B. D. 76 ; 60 L. J. Q. B. 38 ; 43 L. T. 628 ; 
29 W. R. 227, C. A. 

Ar^^tiona : — Consd. Morgan v. Hart, [1914] 2 K. B. 183. 

Raid. Manchester & Liverpool District Banking Co. v. 

Parkinson (1888), 22 Q. B. D. 173 ; Holmes v. Millage, 

[1893] 1 Q. B. 651. 

8. .] — The ct. has a general power 

under Jud. Act, 1873 (c. 66), s. 25 (8), to appoint 
receivers (Chitty, J.). — Be Coney, Coney v. 
Bennett (1885). 29 Ch. D. 993 ; 64 L. J. Ch. 1130 ; 
52L. T. 961; 33 W. R. 701. 

Annotations: — Distd. Holmes r. Millage, [1893] 1 Q. B. 

551. Reid. Re Pemberton, Pemberton v. Royal Hospital 

for Incurables, [1907] W. N. 118. Mentd. Archer v. 

Archer, [1886] W. N. 66. 

9. .] — (1) Before Jud. Act, 1873 (c. 66), 

the Ct. of Ch. exercised a jiuisdiction in aid 
of judgments at law, & that jurisdiction was most 
frequently exercised in the case of a writ of elegit 
against land by the appointment of a receiver of 
the rents &; profits of the land, which, when he had 
received them, were paid into ct. by the receiver, 
& in course of time were paid out to the judgment 
creditor in satisfaction pro tanto of his judgment. 
In this way he obtained payment of the money to 
which he was entitled under his judgment. There 
were, no doubt, some other cases in which the Ct. 
of Oh. would assist a creditor who had issued a 
fi, fa, against goods under a judgment at law. This 
was the extent of the jurisdiction of the Ct. of 
Ch. in aid of a judgment at Law before Jud. Act. 
That Act, by s. 25 (8), enabled the High Ct. to 
appoint a receiver “ in all cases in wliich it shall 
appear to the ct. just or convenient that such 
order should be made,” & it is under the juris- 
diction thus conferred that the order now in 
question has been made (Fry, L.J.). 

(2) The receiver holds the goods as agent for the 
ct., not for the creditor (Lord Esher, M.R.). — 
Be Dickinson, Ex p. Charrington & Co. (1888), 
22 Q. B. D. 187 ; 58 L. J. Q. B. 1 ; 60 L. T. 138 ; 
37 W. R. 130 ; 5 T. L. R. 82 ; 6 Morr. 1, C. A. 


Annotations : — As to (2) Apld. Re Haetings, Ex p. Brown 

e , 61 L. J. Q. B. 654. Consd. Re Potts, Ex v. 

p, [1893] 1 Q. B. 648 ; Re Pearce, Ex p, Olfioial 
Receiver, The Trustee. [1919] 1 K. B. 364. Retd. Mason 
& Barry v. Soc. Industrlelle et Commerclale des Mdtaux 
(1889), 6 T. L. R. 682 ; Re Tillett, Exp. Klngsoote (1889), 
6 T. L. R. 269 ; Levasseup v. Mason & Barry (1890), 63 
L. T. 700 ; Re Angles^, De Galve v. Gardner, [1903] 
2 Ch. 727. Generally, Mentd. Re Detmold, Detmold v, 
Detmold (1889), 58 L. J. Ch. 495. 

10. .] — A judgment having been 

obtained in an action to recover money due, the 
judgment debtor died, leaving a will by which she 
appointed an exor. The judgment debtor at the 
time of her death was possessed of certain furniture 
Sc chattels, & was carrying on a business. The 
judgment remaining unsatisfied, the judgment 
creators obtained an order at chambers appointing 
a certain person receiver of the furniture & chattel 
& of the Dusiness, & to get in & receive the debts 
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81. Effect of Judicature Act8.]-^KmKv. BuRasSB (1888), 16 0. R. 608.— CAN. 



Part II. — ^Appointmbnt by Court. 


duo to such business, & directing him to pay the 
balance which should appear due on his accoimts 
in or towards satisfaction of the judgment. By 
a subsequent order the receiver was empowered 
to sell the furniture & the assets, property & 
effects of the business including the book debts : — 
Held^ : ^ in the absence of any legal impediment to 
obtaining execution of the judgment in the ordinary 
course of law by ft, fa,<, or attachment of debts, & 
there being no special circumstances showing it to 
be just or convenient that a receiver should be 
appointed, the order for appointment of a receiver 
was wrongly made, & ought to be rescinded. 

Was there in this case any ground on which the 
ct. could properly make an order for the appoint- 
ment of a receiver ? It was said that it could be 
made imder Jud. Act, 1873 (c. 66), s. 26 (8), 
which provides that an order may be made for 
the appointment of a receiver in all cases in which 
it shall appear to the ct. to be just or convenient 
that such order should be made. It is said that 
that sect, gives the ct. power to do what neither 
a ct. of law nor a ct. of equity could have done 
before the Act ; & the case of Smith v. Cowell^ 
No. 7, ante, seems to show that to be so, but 
the condition is that it shall appear to the ct. to 
be just or convenient that the order should be 
made (Lord Esher, M.R.). — Manchester & 
Liverpool District Banking Co. v, Parkinson 
(1888), 22 Q. B. D. 173 ; 58 L. J. Q. B. 262 ; 37 
W. R. 264 ; 5 T. L. R. 135, C. A. 

Annotations : — Distd. Be Hartley, NuttaJl v. Whittaker 

(1892), 66 L. T. 588. Apld. Ooldsohmidt v, Oberrheinische 

Metallwerke, [1906] 1 K. B. 373. Consd. Morgan v. Hart, 

[1914] 2 K. B. 183. Reid. Holmes v. MUlago, [1893] 1 

Q. B. 551 ; Harris v, Beauohamp, [1894] 1 Q. B. 801. 

11. “.] — Under Jud. Act, 1873 (c. 66), 
8. 25 (8), the ct. has jurisdiction to appoint a 
receiver wherever it shall appear just or convenient 
so to do. — Foxwbix V. Van Grutten, [1897] 1 Ch. 
64 ; 66 L. J. Ch. 63 ; 75 L. T. 368 ; 41 Sol. Jo. 
80, C. A. 

Annotations: — Consd. John v. John, [1898] 2 Ch. 573. 

Reid. Marshall v. Charteris, [1920] 1 Ch. 520. 

12. .] — ^An order was made against 

defts. in an action, who were defaulting trustees, 
for the payment of money into ct. Defts. having 
failed to comply with such order, an application 
was made by pltfs. that a writ of attachment might 
issue against them. At defts.’ instance, however, 
the ct. made an order allowing payment by weekly 
instalments. L., one of defts., had made an 
affidavit on that occasion stating that all the 
property he possessed was the furniture in his 
nouse. It subsequently transpired that L. had 
executed bills of sale affectii^ the furniture ; but 
that pltfs., in other proceedings, had successfully 
disputed the validity of such bills of sale. An 
application was accordingly made on behalf of 
pltfs. for the appointment of a receiver of the 
furniture by way of equitable execution. For 
de ft. L. it was contended that the legal & proper 
remedy of pltfs. was by sequestration, & that the 
ct. had no jurisdiction to appoint a receiver : — 
Held : although under R. S. C., 1883, Ord. 42, r, 4, 
sequestration was the appropriate remedy yet 
under Jud. Act, 1873 (c. 66), s. 25 (8), the ct. had 
jurisdiction to appoint a receiver if it appeared just 
or convenient so to do ; in the present case, it was 


just Sc convenient to appoint a receiver, & an order 
must be made accordingly. 

Every one knows that the construction which the 
cts. have put upon that sect, of the Act of Parlia- 
ment is that it very much enlarges the practice 
of the ct., at any rate with regard to the appoint- 
ment of a receiver (Kay, J.). — Re Whiteley, 
Whiteley V, Learoyd (1887), 56 L. T. 846. 

13. .] — An action by a .married 

woman “ suing in respect of her separate estate ** 
was at the trial dismissed with costs, to be taxed 
Sc “ payable out of her separate property, but not 
otherwise.” The only separate property of pltf. 
consisted of a share coming to her under a will. 
Before the taxation of defts.’ costs had been 
completed by certificate, the trustees of the will 
being about to distribute their estate Sc pay 
pltf. her share, defts. applied for the appointment 
of a receiver to receive the share Sc hold it as 
security for the costs when taxed : — Held : 
independently of Jud. Act, 1873 (c. 66), s. 26, 
there was jurisdiction to protect by injunction or 
the appointment of a receiver the fund out of 
which ^he costs were payable. Sc a receiver ought 
to be appointed. 

It [Jud. Act, 1873 (c. 66), s. 25] has not 
revolutionised the law, but it has enabled the ct. 
to grant injunctions &; receivers in cases in which 
it used not to do so previously. I will not say 
where it had no jurisdiction to do so, that would 
be going too far, but where in practice it never 
did so, as, for example, in trespass Sc in the case of 
a first mtgee. who was out of possession (Lindlby, 
M.R.). — Cummins v. Perkins, [1899] 1 Ch. 16; 
68 L. J. Ch. 57 ; 79 L. T. 456 ; 47 W. R. 214 ; 15 
T. L. R. 76 ; 43 Sol. Jo. 112, C. A. 

14, .] — The only sect, of Jud. Acts 

expressly applying to receivers is sect. 25 (8) of 
Jud. Act, 1873 (c. 66), which provides that a 
receiver may be appointed in all cases in which it 
shall appear to the ct. just or convenient that 
such order should be made (Vaughan Williams, 
L.J.). — Edwards Sc Co. v. Picard, [1909] 2 K. B. 
903 ; 78 L. J. K. B. 1108 ; 101 L, T. 416 ; 26 
T. L. R. 815, C. A. 

Appointment by way of equitable execution.] 

— See, generally, Execution, Vol. XXI., pp. 664 
et seq, 

Right of mortgagee to a receiver .] — See 

Mortgage, Vol. XXXV., p. 521, No 2505. 

15, Jurisdiction Independent of Judicature Acts.] 
— Cummins v, Perkins, No. 13, ante, 

16. Discretionary exercise of jurisdiction — 
Governed by all the circumstances of the case.] — 
Owen Sc Gutch v, Homan, No. 397, poet, 

17, .] — The cjb. has now a dis- 

cretionary power to appoint a receiver whenever 
it appears to the ct. to be just Sc convenient. 
The discretion must be exercised with a view to 
all the circumstances of the case. — John v, John, 
[1898] 2 Ch. 573 ; 67 L. J. Ch. 616 ; 79 L. T. 362 ; 
47 W. R. 62 ; 14 T. L. R. 583 ; 42 Sol. Jo. 731, 
C. A. 

Annotations; — Distd. Marshall v, Charteris, [1920] 1 Ch. 

520. Mentd. Hewson v. Shelley, [1913] 2 Ch. 384. 

18. Probate proceedings.] — (1) A suit was 

instituted for the appointment of a receiver 
pending proceedings in the Probate Ct. to impeach 


16 i. Discretionary exercise of juris- 
dictioTiir-’^overned by all the circuifi- 
stances of the coae.]— The iurisdiotion 
iriven to the ots. to appoint reoeivere 
must be most oautiously exercised. 


into oonidderatioD, Sc then decide 


whether it would be just Sc convenient 
to appoint a receiver.-— Bharomain 
Gubdwara Parbanuhak C»n^. v, 
Mahant Dharam Das (1924), I. L. R. 
6 Lah. 74. — IND. 


a. .] — the appointment of 

a receiver the ct. aoti only upon a 
proper case being made out for the 


exercise of its jurisdiction according to 
well established principles. Sc in that 
sense only can a receiver be said to be 
ex debiio justiMos whether the applloa* 
tion be interlocutory or made at the 
hearing, whether the appointment of 
the receiver is the sole object of the 
action or only incidental to other 
relief, Sc whether the relief is sought at 
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Receivers. 


Sect, 1, — Jurisdiction: Sub-sects, 1 & 2, A, & B,"] 

a will which had been already proved. A motion 
for a receiver was refused. The will was after- 
wards declared void, & pltf. then moved that the 
exors. might pay the costs of the suit for a receiver. 
The Vice-Chancellor made an order staying all 
proceedings in the suit without costs, except as 
to some infant defts. whose costs pltf. was ordered 
to pay ; — Held : the appeal was one for costs only, 
& therefore it could not be entertained. 

(2) The appointment of a receiver in such a suit 
is a matter entirely within the discretion of the Ct. 
— Grimston V, Timms (1870), 18 W. R. 781, L. J. 

19. Whether subject to appeal — Appoint- 

ment in action by debenture-holder.] — The Ct. of 
Appeal will not, except in very special circum- 
stances, interfere with the discretion of the judge 
in the appointment of a receiver & manager in a 
debenture-holder’s action. — Re New Zealand 
Midland Ry. Co., Smith v, Lubbock (1897), 13 
T. L. R. 212, C. A. 

Action to recover land .] — See Real Pro- 
perty, Vol. XXXVIII., pp. 783, 784. 

20. Appointment by court preferable — Where 
action pending.] — ^A legal mtgee. being a possession 
of the mtged. property, applied to the ct. for the 
appointment of a receiver : — Held : although the 
mtgee. might, imder Conveyancing Act, 1881 
(c. 41), appoint a receiver without coming to the 
ct., it was ’more desirable, where an action was 
pending, that the appointment shouk be made 
by the ct. imder Jud. Act, 1873 (c. 66). — Tillett 
V, Nixon (1883), 25 Ch. D. 238 ; 53 L. J. Ch. 199 ; 
49 L. T. 598 ; 32 W. R. 226. 

Annotation : — Consd. Anchor Trust Co. v. Bell, [192C1 Ch. 

805. 


Sub-sect. 2. — ^Particular Courts. 


A, Home of Lords, 

21. On failure of lower court to appoint.] — 

The creditors of a person resident in Ireland, filed 
a bill in the English Ct. of Ch., & obtained a decree 
for an account, etc., & afterwards, the property 
of the debtor lying chiefly in Ireland, filed a bill 
in the Ct. of Ch. there, praying to have the full 
benefit of the proceedings in the English suit. 
The Ct. of Ch. in Ireland dismissed such second bill 
as for want of Jurisdiction ; — Held ; this House 
could either remit the case with directions, or 
appoint a receiver, & take such other proceedings as 
the Ct. of Ch. in Ireland might have done. — 
Houlditch V. Donegall (Marquess) (1834), 2 
Cl. &; Pin. 470 ; 8 Bli. N. S. 301 ; 6 E. R. 1232, 
H. L. 


Annotations: — Mentd. Price v. Dewhurst (1837), Donnelly. 
264 ; Koster v. Sapte (1838), 1 Curt. 691 ; Henderson v, 
Henderson (1844), 6 Q. B. 288 ; Bank of Australasia v. 
Harding (1850), 9 C. B. 661 ; Paul v. Roy (1852), 15 
Beav. 433 ; Barber v. Lamb (1860), 8 C. B. N. S. 95 ; 
Cookney v. Anderson (1863), l De G. J. & Sm. 365 : 
Godard v. Gray (1870), L. R. 6 Q. B. 139 ; Abouloff v. 
Oppenbeimer (1882), 10 Q. B. D. 295 ; Re Henderson. 
Nouvion V, Freeman (1887), 56 L. T. 829 ; Re Maudslay 
& Field, Maudslay v. Maudslay & Field, [1900] 1 Ch. 602. 


B, The Supreme Court of Judicature, 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), ss. 45, 163 (1) ; R. S. C., Ord. 50, 

r. 6. 


22. Chancery Division.] — ^Upon the purchase of 
a steam vessel, it was agreed among the pur- 
chasers that two of them should be the ship’s 
husbands, & should not be removed except on 
certain grounds specified in the agreement. The 
ship’s husbands thus appointed obtained a charter- 
party for her, & they privately stipulated for a 
weekly payment, by way of commission for them- 
selves, in addition to the weekly sum payable by 
the terms of the charterparty. In the month of 
May following, the captain, who was a part owner, 
had a conversation with a clerk of the charterers, 
in which an observation of the latter led him to 
suspect that there was some imdcrhand bargain : 
but the subsequent part of the conversation 
removed the suspicion. In Oct. he acquired correct 
knowledge of what had been done, &, together 
with the other part owners, except the ship’s 
husbands, gave the ship’s husbands notice of 
dismissal. The ship’s husband denied the right 
to dismiss them, & they possessed themselves of 
some of the machinery of the ship, which was at 
an engineer’s for repairs. The other part owners 
thereupon filed a bill & moved for an injunction 
to restrain the ship’s husbands from interfering 
with her sailing by detention of the machinery, 
& for a receiver of the machinery ; — Held : the 
application was not too late ; &, on it appearing 
that a decree of possession could not be obtained 
in the Ct. of Admlty., by reason of pltfs. being in 
possession of the hull, or at all events could not be 
obtained in time to enable the vessel to fulfil her 
engagement, the Ct. of Ch. had jurisdiction upon 
motion to appoint a receiver of the machinery, & 
to direct possession of it to be delivered to him : 
& an order was made accordingly, the captain 
being appointed receiver ad interim. 

It was incumbent on defts. trusted & employed 
as they were to show pltfs. or one of thefii at least, 
acquainted, or in default for not having become 
acquainted, earlier certainly than the month of 
Oct. last, as the condition of being heard to allege 
effectually acquiescence, laches, or delay on pltfs.’ 
part (Knight Bruce, L.J.). — Brenan v, Preston 
(1852), 2 De G. M. & G. 813 ; 1 W. R. 86 ; 42 
E. R. 1090, L. JJ. 

23. .] — A bill having been filed by 

inspectors under a deed of inspectorship against 
debtor, charging him with obstructing them in 
their duties as inspectors & with collecting assets 
& appljdng them to his own purposes, pltfs. moved 
for an injunction & the appointment of a receiver : 
— Held : as the Ct. of Bkpey. had apparently no 
jurisdiction to appoint a receiver, the Ct. of Ch. 
could do so. — Riches v, Owen (1868), 10 W. R. 
963 ; affd., 3 Ch. App. 820, L. JJ. 

Annotations: — Reid. Bell v. Bird (1868), Ji. R. 6 Eq. 035 ; 

Martin v. Powning (1869), 4 Ch. App. 350 ; Stone v. 

Thomas (1870), 5 Ch. App. 219. 

24. Concurrent proceedings In Mayor’s 

Court.] — Debtor, against whom a bkpey. petition 
had been presented under which a receiver had 
been appointed, died insolvent, having by will 
left all his property to his wife, & appointed her 
his extrix. Petitioning creditor thereupon filed a 
bill praying the appointment of a receiver until 
a personal representative should be duly con- 
stituted. Before the suit came on for hearing the 
extrix. proved the will, & thereupon pltf. amended 


Uie instance of a Judnnent creditor, 
or of any one else.-^MiTH v. Port 
Dover & Lake Huron Rt. Co. 
^1884), 8 O. R. 256 ; 12 A. R. 288.— 


b. .] — The ct. has power to 

appoint a receiver at any stage of the 
action St for any sufficient cause. — 


Merriam V. Kenderdine Reali 
Co. (No. 2) (1916), 9 O. W. N. 35, 12^ 
34 O. L. R. 663.— can. 


0.. .] — The appointment of 

receiver Is a matter resting in the dis* 
cretlon of the ct. — ^SroHBSWARi Dabi 
V. Abhotbswari Dabi (1888), I. L. R. 
15 Calc. 818.— IND. 


d. TV/iether questionable collater- 

ally .] — The propriety of an order or 
decree made in a cause In which the 
ct. has jurisdiction cannot be challenged 
collaterally. — Bhairab Chandra Ddtt 
V. Nandiram Agrani (1917), I. L. R. 
46 Calc. 70 ; 22 C. W. N. 520.— IND. 
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his bill, & prayed for administration of testator’s 
estate & the appointment of a receiver. On 
the same day on which the amended bill was 
filed, a friendly creditor filed a bill for administra- 
tion of testator’s estate in the Lord Mayor’s Ct., 
within whose jurisdiction the greater part of the 
assets was, & a decree was taken by consent & 
a receiver appointed : — Held : owing to the 
collusive nature of the proceedings in the Lord 
Mayor’s Ct., a receiver should be appointed in the 
Chancery suit. — Nothabd v, Proctor (1875), I 
Ch. D. 4 ; 45 L. J. Ch. 302 ; 33 L. T. 709 ; 24 
W. R. 34, C. A. 

Annotation : — Mentd. Vickers v. Stevens & La Conception 

Gold Mining Co. (1881). 44 L. T. 679. 

Probate proceedings .] — See Part II., Sect. 

0, sub-sect. 2 A. (a), post 

25. Court of Appeal — Original application.] — 

Chaplin v. Young (1862), 6 L. T. 97, L. C. 

26. ,] — In an action for the specific 

performance of an agreement to accept a lease of 
a farm, in which judgment had been given for deft., 
pltf . having appealed, the Ct. of Appeal, no previous 
application having been made to the Div. Ct. or a 
judge, appointed pltf. receiver & manager of the 
farm without security, on his undertaking to abide 
by any order which the ct. might make in the 
matter. — Hyde v. Warden (1876), 1 Ex. D. 309 ; 
25 W. R. 65 ; 3 Char. Pr. Cas. 397, C. A. 

27. District registrar.] — On admissions by deft, 
on the pleadings, for accounts to be taken So 
inquiries to be made in a district registry So for the 
appointment of a receiver. A similar order made 
by the district registrar was, at the same time, 
pronounced to be ultra vires & irregular. — Brass- 
INGTON V, CUSSONS (1876), 24 W. R. 881 ; 3 Char. 
Pr. Cas. 361. 

28. .] — District registrars have no power 

to appoint receivers . — Re Smith, Hutchinson v. 
Ward (1877), 6 Ch. D. 692 ; 36 L. T. 178 ; 25 
W. R. 452. 

Annotations : — Reid. Finlay v, Davis (1879), 12 Ch. D. 735. 

Mentd. Re Bowen, Bennett v. Bowen (18H2), 20 Uh. D. 

538. 

29. ,] — In a creditor’s action for the 

administration of testator’s real So personal estate, 
which was commenced in a district registry, it 
was held, upon motion for judgment, that the ct. 
had jurisdiction to appoint a receiver . — Re 
Capper, Robertson v. Capper (1878), 26 W. R. 
434. 

30. Probate, Divorce & Admiralty Division — 
Probate proceedings — Power to appoint receiver in 
district registry,] — Although the ct. has power to 
direct accounts & inquiries to be taken So made in 
a district registry So has also power to appoint a 
receiver, it has no power to appoint a receiver in 
the district registry. — ^Walker v, Robinson (1876), 
34 L. T. 229 ; 24 W. R. 427 ; 3 Char. Pr. Cas. 266. 
Annotation .—Reid. Re Capper, Robertson v. Capper (1878), 

26 W. 11. 434. 

31. — Re Capper, Robert- 
son V . Capper, No. 29, ante. 

32. ^^.1— Jud. Act, 1873 (c. 66), s. 25 

(8), enables any Judge of the High Ct. to appoint 
a receiver of deceased’s estate, before grant of 
probate or administration, notwithstanding the 
absence of lis pendens ; but applications for any 
such order being on the way to probate proceedings 
are properly made in the Probate Div., So if made 


elsewhere will not be encouraged. — Re Parker, 
Dbaring V. ^ROOKS (1885), 54 L. J. Ch. 694. 
Annotations: — Expld. Salter v. Salter, [18961 P. 291. 

Reid. Re Wenire (1911), 55 Sol. Jo. 553. Mentd. In the 

Estate of Luke (1909), 25 T. L. K. 825. 

33. .] — Where an exor. had, before 

probate. So without the assent of his co-exor., 
intermeddled in the estate &; made preparations 
to dispose of a portion of it, the ct. gave leave to 
the co-exor. to issue a writ against him claiming an 
injimction to restrain him from dealing with the 
estate before probate, & praying for the appoint- 
ment of a receiver. — Inthe Goods o/ M oore (1888), 
13 P. D. 36 ; 57 L. J. P. 37 ; 58 L. T. 386 ; 52 
J. P. 200 ; 36 W. R. 576. 

Annotation : — Reid. In the Estate o/Luke (1909), 25 T. L. R. 

825. 

34. .] — Re Mallaliew, Radcltppe v. 

Mallalibw (1891), 91 L. T. Jo. 398. 

35. .] — Re Green, Green v. Knight, 

[1895] W. N. 69. 

Annotation : — Reid. Re Wonge (1911), 55 Sol. Jo. 553. 

36. .] — A. entered a caveat against 

probate of a will. B., the exor. named in the will, 
warned it, So A. appeared. Before anything 
further had been done A. moved for an order for a 
receiver So administrator pendente lite : — Held : 
there was no jurisdiction to make the order, for the 
caveat proceedings did not constitute a lis pendens , 
&, as no writ had been issued, there was no applica- 
tion to the ct. on which the ct. could act. — Salter 
V. Salter, [1896] P. 291 ; 65 L. J. P. 117 ; 75 
L. T. 7 ; 45 W. R. 7 ; 12 T. L. R. 512 ; 40 Sol. Jo. 
635, C. A. 

37 . .] — ^pitf., as exor. of a will, pro- 

pounded the will for probate. So deft, contested 
its due execution So claimed to be the heir-at-law 
So one of the next of kin. Pltf. did not admit 
deft.’s claim to be the heir-at-law, So alleged that 
the heir-at-law was a person residing in the United 
States. Pltf. moved for the appointment of a 
receiver So administrator pendente lite without 
citing the person in America stated to be the heir- 
at-law, upon the ground that rents had to be 
collected So payments made immediately. The 
ct. made the order. — In the Goods of Messiter- 
Terry, Mathew v. Tooze (1908), 24 T. L. R. 465 ; 
52 Sol. Jo. 379. 

38. Admiralty proceedings — Action by 

equitable mortgagee of ship & freight.] — T he 

Edderside, Bell r. Edderside Shipowning 
Co., Ltd. (1887), 31 Sol. Jo. 744. 

39. .] — In an action in per- 

sonam by a pltf. claiming to be equitable mtgee. 
of the foreign ship F. So her freight to secure a 
liability incurred by him in accepting bills of 
exchange which had been drawn by the managing 
owner, it appeared that the alleged mtge. was 
given to pltf. by the managing owner ; that pltf., 
when he accepted the bills, thought the managing 
owner was sole owner, So that it was subsequently 
sworn on affidavit that the managing owner was 
only a part owner, but it did not appear whether 
the amount of the bills was in fact expended on 
the purposes of the ship. The F. was in an 
English port under charter to carry cargo to a 
foreign port, when, on application by pltf., the 
judge made an order appointing a receiver So 
authorising him to proceed with the ship to the 
foreign port So there receive the ship So all the 


PART II. SECT. 1, SUB-SECT. 2.~B. 

82 1. Probate, Divorce Admiralty 
^vision — Probata proceedinas,^ — 
E^twood v. Eastwood (1867), 16 
W. R. 320.— IR. 

•. High Cowri. 1 — The High Ct. 


possesses tlie same powers with regard 
to the appointment of a receiver as are 
possessed 8o exercised by the ots. in 
England imder Judicature Act. — 
Jaikissondas Ganqadas V . Zknabai 
(1890), I. L. R. 14 Bom, 431.— IND. 
f. Judge in chambers,] — Receiver- 


ship orders must be made by the ct. & 
cannot be made by a judge sitting In 
chambers. — Wakefield r. Turner 
(1898), 6 B. C. R. 216. — CAN. 

g. Continuation of appoint' 

ment.] — judge in chambers has 
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Beceivbbs. 


Bed. 1. — Juriadiction: 8vb-aecL 2, B., C, & D. 

Sect. 2 ; Sub-aecla, 1 <fe 2.] 

freight due upon the voyage. Defts. appealed : — 
Held : even assuming the managing owner to be 
only a part owner, yet, as it did not appear that the 
amount of the bills was not expended solely for the 
purposes of the ship, the ct. had authority to 
appomt a receiver to receive the whole of the 
wight, & in the circumstances, it was expedient 
that the order should stand. — ^Burn v. Herlofson 
& SiEMENSEN, The Faust (1887), 50 L. T. 722 : 
3 T. L. R. 382 ; 0 Asp, M. L. C. 126, C. A. 
Af^taHon Mentd. Pringle v. Dixon (1896), 2 Com. Cas. 

So* 

40. Divorce proceedings.] — Gordon v. 

Gordon (1912), Times, Nov. 26, Dec, 10. 

41. Bankruptcy proceedings.] — Riches v, Owen, 
No. 23, ante, 

42. -- — .] — The Ct. of Bkpcy. has jurisdiction 
under Jud. Act, 1873 (c. 66), s. 25 (8), to appoint 
a receiver by way of equitable execution for the 
purpose of enforcing orders for the payment of 
money to the trustee in bkpcy. ; but such an order 
will not, as a general rule, be made on an 
^ p. application . — Re Goudie, Ex p. Official 
Receiver, [1896] 2 Q. B. 481 ; 66 L. Q. B. 671 ; 
^ T. 277 ; 45 W. R. 80 ; svh nom. Re Goudie, 
Ex p. Official Receiver v. Strand, 3 Mans. 

^ lunacy.] — See Lunatics, Vol. 
XXXIII., p. 169, No. 551. 

C. County Courts, 

See, generally, County Courts, Vol. XIII., 
p. 616, Nos. 657-660. 

D. Other Courts, 

43. Mayor’s Court,] — Nothard v, Proctor, 
No. 24, ante, 

44. Lancaster Palatine Court .] — Re Connolly 
Brothers, Ltd., Wood v, Connolly Brothers, 
Ltd., No. 113, post 


Sect. 2.— APPUCAHON FOR APPOINTMENT. 

Sub-sect. 1.— In General. 

See R. S. C., Ord. 60, r. 6. 

46. Necessity for appearance of persons In- 
torested in property.] — Where property is vested in 
trustees for the benefit of A., on a bill filed for the 
purpose of establishing securities given by A., the 
direct any accoimts against him in his 
absence, nor appoint a receiver. — ^Brown v, 
Blount (1830), 2 Russ. & M. 83 ; 9 L. J. O. S. Ch. 
74 ; 39 E. R. 326. 

^ (1835), 5 L. J. Ch, 79. 

^td. Holmes v. Bell (1840), 2 Beav. 298. Conid. 

^ Hare, 347 ; Minterv. Kent, 
Su^x & General Land Soc. (1895), 72 L. T. 188. Refd 

, - Mortgagee.] — A receiver cannot be 
appointed without mtgee. being before the ct., if 

a mtge. wpears upon the face of pleadinire. 

mcE t>. WiujAJie (1806), Coop. G. SI ; 35 B. R. 

400 . 

47 . — Persons out of the Jurisdiction.] — 

The grantor of an annuity secured by an equitable 
charge on certain lands which are subject to a prior 

Juris^ton to entertain an applica- 
tion to oontlnue the appointment of 
^ oonaent of 
omt, by the master In ohambers.— > 


char|;e, goM to reside abroad ; but, by bis agent, 
contmues in the receipt of the rents & profits : 
the ct., on the application of the annuitant, will 
appoint a receiver, though the grantor heis not 
appeared to the suit. — Tanfield v, Irvine (1826), 
2 Russ. 149 ; 88 B. R, 292. 

AnnoicaipM:—Expld, Shaw v. Shore (1835), 5 L. J, Ch, 
79, Refd. Lyde v. Hole (1835), 4 L. J. Ch. 180 ; Meaden 
® ®20. Mentd. Caddick e. Cook 

(1863), 1 New Hep. 463. 

48. — .] — In a suit for the specific 

performance of a contract for the sale of an estate 
in the West Indies, against a purchaser who 
resided there, & had got into possession without 
paying the purchase-money, & to which the 
consignees of the estate were also defts., an 
application for a receiver of the proceeds of the 
consignments w^ refused, the principal deft., the 
purchaser, having never been served with a 
subpoena. — Stratton v, Davidson (1830), 1 
Russ. & M. 484 ; 39 E. R. 186, L. C. 

Ai^t^iona Apld. Shaw v. Shore (1835), 5 L. J. Ch. 79, 

Refd. Lyde V. Hale (1835), 4 L. J. Ch. 180. 

49. — -- ,] — The ct. will not appoint a 

receiver, in a cause, where the persons representing 
the estate are out of the jurisdiction, & have not 
appeared in the suit. 

An annuity was granted out of property in 
Calcutta ; the grantors became insolvent in India, 
& were afterwards made bkpts. in England. The 
assignees of insolvency in India received the rents, 
& sold the estate, but did not pay the annuity. 
The annuitant filed a bill against the assignees of 
bkpcy. in England, the assignees in India, & the 
purchaser, to obtain payment of the arrears. The 
assi^ees in India & the purchaser were out of 
the jurisdiction, & did not appear. The ct., under 
these circumstances, refused an application for an 
injunction & receiver. — Shaw v. Shore (1835), 5 
L. J. Ch. 79. 

50. .] — Receiver granted against a 

deft, who was out of the jurisdiction. — G ibbins 
V, Mainwaring (1837), 9 Sim. 77 ; 69 E. R. 287. 

51. 7 Absconding defendant,] — Order 

for a receiver made before appearance against a 
deft., who had absconded to avoid service. — 
Dowling v, Hudson (1851), 14 Beav. 423 : 51 
E. R. 349. 

Annotation :—DiBtd, CaiUard v. Caillaxd (1858), 25 Beav. 
512. 

52. .] — An order having been 

made to take the bill pro confesso against an 
absconding deft., & a decree made, the ct. refused 
to dispense with service of the decree before the 
expiration of the three years which deft, has 
allowed him to show cause against it. Senible : 
the appointment of a receiver may, in such a case, 
be proceeded with without service of the decree. — 
James v. Rice (1854), 5 De G. M. & G. 461 ; 24 
L. T. O. S. 57 ; 2 W. R. 658 ; 43 B. R. 949. 
AnnokUions .‘—'HLbM, Fussell v. Daniel (1854), 10 Exch. 

681; Hughes v. Lumley (1854), 4 E. & B. 274 ; Bond v. 
Bell (1857), 4 Drew. 157. 

63. .] — Service of the writ in an 

action to recover possession of leasehold houses 
against an absconding deft., who had given the 
tenants notice to pay their rents to him, directed 
to be effected by leaving a copy of the writ at each 
of the houses, & by advertising in the London 
Gazette & the Times, In such a case the ordinary 
eight days' time will run from service of the copy 
of the writ & issue of the advertisements. 

You may also take an or^er for a receiver 


LiND Co. 

686^-^jSr^* ’ 7 W. W. R. 

h. Local master ,! — ^In Saskatehewan 


a local master has jurisdiotlon to 
appoint a receiver. — WiHL v, Nugent, 
[19243 1 D. L. R. 167; [1924] 1 
W. W. R. 49; 18 Bask. L. k 1.— CAN. 
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(Hall, V.O.). — Crane v, Jullion (1876), 2 Ch. D. 
220 ; 24 W. R. 691 ; 2 Char. Pr. Cas. 209. 
Annotation ReM. Wolverhampton & Stailordahire Bank- 
ing Co. V, Bond (1881), 43 L. T. 721. 

64. .] — Pltf., who resided in Ireland, & 

deft, entered into a partnership contract executed 
in London, deft, being described as a civil engineer 
of Victoria Street, Westminster, for the construc- 
tion of a railway in Ireland. Deft. & his family 
went to reside in Ireland, he having to superintend 
the works in progress. The contract provided 
that the business should be carried on in Victoria 
Street & Ireland, & that the books should be kept 
at Victoria Street. After a very short time this 
clause was abandoned & the business & the 
books were carried on & kept in Ireland. Disputes 
having arisen, pltf., while residing for a short time 
in England, obtained leave from the Chief Clerk, 
upon an ex p, application in chambers, to issue & 
serve out of the jurisdiction a writ in an action for 
the taking of the accounts & for the appointment 
of a receiver & manager : — Held : under R. S. C., 
1875, Ord. 11, rr. 1, 1a, the application of pltf. 
was improper, & the writ must be discharged with 
costs. — Tottenbam V, Barry (1879), 12 Ch. I). 
797 ; 48 L. J. Ch. 641 ; 28 W. R. 180. 

65. Foreigner — Service of summons 

abroad.] — Pltf. havii^ obtained judgment against 
deft., a foreigner resident out of the jurisdiction, 
a summons was issued by leave of a judge at 
chambers calling on deft, to show cause why a 
receiver should not be appointed. On an applica- 
tion for leave to serve this summons on deft, out 
of the jurisdiction : — Held : there was no juris- 
diction to grant such leave. — ^Weldon v. Gounod 
(1885), 15 Q. B. D. 622 ; 1 T. L. R. 031, C. A. 
Annotations : — Reid. Re Bowron, Ex p. Brandon (1886), 

54 L. T. 128 ; Re Busfleld, Whaley v. Busftold (1886), 

32 Ch. D. 123. 

56 . Alien enemy.] — Ellts & 

Everard, Ltd. v, Hochberg (Count) (1914), 58 
Sol. Jo. 809. 

57. .]— Wild (J.) & Co., Ltd. 

V. Krupps (F.) Akt. (1914), 58 Sol. Jo. 867. 

68 . Whether notice of motion sufllcient.] — 

Hulbert V. Hanson (1848), 11 L. T. O. S. 197. 

Effect of non-appearance of mortgagor.] — 

See Mortgage, Vol. XXXV., p. 527, Nos. 2592- 
2597. 

69. Prior incumbrancer objecting — Must assert 
legal right — & take possession.] — (1) A receiver 
appointed of the profits of a rectory under 
sequestration, & an injunction granted against 
enforcing sequestrations. 

(2) The ct. will not allow a prior incumbrancer 
to object to the ct.’s appointing a receiver by any- 
thing short of a personal assertion of his legal right 
& a taking possession himself (Lord Eldon, 0.). — 
Silver v, Norwich (Bp.) (1816), 3 Swan. 112, n. ; 
36 E. R. 794, L. C. 

Annotati(m8 : — As to (1) Oonsd. Rhodes v. Mostyn (1853), 

1 Eq. Rep. 212. Refd. White v. Peterborough (Bp.) 

(18ia). 3 Swan. 109. 

60. Whether other claims may be joined.] — 

(1) The ct. will not treat a bill to restrain an acting 
partner from coUectii^ or creating debts & appoint- 
ing a receiver, as if it were in nature of a bill to 
restrain waste, whatever they might do where 
such partner should have been shown to have 
been guilty of culpable conduct or to be insolvent. 
Nor will they permit pltf. in aid of such a motion, 
to use an affidavit made &> filed after the coming 
in of deft.’s answer : though in a case analogous 


with that of irreparable waste, such an affidavit 
made & filed before answer may be used. 

(2) An application for an injunction, & the 
appointment of a receiver should be made the 
subject of two successive motions. — Lawson v* 
Morgan (1815), 1 Price, 303 ; 145 E. R. 1410. 

61. .] — Bill by infant pltfs. by next friend 

for administration of the trusts of a settlement, for 
appointment of a guardian &; receiver, & for an 
account of the proceeds of sales of part of the 
property which had been effected by deft., who 
was not a trustee of the settlement, & had not 
otherwise interfered. There was no other deft. 
A demurrer for multifariousness was overruled. — 
Thomas v. Rees (1855), 1 Jur. N. S. 197 ; 3 W. R. 
281. 

62. Action for receiver — Not treated as action 
to restrain waste.] — Lawson v. Morgan, No. 00, 
ante, 

63. Must not attempt discovery of merits 

of pending litigation.] — ^A bill for a receiver, pend- 
ing a litigation as to probate, ought not to seek 
discovery in reference to the merits on that 
litigation. — Wood v, Hitchings (1841), 3 Bear. 
504 ; 10 L. J. Ch. 257 ; 49 E. R. 198. 

Annotation : — Refd. Horlock v. Patch (1845), 10 Jur. 108. 

64. Executors condemned in costs in probate 
proceedings — Receiver pendente lite refused — 
Whether executors liable for further costs.] — 
Grimston V, Timms, No. 18, ante, 

65. Indorsement of claim on writ — Appointment 
substantial object of action.] — Pltf. should indorse 
his .writ with a claim for an injunction or receiver 
when the obtaining of either is a substantial object 
of his action. — Colebourne v, Colebourne (1876), 

1 Cli. D. 090 ; 45 I.. J. Ch. 749 ; 24 W. R. 235 ; 

2 Char. Pr. Cas. 197. 


Sub-sect. 2. — By Whom Made. 

See Metropolis Management Act, 1855 (c. 120), 
s. 188 ; Public Health Act, 1875 (c. 55), s. 239 ; 
Railway Companies Act, 1807 (c. 127), s. 4 ; Local 
Loans Act, 1875 (c. 83), s. 12 ; Licensing (Con- 
solidation) Act, 1910 (c. 24) ; Supreme (Joui4. 
Judicature (Consolidation) Act, 1925 (c. 49), ss. 45, 
60 (1) (a), 225 ; R. S. C., Ord. 50, r. 0. 

66. Defendant — Executor filing bill against co- 
executor.] — A motion by a deft, for a receiver is 
irregular, even in a case where one exor. filed a 
bill against his co-t‘xor., insisting that a receiver 
was necessary. — R obinson v, Hadley (1849), 11 
Beav. 014 ; 18 L. J. Ch. 428 ; 14 L. T. O. B. 288 ; 
60 E. R. 954. 

67 . Application before decree.] — Sargant 

V, Read, No. 73, post, 

Ex parte application.] — See No. 108, post, 

68. Appellant — Where decision deprives him of 
interest.) — ^W ood v, Hitchings, No. 324, post, 

69. Creditor — Judgment creditor who has Issued 

elegit.] — A judgment creditor, who has issued an 
elegity is entitled to file a bill & have a receiver 
appointed. — Rhodes v, Mostyn (Lord) (1853), 1 
Eq. Rep. 212 ; 21 L. T. O. S. 150 ; 22 L. T. O. S. 
92 ; 17 Jur. 1007 ; 1 W. R. 366. ^ 

Annotation : — Apld. Cadogan v. Lyric Theatre, [1894] 3 

Ch. 338. 

70. Of unregistered loan society.] — ^ A 

petition was presented by a creditor for wmding 
up an unregistered loan society formed under 
Loan Societies Act, 1840 (c. 110), which at the 


PART II. SECT. 2, SUB-SEOT. 2. 

k. Creditor — Judifment creditor for 
ooUeotion of proceeds of promiesory note 


— Where cdiachmmt toould lie.] — 
Marshall v, Rogers (Alta.), [1924] 
1 D. L. R. 888.— CAN. 

1. Whether aduU plaintiff ,] — An adult 


)ltf . debtor cannot obtain an order ^r 
ke appointment of a receiver over mti 
►wn estate, — Piers v, Latouohe (1825 ), 
Hog. 310.— IR. 



Eeceivers. 


SwL 2 . — AwUcation for appointment : Sub-aecta, 2, 

8, 4 <»? 6 .] 

date of the petition consisted of less than seven 
members: — Held; under Cos. Act, 1862 (c. 89), 
88. 199, 200, an order for winding up could not be 
made ; but, the society desiring to be wound up, 
the ct. directed the petition to stand over in order 
that an action for dissolution of partnership might 
be commenced. An action having been com- 
inenced accordingly, the society was ordered to be 
dissolved, & at the request of creditors a person 
was appointed to act as receiver or liquidator. — 
lie Bolton Benefit Loan Society, Coop v. 
Booth (1879), 12 Ch. D. 679 ; 49 L. J. Ch. 39 ; 
28 W. B. 164. 

Annotation Refd. Re Bowling & Wclby’s Contract, 
[1895] 1 Ch. 663. 


Sub-sect. 3. — ^When Made. 

See R. S. C., Ord. 60, r. 6. 

76. Before service of writ.] — P itcher v, Helliar, 

No. 78, post 

77. .] — Re n.’s Estate, H. v. H., No. 103, 

post. 

78. Pendente llte — Appointment apart from lis 
pendens.] — ^A receiver of an infant’s estate ordered 
upon filing the bill, &; before a subpoena to appear 
had been served. — Pitcher v. Heixiar (1781), 
2 Dick. 580 ; 21 E. R. 390, L. C. 

Annotation : — Befd. Coward v, Chadwick (182C), 2 Iluss. 
150, n. 

79. .] — A receiver of the rents of 

real estates descended on an infant appointed on 
petition, without suit . — Re IjEeming, Re Gas- 
coyne (1851), 20 L. J. Ch. 550 ; 17 L. T. O. S. 


Of deceased person’s estate.] — Re 231 ; 18 L. T. O. 8. 3. 


Mallauew, Eabcliffe V. Mallaliew (1891), 
91 L. T. Jo. 398. 

72. Assignee of Judgment creditor — Ap- 

plication under Hallway Companies Act, 1867 


Annotation: — Folld. Re Reynolds (1852), 19 L. T. O. S. 
311. 

SO. ,] — Receiver of the rents of 

real estates appointed on petition . — Re Reynolds 


j/uvoMvxi uiiuci jrKOruwajr /IQKO) lOT 

^ bearing t;. 

a judgment against a railway co. has been assigned 09 

niAV. xtnthmii. ininina T.i*« ^jccjn-Tinr. nrinlv for -DROOKS, ISO. anit. , , . _ 


may, without joining his assignor, apply for the 
appointment of a receiver & manager of the 
co.’s undertaking. — Re Freshwater, Yarmouth 
& Newport Ky. Co. (1913), 29 T. L. R. 568 ; 57 
Sol. Jo. 593. 

78. Plaintiff & defendant — Single order — 
Carriage of order given to one par y.l — Under 
R. S. 0., 1875, Ord. 52, r. 4, deft, in an action 


82. Appointment of new trustees.] — Re- 

ceiver appointed upon motion in a suit for the 
appointment of new trustees, reasons being 
assigned for the delay in bringing the cause to a 
hearing. — Barti^ey v. Bartley (1845), 9 Jur. 
224. 

83. Originating summons.] — Scrnble : on 


may, before judgment, apply for an injunction originating siimmons for foreclosure, the ct. 
& a receiver. Deft, may do so notwithstanding r« TT’T'i 

that pltf. has already served notice of motion m S’ enr^ ’ ’ 

for the like purpose; & in such case one order A* A* f nQft 7 \ q? -n 

will be made on the two motions, but the conduct i^i ; Jamaica By. V. Cofonial Bank, U905] i*Ch. 677. 


of the proceedings will in general be given to pltf. 


84. 


-.] — SiviEED, Deane & Co., Ltd. 


—Sai^ant Re^ V. Cumberland (1887), 31 Sol. Jo. 659. 

Ij. J. Ch. 206 ; 2 Char. Pr. Oas. 81. gS - - For administration 1 ——In an 

j^T^loyd^ Neite asss'rM administration action commenced by originating 

538 ; Burt, Boulton & Hayward v. Bull, [1895] 1 Q. B. summons, a receiver may, in a proper case, be 
Cajt^r^°^'oy^[l89^2^”’54l^^^^ ^ Mentd. appointed immediately after the service of the 


summons, & before any order for administration 


[1876] W. N. 61 ; 2 Char. Pr. Cas. 230. 

75. Plaintiff suing on behalf of class— Objection 
by one of class — ^Application to be made defendant.] 


Shephard v. Beane, has been made . — Re Francke, Drake v. Francke 


(1888), .57 L. J. Ch. 437 ; 58 L. T. 305. 

86. Petition — As to appointment of 

executor — No action as to validity of will.] — The 


commenced by a bondholder on ct. has no jurisdiction to appoint a receiver of tlie 
be^lf of himself & all other bondholders, pltf. real estate of deceased when the only litigation 
obtained an order for a receiver One of the is by petition in reference to the individual ap- 
represented by pltf., being dis- pointed ex or., & there is no suit pending touching 
satisfied ’^th the order, applied for leave to the validity of the will. — Grant v. Grant (1809), 
appeal : the order having been made in L. R. 1 P. & D. 054 ; 38 1.. .1. P. & M. .5.5 ; 20 

favour of the class to which appet. belonged, & L. T. 084 ; 33 J. P. 078. 

having been obtained by pltf., who represented 87. In lunacy — Before service of 

him m the action, he could not appeal against petition.]— Rc Pountain, No. Ill, post. 

It. f^^ernble : the proper course for the dissentient 88. Caveat proceedings.] — Salter v. 

shareholder to pursue was to apply to the ct. Salter, No. 36, ante. 
below to be made a deft, to the action. — Watson 89. Before aoDearai 

1^- 10 ! 14 L- No. 104, posi. 

40 ; 29 W. R. 433. on. Bnfnre dAfAnna 


oeiow De mMe a deft, to the action. — W atson 89. Before appearance.^ — Caillabdu. Caillard, 

Cave (No. 1) (1881), 17 Oh. D. 19 ; 44 L. T. No. 104, posf. " 

40 ; 29 W. rL 433. gO. Before defence.] — Duckworth v . Trafford 


Mort^gee,]— Nee Mortgage, Vol. XXXV., post. 


pp. 620-622, 525, 531, Nos. 2496-2518, 2555, 
2617-2620. ’ 


XXXVI., to the amended bill : 


92. During amendment of pleadings.] — After 
answer the MU was amended & a plea was put in 


pp. 483, 484, Nos. 1460-1469. 


to the amended bill : — Held : the original bill 
having been answered, the pendency of the plea 


PART 11. SECT. 2, SUB-SECT. 3. 

m. Penderde liit.l — The order for 
appointment of a receiver can only bo 
made where a suit has been Instituted. 

Pbillon (1858), 2 Thom. 405. 

n. Foreeloaure aclion.l — Crowk 


r. HalliDay (1788), 2 Ridg. Pari. Rep. 
o8.*~lR* 

I. During amendment of pleadings.'] 
—Where an agreement was entered 
into under which doft.'s solr. was per- 
mltt^ to withdraw the defence pleaded 
by him 8z to prepare & deliver a new 


defence : — Held : an order for the 
appointment of a receiver, made wlillo 
the first defence was on the record, 
&; wliloh had not been abandoned, & 
of which neither deft., nor hie solr., 
hod notice, was Irregularly made & 
must be set aside with costs. — Boar v. 
HraaiNS (1900), 32 N. S. R. 494.— CAN. 
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Part II.— Appointment by Court. 


to the amended bill did not prevent the hearing 
of a motion for a receiver. — T hompson v. Selby 
( 1841), 12 Sim. 100 ; 69 E. B. 1069. 

93. After decree.] — receiver appointed after 
decree upon motion, in an urgent case. — T homas 
V. Davies (1847), 11 Beav. 29 ; 50 E. R. 727. 
Annotation : — Distd. Fallows v, Dillon (1852), 1 W. R. 101. 

94. Partition action — Pending appeal.] — 

Wright v, Vernon, No. 426, post 

95. Administration summons — Order made 

In proper case.] — ^Brooker v. Brooker, No. 345, 
post 

Equitable execution .] — See Execution, 

Vol. XXI., pp. 664 et so/, 

96. At trial of action.] — (1) Under Jud. Act, 
1873 (c. 66), s. 25 (8), the ct. lias a discretion as 
to the appointment of a receiver. 

(2) A receiver may be appointed at tlie instance 
of a legal mtgee., but he has no absolute right to 
a receiver. 

(3) The power given by Jud. Act, 1873 (c. 00), 
s. 25 (8), can be exercised at the trial of an action 
as well as upon an interlocutory application. 

(4) I will, the mtgors. not objecting, appoint 
[the mtgee.] himself receiver, without salary &- 
without security (North, J .). — Re Prythercii, 
Prytherch v» Williams (1889), 42 Ch. D. 590 ; 
59 L. .T. Oh. 79 ; 01 L. T. 799 ; 38 W. B. 61. 
Annotation : — Oencrally^ Mentd. Anchor Trust Co. v. Bell, 

11926] Ch. 805. 

97. On Interlocutory application .] — Re Pry- 
TiiERcn, Prytherch v. Williams, No. 96, ante. 

Mortgage proceedings .] — See Mortuage, Vol. 
XXXV., p. 527, Nos. 2588-2591. 


Sub-sect. 4. — How Made. 

See B. S. C., Ord. 50, r. 0; Ord. 54, r, 12 (r). 

98. In open court — Appointment in place of 
receiver already in possession.] — ^Application for 
the appointment of a receiver in the first instance 
must be made to the ct., but if a fresh receiver is 
sought in the place of one already appointed, that 
may be done in chambers. — Grote v, Bing (1852), 
20 L. T. O. S. 124 ; 1 W. R. 80. 

99. In chambers — Appointment due to vacancy 
occasioned by death of owner.] — Grote v, Bing, 
No. 98, ante, 

100. Appointment by consent.] — Applica- 

tion for appointment of receiver by consent should 
be by summons at chambers. — Blackburrow v. 
Bavenhill (1852), 22 L. J. Ch. 108 ; 20 L. T. 
O. S. 88 ; 16 Jur. 1085 ; 1 W. B. 51. 

101. Protection of property — Defaulting 

trustees.] — -Where in an administration suit, begun 
by bill, an order had been in force for some years, 
under which trustees were directed to continue 


to receive testator’s income, but were ordered to 
pay the annuities pven by his will, to pass their 
accounts & pay their balances into ct., the appoint- 
ment subsequently of a receiver was held to be 
not a matter affecting the right to property, but 
only one connected with the management of 
property within Court of Chancery Act, 1852 
(c. 80), & there was, consequently, jurisdiction to 
make the appointment in chambers in the first 
instance. — ^Booth v, Colton (1868), 18 L. T. 
384 ; 16 W. B. 683, L. JJ. 

Appointment by way of equitable execution.] — 
See Execution, Vol. XXI., pp. 670, 071, Nos. 
2499-2511. 

Receiver In mortgage suits .] — See Mortgage, 
Vol. XXXV., pp. 527, 566, Nos. 2588-2591, 
2985-2989. 


Sub-sect. 5. — Ex i'Arte Application. 

Sec It. S. C., Ord. 50, r. 6. 

102. Whether granted — Before service of writ.] 

— Pitcher v, Helltar, No. 78, ante, 

103. .] — Wliere bkpey. conse- 

quent loss to a trust estate is expected, a receiver 
may bo appointed before the service of the writ 
in an action. — Re H.’s Estate, H. v, H. (1875), 

1 Ch. D. 276 ; 45 L. J. Ch. 749 ; 24 W. B. 317 j 

2 Char. Pr. Cas. 80. 

104. Before appearance.] — Ex p, motion, 

before appearance, for a receiver refused. — Cail- 
LARD V. Caillard (1858), 25 Beav. 512 ; 53 E. B. 
733. 

105 . Pending grant of administration.] — 

The ct., on an ex p. application, appointed a 
manager & receiver to carry on the business of an 
intestate pending proceedings in the Ct. of Probate 
for a grant of letters of administration. — ^Blackett 
V, Blackett (1871), 24 L. T. 276 ; 19 W. R. 559. 
Annotation: — Refd. Re Baker, Giddings v. Baker (1882), 
26 Sol. Jo. 682. 

106. Protection of property.] — Appoint- 

ment of receiver where house falling into disrepair 
pending action of ejectment by landlord of house 
against tenant refused. — Habershon v. Gill 
(1875), Bitt. Prac. Cas. 45 ; 1 Char. Cliam. Cas. 
14. 

Annotation: — Expld. Pease v. Fletcher (1875), 1 Ch. D. 273. 

107. Action for specific performance.] — 

Taylor v. Eckersley, No. 280, post 

108. Application by defendant.] — Hick v, 

Lockwood, [1883] W. N. 48. 

109. In special case.] — A receiver ought 

not to be granted ex p. except in cases of extreme 
emergency (Lindley, L.J.). — ^Piperno v. Harm- 
STON (1886), 3 T. L. B. 219 ; suh nom, Peperno 
V, Harmiston, 31 Sol. Jo. 154, C. A. 

110 . ,] — Walbrook & Co. V, Jones 

& Lewis (1887), 3 T. L. R. 609, C. A. 


93 i. After decree.] — A receiver will 
not be appointed in this ct. after a 
final decree. — Bariceb v. Roe (1842), 
Long. & T. 655. — IR. 

o. By new cuMon.] — A pltf. w^ho 

has obtained a judgment declaring 
him entitled to certain royalties there- 
after to accrue must bring a new action 
for a receiver & an account, & may 
not Rave such relief upon a motion in 
the first action. — Hoffman r. MoCloy 
(1917), 38 O. L. R. 446 ; 33 D. L. R. 
626.— CAN. 

p. Decree for acanint in 

foreclosure action.] — The ct. refused a 
receiver in a foreclosure suit after a 
decree to account & a report finding 
but hall a year’s interest due, thei’c 
being no special oirenmstanoes. — 
Haokett V. Snow (1847), 10 1. Eq. R. 
220.— IR. 


q. Where other remedy available — 
Power to garnish .] — ^An order for a 
receiver should not he made in respect 
of a fund which may be reached by 
garnishing process. — ^Millar v. Thomp- 
son (1900), 19 P. R. 294.— CAN. 

r. Remedy ineffective .] — When 

the circumstances are such as to 
justify the granting of an injunction 
against the disposition of goods, & 
it appears that on injunction is likely 
to be Inefleotivo, the ot. may go the 
further step of appointing a receiver 
to take actual possession of the goods. 
—Kay V. liATZ (Alta.), [1918] 3 

W. W. R. 885 ; 44 D. L. R. 145.— CAN. 

PART II. SECT. 2, SUB-SECT. 6 

106 i. Whether granted — Protection of 
property,}— Alter Judgment a receiver 


may bo appointed ex p. in case of 
emergency or where there is danger 
apprehended in the disposal of pro- 
perty. — Stark v. Ross (1896), 17 
P. R. 237.— CAN. 

t. Extreme urgency.] — Save in 

cases of extreme urgency, a receiver 
should not be appointed imon an ex p. 
application. — Chapman v. Rose-Snider 
Fur Co., Rose v. Rose-Snider Fur 
Co. (1922), 69 D, L. R 639 ; 51 O. L. R. 
603.— CAN, 

a. For management of busi’ 

ness.] — A receiver ought not to be 
appointed ex »., especially for the 
purpose of taking possession of & 
managing a going business, except 
under extraordinary clroumstauoes. — 
Trusts & Guarani'ek Co. v. Drum- 
heller Power Co. (Alta.), [1924 



14 Rbcbivbrs. 


SecL 2»^AppliccUi<m for appointment : Sub-sects, 6, 
6, 7 8> Sect. 3.] 

111. interim receiver of alleged 

lunatic *8 estate.] — In a proper case ct. wiU pending 
^ application for an inquisition appoint an 
interim receiver of the estate of the supposed 
lunatic & if the case is urgent will do so upon an 
ex p. application. — Re Fountain (1888), 37 
Oh. D. 609 ; 57 L. J. Ch. 405 ; 59 L. T. 76, C. A. 
Annotationa .‘—'EM Re Plenderloith, [1893] 3 Ch. 332 ; 

Re aarke, [1898] 1 Ch. 336. 

112. .] — Re Patrick, ^iLLS v. Tat- 

HAM (1888), 32 Sol. Jo. 798. 

113. .] — (1) Where a debenture- 

holder in a CO. carrying on business in the County 
Palatine of Lancaster, the debentures creating a 
first charge on all the co.’s assets, & stipulating 
that the co. should not create any subsequent 
charge in priority thereto, commenced a repre- 
sentative action in the Ch. Div. of the High Ct. 
to enforce the debentures & gave notice of motion 
for the appointment of a receiver, &, before the 
motion came on for hearing, the owner of an 
equitable charge granted by the co. after the 
issue of the debentures on land acquired by it in 
Manchester commenced an action in the Lancaster 
Palatine Ct. with full knowledge of the High Ct. 
action, to enforce his security & obt^ned ex p. 
the appointment of a receiver, who was subse- 
quently Continued on notice, notwithstanding 
that in the meantime, to the know-edge of the 
Palatine Ct., a different person had been appointed 
receiver in the High Ct. action. Upon a motion 
in the Ch. Div. by pltf. in the High Ct. action for 
an injunction to restrain pltf. in the Palatine 
action, who had since been added as deft, to the 
High Ct. action, from further proceeding with 
the Palatine action ; — Held : the ct. had juris- 
diction to grant the injunction & that jurisdiction 
ought to be exercised on the ground that the 
Palatine action was vexatious. 

(2) Except under extraordinary circumstances 
the ct. ought not to appoint a n^ceiver ex p. 

(3) I understand the receiver appointed by the 
Vice-Chancellor is in actual possession &, as he 
is an officer of the Palatine Ct., I think the proper 
course would be to apply in that action for his 
discharge (Parker, J.). — Re Connolly Brothers, 
Ltd., Wood v, Connolly Brothers, Ltd., 
[1911] 1 Ch. 731 ; 80 L. J. Ch. 409; sub norn. 
Re CoNOLLY Brothers, Ltd., Wood v. Conolly 
Brothers, Ltd., 104 L. T. 693, C. A. 
Anmt^Ume.’—As to (1) ReM. Guaranty Trust Co. of New 

2 K. B. 636 ; Cohen v. Hothftold, 

[IVltfJ 1 K. B. 410. 

114. Leave to serve notice of motion with 

originating summons — Action for foreclosure.] — 

8meed, Deane & Co., Ltd. v, Cumberland 
(1887), 31 Sol. Jo. 659. 

^ arrear — Bill of sale on 
h^band’s furniture.]— Where money was due to 
me ^e for arrears of alimony & taxed costs, & 
Iwr husband had a bill of sale on his furniture, 
the ct., on an ex p, application, appointed a 
receiver of the amount said to be standing in the 
husband s name at his bank over the next motion 
day, & limited to the amoimt stated in the affi- 


davits. — ^Angliss V. Anglibs (1893), 69 L. T. 
462 ; 1 R. 632. 

116. Previous inquiry as to intervention of 

Board of Trade — Receivership of company.] — 

Before an ex p, application is made by counsel 
for the appointment of a receiver of a co. he must 
inquire whether the Board of Trade have inter- 
vened, under their emergency powers, to appoint 
an inspector or other officer to supervise & control 
the business of the co . — Re Denton (William), 
Ltd., Smith v. The Co. (1916), 33 T. L. R. 88 ; 
61 Sol. Jo. 131. 

Concurrent application for interim injunction — 
Equitable execution.] — See Execution, Vol. XXI., 
p. 672, No. 2514. 


Sub-sect. 6. — Evidence in Support. 

117. Affidavit — Made & filed after defendant’s 
defence — Whether available to plaintiff.] — Law- 
son V. Morgan, No. 60, ante, 

118. What allegations must be answered — 

Allegations not contained in statement of claim.] — 
Dawson v, Yates, No. 153, post, 

119. Misleading affidavit — Misdescription 

of deponent — Effect of.] — (1) In a debenture- 
holders action by pltfs. S. had been by order of 
Nov. 24, 1916, appointed receiver & manager of 
the property & assets of defts. In an affidavit 
of W., described as a “ director of public com- 
panies,” he stated that for five years past he had 
known S., of No. 1, R. street, A., ” accountant,” 
the proposed receiver & manager, that the ac- 
countant had carried on business as such for 
upwards of five years at No. 1, R street & else- 
where in the City of London, & that S. was a 
person of respectability & a fit & proper person 
to be appointed receiver & manager of defts.’ 
property & assets. 8. was, according to the 
evidence, secretary to a political league, & had 
an office at No. 1, R street for two months past, 
& there was no evidence that he had carried on 
business os an accountant. On motion to dis- 
charge 8. from the receivership ; — Held : the 
appointment had been procured by means of a 
misleading affidavit, & the receiver must be 
discharged. 

(2) “ Director of public companies ” or “ mer- 
chant ” is not a proper description of a deponent 
in an affidavit, & does not conform to the require- 
ments of R. 8. C., Ord. 38, r. 8, — Re Church 
Press, Ltd., Victoria House Printing Co., 
Ltd. V, Church Press, Ltd. (1917), 116 L. T. 
247. 


Sub-sect. 7. — Effect op Death of Party. 

120. Order for receiver made.] — Ledgard v, 
Hodges (1844), cited in 12 Ch. D. at p. 294. 
Annoiaiim : — Apld. Re Parker, Cash v. Parker (1879), 12 

Ch. D. 293. 

121. Plaintiff to secure appointment of 

administrator de bonis non.] — In a creditor’s 
action for administration against an extrix. a 
decree had been made & a summons taken out for 


b., De/t. dbacondino to avoid 

semoe ,] — receiver appointed on 
application of pltf., over the estate 
oi deft., who abs<^nded, to avoid 
being served with a subpoena to 
aiwer.—^aumB e. Allkn (1809), 
1 Ball & B. 76.— IR. ' 

iWPeintment on death 


of receiver .] — The application for a 
reference for the appointment of a 
new receiver in the room of one who 
Imd died, may be by a motion ex p . — - 
MoLLor V. Hamilton (1874), 8 

I. R. Eq. 499.— m. 


d. Equitable ejrecidfon.}— Ap- 

plication for the appointment of a 
receiver by way of equitable execution 


should be by motions cx p„ Sc not on 
notice, except in pension oases. — 
Flannery v. Ryan, [1919] 2 I. R. 338. 


e. CcncurrerU applicatim for interim 
injunction .) — Newhousb v. northern 
Light, Power & Coal Co., Ltd. (Y. T.) 
(1913), 26 W. L. R. 632; 15 D. L. R. 
249.-— CAN. 
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a receiver i but pending the summons the sole 
deft. died. The ct., on the application of pltf., 
appointed an interim receiver, whose powers* were 
to extend for ten days after the appointment of 
an administrator de bonis non, pltf. imdertaklng 
to use all possible speed in obtaining the appoint- 
ment of such administrator & to accept short 
notice of motion to discharge the receiver . — Be 
PARKER, Cash v, Parker (1879), 12 Oh. D. 293 ; 
48 L. J. Ch. 091 ; 40 L. T. 878 ; 27 W. R. 836. 
Annotations : — Difltd. Re Shephard, Atkins v. Shephard 

(1889), 43 Oh. D. 131. PoUd. Re Clark, Qark v. Clark 

a910S, 65 Sol. Jo. 64. 

122. Protection of property pending con- 

stitution of representative.] — On the death of a 
sole deft, after a motion has been launched for 
a receiver in respect of property alleged to be in 
his hands as trustee, the ct. has jurisdiction, in 
spite of the abatement of the action caused by 
his death, to appoint a receiver to protect the 
property pending the constitution of a repre- 
sentative of deceased . — Be Clark, Clark v. 
Clark (1910), 55 Sol. Jo. 04. 


disturb the possession upon the ^ound that such 
application is a breach of trust, umess it is perfectly 
clear that tne party in whom the property is 
vested is a mere naked trustee, & has not, even 
to a limited extent, any of the rights or interests 
of an owner. 

A motion for the appointment of a receiver of 
the estates vested in the Irish Society, at the 
instance of one of the London cos. claiming a 
beneficial interest in the income of the estates, 
was therefore refused. — Skinners’ Co. v. Irish 
Society (1836), 1 My. & Cr. 162 ; 40 E. 11. 338. 

126. .] — Chaytor V. Maclean (1848), 11 

L. T. O. S. 2. 

127. Delay.] — Kirwan v. Kirwan (1830), 
Donnelly, 71 ; 47 E. R. 233. 

128. .] — There would be a great deal of 

difficulty in this case in appointing a receiver 
because pltf. has allowed defts. materially to 
alter their position (Malins, V.-C.). — Thomson v. 
Anderson (1870), L. R. 9 Eq. 623 ; 39 L. J. Ch. 
468 ; 22 L. T. 570 ; 34 J. P. 600 ; 18 W. R. 445. 

Annotations : — Mentd. Fraser v. Ehrensperger (1883), 129 

Q. 11. D. 310 ; He Mitchell & Izard & Governor of Ceylon 

(1888), 21 Q. B. D. 408. 


Sub-sect. 8. — Effect of Acquiescence or 
Delay. 


123. Acqulescenee.] — ^Motion for a receiver on 
a mining concern refused upon a claim of partner- 
ship in the equitable interest, not raised, until the 
concern at a great expense became prosperous, 
& denied by the answer. — N orway v. Rowe 
( 1812), 19 Ves. 144 ; 34 E. R. 472, L. C. 
Annotations: — Refd. Rook v. Mathews U848), 2 De G. & 
Sm. 227 ; Sheppard v, Oxenford (1856), 1 K. & J. 491 ; 
'Talbot V. Hope-Soott (1858), 4 K. & J. 90. Mentd. 
Hodgson V. Dean (1826), 2 Sim. & St. 221 ; Deere v. 
Guest (1836), 1 My. & Cr. 516 ; Boddington v. Woodley 
(1838), 8 Sim. 167 ; Bowser v. Colby (1841), 1 Hare, 109 ; 
Manser v, Jenner (1843), 2 Hare, 600 ; Prendergast r. 
Turton (1843), 13 L. J. Ch. 268 ; Tatam v. WilliamB 
(1844), 3 Hare, 347 ; Qalbreath v. Armour (1845), 4 Bed, 
So. App. 374 ; Haigh v. Jaggar (1845), 2 Coll. 231 ; Boyd 
V. Boyd (1848), 11 L. T. O. S. 325 ; Albert (Prince) v. 
Strange (1849), 1 Mac. & G. 25 ; Cowell i\ Watts (1850), 

2 H. & Tw. 224 ; German Mining Co. (1854), 2 Eq. 
Rep. 983 ; Hart v. Clarke (1854), 19 Beav. 349 : Myers 
V. United Guarantee, etc. Co., United Guarantee, etc. 
Co. V. Oleland (1855), 7 De G. M. & G. 112 ; Holmes v. 
Powell (1858), 8 Do G. M. & G. 572 ; Clarke & Chapman v. 
Hart (1858), 6 H. L. Cas. 633 ; Clements v. Hall (1858), 
27 L. J. Ch. 349 ; Whalley v. Whalley (1860), 2 De G. F. 
& J. 310 ; Hunter v. Stewart (1861), 4 De G. F. & J. 

3 68 ; Erlonger v. New Sombrero Phosphate Co. (1878), 
3 App. Cas. 1218 ; Rule v. Jewell (188D, 18 Ch. D. 660 ; 
Palmer v. Moore, [1900] A. C. 293. 


124. .] — The comrs. of a canal make an 

agreement for letting the tolls, not warranted by 
the Act under which they derive their authority, 
& prejudicial to an interest expressly reserved by 
the Act to the public ; this agreement is acquiesced 
in for forty-seven years, without complaint on 
the part of any of the shareholders, &, during that 
period, the lessee remains in undistui'bed posses- 
sion of the tolls ; the ct. will not, at the suit of 
shareholders, disturb his possession by the appoint- 
ment of a receiver. — Gray v. Chaplin (1826), 2 
Russ. 126 ; 38 B. R. 283, L. C. 

Annotation : — Refd. Bedford v. KlUs, [1901] A. C. 1. 

126.. .1 — ^Where property has been adminis- 

tered & applied without complaint according to 
a uniform course of management for a long series 
of years, the ct. will not, by an interlocutory order, 


Skct. 3.— receiver NOT CLAIMED BY WRIT. 

See li. S. C., Ord. 50, r. 6, 

129. Whether order made.] — Osborne v. Har- 
vey, No. 454, post, 

130. ,] — Receiver appointed on motion 

after decree, though not prayed for by the bill. 
— ^Bowman v. Bell (1844), 14 Sim. 392 ; 14 L. J. 
Ch. 119 ; 60 E. R. 409. 

Annotation : — Diitd, Fallows v, Dillon (1852), 1 W. R. 

101 . 

131. .] — Bickford v, Chalker (1850), 14 

Jur. 997. 

132. -.] — Chalk v, Sanders (1850), 15 
L. T. O. S. 296 ; 14 Jm*. 847. 

133. .] — Motion by pltf. in a creditor’s 

suit after decree, but befoi*e report, for the appoint- 
ment of a receiver, the bill not praying for a 
receiver, refused with costs. — Fallows v, Dillon 
(Lord) (1852), 1 W. R. 101. 

134. No fresh action necessary.] — Held: 

so long as the final judgment in an action remains 
unsatisfied, the action is a “ cause or matter pend- 
ing ” within Jud. Act, 1873 (c. 66), s. 24 (7), & 
consequently, in an action by creditor against 
debtor in which pltf. has obtained final judgment 
the ct. has power, under that sub-sect, in order 
to satisfy the judgment, to grant equitable execu- 
tion against deft, by appointing a receiver upon 
motion in that action, although the writ may not 
have been indorsed with a claim for a receiver ; 
it being unnecessary in such a case to bring another 
action for the purpose. 

A receiver was sometimes appointed by the 
Ct. of Ch., & I suppose may still be appointed by 
the Ch. Div., not to act till some other receiver 
who had been appointed in some other proceeding 
was discharged (Jessel, M.R.). — Salt v. Cooper 
(1880), 16 Ch. D. 544; 50 L. J. Ch. 529; 43 
L. T. 682 ; 29 W. R. 563, C. A. 

Annotations Wills v. Lull (1888), 38 Ch. D. 197. 

Ck>nsd. Holmes v. MiUage, U893] 1 Q. B. 551. Expld. 

Re Hearn, De Bertodano i;. Hearn. (1913), 108 L. T. 452. 


PART II. SECT. 2, SUB-SfiCT. 8. 

1271. Delav^\ — Pltf. in an adminis- 
tration Bult optalhed an order for 
a receiver In 1822. It was not made 
ab86llite olt acted tipon until 1834. 
The ct. directed that if It ^ohld appear 
that it was by inti’s delmifit that the 
receiver was toot appointed, & If he 


miglit, through such appointment, 
have kept down the interest on his 
own demand, he should not now be 
entitled to so much of the interest on 
his debt as would have been paid by 
the receiver, had he been appointed as 
early m he might have been. — Newby 
V. drew (1844), 7 1. Eq. R. 849 ; I 
Jo. & Lat. 446.— 


PART II. SECT. 3. 

129i. ofder made,]— A 

prayer for a receiver Is not necessary 
to TOt a receiver appointed, if the facts 
stat^ authorise the appointment of 
one. — ^Malcolm e. Montgomery (1824 ), 
2 M<d. 609.— IR. 
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Sect, 3 . — Receiver not claimed by ivriL Sect, 4 
Sub-eect, h A, B. (o), (b) (c).] 

Consd. Ideal Films v. Hichards, [1927] 1 K. B. 374. Reid 
Leegott V. Western (1884), 12 Q. B. D. 287 ; Walmsley 
V. Mimdy, Ex ». Goodenongh (1884), 50 L. T. 317 ; lie 
Whiteley, Whitley r. Learoyd (1887), 56 L. T. 846 r 
Brereton v. Edwards (1888), 21 Q. B. D. 220 ; Harris 
Beauchamp, [1894] 1 Q. B. 801. Mentd. Ponnamma 
V. Arumogam, [1905] A. C. 383. 


Sect. 4.— CHOICEIOF PERSON TO BE APPOINTED. 

Sub-sect. 1. — ^Proper Persons. 

A, In General, 

Sec K. S. C., Ord. 50, r. 0. 

135. Practising barrister.] — The master’s judg- 
ment is conclusive in appointing a receiver, unless 
some substantial objection is shown. It is no 
objection to a receiver, that he is a practising 
barrister : but the solr. in the cause cannot be 
receiver. — Garland v. Garland (1793), 2 Ves. 
137 ; 30 E. R. 561, L. C. 

AnnotaiUm A.-G. v. Day (1817), 2 Madd. 240. 

136. -.] — Wilkins v, Williams (1798), 

3 Ves. 588 ; 30 E. R. 1169, L. C. 

Annotation : — Reid. A.-G. v. Day (1817), 2 Madd. 240. 

137. — ^ — .] — Wynne v, Newborough (Lord), 
No. 223, post, 

138. Person inexperienced in estate manage- 
ment.] — Wilkins v, Williams (1798), 3 Ves. 588 ; 
30 E. R. 1169, L. C. 

Annotation : — Reid. A.-G. r. Day (1817), 2 Madd. 246, 

139. Member of Parliament.] — Wynne v, 
Newborough (Lord), No. 223, post, 

140. Person recommended by testator.] — 
Wynne v, Newborough (Lord), No. 223, post, 

141. Relationship to family.] — Wynne v. New- 
borough (Lord), No. 223, post, 

142. Peer.] — A peer not to be the receiver. 
There is an objection to appointing a i)eer 
receiver* ; in many instances a receiver may be 
committed (Lord Eldon, C.). — A.-G. v. Gee 
(1813), 2 Ves. & B. 208 ; 35 E. R. 298, L. 0. 

143. Person residing at great distance from 
property.] — Wynne v, Newborough (Lord), No. 
223, post, 

144. .] — The ct. has jurisdiction to appoint 

a receiver & manager of the imdertaking & assets 
of a co. on the appheation of the holder of a deben- 
ture issued by the co., secured by a floating charge, 
if the principal money thereby secured has become 
due before the time when the application is made, 
although at the date of the issue of the writ no 
default had been made in payment of interest, 
the money was not. payable, & the security was not 
in jeopardy. 

The holder of a debenture secured by a float- 
ing charge on the assets of the co. issued a writ 
in an action claiming an accoimt, execution of 
the trusts of the debentme trust deed, realisation 
of the security, & the appointment of a receiver 
&> manager. At the date of the issue of the 
writ the principal money secured was not due 
& no default had been made in payment of 
interest. Pltf. moved for the appointment of 
a receiver & manager, but the motion was refused 


on the ground that the money was not due, no 
default had been made, & the security was not 
in jeopardy. After the money became due ijltf. 
served another notice of motion for the appoint- 
ment of a receiver & manager. This was opposed 
on the ground that pltf. had no cause of action 
when he issued his writ & that the action could not 
be maintained : — Held : pltf. as the holder of a 
floating security had a right to issue his writ 
before the money became payable, & the ct. had 
jurisdiction, inasmuch as the money was now 
payable, to appoint a receiver & manager. 

The mwiagement of such an estate as this does 
not require constant attention, & I do not see 
why a manager should not do the work as well 
from Birmingham as any one residing in London 
(Warrington, J.). — Be Carshalton Park Estate 
Ltd., Graham v. The Oo., Turnell v. The Oo., 
[1908] 2 Ch. 62 ; 77 L. J. Oh. 550 ; 99 L. T. 12 ; 
24 T. L. R. 547 ; 15 Mans. 228. 

145. Person having given security to Crown — 
In respect of particular office.] — (1) When the 
master has approved one of two pe^rsons proposed, 
the ct. will not disturb the master’s choice, unless 
the person he chooses is shown to be unfit, but 
does not enter into the more or less of fitness in 
the competitors (Plumer, V.-C.). 

(2) The master received their proposal of P. 
as receiver, but did very right in afterwards 
rejecting him upon finding he was Receiver- General 
for the coimty of C. ; for having given, as such, 
security to the Crown, if he were to become in- 
debted to the Crown & to the charity, the Crown 
might, by its prerogative process, sweep away all 
his property (Plumer, V.-C.). 

(3) I have not found any one contested case 
in which the receiver was a nominee only of the 
master, exclusive of the persons interested ; though 
some of the masters, certainly, say they are entitled, 
if the parties interested neglect to propose, to 
make such nomination. This, however, is a 
special case, & one in which it is not necessary to 
decide upon the rights of the masters (Plumer, 
V.-C.).— A.-G. r. Day (1817), 2 Madd. 246 ; 56 
E. R. 325. 

146. Guardian of infant — No claim as of right.] 

A ct. of equity docs not recognise the character 
of common law guardian as conferring a right 
to be receiver of the infant’s estate. — Ex p. 
Bourne (1846), 7 L. T. O. 8. 43. 

147. Illiterate person.] — When a receiver has 
been appointed the ct. will not remove him on 
the mere ground of his being an illiterate person 
unless some other reason can be given, such as 
mismanagement, dishonesty, or incompetency to 
manage the estate. 

The duty of a receiver is merely to collect the 
rents & account for them to the parties interested 
(per Cur.). — Chaytor v, Maclean (1848), 11 

L. T. O. S. 2. 

148. Official receiver.] — British Linen Co. v. 
South American & Mexican Co., No. 189, post. 

Receivers in company cases.] — See Companies, 
Vol. X., pp. 794, 795, Nos. 5004-5012. 

Receivers on behalf of mortgagees.] — See Mort- 
gage, Vol. XXXV., p. 520, Nos. 2494, 2495. 


PART II. SECT. 4, SUB-SECT. 1.— A. 

I. Person inexperienced in estate 
manoQtfnvenl — Undertaking to act under 
dire^iona of another person A — The 
appointment of a person as receiver 
over a kind of property, the manage- 
ment of which he does not under- 
stand, with an imdertaking to act 
under the direction of a ^reon who 
does understand it, is improper. — 


Lupton V. Stephenson (1848), 11 
I. Eq. R. 484.— IR. 

g. Person unexceptionable 1o all 
parties .] — ^A receiver, though an officer 
of the ct., stands in the position of 
trustee to all interested in the estate 
or fund. Therefore, in making the 
appointment the ct. will endeavour 
to select a person imexoeptlonable 
to all parties, not only fit Sc competent, 


hut also acceptable. — Simpson v. 
Ottawa & PRESoorr Ry. Co., 3 Oh. Ch. 
99.— CAN. 

h. Beneflced clergyman .] — A clergy- 
man having cure of souls, cannot act 
as a receiver, since the passing 5 Geo. 4, 
c. 91, 8. 2. — ^Maynb V. Mayne (1825), 
2 Moi. 362.— IR. 

k. Solicitor's clerk.] — Re Stokes 
(1844), 7 I. Eq. R. 460.--IR. 
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Receivers o! partnership property.] — See Nos. 

170-173, 'post; PARTNERSHIP, Vol. XXXVI., p. 
488, Nos. 1516-1529. 

i?. Interested Party^ 

(o) In General, 

See R. S. C., Ord. 50, r. 0. 

149. Partiality — Next friend of infant.]— The 
next friend of infant petitioners, not permitted 
to act as receiver. — Stone v, Wjsiiart (1817). 
2 Madd. 64 ; 56 E. R. 258. 

150 . Son of next friend of infant.] — I 

think it is not right that the son of the next friend 
should be the receiver (Lord Eldon, C.). — 
Taylor v . Oldham (1822), Jac. 527 ; 37 E. R. 
949. 

151. Father.] — The ct. will not in general, 

on minute circumstances, interfere with the 
master’s appointment of a receiver, but on principle 
will do so. 

The father evidently has <a partiality, which 
renders him unfit for the office of receiver (Shad- 
well, V.-C.).— Blake WAY v. Blakeway (1833), 
2 L. J. Ch. 75. 

152. Hostility towards one of parties.] — 

Giles v, Nutt all. He House Improvement 
Assocn., Ltd. (1885), 78 L. T. Jo. 130, 352, C. A. 

153. Party to action — By consent.] — Where 
facts, not founded on allegations in the bill, are 
introduced into affidavits in support of an applica- 
tion for a receiver, the ct. will disregard fficm, & 
a deft, acts properly in not answering them. — 
Lawson v, Yates (1839), 1 Beav. 301 ; 2 .Tur. 
960 ; 48 E. R. 956. 

154. Pending appeal.]— Hyde v. Warden, 

No. 26, ante, 

155 . Only in exceptional circumstances.] — 

He Lloyd, Allen v . Lloyd, No. 159, post, 

.] — Compare Sub-sect. 1, B. (d), post. 

156. Pecuniary interests confiicting with duties 
of office.] — Eripp V, C^iiard Ry. ()o., Fripp v. 
Bridgewater & Taunton Canal, et(\, Co. 
(1853), 11 Hare, 241 ; 1 Eq. Rep, 503 ; 22 L. J. Ch. 
1084 ; 17 Jur. 887 ; 1 W. R. 477 ; 68 E. R. 1264. 

Annotations : — Befd. Ames V. Birkenhead Docks Trustees 
(1855), 20 Beav. 332 ; Griffin v. Bishop’s Castle Ry. 
(1867;, 16 L. T. 345. Mentd. Preston v, Yarmouth Corpn. 
(1872), 20 W. R. 358 ; Stephens v. Crown, Stephens v. 
Clark, [1901] 1 Ch. 894. 

{b) Solicitor having Conduct of Case. 

157. General rule.] — Carland v. Garland, 
No. 135, ante. 

158. Solicitor under lunacy commission — Re- 
ceivership of lunatic’s estate.] — Solr, under com- 
mission of lunacy not to be appointed receiver of 
tlie estate of the lunatic. — Ex p. Pincke (1817), 
2 Mer. 452 ; 35 E. R. 1013. 

159. Member of firm of plaintiff’s solicitors.] — 
A., who was a member of a firm of solrs., was 
appointed ex or. of a will, probate of which was 
contested. Immediately after testator’s death 
A. commenced against his widow an action in 
the Ch. Hiv. to administer his estate, the writ in 
which was by leave of the ct. amended by asking for 
a receiver pending the litigation in the Probate 
Hiv. A.’s firm appeared for both pltf. & deft, in 


action, & an order was made appointing 
A. to be receiver of the personal estate untU the 
decision of the Probate action, & also to receive 
the rents of the real estate, the only security 
ordered being the payment of £2,000 into ct., 
though the rents were about £3,500 per annum. 
The widow afterwards obtained an order to change 
her solrs., & moved to discharge A. from being 
receiver. She denied having given the firm any 
authority to appear for her, & it was established, 
at all events, beyond doubt that she had never 
sanctioned the appointment of A. as receiver : — 
Held : the appointment of A. as receiver was 
improper, for that the appointment of a member 
of the film of pltf.’s solrs. to be receiver makes it 
impossible to secure the proper checking of the 
receiver’s accounts, & a party to the action ought 
not, except in an extreme case, to be appointed a 
receiver without the assent of the other party ; 
A. was accordingly discharged from being receiver. 
— He Lloyd, Allen v. Lloyd (1879), 12 Ch. D. 
447 ; 41 L. T. 171 ; 28 W. R. 8, 0. A. 


(c) Trustees, 

160. Whether appointed.] — Anon. (1797), No. 
229, post. 

161. .] — (1) A trustee cannot be receiver, 

whether he is sole trustee, or jointly with others. 
(2) Receiver not passing liis accounts shall always 
pay interest upon the balances in his hands. — 

V. JOLLAND (1802), 8 Ves. 72 ; 32 E. R. 278, 

L. C. 


Ji-TllKWillOnS , 


— AVOiU. ^ 

& Trusts (1889), 'ii'Ch.’D. '178.' 

Mentd. British Mutual Investment Co. v. Cobbolcl (1875) 

L. R. 19 Eq. C27. 

162. Without remuneration — In special 

case.] — Trustee not to be receiver ; unless a special 
cas(i & without emolument. — Sykes v. Hastings 
(1805), 11 Ves. 363 ; 32 E. R. 1128, L. C. 

163. .] — General rule, that a trustee 

shall not be the receiver with emolument. — Sutton 
V. Jones, Jones v. Sutton (1809), 15 Ves. 584 ; 33 
E. R. 875, L. 0. 




104 . When no other can be pro- 

cured.] — Hibbert V. Jenkins (1805), cited in 11 
Ves. 363 ; 32 E. R. 1128, L. C. 

Amwiation : — Expid. Sykes v. Hastings (1805), 11 Ves. 
303. 


165. Trustee paid receiver of testator’s 
estate — Continuation on behalf of Infant bene- 
ficiary.] — Testator appointed, as trustee & exor., 
a person who, for many years, had been the paid 
iM^ceiver manager of liis estate. The tenant 
for life being an infant, the ct. continued the 
exor. as receiver at a salary. — Newport v. Bury 
(1857), 23 Beav. 30 ; 53 E. R. 12. 

166. Trustee in bankruptcy— Appointment 

by consent.] — Where a receiving order had been 
made against members of a firm other than an 
infant partner, & after the date of such receiving 
order debtor executed an instrument dissolving 
the partnership, & transferring the assets to the 
solvent infant partner, the ct., on the application 
of the trustee in the bkpey., declared the transfer 
void as against the trustee &; appointed him, but 
by consent, receiver of the partnership assets . — He 


PART II. SECT. 4, SUB-SECT. 1.— 
B. va). 

1. Party to action.] — It is no 
objection to a receiver that he is a 
party in the cause. — Downshire 
(Marchioness) v. Tyrrell (1831), 
Hayes. 354.— IR. 


m. .] — Turner v. Donega 

(Lord) (1846), 8 I. Eq. R. 235.— IR. 

J. — ^VOL. XXXIX. 


n. Heir-at-law.] — The heir-at-law 
may be appointed the receiver, but 
except by consent, without poundfjtge. 
— Fingal (Earl) v. Blake (1829), 2 
Mol. 60, 60, 61.— IR. 

o. Person acting under direction of 
defendant .] — The appointment of n 
receiver who acts under the directions 
of a deft, is objectionable. — Lupton v. 
Stephenson (1848), 11 1. Eq. R. 484.— 


p. Deh*or.] — Re Goldincj (1888), 
21 Jj. H. Ir. 194.— IR. 

PART II. SECT. 4. SUB-SECT. 1.— 
B. (b). 

157 i. General rule .] — A solr. is eligible 
AS receiver, but he cannot act as solr. 
in any of the proceedings which it 
may bo necessary for liim to take as 
receiver. — W ilson v. Poe (1825), 1 
Hog. 322.— IR. 


C 
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Sect, 4. — Choice of person to he appointed: Suh- 
seM, 1, B, (c), {d), d: C, ; sub-sects. 2 d: 3.] 

Beauchamp Brotheks, Ex p, Carr & Beau- 
champ (1895), 2 Mans. 161 ; 15 B. 240. 

167. Trustee allowed to propose himself — Ap- 
pointment with remuneration.] — Brodte v. Barry 
(1811), 3 Mer. 095 ; 30 E. R. 207, L. C. 

Annot^ion c^'Reld, Browell v. Reid (1842), 0 Jur. 530. 

168. One of two trustees declining to act — 

Infant benefleiary.] — ^Where one of two trustees of 
real estate declines to act, the ct. will appoint a 
receiver on behalf of infant ceetuis que trust ; but 
with liberty to either of the trustees to offer him- 
self. — Tait V, Jenkins (1842), 1 Y. & C. Ch. Cas. 
492 ; 02 E. R. 985. 

169. To act without remuneration — 

Whether master bound to accept proposal.] — ^Where 
a trustee offers to act as receiver without salary 
he will be allowed to propose himself, but the 
master is not bound to accept him. — ^B anks v. 
Banks (1850), 14 Jur. 059. 

[d) Persons with Special Interests or Qualifications. 

170. Whether Interest bar to appointment — 
Partner.] — Wilson v. Greenwood (1818), 1 Swan. 
471 ; 1 Wils. Ch. 223 ; 30 E. R. 469, L. C. 
Annoi/itions : — Gonsd. Collins r. Barker, [18931 1 Ch. 578. 

Refd. Franciq v. Spittle (1840), 9 L. J. Ch. 230 ; Re Fer- 
nandes, Ex p. Hope (1844), 3 Mont. D. & Dc G. 720 ,* Hall 
V. Hall (1850), 3 Mac. & G. 79 ; Tibbittfl v. Phillips (1853), 
10 Hare, 355 ; Whitmore v. Mason (1861), 2 Jonn. & H. 
204 ; Mackintosh v. Pogose, [18951 1 Ch. ^ 05 ; Re John- 
son, Johnson, Ex p. Matthews & Wilkinson, [1904] 1 K. B. 
134 ; Re Wombwell (1921), 37 T. L. U. 625. 

171. .] — ^Blakeney V. Dufaur (1851), 

15 Beav. 40 ; 51 E. R. 451. 

172. ^ .] — Under the provisions of a 

partnership deed between two medical men, pltf. 
paid to deft. £100 as a premium on the purchase 
of one third of deft.’s business. Deft, had offered 
pltf., before the purchase, an opportunity of 
seeing tlie nature of the business, but of that offer 
he had not availed himself, & he retained out of 
the purchase-money so much as amounted to his 
estimated share of the business for the first year. 
Upon a bill filed for a dissolution of the partnership, 
for repayment of the £100, for assessment of 
pltf.’s damages, for an indemnity, an injunction 
& a receiver : — Held : deft, to be receiver of the 
debts of the business, & an account to be taken 
of all the profits, but under the circumstances no 
costs on either side. — Airey v. Borham (1801), 
29 Beav. 620 ; 4 L. T. 391 ; 54 E. R. 768. 
Annotation : — Refd. Belfleld v. Bourne (1893), 09 L. T. 

786. 

173. ,] — Deft, not objecting, pltf. 

P., the senior partner, would be appointed receiver 
(Bacon, V.-C.). — Plews v. Baker (1873), L. R. 

16 Eq. 564 ; 43 L. J. Ch. 212. 

Anno^io ^ : — ColUd. Law v. (larrett (1878), 8 Ch. D_. 26. 


L. T. 552. 

— xSee, also, Partnership, Vol. 
XXXVI., p. 488, Nos. 1516-1529. 

174. Tenant for life.] — The tenant for life 

& two others having been by order in a cause 
appointed trustees of the will of 1787, & there 
being great & continuing decay of the house 
property, a receiver was, at the instance of the two 


other trustees, appointed over the whole of the 
house property, but not over the manors & farms. 
The tenant for life was himself appointed receiver, 
he giving security, & to act without salary. — 
Powys v. Blagrave (1853), 18 Jur. 462 ; subse- 
quent proceedings (1854), 4 De G. M. & G. 448, 
L. C. 

175, Executor appointed receiver of testa- 

tor’s business.] — ^Wells v. Wales (1855), 4 De 
G. M. & G. 816 ; 3 W. R. 217 ; 43 E. R. 727 ; 
sub now. IVells v. Wale, Westley v. Leslie, 24 
L. T. O. S. 286, L. C. 

Annotation: — Refd. Neave r. Douglas (1857), 26 L. J. Ch. 

756. 

176. Lien holder.] — U. S. A. v. Prioleau, 

No. 475, post. 

ill. Person skilled in management of 

collieries.] — ^Pltf. filed a bill to rescind a contract 
entered into by him to purchase a leasehold colliery, 
on the ground of misrepresentation. It was 
essential that the colliery should be worked to 
prevent flooding & avoid forfeiture of the lease. 
Pltf., who was in possession, moved for a receiver, 
& manager until the hearing. The ct. appointed 
a receiver & manager accordingly. 

Pltfs. will nominate a receiver & defts. will be 
heard in chambers, but it will be my duty to see 
that a man is appointed who is skilled in the 
management of collieries & who will do the best 
he can for both parties (Malins, V.-C!.). — Gibbs 
V. David (1875), L. R. 20 Eq. 373 ; 44 L. J. Ch. 
770 ; 33 L. T. 298 ; 23 W. R. 786. 

Liquidator.] — See Companies, Vol. X., 

pp. 794, 795, Nos. 5004-5012. 

C. Creditors or Their Nominees. 

178. Whether creditor himself appointed.] — 

Tlie practice of a mtgee. in possession charging fees 
as a receiver, although he receives the profits for 
the liquidation of his debt, would, according to the 
language of the cases referred to, have such a 
tendency to usury, that the general rule of cts. of 
equity should be not to allow such a change (Lord 
Wynford). — Sayers v. Wihtfield (1829), 1 
Knapp, 133 ; 12 E. R. 271. 

Annotations : — Refd. Henckell v. Daly (X828), 1 Moo. P. C. C. 

51 ; Leith v. Irvine (1833), 1 My. & K. 277 ; Faulkner 

V. Daniel (1843), 3 Haro, 199 ; Bertrand v. Davies (1862), 

31 Beav. 429. 

179. .] — ^Pltf., who had obtained judgment 

against defts., husband & wife, was upon his 
application ex p. appointed receiver [without 
security] of the income of the wife’s reversionary 
interest under a will. — Fuggle v. Bland (1883), 
11 Q. B. D. 711, D. C. 

Annotations: — Apld. Westhead v. Riley (1883), 25 Ch. D. 

413 ; Tyrrell v, Palnton, [1895] 1 Q. B. 202. 

180. .] — Cummins v. Perkins, [1899] 1 

Ch. 16 ; 68 L. J. Ch. 57 ; 79 L. T. 456 ; 47 W. R. 
214 ; 15 T. L. R. 76 ; 43 Sol. Jo. 1 12, C. A. 

181. Nominee of creditor.] — Wilkins v. Wil- 
liams (1798), 3 Ves. 588 ; 30 E. R. 1169, L. C. 
Annotation : — Refd. A.-G. v. Day (1817), 2 Madd. 246. 

182. .] — Pltfs. were equitable mtgees. of 

the shares of H. in the Woollen Cloth co., & the 
Dhobah co. were general creditors of H. Both cos. 
having notice of pltf.’s rights, the Dhobah co. 
commenced proceedings in the Lord Mayor’s Ct., 
& attached the dividends on the shares in the 


PART II. SECT. 4, SUB-SECT. 1.— 
. B. (d). 

q. Where otherwise unexceptionable.] 
— Although the appointment of a 
receiver should not be lightly dis- 
turbed, still where there was personal 
ill-feeling between the pejson appointed 
& some of those interested, & a person 


who had been proposed by other 
parties to the cause was, owing to 
his business habits, likely to be better 
qualified to discharge the duties of 
receiver, & was entirely unexception- 
able, the ct., vfiMjated the appointment 
made by the master, & ordered the 
other to be appointed. — B rant v. 
Willoughby (1870), 17 Gr. 627.— CAN. 


PART II. SECT. 4, SUB-SECT. 1.— C. 

178 1. Whether creditor himself ap- 
pointed .] — Gilroy v. Conn (1912), 
21 O. W. R. 626 ; 3 O. W. N. 732, 899 ; 
1 D. L. R. 580 ; 2 D. L. R. 131.— CAN. 

178 il. .] — ^M'Qarry V. White 

(1885), 16 L. R. Ir. 322.— IR. 
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hands of the Woollen Cloth co. The same solr. 
was employed for both cos., & two persons were 
directors in both cos. No defence was made, & 
the Dhobah co. obtained payment : — Held : pltf. 
was entitled to a receiver of the future dividends. 

If pltfs. will mention some person whom they 
think proper to appoint receiver, & give notice 
to the other side, if no objection is made, I will, 
in the decree, introduce that person’s name as 
receiver, instead of requiring proceedings to be 
taken ... in chambers (RomLLY, M.R.). — An- 
derson V, Kemshead (1852), 16 Beav. 329 ; 61 
B. R. 806. 

183. Whether court bound to nominate.] — 

Appointment of receiver is in the discretion of the 
master, who need not state his reasons. To support 
an exception there must be a substantial objection. 

The interest of the owner of the equity of redemp- 
tion seems fully equal to the other, & there is no 
danger of the mtgee. losing her money ; under 
these circumstances there is no reason to set aside 
the master’s report (Lord Thuulow, C.). — 
Thomas v, Dawkin (1792), 1 Ves. 452 ; 3 Bro. (\ C. 
508 ; 30 E. R. 433, L. C. 

Annotation : — Refd. A.'G. v. Day (1817), 2 Madcl. 246. 

184. .] — It is the duty of the ct. to 

appoint the person nominated by appct. as 
receiver & manager, if he is a fit & proper person ; 
& a standing rule of the county ct. “ to appoint 
the high bailiff receiver & manager in every case, 
whether nominated or not, unless very special 
reasons are shown for appointing another person,” 
is ultra vires & wrong. — Re Walton, Ex p. Walton 
(1882), 51 L. J. Ch. 539 ; 46 L. T. 433 ; 30 W. R. 
642. 

186. More than one action — Receiver appointed 
in each — Carriage of order to plaintiff first serving 
notice of motion.] — Where there were two suits 
for administration, & a motion for a receiver in 
each suit came on upon the same day, the receiver 
was appointed in both suits, & the ct. gave the 
carriage of the order to pltfs. by whom the first 
notice of motion for the receiver had been given. 
—Hart v, Tulk (1849), 6 Hare, 611 ; 67 E. R. 
1306. 

Annotaiion : — Mentd. Newton v, Chorlton (1853), 10 Hare, 

App. 1, XXXI. 

186. Nomination by trustees of debenture- 
holders — In preference to nomination by individual 
debenture-holder.] — Re Septimus Parsonage 
Co., Ltd., Arts r. Same, Law Guarantee & 
Trust Society, IjTd. v. Same (1901), 17 T. L. R. 
420. 


Sub-sect. 2. — Joint Receivers. 

See R. S. C., Ord. 60, r. 6. 

187. Party to action — With nominee of other 
party.] — Ramsden v. Fairthrop, No. 383, post 

188. Of partnership property.] — Coomber v. 
Atkins (1895), 39 Sol. Jo. 793. 

189. Appointment of single receiver detrimental 
to property.] — On July 24, 1893, a petition was 
presented for the compulsory winding up of a co. 
On July 26, 1893, a writ was issued in a debenture- 
holders’ action for the realisation of pltfs.’ security ; 
& on Aug. 2, 1893, an order was made appointing 
T., who was an accountant nominated by pltfs., 
to be receiver & manager of the property comprised 
in the debentures. On the same date an order 
was made to wind up the co. The debentures 
comprised {inter alia), the uncalled capital of the 
CO. of which there was a considerable amount. 
There was also capital which had been called up 
but not got in. The debenture-holders were fully 
secured. An application by the official receiver 


& provisional liquidator was made in the debenture- 
holders’ action, asking that the order of Aug. 2, 
1893, appointing the receiver & manager in that 
action might be discharged, appct. undertaking, 
if so required by the ct., to keep a separate account 
on behalf of the debenture-holders of the assets 
received by him as such provisional liquidator ; 
or in the alternative that appct. might be appointed 
receiver & manager or receiver in the action, in the 
place of or jointly with the debenture-holders’ 
receiver & manager. The judge decided that the 
order of Aug. 2, 1893, appointing the receiver must 
be discharged, & the official receiver be appointed 
in his place as receiver on the terms of his giving 
the undertaking above-mentioned as to keeping 
a separate account. Pltfs. appealed. Upon the 
hearing of the appeal further evidence was adduced 
showing that many of the securities included in the 
debentures could only be realised to advantage by a 
person in touch with the financial world : — Held : 
unless there were strong reasons to the contrary, 
it was extremely undesirable to have two or three 
persons concerned in the winding up of a co. ; 
but the present was a peculiar case, inasmuch as 
the further evidence showed that a great many 
of the assets mortgaged to the debenture-holders 
were of such a nature that it was difficult to suppose 
they could be realised satisfactorily by an official 
of the ct., or by anyone who was not in touch with 
the financial worhl ; therefore the proper course 
was to appoint T. receiver of the particular 
securities referred to in the further evidence, 
leaving the official receiver to receive the remainder 
of the assets & the uncalled capital. — British 
Linen Co. v. South American & Mexican Co., 
[1894) 1 Ch. 108 ; 10 T. L. R. 48 ; 37 Sol. Jo. 840 ; 
suh nom» Industrial & General Trust, Ltd. v. 
South American & Mexican Co., 63 L. J. Ch, 169 ; 
69 L. T. 693 ; 42 W. R. 181 ; 1 Mans. 92 ; 7 R 
64, C. A. 

190. .] — In an action against (a) a Dutch 

corpn., trustees of a debentme deed, (6) the 
receivers, appointed under this deed resident in 
England, & (c) an English co. having property & 
assets in Brazil to enforce an alleged prior equitable 
charge made in England, upon propei*ty & assets 
in Brazil, & now vested in first deft., on the applica- 
tion of pltfs. a receiver of the assets in the debenture 
deed was also appointed. 

“ It would be probably so inconvenient & 
detrimental to the property to appoint a separate 
receiver that I think it would be right to appoint 
defts. S. & C. to act as receivers for pltfs. in this 
action, if they are willing to do so ” (Byrne, J.). — 
Duder V, Amsterdamsch Trustees Kantoor, 
[1902] 2 Ch. 132 ; 71 L. J. Ch. 618 ; 87 L. T. 22 ; 
60 W. R. 551. 

Annotation Mentd. Bank of Africa v. Cohen, [1909] 2 

Ch. 129. 


Sub-sect. 3. — Receivers op Foreign Property. 

191. Appointment of resident In foreign 
country.] — Drewry v. Darwin (1765), 1 Seton’s 
.Judgments & Orders, 7th ed. 777. 

Annotation : — FoUd. Hinton v. Galll (1854), 2 Eq. Rep. 

479. 

j[ 92 . Receiver appointed In England to 

receive remittances.] — !^nson v. Walker (1816), 
1 Seton’s Judgments & Orders, 7th ed. 777. 

193. Sureties must be resident In England.] 

— CocKBURN V. Raphael, No. 532, post. 

194. Existing agent of foreign property.]-- 

Where appets. were willing that the present agent 
of the Irish estates, who had never experienced 
any difficulty in collecting the rents, should be 

o 2 
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8ecL 4. — Choice of person to he appointed: Sub- 
sects, 3 d: if A,y B, d: C, Sect, 5 : Sub-sects. 1 

appointed receiver, the ct. considering that the 
difficulties attending the appointment of a receiver 
of Irish estates by the English ct. were considerably 
modified by that circumstance, appointed him 
receiver. — Bolton v. Curre (1894), 70 L. T. 759 ; 
38 Sol. Jo. 579. 

195. Appointment of receiver in England — 
Authority to employ agent abroad.] — Appoint- 
ment of a receiver of an estate in India. The 
receiver to be in England, acting by an agent. 
Inquiry directed, what should be the term, beyond 

which he should not be permitted to let. v, 

Lindsey (1808), 15 Ves. 91 ; 33 E. It. 689. 
Annotation: — Refd. Houldltch v. Donegal (1834), 8 Bli. 

N. S. 301. 

196. .] — A receiver will be appointed 

to collect personal estate in a foreign country & 
not only to get in rents, but also to sell the real 
estates in such foreign country & receive the 
produce thereof when sold. 

If found expedient the receiver should be 
authorised to appoint an agent in Italy (RoMn.LY, 
M.R.). — Hinton v, Galli (1854), 2 Eq. Rep. 479 ; 
24 L. J. Ch. 121. 

197* -.] — Underwood v. Frost 

(1857), 1 J^eton’s Judgments & Orders, 7th ed. 
776. 

198. Joint receivers.]— Duderv.Am.'^ rERDAMScii 
Trustees Kantoor, No. 190, ante. 


Sub-sect. 4. — Nomination. 

A. In Court. 

See R. S. C., Ord. 50, r. 6. 

199. When parties consent.] — Wilson v. 
Greenwood (1818), 1 Swan. 471 ; 1 Wils. Oh. 223 ; 

36 E. R. 469, L. C. 

Annotations: — Expld. Hall r. Hall (1850), 3 Mac. & G. 
79. Consd. Colliiifl V. Barker, [1893) 1 Ch. 578. Refd. 
Francis v. Spittle (1840), 9 L, J. Ch. 230; Tibblts v. 
Phillips (1853), 10 Hare, 353. Mentd. lie Fernandes, 
Ex p. Hope (1844), 3 Mont. D. & De G. 720 ; Knight v. 
Browne (1861), 30 L. J. Ch. 649 ; Whitmore v. Mason 
(1861), 2 .Tohn. & H. 204 ; Mackintosh v. Pogose, [1895 J 
1 Ch. 505 ; He Johnson Johnson, Ex p. Matthews & 
Wilkinson, [1904] 1 K. B; 134 ; He Womhwcll (1921), 
37 T. L. li. 625. 

200. .] — ANDER.SON V. Kemshead, No. 

182, an/r. 

201. .] — Plews V. Baker (1873), L. R. 10 

Eq. 564 ; 43 L. J. Ch. 212. 

Annotations: — Consd. Law v. Garrett (1878), 8 Ch. D. 26. 
Refd. Compagnie du Senegal v. Woods (1883), 53 L. J. 
Ch. 166. Mentd. Minifie v. Railway Passengers Assce. 
(1881), 44 L. T. .552 ; Joplin v. Postlethwalte (1889), 61 
L. T. 629. 

202. .]— R. S. C., 1883, Ord. 55, r. 10. 

applies to an administration action commenced 
before, but tried after, those rules came into 
operation. An order was therefore made referring 
such an action to chambers to determine whether 
it was necessary that a general administration of 
the estate should be directed. 

The parties consenting, I will appoint the gentle- 
man who is proposed as receiver now (North, J.). — 
Re Llewellyn, Lane v. Lane (1883), 25 Ch. D. 
60 ; 53 L. J. Ch. 602 ; 49 L. T. 399 ; 32 W. R. 
287. 

203. .] — Makins V. Ibotson (Percy) & 

Sons, No. 276, post, 

204. .] — Hodgkins Sinclair (1893), 

37 Sol. Jo. 777. 

205. .] — If the parties can agree as to a 

proper person to be appointed receiver, his name 


may be inserted in the order. If not, there must 
be the usual reference to chambers (Byrne, J.). — 
Naish V. Ody (1897), 41 Sol. Jo. 726. 

206. .] — Budgett V. Improved Patent 

Forced Draught Furnace Syndicate, Ltd., 
[1901] W. N. 23. 

207. Nominee alone Interested In property .] — 

An application by a married woman for a receiver 
of estates settled to her separate use, granted 
without a reference to the master to approve of a 
fit person, notwithstanding a strong affidavit of 
the unfitness of the person nominated to be the 
receiver. 

Here the only person interested is Mrs. B. . . . 
& therefore, notwithstanding the affidavit for deft., 

I am of opinion that Mrs. B. may appoint whomso- 
ever she pleases to be a receiver of her own pro- 
perty (Shadwell, V.-C.). — Bagot v. Bagot 
(1838), 2 Jur. 1063. 

208. In urgent case — Interference with sailing 
of ship.] — Brenan V. Preston, No. 22, a7ite. 

209. Threatened sale of property.] — 

Testator devised all his real & personal estate to 
his daughter & her husband for life, “ with re- 
version at their deaths to his granddaughter S.,” 
& he appointed the husband cf his daughter sole 
exor. On bill filed by S. against the exor. alleging 
irreparable waste & injury to testator’s estate, 
some parts of testator’s personal estate having 
been taken in execution by the sheriff under a 
judgment recovered against the exor. for his own 
private debt, & a threatened immediate sale 
thereunder, -8. was appointed receiver insianter 
on waiving all salary, & giving the usual security. — 
Rawson V. Rawson (1864), 11 L. T. 595. 

210. Review of appointment — Withdrawal.] — 
The appointment of deft, who is an exor. & 
trustee to be a consignee, with tlie usual profits, 
is a matter for the discretion of the ct. ; but 
when such a discretion has been exercised, & an 
appointment made under it has been acted upon, 
the ct. will not afterwards withdraw its sanction 
from the appointment so made. — Mobison v. 
Morison (1838), 4 My. & Cr. 215 ; 3 Jur. 528 ; 
41 E. R. 85, L. C. 

211. By Court of Appeal.] — The ct. will 

not allow an appeal from an order of a Vice- 
Chancellor as to the choice of a receiver. — Ley v, 
I.EY (1856), 25 L. J. Oh. 600; 27 L. T. O. 8. 
267, L. J.T. 

212. Objection on question of prin- 

ciple.] — Cookes v. Cookes (1865), 2 He G. J. & 
Sm. 526 ; 46 E. R. 479, L. JJ. 

213. .] — The Ct. of Appeal 

discharged an order of the ct, below by which, 
where a co. was being wound up, subject to the 
supervision of the ct., a liquidator had been 
appointed, a receiver of the co.’s property was 
appointed in a suit by an equitable mtgee., & an 
injunction awarded to restrain the liquidator 
from receiving the profits of the co.’s undertaking 
or interfering with its property, & appointed the 
liquidator to be receiver in his stead, & this was 
done as a matter of principle, <te not merely on 
the ground that expense would be saved. — Perry 
V. Oriental Hotels Co. (1870), 5 Ch. App. 420 ; 
23 L. T. 625 ; 18 W. R. 779, L. J. 

Annotations : — Distd. Boyle v. Bettws Llantwlt Colliery Co, 

G876), 2 Ch. D. 726. Apld. Tottenham v. Swansea Zinc 

Ore Co. (1884), 53 L. J. Ch. 776. Expld. British Linen 

Co. 1 ?. South American & Mexican Co., 11894] 1 Ch. 108. 

Refd. lie Pound & Hutchins (1889), 42 Oh. D. 402 ; He 

Joshua Stubbs, Barney v. Joshua Stubbs, [1891] 1 Ch. 

475. 

Appointment of liquidator in place of re- 
ceiver.] — See Companies, Vol. X., pp. 794, 795, 
Nos. 5006-5008. 
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Part II. — ^Appointment by Court. 

B, Reference to Master* 229. — ^The ct. will not control the 


Sec R. S. 0., Ord. 50, r. 6. 

214. Reference with special direction — Pre- 
ference to nominee of one party.] — D illox v. 
Mount-Casiiell (Lady) (1727), as reported in 
4 Rro. Pari. Cas. 306 ; 2 E. R. 207. 

Annotation : — Mentd. Re Salisbury’s Estate (1876), 24 

W. II. 380. 

215. .] — OocKBURN V* Raphael 

(1825), 2 Him. & 8t. 453 ; 4 L. J. O. 8. Oh. 60 ; 
57 E. R. 419. 

216. ,] — In order to give effect to 

the claim of the tenant for life the ct., in contra- 
vention of a previous letting by the trustees of 
the will to a person who had notice of the trusts, 
granted a receiver of the property, with a direction 
to let it to the tenant for life upon the terms of 
giving such security. 

If the master shall approve of any person or 
persons to be proposed by pltf., let such person 
or persons be appointed by the master in preference 
( Knight-Bruce, V.-C.). — Baylies r. Baylies 
( 1844), 1 Coll. 537 ; 63 E, R. 533. 

217. No preference.] — N orton i\ Lover, 

L1877] W. N. 200. 

218. Discretion of master — Master need not 
state reasons.] — T homas v. Lawkin, No. 183, ante. 

219. Application lor reference refused — Appoint- 
ment by court.] — B rown v* Oaksiiott (1853), 20 
L. T. O. 8. 268. 

220. Parties unable to consent.] — A nderson v* 
Kemshead, No. 182, ante. 

221. .] — Naish V. Ody, No. 205, a}ite. 

222. Whether master’s judgment treated as con- 
clusive.] — G arland y. Garland, No. 135, ante. 

223. .] — Petition to change a receiver. 

The master’s judgment not absolutely conclusive, 
but the ct. interferes with reluctance. The 
recommendation of testator, <fe the respect due 
to a considerable family, are to be attended to in 
the appointment. The circumstances of the 
person i)roposed, in this instance a relation of the 
family, a residence, distant from the estate, being 
in Parliament, & a practising barrister in town, 
though no absolute disqualification, are to be 
considerably regarded. — W ynne v. Newborough 
(Lord) (1808), 15 Yes. 283 ; 33 E. R. 761, L. 0. 

224. Interference with appointment — Court 
interferes reluctantly.] — W ynne v. Newborough 
(Lord), No. 223, a)itc. 

225. -- — Proof of impropriety of appointment.] 

— Exception to a master’s report of a proper per- 
son to be receiver overruled ; as the report ought 
to stand till the party approved is impeached as an 
improper person. — C reuz^:v. London (Bp.) (1787), 
2 Bro. C. C. 253 ; 2 Dick. 687 ; 29 E. R. 140, L. O. 
Armotations :—Coiiad. A.-O. v. Day (1817), 2 Macld. 216. 

Mentd. Baiuford v. Bamford (1813), 13 L. .T. Ch. 25. 

226. .] — Thomas v. Dawkin, No. 

183, ante. 

227. Comparison of merits of com- 

petitors.] — A.-G. V. Day, No. 145, ante. 

228. Special grounds.] — The ct. will not 

interfere with the master’s appointment of a con- 
signee unless upon special grounds & a strong 
case, — B owersbank v. Colasseau (1796), 3 Yes. 
164 ; 30 E. R. 949. 

Annotations: — Apprvd. Tharpo v. Tharpe (1806), 12 Vee. 

317. Consd. A.-G. V. Day (1817), 2 Madd. 246. 


master’s appointment of a receiver without a 
special case. The trustee cannot be receiver. — 
Anon. (1797), 3 Yes. 515 ; 30 E. R. 1134, L. C. 
Annotation Refd. A.-G. v. Day (1817), 2 Madd. 246. 

230. .] — To maintain an exception to 

the master’s appointment of a receiver a strong 
case of disqualification is necessary. — Tharpe v. 
Tharpe (1806), 12 Yes. 317 ; 33 E. R. 121, L. C. 
Annotation : — Refd. A.-G. v. Day (1817), 2 Madd. 246. 

231. On trivial grounds.] — Blakeway v. 

Blakeway, No. 151, ante. 

232. On matter of principle.] — Blakeway 

V. Blakeway, No. 151, ayxte. 

C. Review of Ap 2 yointment. 

See Nos. 19, 210-213, 224-231, ante. 


Sect. 5.— SECURITY. 

Sub-sect. 1. — In General. 

See li. S. C , Ord. 50, it. 16-18. 

233. Necessity for.] — IJ. 8. A. v . Prioleau, No. 
475, post. 

234. .] — A receiver may be appointed over 

the whole of a property at the instance of a mtgee. 
of an undivided share. 

1 will grant a receiver on pltf.’s undertaking to 
be answerable for the receipts of the receiver, he 
giving besides the usual security (Fry, J.). — 8uM- 
sioN V. Crutwell (1883), 31 W. R. 399. 

235. ,J — Oppert V . London Joint Stock 

Assocn. (1892), 36 Sol. Jo. 789. 

Annotation : — Refd. Re Hampshire Land Co. (1894), 1 Mans. 
428. 

On discharge of surety .] — See Nos. 1074, 

1075, post. 

Receiver of lunatic’s estate.]— /S'ee 

Lunatics, Yol. XXXIII., p. 175, No. 639. 

When dispensed with.]— S'ee Sub-sect. 7, post. 
Effect on right to possession .] — See Nos. 799- 
804, post. 

Property of companies.1 — See (Companies, Yol. 
X., pp. 795, 796, Nos. 5018-5023. 

Partnership property.] — Sec Partnership, Yol. 
XXXYI., p. 488, Nos. 1526-1529. 


Sub-sect. 2. — Amount. 

236. When increased — Liquidator appointed 
receiver.] — (1) The liquidators will give security, 
if that is asked for, in addition, of course, to their 
security as liquidators & they will give that 
s(‘curity within three weeks (Chitty, J.). 

(2) It is not the practice of the ct. to allow 
receivers, who are officers of this ct. & appointed 
for the purpose of securing the fimds to receive 
whatever they are entitled to get in under the 
order without giving security, unless the parties 
are sui juris & consent (Chitty, J.). — Bartlett 
V. Northumberland Avenue Hotel Co., Ltd. 
(1885), 53 L. T. 611 ; on appeal, 53 L. T. 612, 
C. A. 

Armotations : — Generally. Refd. Re Jotihua Stubbs, Barney 

V. Joshua Stubbs, [1891 J 1 Ch. 187 ; British Linen Co. v. 

South Aiuerioan & Mexican Co., [1894J 1 Ch. 108. 


PART II. SECT. 4, SUB-SECT. 4.™ B. 

r. On refusal of legatees to bring 
legacies into account — Where estate 
ijuyufficient for payment of debts.] — 
^NNET V. Going (1828), 1 Mol. 529.— 
In* 

PART II. SECT. 5, SUB-SECT. 1. 

t. Security of receiver only — 


Whether sufficient.] — The ct. will not 
in any case appoint a receiver upon his 
own security only. — B ailik v. Bailie 
(1839), 1 I. Eq. R. 413.— IR. 


PART II. SECT. 6, SUB-SECT. 2. 

a. When increased — Appointment 
extended over additional lavds ^ — Where 


a receiver is extended over additional 
lands, ho must perfect additional 
security, or be removed from reoelver- 
ship altogether. — W ise v. Ashe (1839), 
1 I. Eq. R. 210.— IR. 

b, .) — Kelly r. Rutledge 

(1845), 8 I. Eq. R. 228.— IR. 
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Sect, 5, — Security: Sub-sects^ 2, 3, 4, 6, 6 <fc 7, -4.., 

a,D. 

237. When reduced — Payment into court.] — 

Poole v. Wood (1832), cited in 1 Seton’s Judg- 
ments & Orders, 7th ed., at p. 741, 

238. .] — Order made that mtge. 

securities be deposited with the master in order 
that the amount of security to be given by the 
receiver to be applied by the ct. might be 
diminished. — Bather v, Kearsley (1844), as 
reported in 13 L. J. Ch. 321. 

Annotation: — Mentd. M'Leod v, Lyttleton (1852), 1 Drew, 
86 . 

239. Receiver having lien over property 

In his hands.] — U. S. A. r. Prioleau, No. 475, 
post* 


Sub-sect. 3. — Time for Giving. 

240. Within time specified in order.] — In 
future, wherever a receiver, or receiver & manager, 
is appointed by any judge of the Ch. Div., & 
ordered to give security within a specified time, 
the appointment is to be drawn in such a form 
that the receivership, or receivership & manager- 
ship, is to. lapse, unless the security is given within 
that times or unless in the meantime an extension 
of time is obtained from the judge in Chambers. 

The practice adopted by Neville, J., in Rowley 
V. Deshorhughy No. 242, posi^ to be applied in all 
the Cts. of the Ch. Div . — Re Sms Sl V'oods, Ltd., 
Woods v. The Co. (1916), 60 Sol. Jo. 539. 

241. Three weeks.] — ^Bartlett v. North- 

umberland Avenue Hotel Co., Ltd., No. 236, 
arde. 

242. .] — The order appointing a re- 

ceiver & manager, or receiver or manager, with 
liberty to act at once, should be drawn up in the 
Ch. Div. in such a form that, if security is not 
givin within twenty-one days thereafter, the 
appointment will automatically lapse, — Rowley 
V, Desborough (1916), 60 Sol. Jo. 429. 

243. .] — Re Sandow, Ltd., Skip- 

wiTH V* Same, [1916] W. N. 262. 

244. Extension of time — By whom granted — 
Judge in chambers.] — Re Sms & Woods, Ltd., 
Woods v. The Co., No. 240, ante* 

245. Failure to give within time — Lapse of 
appointment.] — Re Sms Woods, Ltd., Woods 
V. The Co., No. 240, ante. 

246. .] — Rowley v. Desborough, 

No. 242, ante. 

Position of receiver pending perfecting of 
security.] — See Sub-sect. 6, post. 


Sub -sect. 4. — Form. 

See R. S. C., Ord. 50, rr. 16, 16 a. 

247. Bond with sureties.] — The course of the ct. 
requires a security by the receiver, & two sureties, 
in a recognisance, &; taking the assignment of a 
mtge. belonging to a receiver very improper, & 
ought not to have been done. — Mead v. Orrery 
(Lord) (1745), 3 Atk. 235 ; 26 E. R. 937, L. C. 
Annotations: — Befd. Ludgrater v. Channell (1847), 15 Sim. 

479. Mentd. Taner v. Ivie (1752), Belt’s Sup. 386 ; 
Bonney v. Rldgrard (1784), 1 Cox Eq. Cas. 145 ; Whale 
V. Booth (17847, 4 Doug. K. B. 36 ; Andrew v. Wrlgley 
(1792). 4 Bro. 0. C. 125 ; Farr v. Newman (1792), 4 Term 
liep. 621 : ShirreH v. Wilks (1800), 1 East, 48 ; HiU v. 
Simpson (1802)^7 Ves. 152 ; M'Leod v. Drummond (1810), 
17 ves. 152 ; Keane v. Robarts (1819), 4 Madd. 332 ; 
Wilson f). Moore (1834), 1 My. & K. 837 ; Bellamy v. 
Sabine (1857), 1 De G. & J. 566 ; Graham v. Drummond, 
[1896] 1 Ch. 968. 

248. J — Re British Power Traction & 

Lighting Oo., Ltd., Halifax Joint Stock 


Banking Co., Ltd. v. British Power Traction 
4fe Lighting Co., Ltd., [1910] 2 Oh. 470 ; 79 
L. J. Oh. 666 ; 103 L. T. 451 ; 54 Sol. Jo. 749. 

249. Assignment of mortgage.] — ^Mead v. Or- 
rery (Lord), No. 247, ante. 

250. Bond of foreign company.] — Re Venezuela 
Goldfields (undated), cited in [1904] 2 K. B. at 
p. 853 ; 74 L. J. K. B. at p. 24 ; 91 L. T. at 
p. 730, C. A. 

Annotation : — Mentd. Aldrich v. British Gnlflan (Chilled Iron 
& Steel Co., 11904] 2 K. B. 850. 

Bond of guarantee company.] — See Nos. 285- 
288, post. 


Sub-sect. 5. — Where Given. 

See R. S. C., Ord. 50, i. 17. 

251. General rule — In chambers.] — Under 
R. S. C., Ord. 60, r. 17, which provides that, when 
any judgment or order is pronounced or made in 
ct. appointing a person therein named to be 
receiver, the ct. or, a judge may adjourn to chambers 
the cause or matter then pending, in order that the 
person named as receiver may give security as in 
the last preceding rule mentioned, & may there- 
upon direct such judgment or order to be drawn 
up, the appointment of a provisional liquidator 
of a co. can be adjourned into chambers . — Re 
Hoyland Silkstone Colliery Co., Ltd. (1883), 
53 L. J. Ch. 352 ; 49 L. T. 567. 

252. In London — Action commenced in district 
registry.]— Rc Capper, Robertson v. Capper, No. 
29, ante. 


Sub -SECT. 6. — Position of Receiver Pending 
Perfecting of Security. 

253. When appointment conditional.] — Ed- 
wards V. Edwards, No. 799, post. 

254. Liability in respect of money received 

& expended as receiver.] — (1) A receiver is liable 
to account as such for all moneys coming to his 
hands in that capacity at any time, whether before 
or after the date of the perfecting of his security. 

(2) A surety who has undertaken to account for 
what the receiver ‘ ‘ should receive <fc become liable 
to pay as such receiver ’ ’ is liable to account for 
all such moneys as above mentioned. 

(3) The principle that the appointment of a 
receiver is merely conditional until his security is 
perfected, applies only to cases where the question 
is as to his title as against third parties. It has no 
application where the question is as to his own 
liability, or that of his sureties, in respect of moneys 
received & expended by him as receiver. — Smart 
V. Flood & Co. (1883), 49 L. T. 467. 

Effect on right to possession.] — See Part III., 
Sect. 3, post. 

Failure to give security within specified time — 
Lapse of appointment.] — See Nos. 246, 246, ante. 


Sub-sect. 7. — When Security Dispensed with. 

A. In General. 

255. Receiver nominated by parties.] — Persons 
named by the parties appointed receivers upon 
their own recognisance only. — R idout v. Ply- 
mouth (Earl) U737), 1 Dick. 68 ; 21 E. R. 193. 
Ai}notation : — Folld. Manners v. Furze (1847), 12 Jur. 129. 

256. .] — Carlisle (Countess) v. Carlisle 

(Earl) (1761), 1 Dick. 68 ; 21 E. R. 193. 

267. .] — On the application of all the 

parties to a cause, the ct. made an order appoint- 
ing at once a party named by them to be receiver 
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of the partnership estate & effects, the absolute 
property of the parties to the cause, without requir- 
ing him to give any other than his own personal 
security, notwithstanding a previous order made 
in the cause directing a reference to the master 
in the usual form to appoint a receiver of the 
partnership estate & effects. — Manners v. Furze 
(1847), 11 Beav. 30 ; 17 L. J. Ch. 70 ; 10 L. T. 
O. S. 362 ; 12 Juv, 129 ; 50 E. li. 727. 

Annotation: — Refd. Tylee v, Tylee (1853), 17 Beav. 583. 

268. Nomination by testator.] — Testator 

directed “ that A. be appointed receiver of his 
real & personal estate,” <te died seised of no real 
estate, except an estate in the West Indies, having 
by his will directed a sum of money to be invested 
in the purchase of lands in England. A. appointed 
manager of the West India estate, upon entering 
into a personal recognisance to account for the 
produce. — Hibbert v, Hibbert (1808), 8 Mer. 081 ; 
36 E. R. 201. 

Annotations: — Gonsd. Houldltch v. Donopral (18.34), 8 Bli. 
N. S. 301. Refd. Shaw v, Lawlosw (1838), 5 Cl. & Fin. 
120. 

B, By Covsoii of Particfi. 

259. Security waived.] — (^aruslk ((Countess) 
V, Berkley (Lord) (1759), Amb. 599 ; 27 E. R. 
390. 

Annotation : — Folld. Wilson v. Wilson (1817), 9 L. T. 0. S. 
291. 

260. ,J — ^ Wilson v. Wilson (1817), 9 

L.T. 0.8.291 ; llJur. 793. 

Annotations : — Mentd. Haggar v, Ncatby (1854), Kay, 379 ; 
Middlebrook v, Bromley (1863), 2 Now Bep. 221. 

261. -.] — Eraser s;. Burgess, No. 1132, post. 

262. Parties must be competent to consent.] — 
A receiver will not be appointed without sureties, 
though not objected to if persons not competent 
to consent are interested. — Tylee v. Tylee (1853), 
17 Beav. 583 ; 51 E. R. 1161. 

263. ,] — Bartlett v, Northumberland 

Avp:nue Hotel Co., Ltd., No. 236, ante, 

C, Receiver Without Salary, 

264. Who appointed without salary — Testa- 
mentary guardian.] — Gardner v, Blane (1842), 

1 Hare, 381 ; 60 E. R. 1080. 

265. .]— Wells v. Walks (1855), 

4 Be G. M. & G. 810 ; 3 W. R. 217 ; 43 E. R. 727 ; 
sub nom. Wells v. Wale, Westley v, Leslie, 
24 L. T. O. 8. 280, L. C. 

Annotation : — Refd. Neave v. Douglas (1857), 26 L. J. Ch. 
756. 

266. Mortgagee.] — After resolutions for 

the voluntary winding up of a colliery co. had 
been duly passed & registered & a liquidator had 
been appointed, an action was commenced against 
the CO. by their mtgees. to enforce their mtge. 
security. The mtgees. then applied for the 
appointment of a receiver & manager & the ct., 
on evidence showing that the liquidator had no 
funds to carry on the colliery, & that unless it 
were carried on the property would be ruined, 
appointed the mtgees. receivers & managers with- 
out security & without salary. — Boyle v, Bettws 
Llantwit Colliery Co. (1876), 2 Ch. D. 726 ; 
45 L. J. Ch. 748 ; 34 L. T. 844. 

Annotation : — Refd. Re Pound & Hutchins (1889), 42 Ch. D. 
402. 

267. .] — Re Prytherch, Prytherch 

V. WiLT^AMS, No. 96, ante, 

268. Judgment creditor.] — Macnicoll v. 

Parnell, No. 520, post, 

part II. SECT. 6, SUB-SECT. 7,— B. 

0 . Qentrdl rvteJ \ — A receiver will 


269. Receiver of partnership business.] — 

Taylor v, Neate (1888), as reported in 39 Ch. L). 
538 ; 4 T. L. R. 748. 

Annotations : — Mentd. Burt, Boulton & Harvvard r. Bull, 
[1895] 1 Q. B. 276 ; Re David & Matthews, [1899] 1 Ch. 
378. 

D, Equitable Execution, 

270. Undertaking by judgment creditor & 
receiver — Not to act without leave of court.]— 

In an action for equitable execution, upon a judg- 
ment obtained by pltf., in the Q. B. Biv., an order 
was obtained for the appointment of a receiver, 
the indorsement on the brief being, “ Usual 
order for appointment of F. 8. as receiver imtil 
trial or further order, on pllf.’s undertaking to 
be answerable for his receipts, without prejudice 
to prior incumbrancers.” The registrar refused 
to draw up the order without the receiver giving 
security. A draft order was then prepared in 
which the receiver was to pay the costs of the 
action & of the receiversliip out of the sums re- 
ceived by him. The form of the draft order was 
said to be used in the Q. B. Biv., & has been sanc- 
tioned by Chitty, J., in the Ch. Biv. The order 
was originally obtained for the purpose of getting 
a charge on the property, with no intention of 
the receiver entering into possession or receiving 
anything, therefore ho would have nothing out 
of which to pay the costs. On motion ex p, for 
directions, the ct. made an order directing such 
receiver to be appointed without security, pltf. 
& the receiver undertaking not to act without the 
leave of the ct. The costs to be costs in the 
action. — H ewett v, Murray (1885), 54 L. J. Ch. 
572 ; 52 L. T. 380. 

271. Judgment creditor appointed receiver.] — 

Fugolk V, Bland, No. 179, ante. 

272. .] — ^Macnicoll v, Parnell, No. 520, 

post, 

E. Matters of Urgency, 

273. Undertaking by plaintiff until security 
given — To answer for receipts of receiver.] — 

Truman & Co. v, Redgrave (1881), 18 Ch. B. 
547 ; 50 L. J. Ch. 880 ; 45 L. T. 605 ; 30 W. R. 
421. 

Annotations : — Refd. Makiiis i\ Ibotyon (1890), 63 L. T. 515 ; 
Grafton v. Taylor, Manvers v. Taylor (1891), 7 T. L. R. 
588 ; Whitley r. CJhallis, [1892] 1 Ch. 64 ; l*oolo v. Downes 
(1897), 76 L. T. 110. 

274 . .] — SuMSioN V. Crutwell, No. 

234, ante. 

275. .] — Evans v. Lloyd, [1889] 

W. N. 171. 

Annotation Refd. ]M inter v. Kent, Sussex & General Land 
Soc. (1895), 72 L. T. 186. 

276. .] — ^By Ihe arts, of assocn. of a 

limited co. the: management of the business & the 
control of the co. were vested in the directors. 
Under a power in the memorandim of assocn. 
the CO. issued debentures purporting to charge 
all the co.’s property both present & futme, 
including its uncalled capital. Upon a motion 
by pltf., who was the only debenture -holder, in 
an action by him against the co. to enforce his 
securities, the judge appointed the managing 
director of the co. receiver of its property & also 
manager of its business pending realisation, with 
a view to enabling the co.’s business to be sold 
as a going concern ; pltf. undertaking to provide 
a sum for wages & current expenses, also to be 
answerable for the receipts of the receiver & 
manager pending his giving security, & to procure 

^ .]— ABBOIT V. CllAWFUlUJ, 

Smith Reff. Cas. 17.~1R. 


not bo appointed without recognisance, 
even on consent.— Conolly v, Codd 
(1834), Hayes & Jo. 624.— IR. 
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Receivers. 


Sect. 6. — Security: Suh-sccL 7, E,; suh-sccL 8, A., 
B, <£: C. Sect. 6 : Suh-sects. 1 d? 2, (a), \ 

the realisation of the property as soon as jjossible. 
— Makins V. Ibotson (Percy) & Sons, [1891] 
1 Ch. 133 ; 60 L. J. Gh. 104 ; 03 L. T, 515 ; 39 
W. R. 73 ; 2 Meg. 371. 

Annotation : — Refd. Edwards r. Standard Rolling Stock 
Syndicate, [1893] 1 Ch. 574. 

277. .] — Debenture - Holders’ 

Actions (1900), 16 T. L. R. 256. 

Annotatio7i : — Consd. Woods r. Winskill, [1913] 2 Ch. 303. 

278. Extent of undertaking — Deben- 

ture-holders’ action.] — Debenture - Holders’ 
Actions (1900), 16 T. L. R. 256.' 

Annotation Ck)nsd, Woods r. WiiiskiU, [1913] 2 Ch. 303. 

279. Undertaking as to damages — Ap- 

pointment made ex parte.] — Rawson v. Rawson, 
No. 209, ante. 

280. .] — In an action to enforce 

specific performance of a parol agreement to 
execute a bill of sale of personal chattels, upon 
an cx p. motion before appearance of deft, there 
being e\udence of immediate danger of the chattels 
in question being disposed of, an order was made 
appointing pltf., without security, interim receiver 
for fourt-een days, or until a receiver should be 
appointed under a reference to chambers for that 
purpose which the Vice-Chancellor had directed. 
Pltf. und,ertook to deal with the property only 
under the direction of the ct., & to abide by any 
order which the ct. might make as to damages or 
otherwise. — Taylor v. Eckersley (1876), 2 
Ch. D. 302 ; 45 L. J. Ch. 527 ; 34 L. T. 637 ; 
24 W. R. 450 ; 2 Char. Pr. Cas. 84, C. A. 
Annotations Eefd. Minter v, Kent, Sussex & General 

Land Soc. (1895), 72 L. T, 186 ; Shears v, Jones, [1922] 2 
Ch. 802. 

281. .] — Evans v Lloyd, 

[1889] W. N. 171. 

Annotation : — Reid. Minter v. Kent, Sussex & General Land 
Soc. (1895), 72 L. T. 186. 

282. Undertaking where no security to be given 
— To abide by orders of court — PiaintifI appointed 
receiver.] — Hyde v. Warden, No. 26, ante, 

283. .] — Taylor v. Eckersley, 

No. 280, ante. 


287. .] — By a judgment for dissolution of 

a partnership between two agricultural implement 
makers, deft., one of the partners, was appointed 
receiver & manager, & imdertook to act without 
salary. He carried on the business very success- 
fully for more than eighteen months, & then 
purchased it with the sanction of the ct. He was 
a skilled mechanic, &, during liis receivership 
worked in the business as a common workman. 
In his ‘accounts he claimed to be allowed two 
premiums of £25 each paid to a guarantee society 
wliich had become surety for his duly accounting, 
& the sum of £2 per week for the manual work 
done by him as a workman. The master allowed 
both items. The judge held that a receiver & 
manager appointed without salary or remunera- 
tion was entitled to be allowed in liis accounts 
premiums paid by him to a guarantee society as 
his surety, & that the two premiums ought there- 
fore to be allowed, but that the £2 per week ought 
not, for that the receiver, being in a fiduciary 
position, could not employ himself. The decision 
on the first point was not appealed from : — Held : 
the £2 per week ought also to be allowed, for that, 
although the receiver had acted irregularly ^ 
run great risk in not asking for wages at the time 
of liis appointment, he was entitled to be paid for 
services which had proved beneficial to the estate, 
ife which it was no part of his duty as receiver & 
manager to perfoim. — Harris v. Sleep, 11897] 
2 Ch. 80 ; 66 L. J. Ch. 596 ; 76 L. T. 670 ; 45 
W. R. 680, C. A. 

288. .] — He Spiritine, Ltd., Owen v. 

Spirittne, Ltd. (1902), 18 T. L. R. 679 ; 46 Sol. 
Jo. 614, C. A. 

289. Foreign company.] — Be Venezuela Gold- 
fields (undated), cited in [1904] 2 K. B. at 
p. 853 ; 74 L. J. K, B. atp. 24 ; 91 L, T. at p. 730, 
C. A. 

Annotation : — Reid. Aldrich r. British Griffin Chiiled Iron 

& Stool Co., [1904] 2 K. B. 850. 

IS. Rights and JAabilitics. 

Sec Part X., 'post, 

0, IJischargc, 

Sec Part X., Sect. 5, 2 ^ost, 


Suji-SECT. 8 .— Sureties. 

A. WJio 'may he, 

284. Residents in England — Receiver of foreign 
property residing abroad.] — Cockburn v. Raphael, 
No. 532, post, 

285. Guarantee society.] — The security of a 
guarantee society may be taken in cases of re- 
ceivership. — CoiJioRE V. North (1872), 42 L. J. Ch. 
4 ; 21 W. R. 43 ; svh nom, Colemore v. North, 
COLEMORE V, IlADCLlFFE, 27 L. T. 405, L. C. & 
L. JJ. 

286. .] — The security of a guarantee 

society may be taken in the case of a receiver in a 
probate action. — Carpenter v. Queen’s Proctor 
(1882), 7 P. D. 235 ; sub 'nom. Carpenter xk 
Treasury Solicitor, 51 L. ,7. P. 91 ; 3i w. R. 
108 ; 8uh nom. In the Goods o/ S tokes, (!arpenter 
V. Treasury Solicitor, 46 L. T. 821 ; 46 J. P. 
663. 

PART II. SECT. 5, SUB-SECT. S.—A. 

285 i. Guarantee society,] — The ct. 
will pennlt a receiver to enter into 
security by means of a guarantee 
aASocn., 6l the master Is to fix the rate 
of peroentosre to be paid by the receiver 
to the assocn. — Hobuoube v. Hamilton 
(I860), 16 L. T. O. S. 372.— IR. 

•• SolicUor having conduct of cause.] 

Tfvnvn m 11ir*crcio\r 1.. 


Sect. 6.— IN WHAT CASES APPOINTMENT MADE. 

Sub-sect. 1. — In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 45. 

290. General rule — Preservation of property — 
Pending litigation.] — (1) In a suit for partition of 
a leasehold estate, a receiver of the rents of the 
whole estate granted, under the circumstances. 

(2) Application for receiver of an estate, made 
by the tenant in common of one moiety & opposed 
only by one of the persons interested in the other 
moiety, who has incumbered his share, granted, 
under the circumstances. 

(3) The jurisdiction of this ct. to appoint a 
receiver has for its object the preservation of 
property pending litigation, in order that ulti- 
mately the rights of all parties interested may 

property — Pending litigation.] — Kelly 
V. Butler (1839), 1 1. Eq. R. 435. — IR. 

290 ii. .1 — Whitelaw 

V. Sandyb (1848), 12 I. Eq. R. 393.— 

IR. 

290 iii. .] — Carriok* 

FERGUS Municipal Comrb. v. Lock- 
hart (1869), 3 1. R. Eq. 616. — IR. 

h. Aimlicant must show title — 


Bennett on Receivers, at p. 107. — IR. 

f. Party to action.] — Ryder v. 
Dickhon (1835), cited in Bennett on 
Receivers, at p. 107. — IR. 

g. Practising’ barrister.] — Kelly r. 
Kelly, [1850] 2 Ir. Jur. 140.— IR. 

PART II. SECT. 6, SUB-SECT. 1. 

oon i fJitnjtrnl rule, — PrettervaiiorL uf 
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be fairly adjusted (Stuart, V.-C.) — Searle v. 
Shales (1855), 25 L. T. O. S. 106 ; 3 W. R. 437. 

291. .] — Sheppard v, Oxenford, 

No. 1095, post, 

292. When just & convenient.] — John v, 

John, No. 17, ante. 

Compare Fait II., Sect. 1, sub-sect. 1, ante, 

293. No one available for appointment.] — In 

order to form a contract by letter, of which the 
ct. will decree a speciflc performance, nothing 
more is necessary than that the amount & nature of 
the consideration to be paid on one side, ik, received 
on the other, should be ascertained, together with 
a reasonable description of the subject matter of 
the contract. It is the clearly established doctrine 
that the ct. will carry into execution an agreement 
so constituted. It is not necessary to be satisfied 
tliat the pai'ties actually meant the same thing, 
provided a clear assent be given to a certain pro- 
position arising de facto out of the terms of the 
correspondence . 

I cannot grant a receiver of this proiierty ; because 
if this be a binding contract, whom should I 
appoint to receive it, it, if it be not a binding 
contract, I have no right to appoint a receiver 
(Lord Eldon, (^).— Kennedy v. Lee (1817), 3 
Mer. 441 ; 36 E. II. 170, L. C. 

Annotations Mentd. Thornbiiry v. Bovill (1842), 1 Y. &: 

C. Ch. Cas. 554 ; Thomas v. Blackman (1814), 1 Coll. 301 ; 

Churton r. Douglas (1 8 5 0), J ohn .174; Chlnnock Ely 


(1878), 47 L, J. Ch. 773 ; Rossiter v. MiJer (18781, 3 App. 

Cas. 1124 ; Ginesi v. Cooper (1880), 14 Ch. D. 596 ; 

Pearson v. Pearson (1884), 27 Ch. D. 145 ; Preston v. 

Luck (1884), 27 Ch. D. 497 ; Hawkesworth v. Chafley 
T. 72 ; Chillingworth v. Escho (1923), 92 

294. Application for appointment premature.] — 

A receiver ought not to be appointed in tliis 
early stage of the cause. ... In some future 
stage of this proceeding such grounds may be 
exhibited to the Ch. as will justify the appropria- 
tion of the produce of the estate to the satis- 
faction of his claims set up. . . . 8uch grounds 
have not yet been cxliibited (Lord Eldon, C,). — 
Hope Insurance Co. v. Munnings (1822), 1 
L. J. O. S. Ch. 49, L. C. 

295. Nothing for receiver to receive.] — A 

receiver will only be granted in cases where the 
amount of the judgment debt warrants the 
expense <fe where there is fah reason to supiiose 
that there is something for the receiver to receive. 
—I. V. K., [1884] AV. N. 03 ; Bitt. rep. in Ch. 185. 

296. .] — An application was made to 

obtain maintenance for two infants entitled to 
successive estates tail in remainder after the 
death of their father under a scheme whereby a 
certain yearly sum was to be paid until the first 
of the children attained twenty-one, in considera- 
tion of a large sum of money to be paid to the 
lender, & to be charged, as well as the premium 
of a policy to be taken out by the lender to cover 
the contingency of both children dying under 
twenty-one, upon their interests in remainder : — 
Held ; under Judgment Act, 1864 (c. 112), the ct. 
could only order a sale & conveyance of the debtor’s 
interest in land after the land had been delivered in 
execution, but in tliis case, owing to the rever- 
sionary character of the interests, the only mode of 
execution was the appointment of a receiver ; & 
there being nothing for him to receive, the ct. 
would not invent some theoretical execution for 


the purpose of giving itself power to make a judg- 
ment binding on the i^ants’ interests. — Re 
Hamilton (Infants) (1885), 31 Ch. D. 291 ; 55 
L. J. Ch. 282 ; 53 L. T. O. 8. 840 ; 34 W. R. 203, 

G. A. 

Annotations : — Consd. Re, HarriBon & Bottomley, [1899] 1 
Ch. 465. Refd. Re Jones & The Judgments Act, 1861 
(1895), 39 Sol. .To. 671 ; Woods v, Harrison (No. 2) (1899), 
43 Sol. Jo. 242. Mentd. Cadman v, Cadman (1886), 33 
Ch, D. 397 ; Re De Teissier’s Trusts, De Teissier v. Do 
Teissier (1892), 37 Sol. Jo. 47 ; Re Hambrough’s Estate, 
Hambrough v. Hambrouffh, [1909] 2 Ch. 620 ; Re Badger, 
Badger v. Badger. [1913] 1 Ch. 383. 

297. .] — I cannot see my way to make 

the order, because, the book debts having been 
received, & the proceeds expended, there will be 
nothing for a receiver to receive (Pickford, J.). — 
Harper v. McIntyre (1907), 51 Sol. Jo. 701. 

298. Railway not open for traffic.] — 

Without deciding that there is jurisdiction to 
appoint a receiver in such a case [appointment 
under Railway Companies Act, 1807 (c. 127), 
s. 4, where railway not yet open for public traffic] 
but assuming that there is jurisdiction, still a 
receiver ouglit not to be appointed when there is 
not, & probably will not, until the line is opened 
for traffic, be any money for liim to receive. — Rc 
Knott End Railway Act, 1898, [1901] 2 Oh. 8 ; 
70 L. J. Ch. 463 ; 84 L. T. 433 ; 49 W. R. 469 ; 
17 T. L. R. 353 ; 45 Sol. Jo. 361, C. A. 

299. No person In whose name action may be 
brought.] — Wood v. Hitchings, No. 324, post, 

300. Appointment acting detrimentally.] — Grant- 
ing a receiver may act detrimentally to customers, 
& tlicrefore I shall not appoint one (Kindersley, 
V.-C.). — ^Andrews v, Pugh (1854), as reported in 
3 W. R. 50. 

301. Applicant must show title.] — A receiver of 
the rents, etc. of real estate will not be appointed 
at the instance of a person who has been found 
to be testator’s heir-at-law by the chief clerk’s 
certificate, on a reference for that purpose in a 
creditors’ suit. 

I decline to make the order. . , . The title of 
appet. as heiress-at-law is not admitted, but on 
the contrary disputed. Should the creditors find 
it necessary hereafter to apply for a receiver, I 
may probably grant such an application (Wood, 
V.-C.). — Topping v, Searson (1862), 6 L. T. 449. 


Sub-sect. 2. — Particular Instances. 

A, Administration of Estates, 

(a) Proceedings Pending m Prohate Division, 

302. Jurisdiction to make appointment in 
Chancery proceedings.] — Injunction, restraining a 
transfer, & a receiver appointed, to preserve the 
property during a litigation in the Ecclesiastical 
Ct. upon the vrill. — King v. King (1801), 6 Ves. 
172 ; 31 E. R. 997, L. C. 

Annotations: — Consd. Richards v. Chave (1806), 12 Ves. 
462. Apld. Ball v. Oliver (1813), 2 Vos. & B. 95. Con«d. 
Kendall v, Kendall (1841), 1 Hare, 152. Expld. Newton 
V. Ricketts (1847), 9 L. T. O. S. 430. Refd. Edwards v, 
Edwards (1853), 10 Hare, App. LXIII. 

303. .]— The Ct. of Ch. will not interfere 

by appointing a receiver upon the mere ground, 
that two wills are in controversy in the Spiritual 
Ct. ; & no special case ; as that the property is 
in danger, & cannot be secured by administration 
pe^iderUe Hte. — Richards v, Chave (1806), 12 
Ves. 462 ; 33 E. R. 175, L. C. 

Annotation : — Consd. Ball i’. Oliver (1813), 2 Ves. & B. 9u. 


Appointment to enforce appearance — 
ir toe defendant resident otdmde juris- 
— Arthurs v, Arthur (1824), 
1 Hog. 96.-- IB. 


k. Application by iinnuitant ,] — 

Richards v. Goold (1827), 1 Mol. 22. 

— IR. 


propriaior — For 'payment of r^i- 
ctoi/e.)-— -G revillk v. Fi^EmNO (1845), 
2 Jo. & Lat. 335,— IR. 


Application by lay im- 
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Sed^ 6, — In what cases appointment made : Sub-sect^ 

2, A . (g),] 

804. .] — ^Buckland V. Soulten (1824), 4 

Y. & C. Ex. 373, n. ; 164 E. R. 1051, L. 0. 
Annotation: — ^Reld. Middleton v. Shorbnme (1841), 4 

Y. & C. Ex. 368. 

305. .] — ^Pending a litigation as to adminis- 

tration in the Ecclesiastical Ct., a bill was filed 
praying a receiver, & that upon the administrator 
being appointed & brought before the ct. the 
rights of the parties might be declared, & the 
estate administered. — D b PEUCH^aiES v, Dawes 
( 1842), 6 Beav. 110; 11 L. J. Ch. 394; 6 Jur. 
594 ; 49 E. R. 519. 

306. .] — ^Proceedings in Ch. having been 

taken by persons having claims upon the estate 
of an intestate, against his widow, who was 
alleged to have possessed herself of part of the 
estate, but who had not taken out administration, 
the Ct. of Ch. appointed a receiver, with authority 
to collect, get in, & receive the estate, &; to apply 
to the Ct. of rebate for administration. The 
widow, & all the next of kin, & persons entitled 
in distribution having been cited, upon their non- 
appearance to the citation, the ct. made a general 
grant of administration to the receiver. — In the 
Goods of Mayer (1873), L. R. 3 P. & D. 39 ; 
42 L. J. P. A M. 57 ; 29 L. T. 247 ; 37 J. P. 696. 

307. .] — Re Mallaliew, Radclifpe v. 

Mallaliew (1891), 91 L. T. Jo. 398. 

308. — Re Green, Green v. Knight, 

[1895] W. N. 69. 

Annotation: — ^Refd. Re Wenge (1911), 55 Sol. Jo. 653. 

309. .1 — Among the papers of a person 

supposed to have died intestate was found a will 
purporting to be cancelled, & one of the next of 
kin issued a writ in the Ch. Div. against the exor. 
named in the will asking for the appointment of 
a receiver of deceased’s estate until a legal personal 
representative had been constituted, &; moved 
for a receiver. Pending the hearing of the 
motion deft, commenced an action in the Probate 
Ct. for probate in solemn form, &, on the hearing 
of the motion, opposed the appointment of a 
receiver on the ^ound that it was wholly un- 
necessary, it being the usual practice in the 
Probate Ct. to appoint a receiver or administrator 
pendente lite. The facts were not in dispute & 
the estate was not in jeopardy : — Held : no 
ground was shown for ousting the jurisdiction of 
the ct., & a receiver was appointed. — Re Oakes, 
Oakes r. Porcheron, [1917] 1 Ch. 230 ; 86 

L. J. Ch. 303 ; 115 L. T. 913 ; 61 Sol. Jo. 202. 

310. Whether ousted by Jurisdiction to 

appoint administrator.] — Jurisdiction of a ct. of 
equity for an account of personal estate & a 
receiver, pending a litigation for probate ; though 
an administration pendente lite might be obtained 
in the Ecclesiastical Ct. — A tkinson v, Henshaw 
( 1812), 2 Ves. & B. 85 ; 35 E. R. 251, L. C. 
Annotations : — Apld. Hall v. Oliver (1813), 2 Vee. & B. 95. 

Bistd. Jones v. Frost (1822), Jac. 466. Ezpld. Newton v. 

Ricketts (1847), 9 L. T. O. S. 430, Eefl. Watkins v. 

Brent (1835), 1 My. & Or. 97. Mentd, Mitchell r. Thomas 

(1847), 6 Moo. P. C. C. 137. 

811. .] — Jurisdiction of a ct. of equity 

pending a disputed administration in the Ecclesi- 
astical Ct. to protect the property by a receiver 
not ousted by the power of the Ecclesiastical Ct. to 
appoint an administrator pendente lite, — Ball v, 
Oliver (1813), 2 Ves. & B. 96 ; 36 E. R. 255. 
Annotations Newton v, Ricketts (184 7), 9 L. T. 

O. S. 430. Eefd. Watkins v. Brent (1835), 1 My. & Or. 

97. 

812. Pendency of suit not distinctly alleged.] 

— Demurrer allowed to a bill praying that a 
pretended will might be delivered up to be 


cancelled & an injunction & receiver till letters of 
administration should be wanted ; the pendency 
of a suit in the Ecclesiastical Ct. not being dis- 
tinctly alleged & the Ct. of Ch. not having juris- 
diction to try the validity of the will. — Jones v. 
Frost (1822), Jac. 466 ; 37 E. R. 926, L. C. 
Annotations Distd. Marr v, Littlewood (1837), 2 My. & Cr. 

454. Consd. RendaU v. Rendall (1841), 1 Hare, 152. 

Mentd. Allen v. M'Pherson (1847), 1 H. L. Cas. 191. 

313. Validity of will in dispute.] — A receiver 

will not be appointed at the instance of a party 
claiming as devisee under a will, the validity of 
which is to be determined by an issue, unless 
claimant satisfies the ct. that there is a reasonable 
probability of his succeeding on the issue, & that 
the property will be endangered by being left in 
the possession of the heir-at-law. — Clark v. Dew 
(1829), 1 Russ. & M. 103 ; 39 E. R. 40, L. C. 

314. After grant of probate — Pending 

proceedings to recall probate.] — The ct. will not 
grant an injunction & receiver against exors. who 
have obtained probate, on the ground of pro- 
ceedings in the Ecclesiastical Ct. to recall probate. 
—Anon. (1833), 2 L. J. Ch. 123. 

315. .] — Marr V. Littlewood, 

No. 938, post 

316. .] — Connor v. Connor, 

No. 361, post, 

317. - -.] — The exor., having 

obtained probate, is armed with full authority from 
the proper tribunal over testator’s personal estate, 
& the ct. will not grant an injunction, or appoint a 
receiver, on account of the pending of a suit in 
the Ecclesiastical Ct. to recall such probate. — 
Newton v, Ricketts (1848), 11 L. T. O. S. 81, 
L. C. 

318. Property In danger.] — 

The simple fact of there being a suit in the 
Ecclesiastical Ct. to recall the probate, will not 
induce the ct. to interfere either by the appoint- 
ment of a receiver or by granting an injunction 
to control the legal right of the exor. to deal with 
testator’s personal estate, where there is no 
imputation of misconduct or insolvency against 
the exor., & actual danger to the funds is not 
alleged. 

Where it can be shown that the property is not 
safe, or there is no existing legal personal repre- 
sentative, the Ct. will interfere, but not other- 
wise. — Newton v. Ricketts (1847), 10 Beav. 
525 ; 16 L. J. Ch. 372, n. ; 9 L. T. O. S. 430 ; 
11 Jur. 062 ; 50 E. R. 684, L. C. 

319. .] — Bill by one of the 

next of kin against the exors. & one of the legatees 
in a will fraudulently obtained by them from a 
person of unsound mind, praying for an account 
& for an injunction & receiver pending a suit in 
the Ecclesiastical Ct. to recall the probate : — 
Held : maintainable in this ct. & demurrer for 
want of equity overruled. — Dimes v, Steinberg 
(1854), 2 Sm. & G. 75 ; 65 E. R. 309. 

320. Necessity for strong case.] 

— This ct. will appoint a receiver, pending a suit 
in the Ecclesiastical Ct. to recall probate on a 
case of strong presumption. 

Taking into consideration the evidence re- 
specting the incapacity of this testator, the 
manner in which the will was obtained, the sort 
of surprise by which the probate was acquired, & 
the darker of the property ; & grounding myself 
on the jurisdiction in this ct., to protect property 
pending a liquidation in another ct., 1 am of 
opinion that this is a fit case for a receiver & an 
injunction (Leach, V.-C.). — Rutherford v, 
Douglas (1822), 1 Sm. & St. Ill ; 67 E. R. 45. 
Annatations : — Reid. Watkina v. Brent (1886), 1 My. & Cr, 

97 ; Newton v, Rlcketta (1847), 9 L. T. D. S. 430. 



Part II, — Appointment by Court. 


27 


821. -,] — ( 1 ) Where pro- 

bate or a d mi n I stration has been granted by the 
Ecclesiastical Ct. a receiver will not be appointed 
pending litigation to recall probate or grant of 
administration, unless a special case be made out 
for such appointment. 

(2) Where no probate or administration has 
been granted it is of course to appoint a receiver, 
pending a bond fide litigation in the Ecclesiastical 
Ot., to determine the right to probate or adminis- 
tration, unless a special case can be made for 
refusing such appointment. 

(3) The fact that the litigation in the Ecclesi- 
astical Ct. is on the question of which of two 
alleged wills shall be admitted to probate, & that 
deft, in the suit in equity is named exor. in both 
wills, is not a ground for refusing to appoint a 
receiver.— -Kendall v. Kendall (1841), 1 Hare, 
152 ; 11 L. .T. Ch. 93 ; 66 E. K. 986. 

322. Executor agreeing to test 

validity of will.] — The institution of a suit in the 
Ecclesiastical Ct., for the purpose of recalling 
probate, is not a ground upon which alone this 
ct. will interfere to restrain the exor. from re- 
ceiving the assets. Where, however, the exor. 
had agreed, through this proctor, that the validity 
of the testamentary paper by which he was 
appointed, should be tried in the suit to recall 
probate, an order was made for an injunction & 
a receiver, & that order was affirmed on appeal. — 
Watkins t?. Brent (1835), 1 My. & Cr. 97 ; 5 
L. J. Ch. 49 ; 40 E. K. 313. 

Annotations : — Consd. Marr v. Littlewood (1837), 2 My. & Cr. 

454. Apld. llendall v. Hoiidall (1841), 1 Hare, 1.52. 

Consd. Newton v. KickeitB (184 7), 9 L. T. (), H. 430. 

Apld. Newton v. Ricketts (1848), 11 L. T. O. S. 81. 

Consd. Devey v. Thornton (18.51), 9 Hare, 222 ; Dimes v. 

Steinberg (1854), 2 Sm. & G. 75. Refd, Horlock v. Patch 

(1845), 10 Jur. 108. 

323. & to order payment into Court 

money belonging to estate.] — Although the ct. will 
appoint a receiver on account of the pendency 
of a suit in the Ecclesiastical Ct., respecting the 
validity of a will, it will not, on that account alone, 
order the person named as exor. to pay into ct. 
money in his hands belonging to the deceased’s 
estate. — Keed v. ’ Harris (1836), 7 Sim. 639; 
5 L. J. Ch. 126 ; 58 E. K. 983. 

Annotation: — Consd. Edwards v. Edwards (1853), 10 Hare, 

App. 11. Ixiii. 

324. Pending appeai to Privy Councii- 

No one in position to protect estate in interim.] — 

An appeal was pending in the Privy Coimcil from 
a sentence of the Ecclesiastical Ct. rejecting the 
testamentary papers of deceased declaring an 
intestacy ; limited administration 'pendente lite 
had ceased by the sentence, & an inhibition had 
issued from the Privy Council which inhibited the 
Ecclesiastical Ct. proceeding. There being no 
person in the meantime authorised to protect & 
collect the estate : — Held : (1 ) these circumstances, 
of themselves alone, justified the appointment of 
a receiver by this ct. ; (2 ) a receiver might in such 
case be granted on the application of a party 
applt., who, assuming the decision of the Ecclesi- 
astical Ct. to be correct, had no interest in the 
estate of deceased ; (3) the circumstance of there 
being no person in whose name an action might 
be brought to recover the property is not a 
sufficient objection to the appointment of a 
receiver. 

The application, however, is made by pltf. 
alone ; every other person, who, in my view of 
the case, may be interested in the estate, opposes 
the application (Longdahe, M.K.). — ^Wood v. 
Hitohings (1840), 2 Beav. 289 ; 48 E. R. 1192 ; 


avb nom. Wood v, Hitohings, Goodlake v. Wood, 
4 Jur. 858, !♦. C. 

Annotations : — As to (1) Befd. Rendall v. Rendall (1841), 1 

Hare, 152 ; Et Spurllng, [1909] 1 Cb. 199. 

825. Under special circumstances.] — 

Se'mble : under specif circumstances, it will 
appoint a receiver of the real estate. — Middleton 
V. Sherburne (1841), 4 Y. & C. Ex. 358; 10 
L. J. Ex. Eq. 75 ; 160 E. R. 1044 ; on appeal 
sub nom. Sherburne v, Middleton (1842), 9 
Cl. & Fin. 72, H. L. 

Annotaiions : — Refd. Lancashire v. Lancashire (1846), 9 

Beav. 259. Mentd. Boyso v* Ro.s8boroiigh (1857), 6 

H. L. Gas. 1. 

326. When appointment as of course.] — 

Kendall v. Kendall, No. 321, ante, 

327. Same person executor in each dis- 

puted will.] — Kendall v, Kendall, No. 321, 
ante, 

328. Proof that property in danger.] — 

The ct. will not grant a receiver pending litigation 
in the Ecclesiastical Ct. for probate of a will, 
unless it is shown that the property is in such a 
position that it requires protection in the mean- 
time, 4fe that it might be lost or in danger if there 
were no one to receive it. — Whitworth v, Whyd- 
DON (1850), 2 U. Tw. 445 ; 2 Mac. & G. 52 ; 14 
Jur. 142 ; 47 E. K. 1758, L. C. 

329. After appointment of administrator 

pendente lite.] — Where, after proceedings had been 
commenced in the Probate Ct. to test the validity 
of a will, a bill was filed for a receiver of alleged 
testator’s personal estate, & a motion made for a 
receiver, which motion stood over, & during tins 
pendency the (Jt. of Probate appointed an adminis- 
trator pendente lite, under Court of Probate Act, 
1857 (c. 77), s. 70 : — Held: it was the intention 
of the legislature to extend the powers of an 
administrator pendente lite appointed by the Ct. of 
Pi’obate, & such administrator having the same 
power of protecting the property as a receiver, the 
ct. refused to appoint a receiver. — Veret v, 
Durrez (1868), I.. K. 6 E<i. 329 ; 37 L. J. Ch. 552 ; 
18 L. T. 501 ; 16 W. K. 750. 

Annotation : — Consd. Parkin v. Seddons [1873), L. R. 16 Eq. 

34. 

330. Appointment to benefit all parties.] — 

Where litigation is impending in the Ct. of Probate, 
the Ct. of C’h., if the interests of all parties require 
it, will appoint a receiver. — Grimston v. Turner 
(1870), 22 L. T. 292 ; 18 W. K. 724. 

331. After administration granted — Neces- 

sity for strong case.] — Upon the death of a person 
intestate, two persons, claiming to be co -heiresses- 
at-law & sole next of kin of the intestate, entered 
into possession of the intestate’s real estate, & 
obtained a grant of letters of administration of 
the personal estate. Pltf., who claimed to be 
heir-at-law & one of the next of kin of the in- 
testate, commenced proceedings in ejectment for 
the recovery of the real estat»e, & also took pro- 
ceedings in the Probate Ct. for a recall of the 
letters of administration, & then filed a bill for the 
appointment of a receiver pending the litigation. 
One of the co -heiresses demurred to the whole 
bill ; the other demurred, without answering, to 
so much of the bill as sought relief in respect of the 
real estate : — Held : both demurrers were good : 
the partial demurrer, because the ct. has no juris- 
diction to appoint a receiver in a simple case of 
contested heirsliip ; & the demurrer ^ the whole 
bill, on the ground that where administration has 
been grantt'd the ct. will not exercise its juris- 
diction to appoint a I’eceiver of personal estate, 
unless a special case is made, a rule wliich will be 
strictly enforced, since Court of Probate Act, 1857 
(c. 77), enables the Ct. of Probate to appoint an 



28 


Eeceivers. 


Sect. 6. — In what cases appohitment made : Suh-sect. 

2, A. (g), (&), (c), (d), {€)<&: if).] 

administrator pendente litc, with powers similar to 
those of a receiver. — Hitchen v. Birks (1870), 
L. R. 10 Eq. 471 ; 23 L. T. 335 ; 18 W. R. 1015. 
Annotation : — Consd. Parkin v. Soddons (1873), L. R. 16 Eq. 

332 . Caveat entered.] — Parkin v. Sed- 

DON8, No. 428, post. 

333. Transfer of application to Probate 

Division.] —Barr v . Barr, [1876] W. N. 44 ; 2 
Char. Pr. Cas. 76. 

334. Notwithstanding jurisdiction of Pro- 

bate Division in same matter — Matter of urgency.] — 

Re Wright, Morrison r. Jones (1888), 32 Sol. Jo. 

721. 

Jurisdiction of Probate Division to make appoint- 
ment.] — Sec Sect. 1, sub-sect. 2, B., ante, 

(b) Creditors' Actions, 

335. Whether receiver appointed — Insufflclency 
of assets.] — In a suit by a specialty creditor, his 
claim was adinitted by the answer of the adminis- 
tratrix &- heiress-at-law of debtor, who had died 
intestate. The cause was set down to be heard 
on bill & answer, without any replication having 
been filed : — Held : as it was admitted that the 
estate of intestate was insufficient to pay in full 
the demand of pltf., the latter was entitled to have 
a receiver appointed. — Chalk v. Raine (1849), as 
i*eported in 18 L. J. Ch. 472 ; 13 Jur. ^81. 

336. .] — Hodgkins v. Sinclair 

(1893), 37 Sol. Jo. 777. 

337. Administration action.] — Re Baker, 

Giddings V, Baker (1882), 26 Sol. Jo. 682. 

338. .] — Hodgkins v. Sinclair 

(1893), 37 Sol. Jo. 777. 

339. .] — The present practice is for 

the Ch. Div. to entertain applications for the 
appointment of a receiver pending the grant of 
probate or letters of administration. — Wenge 
(1911), 55 Sol. Jo. 553. 

340. No personal representative before the 

court.] — Re Dawson, C'larke v. Dawson (1906), 
75 L. J. Oh. 201 ; 94 L. T. 130 ; 50 Sol. Jo. 223. 

Effect on executors’ right to prefer creditors.]— 
See Executors, Vol. XXIll., p. 368, Nos. 4371- 
4374. 

(c) Conduct or Character of Executor, 

341. Strong case required.] — Receiver ap- 
pointed before answer upon affidavit of mis- 
application & danger to the property in the hands 
of an exor. : the co-exors. consenting to the 
order. A strong case necessary against an exor. 
— ^Middleton v, Dodswell (1806), 13 Ves. 266 : 
33 E. R. 294, L. C. 

Annotation: — Contd. Browell v. Reed (1842), 1 Hare, 434. 


342 . Misapplication of property — Misapplica- 
tion by one executor — Consent of co-executor to 
order.] — Middleton v, Dodswell, No. 341, ante* 

343 . Poverty.] — Though this ct, will appoint 

a receiver upon misconduct of the exor., it will 
not upon the single ground, that he is in mean 
circumstances. — Anon. (1806), 12 Ves. 4 ; 33 

E. R. 2. 

Annotation : — Refd. Browell v, Reid (1842), 11 L. J. Cb. 272, 

344 . Misconduct.] — ^A non. (1806), No. 343, ante. 

345 . ^ .] — In the case of fraud or misbe- 

haviour upon the part of a pei*sonal representative 
dm'ing the proceedings imder an administration 
summons at chambers, the ct. will interfere sum- 
marily to protect the property brought within 
its jurisdiction, & will, if necessary, grant an in- 
junction & order a receiver, without requiring 
that a bill should bo previously filed for that 
purpose. — ^Brooker v, Brooker (1857), 3 Sm. 
& G. 475 ; 26 L. J. Ch. 411 ; 65 E. R. 743 ; sub 
nom. Re Brooker’s Estate, Brooker v, Brooker, 
3 Jur. N. S. 381 ; 6 W. R. 382. 

346 . Maladministration — No corrupt intention.] 
— S. B. by his will, appointed B. together with 
certain other persons his exors. & trustees, who 
all, with the exception of B. disclaimed ; in con- 
sequence of which B. acted alone in the trusts 
of the will. It having appeared that B. had, 
dm'ing his acting in the trust, been guilty of im- 
provident expenditure, &, among other things, 
had converted farming lands into a racecourse : 
— Held : although no corrupt intention appeared 
to have prompted B. in committing wilful waste, 
but he had acted solely under a mistaken notion 
of his duties of a trustee, yet his conduct was quite 
sufficient to justify the ct. in appointing a receiver. 
— ^Whitehead v, Bennett (1845), 6 L. T. O. S. 
185. 

347 . .] — Re Gordon, Levenstein v, 

Gordon (1900), 44 Sol. Jo. 626. 

348 . Fraud.] — ^Brooker v, Brooker, No. 345, 
ante, 

349 . Execution of will improperly obtained.] — 

Hamilton v. Girdleston, [1876] W. N. 202. 

See^ also, Executors, Vol. XXllI., i)p. 44, 45, 
Nos. 204-210. 

{d) Representative Outside Jurisdiction, 

350 . Whether appointment made.] — Pitcher 
V, Helliar (1781), 2 Dick. 580; 21 E. R. 396, 

L. C. 

Annotation: — Distd. Coward v, Chadwick (1825), 2 Rush. 

150, n. 

351 . .] — Where an exor. resides abroad, 

it is not necessary that the parties interested 
should establish a case of misconduct to entitle 
them to a receiver. — Westby v. Westby (1847), 
2 Coop, temp, Cott. 210 ; 47 E. R. 1131. 


PART II. SECT. 6, SUB-SECT. 2.- 
A. (b). 

335 i. Whether receiver appointed- 
Insumciencv of assets.] — Upon 
creditor*® bili, a receiver of the reni 
& profits of the testator’s real estat 
^ ajppoluted where pltf. do< 
not allege in his bill & clearly prove tl 
insufficiency of the personal estate t 
pay the debts, & does not pray for th 
wplication of the realty, or the ren1 
& profits thereof, to tliat object.- 
&AIWBBS V. Chbistik (1850), 1 Gr. 13 ; 
—CAN, 

337 i. Administration action.]- 

Aluance Bank, Ltd. v. Irving (1865 
4 N. 8. W. 8. C. R. (Eq.) 17, 45.— AUi 

837 ii. MoRPin 

Mobphv^. Niven (1886), 11 P. li 

337 ill. .] — Taylor i 


Macfarlane (1902), 22 C. L. T. 3 25 ; 
4 O. L. R. 239 ; 1 O. W. K. 283.— CAN. 

ni. To receive debtor's share 

of estate — Where debtor acting as 
administrator, ] — ^At the instance of 
execution creditors, a receiver was 
appointed to receive the debtor’s share 
pi his deceased wife’s estate, of which 
he was the administrator. — S mith v. 
Eoan (1896). 17 P. R. 330.— CAN. 

n. Appointment of judgment creditor — 
Inlcrferenxe with discretion of executors.] 
- — An order was made appointing the 
J udgment creditor receiver to receive the 
amount of his judgment from the exors., 
whenever they should exercise tholr dis- 
cretion t/O pay the Judgment debtor the 
amount w the judgment, or any part 

the enforcement of this 

if the order was intended to interfere 


with the action of the exors., it should 
not have been made ; & if It did not 
so interfere, it was nugatory. — Re 
McInnes V. McQaw (1898), 30 O. R. 

38.— CAN. 


PART II. SECT. 6. SUB-SECT. 2,— 
A, (c). 

o. Misapplication of property.] — 
In the Goods of Moxley, [1916J 2 
1. R. 145.— IR. 

844 i. Misconduct.] — Bald v. Thamp- 
SON (1870), 17 Gr. 154.— CAN. 

344 li. . ] — Sullivan v. Harty 

(1883), 9 P. R. 500.— CAN. 

847 i. Maladministration.] — Mea- 
cham V. Draper (1851), 2 Gr. 310. — 
CAN. 

p. Waste.] — Sanders v, OHRisTiii 
(1860), 1 Or. 137.— CAN. 
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352. -.] — A receiver appointed of real & 
personal estate where the devisee in trust & per- 
sonal representatives were in Jersey, & therefore 
out of the jurisdiction. — Smith v. Smith (1853), 
10 Hare, App. II. Ixxi. ; 68 E. R. 1150. 

Annotation : — Coxisd* Re Maudslay & Field, Maudslay v. 

Maudslay & Field, [1900] 1 Ch. 602. 

353 . ,] — \^ero the administrator of a 

foreigner who died intestate in England went 
beyond the jurisdiction, & an administrator ad 
litem of intestate’s estate was subsequently ap- 
pointed under Court of Probate Act, 1857 (c. 77), 
s. 74, the ct., in a suit instituted by the liquidator 
of a French assocn. on behalf of himself & other 
creditors of intestate, made a decree for an account 
of the personal estate in England, the appointment 
of a receiver, etc., but gave no direction with 
respect to the administrator. — Collas v. Hesse 
(1864), 10 L. T. 221 ; 12 W. R. 565. 

354. .*] Where a sole exor. was abroad , 

&; the beneficiaries under the will were unable 
to obtain an account from the person left in con- 
trol of the property during the exor.’s absence, 
the ct. sanctioned the appointment of a receiver. 
— Dicktns v. Harris (1866), 14 L. T. 08. 

(e) Insolvency of Executor, 

355. Whether appointment made.] — Where as- 
signees have possessed themselves of effects which 
belonged to bkpt., as exor. only, the ct. upon an ap- 
])lication of testator’s creditors, will, for the securing 
his effects, appoint a receiver, to whom the assignees 
shall account for so much as they have got in of 
testator’s estate . — Be Winsmore, Ex p, Ellis 
(1742), 1 Atk. 101 ; 26 E. R. 66, L. 0. 

Annotation : — Refd. Re Howard & Gibbs, Kx p, Shaw, Pear- 
son, etc. (1822), 1 Gl. & J. 127. 

356. ,] — After an order had been made 

on summons for the administration of the real & 
personal estate of testatrix, the sole exor. & 
trustee became bkpt. : — Held : a receiver ought 
to be appointed, & the fact of the assignees not 
being before the ct. was not a sufficient reason 
for refusing to appoint one. — Be .Toiinson, Steele 
V. CoBHAM (1866), 1 Ch. App. 325 ; 14 L. T. 242 ; 
14 W. R. 493, L. JJ. 

357. .] — Gawthorpe v, Gawtiiorpe, 

[1878] W. N. 91. 

See, also, Executors, Vol. XXIII., pp. 45, 46, 
Nos. 211-219. 

if) Other Cases. 

358. Property bequeathed on Implied trusts.] — 

Testator bequeathed the residue of his real & 
personal estate to his widow, her heirs, exors. & 
administrators, “ having a perfect confidence she 
will act up to those views which I have communi- 
cated to her, in the ultimate disposal of my 
property after her decease.*” Testator’s widow 
died intestate. The bill alleged that testator had 
bequeathed the residue of his property to his 
wife, on the faith of a promise that she would 
dispose of his property in favour of pltfs., who 
were natural children of testator. The ct., on 
motion supported by affidavits verifying the 
allegation, granted a receiver of the real estates 
against their heir & second husband of the widow. 


— PODMORE V. Gunning (1832), 5 Sim. 485 ; 
58 E. R. 420. 

Annotations .•—Refd. Middleton v. Sherburne (1841), 4 Y. 

& C. Ex. 358. Mentd. Gingell v. Home (1839), 9 Sim. 539 ; 

Reynolds v. Kortright (1854), 18 Beav. 417. 

359. No one in whose name action to recover 
property might be brought.] — Wood v . Hitchings, 
No. 324, ante. 

360. Death of one executor — Other refusing 
to act.] — A. & B. were trustees & exors. 
A. paid more than he received, in the expectation 
of repayment out of a mtge. forming part of the 
assets. A. died & B. refused to act. In an 
administration suit, a receiver of the mtge. was 
appointed against the representatives of A. — 
Palmer v. Wright (1846), 10 Beav. 234 ; 8 
L. T. O. S. 358 ; 50 E. R. 572. 

Annotation : — Mentd. Liddell v. Norton (1853), Kay, App. XI. 

361. Grant of administration disputed — No fraud 
or maladministration charged.] — (1) The pen- 
dency of a suit in the Ecclesiastical Ct. to have a 
probate or letters of administration recalled, is 
not of itself a sufficient ground to induce the ct. 
to grant an injunction & receiver against the 
personal representative. 

(2) The question is, whether a receiver should 
be appointed, where pltf. made no claim as widow 
at the time the administration was granted ; nor 
does it appear that at that time she had any 
intention to make such a claim. . . . There is no 
danger of maladministration of the estate. The 
administration is properly granted, & no case has 
been made against defts. of any intention to mis- 
apply the funds. . . . This is not the same sort 
of case as where the right to administration is 
in contest ; but it is a person claiming adversely 
to the present legal title. The administrators are 
the persons legally authorised to get in the out- 
standing personal estate of the intestate. . . . 
Defts. have properly consented at once to bring in 
the funds, as in the ordinary case of a disputed 
title. The order must be discharged (Lord 
COTTENHAM, C.). — CONNOR V . CONNOR (1847), 15 
Sim. 598 ; 16 L. J. Oh. 371 ; 9 L. T. O. S. 349 ; 
11 Jur. 662, n. ; 60 E. R. 751, L. 0. 

Annotation :—A8 to (1) Folld. Newton v. Ricketts (1847), 10 

Beav. 525. 

362. Danger of assets being taken outside juris- 
diction.] — A person holding by the warrant of 
her Majesty the office of Judicial Assessor to the 
native princes, & being also Chief Judge of her 
Majesty’s dominions on the Gold Coast of Africa, 
took possession of the personal effects of a British 
subject, who died intestate, domiciled at Cape 
Coast Town, in Africa, & claimed to be the official 
administrator of these assets, by usage, in his 
capacity of Judicial Assessor, & as such, to be 
entitled to 7i per cent, commission upon them. 
He afterwards, transmitted part of the assets to 
this country to be sold, & the proceeds carried to 
the account of intestate’s estate, & came to this 
country himself on leave of absence for a short 
time. The father of intestate, being his sole next 
of kin, obtained letters of administration to him in 
England, & filed his bill against the Judicial 
Assessor for administration, & for a receiver. 
& upon motion for a receiver in the suit : — Held : 


PART 11. SECT. 6, SUB-SECT. 2.~ 

A. (e). 

356 1. Whether appointment made .^ — 
Where a person named as an exor. was 
at the time of the making of the will 
In exoollent credit & oiroumstanoes, 
but before the death of the testator 
beoame insolvent &; made an assign- 
ment for the benefit of Ids creditors & 


also apparently became intemperate, 
an injunction was granted restram- 
iiig him from interfering with the 
estate ; &the appointment of a receiver 
was directed. — J ohnson McKenzie 
(1890), 20 O, R. 131.— CAN. 


366 ii. Mills 

(1898), 1 N. B. Kq. Rep. 


\\ Pallin 
601 CAN. 


PART II. SECT. 6, SUB-SECT. 2.— 
A. (f). 

Q. Death of one execiUor.} — Bloom- 
field V. Brooke (1880), 8 P. R. 266 ; 
16 i\ L. J. N. S. 145.— CAN. 


r. Executors declining 
AppaiTiiment for ^yment 
Callaghan v. Howell 
O. R. 329.— CAN. 


to act — 
of legacy .] — 


(1897), 29 
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Sect, 6 . — In wh^ ca^a apj>ointment made : Sub-sect, 

the Ct. of Ch. had jurisdiction to sustain the appli- 
cation, as the assets & the Judicial Assessor were 
both in this country, whatever might be the 
nature of his authority ; &, there being the danger 
of his taking the assets again out of the jurisdiction, 
although he might be the proper representative 
of the intestate in Africa, a good case was made 
for the appointment of the receiver. — Hervey v. 
Fitzpatrick (1854), Kay, 421 ; 2 Eq. Rep. 444 ; 
23 L. J. Ch. 564 ; 2 W. R. 338 ; 09 E. R. 178 ; 
sub nom. Hervey v. Fitzgerald, 23 L. T. O. S. 10. 

363. Accrual of arrears of rent.] — Be By- 
water’s Estate, Sargent v, Johnson (1855), 1 
Jur. N. S. 227. 

364. Will conferring power of sale — Doubt as to 
person In whom vested.] — Where it was doubtful 
whether a power of sale of realty, given to the 
extrix. by the will, vested under a codicil in a 
co-exor. thereby nominated, the ct. appointed 
a receiver of the rents & profits of the real estate. 
— Yetts V. Palmer (1863), 2 New Rep. 255 ; 
8 L. T. 528 ; 9 Jur. N. S. 954 ; 11 W. R. 765. 

365. Estate without administration — Infants 
entitled.] — Upon motion on behalf of the infant 
children, a receiver & manager of intestate’s 
estate & business was appointed, where the 
administratrix was dead & there was no existing 
administration to the estate. — Steer v. Steer 
(1864), 2 Drew. & 8m. 311 ; 11 L. T. 602 ; 13 
W. R. 225 ; 62 E. R. 640. 

366. Citation of persons claiming Interest — 
Necessity for.] — Before a receiver of real estate will 
be appointed by the ct., under Court of Probate 
Act, 1857 (c. 77), s. 71 , it is necessary that it should 
appear on affidavit that the heir-at-law, or devisee, 
or other person having or pretending interest in 
the real estate, has been cited under sect. 01. — 
PURDEY v. Field & Hatch (1864), 3 Sw. & Tr. 
576 ; 33 L. J. P. M. & A. 73 ; 28 J. P. 265 ; 12 
W. R. 1088 ; 164 E. R. 1399. 

367. Against executor de son tort.] — Bill stat- 
ing a will <fc codicils giving pltf. an annuity & 
appointing deft. exor. ; that deft, had proved the 
will & also previously meddled with the assets &; 
praying administration. Plea that deft, had not 
proved the will : — Held : the plea was good 
since the only relief that could be given against 
an exor. de son tori in absence of the proper exor. 
is the appointment of a receiver. — Cary v. Hills 
(1872), L. R. 15 Eq. 79 ; 42 L. J. Ch. 100 ; 28 
L. T. 6 ; 21 W. R. 166. 

Annotations : — Mentd. Coote v. Whittington (1873), L. R. 

16 Eq. 534 ; RowseU v. Morris (1873), L. R. 17 Eq. 20. 

368. Before probate — To carry on business.] — 

Spencer v, Shaw, [1875] W. N. 1 15. 

369. .] — Re Parker, Bearing v. Brooks, 

No. 32, ante, 

370. Before administration.] — Re Parker, Bear- 
ing V , Brooks, No. 32, ante, 

371. Executors declining to act — Person en- 
tity to administer not represented.] — Pltf. was 
entitled to a legacy under the will of testator. 
Two of the exors. of the will had decided to re- 
nounce, & the third had not yet made up his mind 
whether he would act or not. Pltf. commenced 
an administration action & applied for a receiver, 
alleging that there was danger to the assets : — 
Hel^ : without deciding whether the ct. has 
jurisdiction to appoint a receiver pending pro- i 


bate, inasmuch as testator’s widow, who was the 
proper person to have administration in case none 
of the exors. acted, was not represented, & as the 
assets were not, in the opinion of the ct., in any 
danger, the application must be refused. — Be 
Henderson, Maclbod v. Lane (1886), 2 T. L. R. 
322, L. JJ. 

372. To prevent tort against estate — ^Trespass.] 

— ^An administrator can bring an action in respect 
of a trespass against the real estate in the interval 
between the death of testator & the grant of the 
letters of administration, & he can, if necessary, 
before the grant obtain the appointment of a 
receiver to prevent a wrong being done to the 
estate. — In the Goods of Pryse, [1904] P. 301 ; 
sub nom. Re Pryse, 73 L. J. P. 84 ; 90 L. T. 747, 
C. A. 

Annotation : — Mentd. Howson v. Shelley, [1913] 2 Ch. 384. 

To prevent executors exercising right of retainer.] 
— See Executors, Vol. XXIII., p. 377, Nos. 
4458-4465. 

B, Actions for Recovery of Land, 

See Real Property, Vol. XXXVIII., pp. 783, 
784. 

C, Bankruptcy Proceedings. 

Interference with receiver.] — See Bankruptcy, 
Vol. IV., p. 16, Nos. 61, 62. 

In what court proceedings against receiver must 
be taken.] — See Bankruptcy, Vol. IV., p. 16, 
No. 63. 

Whether appointment stays execution.] — See 
Bankruptcy, Vol. IV., p. 87, No. 788. 

Whether receiver may take out debtor’s sum- 
mons.] — See Bankruptcy, Vol. IV., p. 87, No. 789. 

Oillcial receiver & special manager.] — See 
Bankruptcy, Vol. IV., pp. 195-204, Nos. 1796- 
1881. 

Appointment of interim receiver.] — See Bank- 
ruptcy, Vol. IV., p. 204, Nos. 1882-1885. 

Whether appointment constitutes creditor a 

secured creditor.”] — See Bankruptcy, Vol. IV., 
pp. 360, 361, Nos. 3360-3365. 

Appeal by receiver — Form of notice.] — See 
Bankruptcy, Vol. IV., p. 5.32, No. 4882. 

Receivership under inspectorship deed — Mis- 
feasance of receiver — Liability of inspectors.] — See 
Bankruptcy, Vol. V., p. 1105, No. 9018. 

Z). As between Co-Owners. 

373 . Co-owners of land — Exclusive occupation 
by one owner — Failure to give security.] — Tenant 
in common in possession, ordered to give security 
for payment of the proportion of rents to his 
co-tenants ; otherwise a receiver. — S treet v, 
Anderton (1793), 4 Bro. C. C. 414 ; 29 E. R. 965. 
Annotation: — Distd. Tyaon v. Fairolough (1824), 2 Sim. & 

St. 142. 

374. .] — If one tenant in common is 

excluded by his co-tenants, the ct., upon satis- 
factory evidence of the exclusion, will appoint a 
receiver over the whole estate. — S andpord v, 
Ballard (No. 2) (1864), 33Beav. 401 ; 33 L. J. Ch. 
450 ; 10 Jur. N. S. 251 ; 35 E. R. 423. 

375. No exclusion.] — ^Motion by tenant in 

common for a receiver against his co-tenant in 
possession, refused ; it not amounting to a case 
of exclusion. — ^M ilbank v, Revbtt (1817), 2 Mer. 
405 ; 35 E. R. 995. 

Annotation : — Consd. Tyson v. Fairolough (1824), 2 Sim. & 

St. 142. 


PART II. SECT. e.SUB-SECT. 2.— D. 

3751. Co-owners of land — No ex- 
duskm .] — On a bill for a partition by 
one tenant in common against another 
a receiver will not be granted, if a 


case of exclusion is not shown. — 
Spratt V. Ahbarne (1834), 1 Jo. Ex. 
Ir. 50.— IR. 


t. 


to accept appointment of receiver of 
other moiety — Where annuities charged 
on both moieties.] — Gtbson v. Wilis 
(1853), 5 Ir. Jur. 170.— IR. 


Whether one co-owner bound 
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876. -.] — ^Motion for a receiver by one 

tenant in common against his co-tenant, on the 
groimd that the latter had given notice to the 
tenants to pay their rents to him only, & had 
advertised the estate for sale, refused, because the 
conduct complained of did not amount to an 
exclusion. — Tyson v, Fairclough (1824), 2 Sim. 
& St. 142 ; 1 Coop, temp, Cott. 479 ; 57 E. R. 300. 

Annotation : — Expld. Searle v. Smalos (1855), 25 L. T. O. S. 

106. 

377. Receiver of plaintiffs’ share 
only.] — The ct. refused, on the application of one 
of several equitable tenants in common, to appoint 
a receiver over the whole estate, against an equit- 
able tenant in common in possession, there being 
no exclusion, but limited the appointment of 
receiver to the share of pltfs. only.—^ANDFORD v, 
Ballard (1861), 30 Beav. 109 ; 7 Jur. N. S. 651 ; 
54 E. R. 830. 

378. Partition action pending.] — 

Porter v. Lopes, No. 3, ante. 

379. Receiver of plaintiff’s share only.] — 

A receiver of a moiety of an estate, claimed by 
pltf. as tenant in common with deft., who was in 
possession of the whole, granted, under the cir- 
cumstances. — Hargrave v. Hargrave (1846), 
9 Beav. 549 ; 15 L. J. Ch. 250 ; 7 L. T. O. S. 467 ; 
50 E. R. 456. 

Annotation : — Refd. Searle v. Smales (1855), 25 L. T. O. S. 

106. 

380. Failure to give security.] — 

Murray v. Cockerell, [1866] W. N. 223. 

.] — See^ alaOy No. 377, ante. 

381. Consideration of legal & equitable 

rights.] — In appointing a receiver, the ct. will 
not proceed further upon the equitable right of a 
tenant in common, than it would upon his legal 
right. — Knowles v. Clayton (1824), 2 L. J. 
O. S. Ch. 181. 

382. Motion opposed by one only of 

persons Interested.] — Searle v. Smales, No. 290, 
ante. 

383. Joint receivers.] — ^Where there was a 

dispute between tenants in common of real estate 
in reference to the receipt of rents, the ct. appointed 
one of the disputants who had an estate for life 
of one-fifth of the property, & another person 
nominated by the other parties, joint receivers 
of the whole estate. — Ramsden v. Fairthrop 
(1863), 1 New Rep. 389. 

Mortgagee of undivided share.] — See Mort- 
gage, Vol. XXXV., p. 525, Nos. 2557-2558. 

384. Ship owners — Want of good faith.] — 
Brenan V. Preston, No. 22, ante. 

385. Appointment Just & convenient.] — 

The ct. will appoint a receiver in a co-ownersnip 
suit where circumstances exist which in the 
opinion of the ct. render such a course just & 
convenient. — The Ampthill (1880), 5 P. D. 224 ; 
29 W. R. 523. 

386. Newspaper owners — Refusal to render 
accounts.] — K. obtained a decree that he was 
entitled to a moiety of a newspaper, subject to a 
lien thereon in favour of his co-owner H., &: the 
decree directed certain accounts to be taken. H. 
had mortgaged his interest, including his lien on 
K.’s share, to M. K. had no interest in the 
premises where the business of printing & publish- 
ing the newspaper was carried on, nor in the 
plant \ised in the business. The books of account 
were in the possession of H. Great delay took 
place in taking the accounts directed by the decree, 
both H. & M. placing every obstacle they could 
in the way. Ultimately M. purported, as mtgee., 
to sell the whole interest in the newspaper to J. 
Thereupon K. filed another bill against M. &; H. 


J., praying that the sale to J. might be declared 
void as against K., & that the newspaper might 
be sold by the ct., & that till sale a receiver & 
manager might be appointed, & that, if necessary, 
this suit might be treated as supplemental to the 
first suit : — Held : a receiver & manager ought to 
be appointed. — Kelly v. Hutton, Kelly v, 
M‘Murray (1869), 20 L. T. 201 ; 17 W. R. 425, 
L. JJ. 

Annotation : — Mentd. Lee v. Haley (1869), 21 L. T. 546. 

387. Partnership property — Carrying on under- 
taking.] — Skip v. Harwood (1746), 1 Dick. 114 ; 
21 B. R. 211 ; auhaequent proceedinga, avb nom. 
West v. Skip (1749), 1 Ves. Sen. 239, L. C. 

388. Securing interest of deceased partner.] 

—Baldwin v. Booth, [1872] W. N. 229. 

.] — See, further, Partnership, Vol. XXXVI., 
pp. 482 et aeq. 

Mines.] — Sec Mines, Vol. XXXIV., pp. 025, 
669, Nos. 221, 657-659. 

E. As between Covenantor and Covenantee, 

389. Covenant to give effect to mortgage.] — 

Where a tenant in tail in remainder had agreed to 
pay a sum of money after the death & failure of 
issue of his brother, the tenant in tail in possession, 
& had secured the money by a mtge. of the estate, 
tNc covenanted to levy a fine &; suffer a recovery 
to give effect to the mtge., but on coming into 
possession of the estate refused to perform his 
covenant, the ct. appointed a receiver of the rents. 
— Free v. IIinde (1827), 2 Sim. 7 ; 57 E. R. 693. 

390. Covenant to pay annuity — Charged by 
incumbent on benefice.] — In 1803, 43 Geo. 3, 
c. 84, repealed 13 Eliz. c. 20, which prohibited the 
charging of benefices. In 1817, 43 Geo. 3, c. 84, 
was repealed, & the effect of such repeal was to 
revive' 13 Eliz. c. 20. In 1811 an incumbent duly 
charged his then present benefice with an annuity, 

covenanted that, if he should afterwards be 
preferred to any other benefice, he would fully 
charge the same with the annuity ; & that in the 
meantime the same should be charged and charge- 
able with the annuity. In 1814, the incumbent 
was preferred to another benefice, but no legal 
charge upon it was executed until the year 1818 : — 
Held : the deed of 1811 constituted a good 
equitable charge, which attached upon the new 
benefice as soon as it was acquired. There being 
subsequent incumbrancers, an order for a receiver 
was made at the hearing, A affirmed on appeal, — 
Metoalfe V. York (Archbp.) (1836), 1 My. & Cr. 
547 ; 6 I.. .7. Ch. 65 ; 40 E. R. 485, L. C. 

Annotations : — Refd. Wellesley v. Wellesley (1839), 4 My. 
& Cr. 561 ; Long v. Storie (1849), 3 De G. & Sm. 308 ; 
Ludgrater v. Channell (1851), 16 L. T. O'. S. 337 ; Morning- 
ton V. Keane (1858), 2 De G. & J. 292 ; Tuckley v. Thomp- 
son (1860), 1 John. & H. 126 ; Holroyd v. Marshall (1862), 
10 H. L. Gas. 191 ; Tailby v. Official Receiver (1888), 
13 App. Gas. 523 ; Western Wagon & Property Go. v. 
West, (18921 1 Gh. 271 ; Re Lind. Industrials Finance 
Syndicate v. Lind, [1915] 2 Gh. 345 ; Re Wait, [1927] 
1 Gh. 606. Mentd. Mont^u v. Sandwich (1886), 32 Ch. 
D. 525 ; Re Mirams, [1891] 1 Q. B. 594. 

391. Covenant in deed of arrangement by 
debtor.] — Debtor executed an inspectorship deed 
for the benefit of his creditors, which was duly 
assented to & registered under Bkpey. Act, 1861 
(c. 134). The deed contained the usual covenants. 
The debtor having broken these covenants, &, 
having refused to submit to the cont^l of the 
inspectors, & having collected & applied to^ his 
own use assets which were subject to the provisions 
of the deed, the inspectors filed a bill praying for 
the appointment of a receiver ^ get in the onj* 
standing estate of debtor subject to the deed. 
The judge appointed a receiver accordingly, on 
the undertaking of pltfs. to submit to any order 
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Sect 6. — In what cases appointment made : Suh-sect. 
2, E., F. dc G.] 

which might thereafter be made as to payment 
over to t& Ct. of Bkpey. by the receiver of any 
moneys to be received by him. — Riciies v. Owen 
(1868), 3 Ch. App. 820 ; 16 W. II. 1072, L. XT. 
Annotations c—DiBtd, BeU v. Bird (1868), 16 W. R. 1165. 

Ck>lisd. Martin r. Powning (1869), 4 Ch. App. 356. Refd. 

Stone V, Thomas (1870), 5 Ch. App. 219. 

F. In Aid of Creditors and M ortgagecs, 

392. Purpose of appointment — To prevent debtor 
dealing with property.] — National Provtnciai. 
Bank of England v, Thomas (1876), 24 W. II . 
1013 ; 3 Char. Pr. Cas. 396. 

393. Money received In ambiguous capacity.] — 
A. had acted in some measure as the agent of both 
parties, in negotiating a loan, by way of annuity 
secured on a rentcharge for the liJfe of the grantor, 
& afterwards in paying the annuity, &; keeping up 
a policy of insurance. A. received from the 
grantor a sum of money for the repurchase of the 
annuity, & persuaded the grantee to execute a 
re-assignment without signing any receipt for the 
consideration money, which re-assignment was 
to be kept by A. until it should be paid, A. falsely 
representing, that the grantor wished to delay the 
payment for some time ; &, without the grantor’s 
knowledge, the annuity was paid regularly to the 
annuitant by A. until he died insolvent : — Held : 
the question in what character A. received the 
money for repurchasing the annuity was sufficiently 
doubtful to warrant the appointment )f a receiver 
on motion. — Vandeleur v, Blagrave (1838), 2 
Jur. 176. 

394. By mortgagee — Against judgment creditor 
In possession — Fraud & collusion not proved.] — 

The bill, stating the title of pltfs. as equitable 
mtgees. by deposit of deeds, &; that certain persons 
represented by defts. had got possession of the 
mtged. estates under elegits sued out by them in 
concert with the mtgor., upon judgments obtained 
subsequently to the date of the equitable mtge., 
in the names of those parties, but at the instance 
of the mtgor., & for fictitious debts, prayed that 
pltfs. might be declared entitled as equitable 
mtgees. to priority over the elegits & the judgments 
so obtained, & that such judgments & elegits 
might be declared fraudulent & void as against 
pltfs., & that the mtge. security might be realised, 
& the proceeds paid to pltfs. towards satisfaction 
of their debt, & that a receiver might, in the mean- 
time, be appointed, defts. restrained from 
receiving the rents of the mtged. premises, & also 
from permitting the mtgor. to receive them. An 
order for a receiver, which liad been made by the 
Vice-Chancellor, was discharged, upon appeal, 
by the Lord Chancellor, his Lordship being of 
opinion that the charges of fraud & collusion were 
not made out against the parties who ^lad obtained 
possession under the elegits, that the question 
whether pltfs. were entitled to priority over defts., 
independently of these charges, was not open to 


them in the present state of the record, inasmuch 
as it was clear, from the frame of the bill, that the 
claim of pltfs. did not profess to be founded upon 
any such ground. — W hitworth ik Gaugain 
( 1841), Or. Ph. 325 ; 10 L. J. Ch. 317 ; 6 Jur. 
523 ; 41 E. II. 515, L. C. 

Annotations: — Refd. Langton v. Horton (1842), 1 Hare, 

549 ; Brunton v. Neale (1844), 14 L. J. Ch. 8 ; Holroyd 

V. Marshall (1862), 10 H. L. Cas. 191. Mentd. Adams r. 

Paynter, Adams v. Lloyd, Adams v. Payntor (1844), 8 

Jur. 1063 ; Castelli r. Cook (1849), 7 Hare, 89. 

395. Equitable mortgagee — Question as to 

priority of Incumbrances.] — Boberts v. Madocks 
(1843), 1 L. T. O. S. 408. 

396. Later mortgagee acquiring pos- 

session.] — On motion for a receiver at the suit of 
an equitable incumbrancer, where another equit- 
able incumbrancer later in date had acquired a legal 
possession, the ct. refused to disturb the possession 
so acquired, & refused the motion for a receiver. — 
Bates v. Brothers (1853), 2 Sm. & G. 509 ; 2 
Eq. Hep. 321 ; 23 L. J. Ch. 150 ; 22 L. T. O. S. 196 ; 
17 Jur. 1174; 2 W. R. 116; 65 E. R. 503; on 
appeal (1854), 23 L. J. Ch. 922, L. JJ. 

See^ further, Mortgage, Vol. XXXV., pp. 520 
et seq, 

397. As against surety — Surety In Ignorance of 
circumstances affecting debt — Duty of creditor to 
make Inquiries.] — (1) It is a matter of discretion 
for the Ct. of Ch. whether it will or will not inter- 
fere by interim order respecting the property of a 
litigant. If the property is in medio, in the actual 
enjoyment of no one, the ct. will interfere for the 
benefit of all concerned. When a married woman, 
liaving separate estate, is a party to a suit, the 
interference will be accorded or refused according 
to the cii'cumstances of the case. 

(2) Where the ct. summarily interferes against 
the legal possession, it has a right to expect pltf. to 
proceed with the most complete & honest diligence 
to obtain a decree. Delay in his proceedings 
constitutes an objection to the proposed inter- 
ference. 

(3) Though a creditor may not, in every case, 
be bound to inquire into the circumstances under 
which a third person becomes surety to him, he is 
so when the dealings between the parties arc such 
as to lead to a suspicion of fraud. 

A creditor of a partnership, consisting of two 
persons, had received from one of them joint & 
several promissory notes, accepted by himself a 
third party, a married woman, having separate 
estate. The partnership was afterwards dissolved 
by deeds, by virtue of which the second partner, 
on giving up certain title deeds, was altogether 
exonerated from liability to the creditor, who, 
however, expressly reserved his rights on all notes 
& other securities which he held in his hands at 
the time of the execution of these deeds. These 
transactions were wholly unknown to the third 
party, who was the surety on the notes. There 
were various circumstances which might have 
awakened the suspicion of creditor, & he had not 
taken any steps to inform the surety as the notes 
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a. Application hy judgment creditor 
^Against company. ] — A nitgee. or j ud^- 
ment creditor of a railway co. is not 
^titled to enforce payment of IiIh 
demand by pale or foreclosure of the 
railway ; ne is only entitled to have a 
manaf^er or receiver of the nndertakinfir 
^pointed. — Galt v. Erie & Niagara 
nr, Co. (1868), 14 Gr. 499.~CAN. 

b. .] — Murdoch v. 

WiNUSOR & Annapolis Rt. Co. (1876), 
R. E. D. 137 ; 3 0,rt. 368.--€AN. 

«. Appointment without tak- 

ing out fi. fa,\~Re Creditors Relief 


Ac’t, 1883, Muirhead V. Lawson, 
McLean’s Case (1884), 1 B. O. R. 
pt. 2, 113.— CAN. 

d. .] — Nova Scotia Mining 

("o. V. Greener (1898), 31 N. S. R. 
1 89.— CAN. 

e. Against assignee of life 
policy of dU-htor.y—Vltts., judgment 
creditors were held entitled to a 
receivership order in respect to deft.'s 
interest in a fully paid up life policy 
which he had assigned to pltfs. as 
security, reserving to himself the cash 
surrender value of the bonus additions. 
—Canadian Mutual Loan & Invest- 


ment Co. V. Ntsbet (1900), 31 O. R. 
562.— UAN. 

f. Against purchaser with 

notice of jvdgmcrit.] — Barrett v. 
Merrick (1836), 2 Jo. Ex. Ir. 193. — 

IB. 

f f. Against purchaser withmt 

ice of judgment .] — Chapman v. 
DUNBAR (1840), FI. & K. 86.— IR. 

h. Against oumer of equity 

of redemption — Where mortgagee in 
possession..] — It is not suifleient cause 
against the appointment of a receiver 
upon a judgment under Will. 4, c. 65, 
ss. 6 & 6, tliat the debtor is only 
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became due that she had become or continued 
liable upon them. In a bill for an account & a 
receiver, filed by creditor, the surety put in an 
answer detailing these circumstances, & alleging 
fraud : — Held : this was not a case in which the ct. 
would interfere by appointing a receiver. — Owen 
&; Gutch V, Homan (1853), 4 H. L. Cas. 997 ; 1 
Eq. Bep. 370 ; 22 L. T. O. S. 58 ; 17 Jur. 861 ; 
10 E. B. 752, H. L. 

Annotations : — Aa to (1) Consd. Viola v. Anglo-American 
Cold Storage Co., [1912] 2 Ch. 305. Generally, Mentd. 
Newton v. Chorlton (185^, 2 Drew. 333 ; North British 
Insce. V. Lloyd (1854), 10 Exoh. 523 ; Davies v. Stalnbank 
a 85 5), 6 Do G. M. & G. 679 ; Price v. Barker (1855), 
24 L. J. Q. B. 130 : (Gardner v. Chapman (1860), 6 Jnr. 
N. S. 1254 ; General Steam Navigation Co. v. Rolt (1860), 
6 C. B. N. S. 550 ; Way v. Hearn (1862), 11 C. B. N. 8. 
774 ; Lee v. Jones (1864), 17 C. B. N. S. 482 ; Bateson 
V. Gosling (1871), L. II. 7 <j. P. 9 ; Oriental Financial 
Corpn. V. Overend, Gurney (1871), 7 Ch. App. 142 ; Muir 
V. Crawford (1875), L. 11. 2 So. & Dlv. 456 ; Duncan, Fox 
V. North & South Wales Bank (1880), 6 App. Cas. 1 ; 
Rouse V. Bradford Banking Co., [1894] 2 Ch. 32 ; Nicholas 
V. Ridley, [1904] 1 Ch. 192. 

398. Specialty creditors — Against mortgagees of 
devisee for life of equitable Interest.] — The ct. 

refused, upon motion by specialty creditors of 
testator, to appoint a receiver of the rents of real 
estate, where the persons in possession & in receipt 
of the rents of the estate were the mtgeesi of a 
devisee for life of an equitable interest. — Coope v . 
CRESSWELL, CAT.DWELL V. ELLISON, GREGORY V, 

Cresswell (1863), 9 L. T. 751 ; 12 W. B. 299. 

399. Against trustees of deed for benefit of 
creditors.] — Waterlow v . Sharp, Gardner v . 
Sharp, [1867] W. N. 64. 

400. .] — The Ct. of Ch. will not, at the 

instance of creditors, appoint a receiver over the 
trustees of such a deed, except where a very special 
case for such an appointment is made out. — B ell 
V, Bird (1868), as reported in 16 W. B. 1165. 
Annotations: — Mentd. Martin v, Powning (1869), 4 Ch. 

App. 356 ; Stone v. Thomas (1870), 5 Ch. App. 219. 

401. Application by judgment creditor — Against 
company — Appointment without prejudice to agree- 
ment for working of undertaking.] — Contract 
Corpn. v , Tottenham & Hampstead Junction 
By. Co., [1868] W. N. 242. 

402. .] — A judgment debtor had lands in 

Surrey subject to an equitable mtge. ; & his 

judgment creditor obtained an order for a receiver 
of these lands. This order was not registered. 
After the appointment of the receiver, debtor sold 
the lands to a purchaser for value without notice : 
— Held : it was just & convenient for the ct. to 
appoint a receiver within the Jud. Act, 1873 (c. 66), 
s. 25 (8).— Be Pope (1886), 17 Q. B. D. 743 ; 
55 L. J. Q. B. 522 ; 55 L. T. 369 ; 34 W. B. 693 ; 
2 T. L. B. 826, C. A. 

Annotations : — Apld. Re Whiteley, Whiteley v. Leoroyd 
(1887), 56 L. T. 846. CSonsd. Cadogan v. Lyric Theatre, 
'1894] 3 Ch. 338. Refd. Blackman v. Fysh, [1802] 3 Ch. 
^09 ; Ashburton v. Nooton, [1915] 1 Oh. 274. 

403. Income from trust fund .] — A judg- 
ment debtor was entitled for his life to the income 
arising from a fund vested in trustees, payable 
half-yearly in Feb. & Aug. Upon application by 
the Judgment creditor in Nov. for a garnishee 


order attaching debtor’s share of the income in 
the hands ^ the trustees, it appeared that the last 
half-yearly payment had been made, & that there 
was no money the proceeds of the trust property 
in the hands of the trustees ; — Held : there was 
no debt owing or accruing at the time when the 
order was applied for which could be attached 
under B. S. C., 1875, Ord. 55, r. 2. Serrible : the 
proper course for the judgment creditor to pursue 
was to apply for the appointment of a receiver, 
under the practice of the Ch. Div.* — W ebb v. 
Stenton (1883), 11 Q. B. D. 518 ; 52 L. J. Q. B. 
584 ; sub nom. Re Hatton, Webb v. Stenton, 49 
L. T. 432, C. A. 

Annotations: — Refd. Booth v. Trail (1883), 12 Q. B. D. 8 ; 

Macdonald v. Tacquah Gold Mines Co. (1884), 13Q.B.D. 

535 ; Wilmot v. Alton (1896), 74 L. T. 813 ; Barnett v. 

Eastman (1898), 67 L. J. Q. B. 617 ; Sutton, Carden v. 

Goodrich (1899), 15 T. L. R. 397 ; Re Greenwood, Sut- 
cliffe V. Gledhill, [1901] 1 Ch. 887 ; Wells r. Wells (1914), 

30 T. L. R. 437. 

404. Against assignee of policy of Insurance — 
Alleged fraudulent assignment.] — In an action 
brought to set aside an assignment of a policy 
of assurance as fraudulent & void against creditors 
under Prevention of Fraudulent Alienations Act, 
1571 (c. 5), the policy moneys having been re- 
ceived by the assignee & remaining in his hands, 
but invested on mtge. & capable of being traced, 
the ct. has jurisdiction to grant an interlocutory 
injunction restraining the assignee from receiving 
or dealing with the mtge. debt without the leave 
of the ct., or to appoint an interim receiver, in 
order to secure the property until the trial of the 
action, for the benefit of creditors. — Re Mouat. 
Kingston Cotton Mills Co. v. Mouat, [1899] 

1 Ch. 831 ; 68 L. J. Ch. 390 ; 80 L. T. 406 ; 43 
Sol. Jo. 380 ; sub nom. Re Mow at, Kingston 
Cotton Mill Co. v, Mowat, 47 W. B. 506. 

405. Against society in nature of Friendly 
Society — Irregularity in expenditure of trust funds.] 
— Re One & All Sickness & Accident In- 
surance Assocn., Bossington V, Trathen (1908), 
Times, Dec. 12 ; on appeal, Times, Dec. 18, C. A. 

406. Creditor of building society — Charge on 
funds of society.] — ^Baker v, Landport & Mid- 
Somerset Benefit Building Society (1912), 
56 Sol. Jo. 224. 

Administration of estates.] — See Sub-sect. 2, A. 
(6), ante, 

Beceiver in bankruptcy, generally, see Bank- 
ruptcy, Vol. IV., pp. 195 et seq. 

Writ of elegit — Application for sale.] — See Exe- 
cution, Vol. XXI., p. 579, No. 1550. 

Appointment by way of equitable execution.] — 
See Execution, Vol. XXI., pp. 664 et seq. 

G. Where Title Disputed. 

407. Jurisdiction of court.] — It is a well settled 
rule that the ct. will not interfere to appoint a 
receiver at the instance of a person alleging a 
mere legal title in himself against other persons 
who are in possession of the estate. — Talbot 
(Earl) v. Hope Scott (1858), 4 K. & J. 96 ; 


seised with an equity of redemption 
unless tbe rntgee. be in possession or 
will gro into possession. — Smith r. 
Egan (1837), Sau. & So. 238.— IR. 

k. Where assets in danger ,} — 

Herbert v, Greene (1854), 3 I. Ch. R. 
270.— IR. 

l. Pending action,] — Slater 

V. Auckland Corpn. (1890), 8 N. Z. 
L. R. 328.— N.Z. 

m. Debtor abroad.] — Parent v. 
Lortie, 7 C. L. T. Ooo. N. 196. — CAN. 

n. By prior incumbrancer — Against 
J. — ^VOL. 


puisne incumbrancer with decree for 
sale,] — If a puisne inoumbranoer has 
grot a decree for a sale, which the rights 
of a prior Inoumbranoer, not in 
possession, prevent, that immediately 
gives the puisne creditor a right to 
a receiver. — Robinson v, Thorpe 
(1824), 1 Mol. 24, 25,n.— IR. 

o. Annuity reserved from trust for 
benefit of creditors — Right of subsequent 
creditor.] — A debtor vests all his 
estates on trustees for payment of 
debts, reserving to himself an annuity 
for his own life : — Held : a subsequent 


elegit creditor who had extended a 
moiety of the annuity, is entitled to 
have a receiver appointed over the 
moiot 3 % or a competent part of it. — 
Flasket r. Dillon (Lord) (1825), 
1 Hog. 324.— IR. 

PART II. SECT. 0. SUB-SECT. 2.— O. 

p. Agair^ party in possession or 
having legal estate — To preserve the 
jirop^l/.l— The removal of a large 
amount of property by deft., & under 
oiroumstances whi<m might fairly give 
rise to suspicion during the i;)endency 
D 
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Ekceivers. 


Sect 6 . — In tohat cases appointment made : Sub-sect, 
2, O., H,, I, J.] 

27 L, J. Oh. 273 ; 31 L. T. O. S. 392 ; 4 Jur. N. S. 
1172 ; 6 W. R. 269 ; 70 E. R. 40. 

Annotations : — Folld. CJarrow v. Ferrlor, Dunn v. Ferrior 
(1868). 3 Oh. App. 719. N.P. Berry v. Keen (1882). 61 
L. J. Ch. 912 ; FoxweU v. Van Gnitten. [18971 1 Oh. 6f 
Retd. Wright v, Wilkin (1859), 7 W. R. 337. Mentd. 
Lowndes v. Bettle (1864), 33 L. J. Ch, 451. 

408. .] — The ct. will not grant a receiver 

of real estate pending litigation between adverse 
claimants where the claims are merely legal, 
notwithstanding that the possession at the time 
of filing the bill is vacant. — Carrow v . Ferrior, 
Dunn v . Ferrior (1868), 3 Ch. App. 719 ; 37 
L. J. Ch. 669 ; 18 L. T. 806 ; 16 W. R. 922, 
L. JJ. ; subsequent proceedings ^ sub nom , Carrow 
V. Ferrior (No. 2), 37 L. J. Ch. 849. 

Annotation : — ^N.F. Berry v. Keen (1882), 51 L. J. Ch. 912. 

409. Effect of Judicature Acts.] — The ct. 

has power under Jud. Act, 1873 (c. o6), s. 25, 
to appoint a receiver where the title to the pro- 
perty is disput-ed. — ^Berry v. Keen (1882), 61 
L. J. Ch. 912, C. A. 

Annotations: — FoUd. FoxweU v. Van Grutten, [1897] 1 Ch. 
64. Reid. MarshaU v. Charteris, [1920] 1 Ch. 520. 

410. Against party In possession or having 
legal estate.] — Receiver not appointed for heir-at- 
law to turn devisee out of possession. 

Heir must recover at law against devisee. — 
Knight, v. Duplessis (1751), 2 Ves. Sen. 360; 

28 E. R. 230, L. C. 

Annotations : — Mentd. Burges v. Lamb (18C ), 16 Ves. 174 ; 
Dashwood v. Magniac, [1891] 3 Ch. 306. 

411. Necessity for showing strong 

grounds.] — The ct. will not order a receiver of an 
estate, where the matters in dispute depend on a 
mere legal title, except strong ground of title is 
shown, & the rents are in danger. — ^M ordaunt v . 
Hooper (1756), Amb. 311 ; 27 E. R. 211. 
Annotation : — Dbtd. Carrow v, Ferrior, Dunn v. Ferrior 

(1868), 3 Ch. App. 719. 

412. .] — Hugonin V, Baseley (1806), 

13 Ves. 105 ; 33 E. R. 234, L. C. 

Annotation : — Raid. Lloyd v. Passingham (1809), 16 Ves. 59. 

413. .]~A receiver may be appointed 

against the legal title in a strong case of fraud 
upon affidavits. — Lloyd v, Passingham (1809), 
16 Ves. 59 ; 33 E. R. 906, L. C. ; svbsequerd 
proceedings (1811), 3 Mer. 697, L. C. 

414. .] — On a bill to set aside a pur- 

chase the answer of defts., the devisees of the 
purchaser, admitting great inadequacy of price 
& stating their ignorance as to other circumst^ces 
of fraud alleged, a receiver appointed.— -Stilwell 
V, Wilkins (1821), Jac. 280 ; 37 E. R. 857, L. O. ; 
affg . S. C. sub nom , Stitwell v , Williams, 6 
Madd. 49. 

Annotations : — Distd. Carrow v. Ferrior, Dunn r. Ferrior 
(1868), 3 Ch. App. 719. Reid. George v. Evans (1840), 
4 Y. &C. Ex. 211. 

416. -.] — The ct. will not, before the 

hearing of the cause, appoint a receiver of the rents 
& profits of real estate, on the mere ground that 
the party making the application has a good 
title ; no fraud or spoliation being alleged against 
the party in possession. — Toldervy v. Colt 
(1836), 1 Y. & C. Ex. 621 ; 1 M. & W. 260 ; Tyr. 
A Gr. 824 ; 6 L. J. Ex. Eq. 25 ; 160 E. R. 264. 
AtmafaHon Mentd. Gundry v , Plnniger (1862), 1 De G. 
M. &, G. 501. 


416. .1 — A receiver will not be 

appointed where the rights, as beWeen pltf. & 
deft., are doubtful, if deft, has obtained the legal 
estate without fraud, & no case of danger as to 
his security is alleged. 

Pltf. sued as heir, & the answer neither admitted 
nor denied that he held that character : — Held : 
this alone was not a sufficient ground for refusing 
a receiver. — Lancashire v, Lancashirb (1845), 
9 Beav. 120 ; 16 L. J. Oh. 54 ; 6 L. T. O. S. 117 ; 
9 Jur. ^966; 50 E. R. 289. 

417. .] — ^Where the right to property, 

which is the subject of litigation, depends on 
questions to be decided at law, the jurisdiction 
in equity to grant a receiver is only to be exercised 
when there is a reasonable probability of success, 
dc the property, the subject of the suit, is in danger. 

Testator executed two wills, one in 1816 &; the 
other in 1818. Pltf. claimed as devisee under the 
former will, & impugned the validity of the latter 
will on the ground of the mental incapacity of 
testator ; deft, was in possession imder the latter 
will, which he had established against the heir 
at law in a suit to which pltf. was not a party. 
The legal estate being outstanding, pltf. filed his 
bill in this ct. to remove the impediments to his 
proceeding at law to set aside the will of 1818. 
The trial having taken place, & resulting in a 
verdict for pltf. : — Held : inasmuch as the verdict, 
unless confirmed by judgment, was of no legal 
value, & as defendant was in possession under 
the sanction of the ct., & such ‘possession was not 
shown to have been obtained by violence or 
wrong, pltf. was not entitled to a receiver, & the 
fact that the legal estate in the property was out- 
standing in trustees, was immaterial to the ques- 
tion. — Bainbrigge V , Baddeley (1851), 3 Mac. 
& G. 413 ; 13 Beav. 355 ; 16 L. T. O. S. 549 ; 42 
E. R. 320, L. C. 

Annotation: — Consd. Carrow v. Ferrior, Dunn v, Ferrior 

(1868), 3 Ch. App. 719. 

418. .] — A judicial factor will not be 

appointed where one of the parties has attained 
peaceable & unequivocal possession before the 
competition arises. 

The ct. in such a case will not act on mere 
allegation unsupported by proof. — Campbell v. 
Campbell (1864), 4 Macq. 711, H. L. 

419. Where all parties do not ap- 

pear.] — The ct, will not dispossess a deft., who is 
interested & has the legal title, & appoint a receiver 
before answer, unless all the other parties interested 
join in the application, except upon very strong 
grounds of objection. — S mith v. Smith (1836), 2 
Y. & C. Ex. 353 ; 6 L. J. Ex. Eq. 70. 

420. Destructive waste.] — The ct. 

will not grant a receiver or injunction against a 
devisee^in possession, except in a case of destruc- 
tive waste. — ^Wright v, Wilkin (1859), 7 W. R. 
337 ; on appeal^ 7 W. R. 431, L. (3. & L. JJ. 

421. With notice of 11s pendens.] — Pltf., 

previous to his marriage with A.'s daughter, 
wrote a letter to A. inquiring what fortune his 
daughter was entitled to. A., in reply, wrote to 
pltf., stated that certain houses were entailed 
on his daughter, after his decease. A. died, 
leaving his daughter, his only child, & having 
devised all his real estates to his wife. It was 
then discovered that A. was tenant in tail male 


of the suit in which the question of 
title to that property would be 
determined. Is a sufficiently strong 
gxmind for the appointment of a 
receiver. — SiA Ram Das r. Mababib 
Das (1899), I. L. R. 27 <^lc. 279.— 
DID. 


.1— hill r. Kibwan 

(1824), 1 Hog. 176.— IR. 

r. .] — Lloti e. Tbim- 

LBSTON (Lord) (1829), 2 Mol. 81. 
— IR. 

t. J — Dobbin e. Adams 

(1846), 8 I. Eq. R. 167.— IB. 


ft. .] — Qt. will 

interfere by a receiver to preserve a 
property where there is dai^er of 
eviction, oven although pltf.'s demand 
is disputed, if he has a primA facie 
right. — F bthbbstonb v. Mitohbll 
(B 46), 9 I. Eq. R. 480.— IR. ^ ^ 
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of the houfles, with reversion to himself in fee. 
In Jan. 1810, pltf. & his wife filed a bill against 
A.’s widow, who was in possession of the houses, 
to have the houses conveyed to pltf.’s wife, con- 
formably to the representation in the letter, 4fe 
for a receiver, & an injunction to stay proceedings 
at law. An injunction was granted, & the widow 
having put in her answer, the injunction was, 
in Jan. 1818, continued. On the same day pltf. 
obtained an order to amend, but did not act upon 
it, or take any further proceedings, till May, 
1820. In Apr. 1818, the widow mortgaged the 
houses for five hundred years to H., &, in May, 

1819, she sold an annuity to M. & secured it by 
a conveyance of the houses to trustees in fee ; 
& in May, 1819, she sold & conveyed the houses, 
subject to the mtge. & annuity, to W. in fee. 
Neither H., W. nor M. had then any notice of the 
suit, or of pltf.’s claim. In Jan. 1820, at which 
time M. had notice, the houses were purchased 
by M. & conveyed to him by H. & W. In May, 

1820, the bill was amended. The widow having 
gone abroad without answering the amended bill, 
a decree was taken pro confesso against her in 
Nov. 1822. In Bee. following, pltf. had notice 
of the conveyance to M. but did not make him a 
party to the suit, & opposed his attending the 
master upon the inquiries directed by the decree. 
In Mar. 1831, pltf. filed a bill against M. stating 
the proceedings in the original suit, & praying 
that M. might be decreed to convey the houses 
to pltf.’s wife, & for a receiver. M. put in his 
answer, & relied on the delay in the proceedings 
of the original suit, the decree having been taken 
pro confesso, the want of notice in H. & W., & in 
himself, when he purchased the annuity, & on 
pltf. not having made him a party to that suit ; 
but the ct., on motion, granted a receiver. — Landon 
V. Morris (1832), 5 Sim. 247 ; 2 L. J. Ch. 35 ; 58 
E. R. 329, L. C. 

422. Party claiming under bare legal title.] 

— Mordaunt V, Hooper, No. 411 , ante, 

423. .] — A ship belonging to defts., 

registered in the port of London, sustained serious 
damage on her voyage to New Zealand, & on her 
arriv^ there was surveyed & pronounced not 
seaworthy. The master was unable, either by 
loan or bottomry, to raise money for her repair, 
& he at length sold the ship to pltfs., & on 
receiving payment of the purchase-money by a 
bill of exchange in London, executed to them a 
bill of sale of the ship. Pltfs. repaired the ship 
& sent her to England with a cargo. Defts. 
refused to ratify the sale or consent to the registry 
of the ship in pltfs’. names, & on the arrival of 
the ship in the port of London, defts. put several 
men on board to take possession of the ship & 
cargo for them. Pltfs. thereupon applied for an 
injunction to restrain defts. from interfering 
with the ship, or removing her out of the jurisdic- 
tion, & for a manager & receiver of the ship & 
cargo: — Held: (1) pltfs. had no equitable, as 
distinct from a legal, title to the ship, &, inasmuch 
as their title, if they acquii*ed any, was a purely 
legal one, & the case of interference, if wrongful, 
was, therefore, a mere trespass, the ct. would not 
interfere in favour of pltfs. by injunction ; (2) 
pltfs., according to the case made on the motion, 
if they failed at the hearing to establish their right 
to the ship, would be entitled to equitable relief 
in respect of the bill of exchange for the purchase- 
money ; & they were entitled to have the trial 
of the legal right put in a course for determination, 
& to have the property protected in the meantime, 
r^RiDGWAY V. Roberts (1844), 4 Hare, 106 ; 67 

R. 580. 


424. Plaintiff to proceed diligently to 

obtain decree establishing title.] — Owen & Gutch 
V. Homan, 397, ante, 

425. Discretion of court.] — Owen 

Gutch v, Homan, No. 397, ante, 

426. After decree in partition action — ^To pre- 
serve rents & profits — Pending appeal.] — In a suit 
for determining the right as between pltf. & deft, 
to certain estates, a decree was made declaring the 
right of pltf. & one of defts. to two-thirds ; owing 
to a previous partition suit, the decree contained 
no specific direction that deft, against whom the 
decree was should deliver up possession. The bill 
did not pray nor make a case for a receiver, nor 
did the decree appoint a receiver. After the 
decree, from which an appeal was pending, deft, 
did not deliver possession ; there were charges & 
outgoings to be provided for, &, owing to disputes 
between the parties, the tenants refused to pay 
their rents either to pltf. or to defts. 

A receiver was appointed of the lands let to 
tenants, but not of the mansion house & land in 
the personal occupation of deft., the ct. expressly 
refusing to make the appointment of a receiver 
ancillary to the exclusion of deft, from possession 
& granting it only to provide for the due receipt 
of the rents, & providing for the preservation of 
the property, & the payment of liabilities out- 
goings. — Wright v, Vernon (1865), 3 Drew. 112 ; 
61 E. R. 845. 

427. Dispute between grantees of rentcharges — 
Property untenanted.] — In a suit on behalf of a 
number of grantees of rentcharges on the same 
property, who had powers of distress & entry, a 
receiver was appointed to protect the property 
pending the litigation, it being untenanted, & it 
being impossible to obtain tenants, for want of 
protection against the powers of the several 
grantees of the rentcharges. — White v, Smale 
(1856), 22 Beav. 72 ; 52 E. R. 1035. 

AuTiotationa : — Reid. Carrow v, Forrior, Dunn v. Ferrlor 

(1868), 3 Ch. App. 719. Mentd. Clark v. Rivers (1867), 

L. K. 6 Eq. 91 ; Dawkins v, Ponrhyn (1877), 6 CJh. D. 

318. 

428. Dispute between heir-at-law & devisee — 
Neither party in possession.] — The ct. may appoint 
a receiver of x^ersonal estate pending the grant of 
probate which has been delayed on account of a 
caveat having been entered where a suit in the 
Probate Ot. has not been actually constituted. 
The ct. will, also, under the same circumstances, 
ajjpoint a receiver pendente lite of the rents of real 
estate, if neither the devisee nor. the heir-at-law 
is in actual possession. — Parkin v, Seddons 
(1873), L. R. 16 Eq. 34 ; 42 L. J. Ch. 470 ; 28 
L. T. 353 ; 21 W. R. 538. 

Fraud alleged.] — See Nos. 413-416, ante. 

Actions to recover land.] — See Real Property, 
Vol. XXXVIII., pp. 783, '784. 

H, Equitable Execution, 

See Execution, Vol. XXI., pp. 664-674, Nos. 
2448-2536. 

I, MeUrimonial Causes — Enforcement of Orders, 

See Husband &: Wife, Vol. XXVII., p. 547, 
Nos. 6978-5988. 

J. As between Mortgagor and Mortgagee, 

See Nos. 394-396, ante : Mortgage, Vol. 
XXXV., pp. 620-632, 539, 589, 590, Nos. 2487- 
2638, 2084, 3277-3291. 

D 2 
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Receivers. 


Bed, 6 . — In vohid cases appointment made : Sub-sect. 
2, K.f L. 

K. Recovery of Bentcharges and Annuities, 

429. Effect on other incumbrancers on estate.] — 

A. haying charged his estates by mtges. & other 
incumbrances to a very large amount, appointed 

B. to be his steward or receiver of all his estates 
with verbal directions to pay the interest to the 
mtgees., & to pay over the surplus of the rents 
to himself. On the making a fifth mtge. A. by 
deed appointed B. receiver of the estates comprised 
in that mtge. in trust to keep down the interest 
of that mtge., & to pay over the residue of the 
rents to himself. A. afterwards granted several 
annuities, which he charged on all the mtged. 
premises, &> demised the same to a trustee for 
securing the said annuities in manner therein 
mentioned, & subject thereto to permit A. to 
receive the surplus for his own benefit. At the 
time of granting these annuities A. represented the 
estates to be free from all incumbrances. On a 
bill filed by the annuitants against A. & B., without 
making any of the prior incumbrancers parties, 
the ct. will restrain B. from paying over any part 
of the rents to A. & will appoint a receiver, without 
prejudice to the prior mtgees. taking possession. — 
Dalmerv. Dashwood (1793), 2 Cox, Eq. Cas. 378 ; 
30 E. B. 174. 

430. .] — Roberts v, Mabocks (1843), 1 

L. T. a S. 408. 

431. .] — Where A. & liis incumbrancers, 

B., C., & D., joined in the appointment of a 
receiver, who covenanted to keep down the incum- 
brancers, according to their priorities, & pay the 
surplus to A. : — Held : a subsequent mtgee. from 

A. could not sustain a bill against the receiver 
& A. for an account of the rents & an injunction 
against paying the surplus to A, in the absence of 

B. , C. & D. 

I entertain no doubt, that the owner of an 
estate may enter into such an arrangement or 
contract with a steward or other person to receive 
the rents of his property, which wul be binding not 
only on the owner but on any person to whom 
the owner may afterwards convey that property, 
with notice of the contract (Romilly, M.B.). — 
Ford v, Rackham (1853), 17 Beav. 485 ; 23 L. J. 
Ch. 481 ; 22 L. T. O. S. 112 ; 2 W. R. 9 ; 61 E. R. 
1122. 

Annotation : — Befd. Jefferys v. Dickson (1866), 1 Ch. App. 
183. 

432. .] — Eyton V, Denbigh, Ruthin & 

CoRWEN Ry. Co., No. 670, post, 

433. Validity of rentcharge disputed.]— -B azzel- 
GEm V, Battine, Battine V, Bazzelgetti (1821), 
2 Swan. 156, n. ; 36 E. R. 676. 

Annotations .—Refd. Pelly v. Wathen (1849), 7 Hare, 351 ; 
Knight V. Bowyer (1858), 2 De G. & J. 421. 

434. Purchaser of lands charged refusing to pay.] 

— ^Pritchard v, Fleetwood, No. 461, post, 

435. Grantor residing abroad — Agent in this 
country^ — Tanpield v, Irvine, No. 47, ante, 

436. Property charged belonging to married 
woman.] — ^Testator devised & bequeathed certain 


copyhold & leasehold estates to trustees, upon trust 
to pay the rents & profits to A. for her me to her 
separate use, & without power of anticipation ; & 
testatrix gave certain freehold estates lo trustees 
in trust for A. for her life, to her separate use, & 
without power of anticipation. A. was a feme 
sole at the date of testator’s will, & of his death. 
She was also a feme sole at the date of testatrix’s 
will, but she was married at the death of testatrix. 
A. joined with her husband in granting annuities 
to pltf., charged upon the esta&s bequeathed by 
testator, & the estates devised by testatrix. On 
the insolvency of the husband, a bill was filed by 
pltf. to have the annuities paid out of the estates, 
&, upon motion for an injunction & receiver, the 
ct. granted the motion as to the estates devised 
by testator, but not as to those devised by 
testatrix, on the ground that the rents of the former 
estates ought to be secured till the question in the 
cause could be determined, which could not be 
decided on an interlocutory motion. — Tuu^tt v, 
Armstrong (1836), 1 Keen, 428 ; Donnelly, 131 ; 
6 L. J. Ch. 303 ; 48 E. R. 371. 

437. Grantee having powers of distress or entry.] 
— White v, Smale, No. 427, ante. 

438. .] — The annuity being charged upon 

land, with a power of distress superadded by 
Landlord & Tenant Act, 1730 (c. 28), pltf. had 
power to help himself, & was not entitled to a 
receiver. — Sollory v. Leaver (1869), L. R. 9 Eq. 
22 ; 39 L. J. Ch. 72 ; 21 L. T. 453 ; 18 W. R. 69. 
Annotations: — Folld. Kelsey v, Kelsey (1874), L. R. 17 Eq. 

495. Refd. Koper v, Koper (1876). 3 Ch. D. 714. 

439. Estate of sufficient security.] — 

Testator by his will bequeathed certain lease- 
holds to deft., upon condition that he paid there- 
out, or out of the rents thereof, an annuity of £70, 
by half-yearly payments, to pltf. during his life. 
The leaseholds were of amply sufficient value to 
secure payment of the annuity. The annuity had 
been regularly paid since the death of testator. 
One half-yearly payment of the annuity being in 
arrear, the annuitant filed his bill to enforce 
payment thereof, for the appointment of a 
receiver : — Held : the annuity being charged on 
land of amply sufficient value to secure payment 
thereof, with a power of distress superadded by 
Landlord & Tenant Act, 1730 (c. 28), pltf. was not 
entitled to have a receiver appointed, & bill dis- 
missed with costs. 

There might be an annuity charged on property 
the rents of which would not be sufficient to pay 
the amount due, then I should have thought 
that a receiver might be necessary. Or where 
an annuity has been long in arrear, & a distress 
would not enable the annuitant to raise the amount 
due, in that case a receiver might be necessary 
(Malins, V.-C.). — Kelsey v. Kelsey (1874), L. R. 
17 Eq. 495 ; 30 L. T. 82 ; 22 W. R. 433. 

440. Receiver agent of grantor — Or personal 
representative — Charge of business to secure 
annuity.] — ^Where a person has created a charge 
on a business to secure an annuity, & after his 
death the annuitant, in exercise of a power given 
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429 L Effect on other incumbrances on 
estate.] — Rowe v, Gough, Gough tj. 
Boi/TOK, [1999] 1 I. R. 98, H. L. — IR. 

h. Oremtor residing abroad,] — A 
Moeiver will be appointed over the 
pogieofllon of the grantor of a rent- 
oham, who leBidee ont of the jurls- 
dlotion, on an affidavit that he stayed 
out of the jnrisdlotion to avoid service 
of process. — Q uin v, Gunn (1823), 1 
Hog. 75. — ^IR. 

487 L Oremtee haring powers of dis- 
tress or enffp.}— B tbtxlly v, Mubpht 


(1840), 2 1. Eq. R. 448.— IR. 

0. Avplication by prior annuitant,] 
— A prior annuitant may obtain a 
receiver over the possession of a 
custodee. — O'N eill v. Ward (1824), 
1 Hog. 111.— IR. 

d. Remedies at law ineffecktal .] — 
Receiver appointed over an annuity 
secured to the debtor by a trust term, 
where the creditor had taken ineffectual 
remedies against the debtor at law. — 
Dillon v. Plaskett (1828), 1 Dow. 
& a. 320.— IR. 

•. AnnuUy charged on land.] — 


Hogan V. Bodkin (1826), 1 Hog. 374. — 
IR. 

I. .] — Whenever an annuity 

Is charged on land the party is entitled 
to come into a ct. of equity for that 
which Is the appropriate relief In such 
oases, namely, the appointment of a 
receiver. — Swift v. Swift (1841), 3 I. 
Eq. R. 267.— IR. 

f . .1 — Beamish v. Austen (1875), 

, R. Eq. 361.— IR. 
h. After decree for sale — On 
defendant failing to bring in title deeds , ) 
— ^After a decree for a sale in a suit to 
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by reference to a mtgee.’s power under Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
appoints a receiver &> directs him within the terms 
of the power to manage & carry on the business 
as ho may think fit/’ the receiver becomes the 
agent of the mtgor.’s personal representative for 
the purpose of managing & carrying on the 
business. — Be Hale, Lille y v. Foad, [1899] 
2 Ch. 107 ; 08 L. J. Ch. 517 ; 80 L. T. 827 ; 47 
W. R. 579 ; 16 T. L. R. 389 ; 43 Sol. Jo. 528, C. A. 

441. Arrears paid off — Discharge of receiver.] — 
Braham r, Strathmore, No. 1006, anie. 

442. Receiver of tithe rentcharge.] — Peed v. 
King (1894), 11 T. L. R. 18, D. C. 

Annotation : — Distd. Eccl. Comrs. v. Upjohn, [1913] 1 K. B. 

501. 

443. .] — Ecclesiastical Comrs. v. Up- 

john, [1913] 1 K. B. 501 ; 82 L. J. K. B. 435 ; 
108 L. T. 417, D. C. 


L* As between Tenant for Life and Bemainderman* 

444. To prevent waste.] — Vann i\ Barnett 
(1787), 2 Bro. C. C. 157 ; 29 E. R. 91. 

Annotations: — Consd. Metcalfe v. Pulvertoft (1812), 1 Ves. 

& B. 180. Refd. Hugonin v, Baseley (1806), 13 Ves. 103 ; 

Lloyd V. Passlngham (1809), 16 Vos. 39; Coward v. 

Chadwick (1825), 2 lluss. 150, n. Mentd. Jervis v. White 

(1801), 6 Ves. 738. 

445. .] — Powys v. Blagrave, No. 174, 

ante. 

446. Pulling down & rebuilding houses — 

Receiver pending rebuilding.] — Testator devised 
his estates to B. for life without impeacliment of 
waste, except voluntary waste in pulling down 
houses & not rebuilding the siime or others of 
equal or greater value. B. pulled down the 
mansion house, with the intention of forthwith 
building a better on the site, was proceeding 
with all reasonable dispatch to carry such intention 
into effect : — Held : the person entitled to the 
next vested remainder was not entitled to have a 
receiver of the rents appointed in order to secure 
the rebuilding of the mansion. — Mickijethwait 
V. Micklethwait (1857), 1 De G. & J. 504 ; 26 
L. J. Ch. 721 ; 30 I.. T. O. S. 5 ; 3 Jur. N. 8. 
1279 ; 5 W. R. 861 ; 44 E. R. 818, L. JJ. 

Annotations: — Mentd. Halliwell v, Phillips (1858), 4 Jar. 

N. S. 607 ; Tamer v. Wright (1860), 2 De G. F. & J. 234 ; 

Baker v. Sebright (1879), 13 Ch. D. 179; Stafford v. 

Satbcrland (1892), 36 Sol. Jo. 381 ; Wcia-Blandcll v. 

Wolseley, 11903] 2 Ch. 664. 

447. Decree to sell term for raising portions — 
Tenant for life obstructing decree — Refusal to pro- 
duce title deeds.] — Limitation of a term for five 
hundred years to raise x^ortions for younger 
cliildren, &; afterwards estate limited to M. for 
life, with remainders over, & a decree made to sell 
the term for raising the portions. M., the tenant 
for life, refusing to produce the title deeds before 
the master, <fc obstructing the decree, an order 
was made on motion for a receiver of the rents & 
profits of the estate. — Brigstocke v. Mansel 
(1818), 3 Madd. 47 ; 56 E. R. 427. 

448. Tenant for life of renewable leaseholds — 
Allowing leases to expire — Receiver to provide fund 
for renewal.] — Testator devised a freehold estate 
to A. for life, with remainder to his first & other 
sons in tail male ; & he directed that a church 
lease which he held for a term of twenty-one years. 


renewable every seventh year, should be regularly 
renewed by the persons successively possessing the 
freehold est^^te under his will, & be enjoyed 
together with the same. A. omitted to renew 
in proper time, & the lease expired in 1798. A.’s 
eldest son came of age in 1800, & thereupon joined 
with his father in suffering a recovery of the 
freehold estate. A. died in 1830, & in 1831 the 
son filed his bill, praying compensation for the loss 
of the lease, out of his father’s assets : — Held : 
there was no such laches or acquiescence on the 
part of pltf., as to debar him of his equitable 
remedy. 

The ct. upon reasonable grounds being shown by 
the threats or acts of the tenant for life, might have 
granted a receiver, in order to provide a fund for 
renewal, or might possibly have compelled him to 
renew ; or, if he had already suffered the lease to 
expire, the application might have been panted on 
that default for a receiver ; though in such a 
case it could only have been to provide a fund for 
compensation (Lord Brougham, C.). — ^Bennett 
V. Colley (1833), 2 My. K. 225 ; Coop, temj)* 
Brough. 248 ; 39 E. R. 930. 


Annotations : — Mentd. Leeds v. Amherst (1846), 2 Ph. 117 
Hawkins v. Gardiner (1854), 2 Sm. & G. 441 ; Baker i 
Peck (1860), 3 L. T. 656 ; Blake v. Peters (1862), 31 L 
Ch. 884 ; Higginbotham v. Hawkins (1872), 41 L. J. 
828. 


. J. 

Ch. 


449, Transfer of stocks in fraud of remainder- 
man — Rents of other property ordered to be applied 
to replace stocks.] — On the marriage of N. & G., 
two settlements were executed : by one, a sum 
of stock & estates in W., the lady’s property, 
were conveyed to trustees in trust for her for 
life, with remainder in trust for the children of the 
marriage, & by the other N. gi'anted out of his 
estates a rentcharge to G. for life. She, after her 
husband’s death, fraudulently obtained a transfer 
of the stock, & sold it out ; &, afterwards, she 
assigned her life interest in the estates in W., & 
the rentcharge to A., for valuable consideration, 
but with notice of the fraud : — Held : the rents 
of the estates in W., & the rentcharge, were liable 
to be applied to replace the stock, & a receiver of 
them was granted before answer. — W oodyatt v, 
Gkesley (1836), 8 Sim. 180 ; 59 E. R. 72. 
Annotations : — Refd. Hastle v. Hastie (] 

Mentd. Burrldg© v. Row (1842), 1 Y. 

Irby V. Iroy (1858), 25 Beav. 632 ; Fc 
3 Cb. D. 508 ; Re Weston, Davies v. 

164. 


'875), 24 W. R. 242. 
& C. Cb. Cas. 183 ; 
►X V. Buckley (1876), 
Tagart, [1900] 2 Cb. 


450. Leasehold premises — Tenant for life not 
repairing according to covenant.] — ^When a tenant 
for life of leasehold houses is allowed by the trustees « 
to receive the rents, & the houses are not kept in 
a proper state of repair according to the covenants 
of the lease the ct, will, at the instance of one of the 
trustees, appoint a receiver of the rents, for the 
purpose of enforcing the proper repair, of the 
houses . — Be Fowler, Fowler v. Odell (1881), 
16 Ch. D. 723 ; 44 L. T. 99 ; 29 W. R. 891. 
Annotations : — Refd. Re Courtier, Coles u. Courtier, Courtier 
V. Coles (1886), 34 Cb. D. 136 ; Re Baring, Jeune f>. Bari^, 
[1893] 1 Cb. 61. Mentd. Re Gjors, Cooper v. GJors, [1899] 
2 Cb. 54. 


M. As a/jainst Trustees. 
Sec Trusts & Trustees. 


tbe arrears of a reutebargo, t-bo 
ct. will appoint a receiver if deft, do 
unt bring In the title deeds pursuant 
Harris 

entering nw/wicry.] — 
ot. granted a receiver, on a bill 
to raise arrears of an annuity 


devised in trust for a lady (who 
afterwai'ds became a mm), during 
whatever period of her natural life 
she continued immarried. — E vans r. 
Cassidy (1847), 11 1. Eq. R. 243.— IR. 

PART II. SECT. SUB-SECT. 2.— L. 

1. To raise arrears of interest — 


(cerwrd due during former life tenan^,] 
-A receiver will not be appointed 
ver a life estate to raise arrears of 
iterest which aooru© due durli» tbe 
me of a former tenai^ for life.— 
arnktt’b Executors v. Pratt (1833), 
layes & Jo. 303. — IR. 
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Sect* 6. — In whcU cases appointment made : Sub-secU 
2, N. & QQ 

As between Vendor and Purchaser, 

451. As against purchaser — Purchase subject 
to rentcharge — ^Payment refused.] — If a purchaser 
of the legal estate in lands, subject to an equitable 
rentcharge, refuse to pay the rentcharge, a 
receiver will be appointed. — Pritchard v. ItaET- 
WOOD (1815), 1 Mer. 64 ; 35 B. R. 597, L. C. 

462. Pending reference of title.] — ^Receiver 

appointed on the motion of the vendor, pending 
a reference of title. — Boehm v. Wood (1820), 
2 Jac. & W. 236 ; 37 E. R. 617, L. C. 

Annotation : — Apld. Gibbs v, David (1875), L. R. 20 Eq. 373. 

453. Inadequacy of price.] — Stidweld v, 

Wilkins, No. 414, ante, 

454. Land dealt with contrary to usual 

course of husbandry.] — (1) Where a purchaser is 
let into possession of the estate under the contract, 
his dealing with the property in a manner con- 
trary to former usage, or contrary to the usual 
course of husbandry, may be ground for ordering 
liim to pay the purchase-money into ct., or for 
the appointment of a receiver ; but will not 
authorise a decree against him to compel him to 
accept the title on the'groimd of waiver of objec- 
tions. (2) A receiver may be appointed at the 
hearing though not prayed for. — Osborne v, 
Harvey (1841), 1 Y. & C. Ch. Cas. 116; 11 
L. J. Ch. 42 ; 62 E. R. 815. 

Annotation : — Generally^ Mentd. Re Gloag & Miller’s Conti'act 

(1883), 23 C^h. D. 320. 

455. To enforce lien.] — BiU for unpaid 

vendors against two railway cos. — ^the purchasers 
& their lessees — in possession of the land, for 
specific performance of the contract ; for pay- 
ment of the purchase-money ; for an injunction 
against both cos. ; for a declaration of lien, & 
that it might be enforced by a sale ; & that a 
I’eceiver might be appointed of the rents & profits 
of the purchasers’ estate. The ct, decreed specific 
performance & payment of the purchase-money 
within three months ; Declared a lien as against 
both cos. ; & gave leave, in case the money should 
not be paid, to apply for an injimction, & for the 
appointment of a receiver to enforce the lien. — 
Winchester (Bp.) v. Mid-Hants Ry. Co. (1867), 
L. R. 5 Eq. 17 ; 37 L. ,T. Ch. 64 ; 17 L. T. 161 ; 
32 J. P. 116 ; 16 W. R. 72. 

Annotations : — Generally, Mentd. Drax v, Somerset & Dorset 

Ky. (1868), 38 L. J. Ch. 232 ; Goodford v. Stonebouse & 

Nallswrortb Ky. (1869), 38 L. J. Ch. 307 ; Marling v, 

Stonchouse & Nailsworth Ky. (1869), 38 L. J. Ch. 306. 

456. .] — person who had sold to a 

railway co. some l^d over which the railway had 
been made & opened, obtained a decree ordering 
specific performance, & declaring his lien for the 
balance of purchase money. The co. having 
become insolvent, an order was made, on the 
petition of the vendor, for sale of the land & pay- 
ment of the deficiency, & for an injunction 
restraining the co. untU payment from running 
sny engine over or otherwise using or continuing 
in possession of the land : — Held : an injunction 
was not the proper form of relief as it would make 
the land useless to both parties. The order for 
an injunction was therefore discharged & an 
order made for a receiver, with a direction to the 
co. to give him immediate possession. — M unns v. 
Isle op Wight Ry. Co. (1870), 6 Ch. App. 414 ; 


89 L. J. Ch. 522 ; 23 L. T. 96 ; 18 W. R. 781, 
L. O’ . 

Annotations : — Mentd. Lyoett v, Stafford & Uttoxeter Ry. 

(1872), L. R. 13 Eq. 261 ; Allgood v, Merrybent & Dar- 
lington Ry. (1886), 33 Ch. D. 671 ; Re Stucley, Stuoley 

vTKekewlch, [1906] 1 Ch. 67. 

467. .] — By London, Chatham So 

Dover Railway (Arbitration) Act, 1869 (c. cxvi), 
s. 17, amongst the matters referred to the arbi- 
trators were, the legal & equitable rights So 
interests of cos. whose lines were worked by the 
co., the rights of any persons having or claiming 
any lien upon any lands in which the co. were 
interested, So all matters in question in all suits 
in which the co. were parties ; So it was enacted 
that the powers of the arbitrators should extend 
to ascertain So determine the matters aforesaid. 
It was also enacted, sect. 18, that the Crystal 
Palace Railway should be “ worked So main- 
tained ” by the co. as an integral part of the co.’s 
undertaking ” ; that certain half-yearly payments 
should be made to the Crystal Palace Railway 
co., So that such payments, So the property of the 
Crystal Palace Railway co., should be subject, 
“ as respected creditors of that co., to the same 
rights & remedies as could now be enforced 
against the tolls So property of that co.” 

At this date the London, Chatham So Dover 
Railway co. were working the Crystal Palace 
Railway line under a resolution of their own 
directors, without any lease or agreement ; So a 
suit was pending against both cos. by an unpaid 
vendor of lands of which possession had been 
taken by the Crystal Palace Railway company in 
1864 So 1865, So upon part of which the line had 
been constructed. In this suit the London, 
Chatham So Dover Railway co., who were made 
co-defts. by amendment, had answered, pleading 
that they were unnecessary paities ; but at the 
hearing, in Mar. 1868, it was declared that, upon 
default of payment within one month by the 
Crystal Palace Railway co. of what should be 
certified to be due, pltfs. would be entitled to a 
lien on the lands against both cos. Default was 
made by the Crystal PalaceRailway co., So shortly, 
afterwards proceedings in the suit were, by the 
arbitrator’s first award, stayed as against the 
London, Chatham So Dover Railway co. only. 
Upon petition by pltfs., praying that the amount 
due imder the above order for principal, interest, 
So costs might be raised by a sale of the lands, So 
in the meantime for an injunction So receiver. So 
other relief ; — Held : London, Chatham So Dover 
Railway (Arbitration) Act, 1869 (c. cxvi), did not 
interfere with the rights of petitioners ; So order 
made as prayed. — Sr. Germans (Earl) v. Crystal 
Palace Ry. Co. (1871). L. R. 11 Eq. 568; 24 
L. T. 288 ; 19 W. R. 584. 

458. .] — ^A. who was the owner of 

leasehold premises, on which the business of a 
private hotel was carried on. So furniture, entered 
into a contract for the sale of such lease, furniture. 
So the goodwill of the business to B. A portion 
of the purchase-money remained unpaid. So a 
draft assignment of the lease &; mtge. to secui-o 
the unpaid purchase money were prepared, but 
never executed. In an action for specific per- 
formance of the contract, a motion was made for 
a receiver So manager of the premises, furniture So 
business : — Held : such a receiver & manager 


PART 11. SECT. SUB-SECT. 2.— N. 

m. Ab against purchaser ,] — Under 
l^and Titles Act, s. 62 (3), the vendor 
cannot obtain the appointment of a 
receiver In aid of execution so long as 
execution cannot issue, but he may 
obtain the appointment of a receiver 


to collect the rents & profits of the 
land.—CANADIAN Mortoaoe Invest- 

[1922] 

n. Vemdar suing for spedJic 

perfomuince .) — ^A vendor suing for 
spociiio performance of an agreement 


for the sale of land, under which the 
purchaser was in possession & which 
contained no provision lor attornment 
or distress held not entitled before 
Judgment to a receiver order with 
respect to a crop which had been out 
So was lying on tho ground at the time 
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might be appointed with power to take possession 
& carry on the business^ but not to include any 
chattels other than those which would pass by 
an assignment of the lease. — Poole v. Downes 
(1897), 70 L. T. 110. 

469. Pending action to enforce Hen — Pur- 

chaser admitting liability.]— Where the unpaid 
vendor of land taken by a railway co. has com- 
menced an action against the co. to enforce his 
lien, the ct. will not grant an injunction or a 
receiver against the co. before judgment has been 
obtained in the action, even though the co. 
admit their liability. — Latimer v. Aylesbury & 
Buckingham Ry. Co. (1878), 9 Ch. D. 385 ; 39 
L. T. 400 ; 27 W. R. 141, C. A. 

460. Pending action for rescission.] — ^An 

agreement for the sale of a leasehold interest in 
land provided that possession should be given to 
the purchaser on payment of a specified part of 
the purchase money he undertaking to pay the 
rent & other outgoings & also on taking posses- 
sion, paying to the vendor the cost of a new fence. 
The specified part of the purchase-money having 
been paid, the purchaser was let into possession, 
but he failed to pay the cost of the fence did 
not pay the rent & taxes, so that the vendor had 
to pay them in order to prevent the forfeiture of 
the le^e. The vendor commenced an action for 
rescission of the agreement on the ground that he 
had been induced to enter into it by misrepre- 
sentation, & moved in the action for an order on 
deft, to deliver up possession of the land in 
default of his making the payments due under the 
agreement : — Held : the motion, seeking in effect 
the specific performance of some of the terms of 
the agreement was inconsistent with the claim 
for rescission made by the writ, & must therefore 
be refused. 

But a receiver was appointed for the purpose 
of securing the payments in question. — Cook v, 
Andrews, [1897] 1 Ch. 206 ; 66 L. J. Ch. 137 ; 
76 L. T. 16. 

461. As against vendor — Title impeached by 
third party,] — Receiver granted before answer upon 
the bill of a purchaser pendente lite : viz. a suit, 
instituted by the wife of the vendor ; claiming 
under a settlement ; voluntary, as being after 
marriage. — Metcalfe v. Pulvertoft (1812), 1 
Ves. & B. 180 ; 35 E. R. 71, L. 0. 

462. Pending action for rescission.] — 

Gibbs v. David, No. 177, ante. 


O. Where Previous Receiver A 2 ypolnted, 

463. Receiver to act In event of death of existing 
receiver .]-^t^. ; whether a second consignee of a 
West India estate can be appointed to succeed 
the first in the event of his death. — Forbes v, 
Hammond (1819), 1 Jac. W. 88 ; 37 E. R. 
309, 

464. Application by specialty creditors of testa- 
tor — Receiver in possession under mortgage by 
devisee.] — Coope v. Cress well, Caldwell v, 
Ellison, Gregory v, Crbsswell, No. 398, ante, 

465. Second receiver to obtain surplus — After 
satisfaction of claims in former proceedings.] — 
Where an unpaid vendor to a railway co, has 
obtained an order in a suit, declaring his lien, but 

failed to pay, an order for sale by 
public auction or private contract, will be made on 


petition ; & where a receiver has already been 
appointed in another suit against the same co., 
liberty will be given to apply to appoint another 
receiver without prejudice to the former appoint- 
ment, & to obtain any surplus after satisfying all 
claims in such other suit. — ^Ware v, Aylesbury & 
Buckingham Ry. Co. (1873), 28 L. T. 893 ; 21 W. R. 
819, L. 0. 

466. Suggestion of collusion or preference In 
former proceedings.] — Nothard v, Proctor, No. 
24, ante, 

467. .] — ^A co. issued a series of debentures, 

each of which contained a condition that, at any 
time after the principal moneys thereby secured 
should have become payable, the L. corpn., one of 
the debenture holders, might by writing appoint 
a receiver of all or any part of the property thereby 
charged. In exercise of this power the corpn., 
who were also shareholders in the co., appointed 
a receiver : — Held : the corpn. were trustees of 
this power on behalf of all the debenture holders, 
& were bound to exercise it in their interest alone, 
& as it was shown that the appointment had been 
made in the interest of the shareholders, & not in 
that of the debenture holders, the ct. had juris- 
diction to interfere to carry out the trust & 
accordingly to appoint its own receiver. — Re 
Maskelyne British Typewriter, Ltd., Stuart 

V, Maskelyne British Typewriter, Ltd., [1898] 
1 Ch. 133 ; 67 L. J. Ch. 125 ; 77 L. T. 579 ; 40 

W. R. 294 ; 14 T. L. R. 108 ; 42 Sol. Jo. 112, 
C. A. 

468. Appointment by court — Application by 
creditors for substitution of their nominee — Proof 
of status as creditors.] — ^When a debtor has filed a 
liquidation petition & a receiver has been appointed 
by the ct., the persons who are named in debtor’s 
list of creditors cannot have their nominee 
appointed receiver, in substitution for the receiver 
appointed by the ct., till they have established 
their status as creditors by proving their debts 
& holding a first meeting of creditors. — Re 
Chesters, Ex p, Ryt^ands (1877), 6 Ch. D. 57 ; 
46 L. J. Bey. 120 ; 36 L. T. 839 ; 25 W. R. 786, 
C. A. 

469. Priority as between respective receivers — 
Receiver in Chancery action & in Bankruptcy.] — 

In an action to enforce an agreement by B. an 
innkeeper to give a bill of sale of his furniture & 
effects, A. obtained the appointment of a receiver, 
who entered into possession on Mar. 16, 1876, & 
served the customers. During the night B. 
absconded, & next day Mar. 17, filed a liquidation 
petition, under which a receiver was appointed in 
bkpey. The two receivers remained in joint 
possession ; — Held : "the case did not fall within 
Bills of Sale Act, 1854, c. 36, & the possession of 

A. ’s receiver had taken the goods out of the order 
& disposition of B. at the time of his bkpey. ; Sd 
accorduigly the title of A. prevailed over that of 

B. ’s trustee in bkpey. — Taylor v, Eckerslby 
(1877), 5 Ch. D. 740 ; 36 L. T. 442 ; 25 W. R. 
527. 

470. Receiver not to act until former receiver 
discharged.] — Salt v. Cooper, No. 134, ante, 

471. .] — Re Connolly Brothers, Ltd., 

Wood v, Connolly Brothers, Ltd., No. 113, ante. 

472. Appointment In lunacy — Discharge of 
appointment In Chancery,] — Chaplin v. Barnett 
(1911), Times, Dec. 20, C. A. 


— Budntyk V. Kushnkit 
1 B. L. R. 246 ; [192- 
3 W. W. R. 900.— CAN. 
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0. General rtilc.J — ^A rooelver will 


not he appointed over the possession 
of another receiver: but the proper 
motion is, that the receiver already 
appointed shall be extended to the 
cause in whioh It la sought to appoint 
one.— V allb v, O’Reilly (1824), 1 


Hog. 199.— IR. 

p. .] — Biddulph V. 

(1825), 1 Hog. 244.— IR. 

.] — Re Powell (1836), 4 Ir. 

L. Roc. N. S. 130.— IR. 



40 


Eeceivers. 


Sect, 6 . — In what cases appointment made : Suh-sect, 
2, P, Sect, 7 ; Suh-sects, 1 <&: 2,] 

P, Other Cases, 

473. Pending execution of deeds of sale — Under 
order of court.] — receiver will be continued until 
deeds of sale under the decree are executed, for 
the purpose of collecting arrears of rent. — Q uin v. 
Holland (1745), Ridg. temp, H. 295 ; 27 E. R. 
835, L. C. 

474. Pending action in foreign court — Receiver 
of policy moneys on ships.] — Pltfs. were a co. of 
ship owners on whose behalf deft., as their broker, 
had effected policies. Pltfs. had instituted pro- 
ceedings in a competent ct. in Genoa against deft, 
for an account, to which suit deft, had appeared. 
Before final decree in the foreign ct., deft, com- 
menced actions in England against the insurers 
upon one of the policies which had resulted in a 
loss : — Held : it was competent for pltfs. to file 
a bill to restrain the action & to have a receiver of 
the policy moneys pending the foreign litigation. — 
Transatl.\ntic Co. v, Pietroni (1860), John. 
004 ; 2 L. T. 726 ; 6 Jur. N. S. 532 ; 70 E. R. 561. 

Annotation : — Mentd. Dreyfus v. Peruvian Guano Co. (1889), 

41 Ch. I), 151. 

475. Property of foreign government — Taken 
subject to obligations entered into by former de 
facto government.] — Certain cotton the public 
property of the Confederate States of America, 
was consigned by the Confederate Govt, to defts. 
P. & others, a firm carrying on busines s, at Liver- 
pool, in pursuance of an agreement between the 
Coiffederate Govt. & defts., whereby defts. were 
entitled out of the proceeds of the cotton to recoup 
themselves certain charges & expenses incurred 
by them under the provisions of the same agree- 
ment. The Confederate Govt, having been dis- 
solved, & the Confederate States having sub- 
mitted to the authority of the United States 
Govt., the latter govt, filed a bUl praying to have 
the cotton, which had arrived at Liverpool, 
delivered up to them, & for an injunction 
receiver. It appeared by the evidence that 
defts. had, under the agreement, a lien upon the 
cotton to the extent of at least £20,000. Deft. P. 
was appointed receiver, with power to sell the 
cotton ; but he was required to give security for its 
value tiUra the £20,000, the amount of defts.’ lien. 
— U.S.A. V. PRIOLEAU (1865), 2 Hem. & M. 559 ; 
35 L. Ch. 7 ; 13 L. T. 92 ; 11 Jur. N. S. 792 ; 
13 W. K. 1062 ; 71 E. R. 580. 


Annotations :—Reid, The Beatrice (otherwise The Rappahan- 
nock) (1866), 36 L. J. Adm. 9 ; Smith v. Weguelin (1869), 
k. IL 8 Eq. 198 ; Peru Republic r. Dreyfus (1888), 38 
Ch. D. 348 ; West Rand Central Gold Mining Co. v. R., 
Mentd. Aksionaimoye Obschestvo 
A. M, Luther r, Sagor, 11921] 1 K. B. 456. 


476. Dispute between members of governing 
body— Preventing proper conduct of affairs— Ap- 
pointment until authoritative body constituted.] — 

The existence of (hsputes between different mem- 
^rs of the governing body of a co. which prevent 
its affairs being carried on properly, is a ground for 
the intervention of the ct, by injunction & receiver 
to protect the property of the co., but the inter- 
ference of the ct, will be continued only until a 
governing body is duly appointed, — I^eather- 
8TONE V, Cooke (1873), L. R. 16 Eq. 298 ; 21 
W. R. 835. 


477. S, P, Trade Auxiliary Co. Vickers 
(1873), L. R. 16 Eq. 303 ; 21 W. R. 836. 


478. Pending action of trover.] — Injunction to 
restrain deft, from parting with goods refused 
when an action of trover was pending respecting 
them. Receiver of the goods also refused. — 
Anon. (1875), 1 Char. Cham. Cas. 14 ; Bitt. Prac. 
Cas. 39. 

479. Pending reference to arbitration.] — ^Where 

there is an agreement to refer all matters in dis- 
pute under a contract to arbn., & an action is 
subsequently brought under the contract in which 
it is found to be desirable, for the protection of the 
property which is the subject of the contract, that 
a receiver should be appointed or an injunction 
granted, it is competent for the ct. to appoint a 
receiver or grant an injunction, & by the same 
order to stay all further proceedings in the action, 
except for the purpose of carrying out the order 
for a receiver or an injunction, with a view to a 
reference to arbn. — C ompagnie Du Senegal v. 
Woods & Co. (1883), 53 L. J. Ch. 166 ; sub nom, 
Compagnie Du Senegal et De La Cote Occi- 
dental D’Afrique V. Smith & Co. & Woods 
Co., 49 L. T. 527 ; 32 W. R. 111. 

Annotation : — Folld. Plni v. Roncoroni, [1892] 1 Ch. 633. 

In partnership cases.] — See Partnership, 

Vol. XXXVI., p. 484, Nos. 1471, 1477. 

480. Pending action for trespass — Interference 
with right of ferry — Receiver of moneys earned in 
interim.] — Percy v, Thomas (1884), 28 Sol. Jo. 
533, D. C. 

481. Rents & profits of gasworks — Leased to 
defendant.] — Pocklington New Gas Co. v, 
Stears (1888), 4 T. L. R. 312, D. C. 

482. Enforcement of order for payment of costs.] 

— ^An order for payment of costs, if made in the 
K. B. or the Ch. Divs., is final, in the sense that it 
is not interlocutory & can be enforced by a writ 
of fi, fa. or by a writ of elegit or by an attachment 
of debts, R. S. C., Ord. 42, rr. 17, 24, but it cannot, 
so far as I know, be enforced by granting an in- 
junction to restrain a man from receiving his own 
property. It may, perhaps, be enforced by 
appointing a receiver apparently, such an 

order may be made, although there is nothing at 
the moment to receive (Bigham, J.). — Bullus v, 
Bullus (1910), 102 L. T. 399 ; 26 T. L. R. 330 ; 
54 Sol. Jo. 343. 

Annotations : — Mentd. Myers v, Myers, Carpendale, Radford 

& Thom, [1918] P. 260 ; Fanshawo v. Fanshawe, [1927] 

P. 238. 

483. Trade union funds — Misapplication of 
moneys.] — The rules of a trade union provided, 
(inter alia), that in the event of members being 
engaged in a strike or lockout officially recognised 
by the union, the union should pay dispute pay 
of 1 2s. a week & 2s. for each child under fourteen. 
A trade dispute, having arisen, was officially 
recognised as from Feb. 16, 1918. The union 
authorised the members on strike to sell to those 
still at work tickets at 2s. each for the benefit of 
the strikers. The proceeds of these tickets, 
amounting to a very large sum, were paid into the 
general account of the union & applied in pay- 
ment of the dispute pay prescribed by the rules 
partly in extra payments. In an action by three 
members of the union suing in a representative 
capacity on behalf of the members of their re- 
spective branches, claiming (a) a declaration that 
the ticket moneys could not be applied in dis- 
charge of the liability to pay dispute pay, but 
were held by the union, subject to certain de- 
ductions for commission & expenses, for the sole 
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r. Enforcement of order for pay 
ment of costa.] — ^Madden v. Davis, 
Hoxeuak V. Davis (1842), FI. & K. 


475.— IR. 

t. To compel appearance — Where 
defendant resident outside jurisdiction.] 
— l^ere deft, residee out of the Juris- 
diction of the ot. ; & a bill is filed 


against him, to raise a cliargo specifically 
afCecting Ills lands : a receiver will be 
appointed over them, in order to 
compel bis appearance. — ^N ash r. 
Hughes (1833), Hayes & Jo. 400.— IR. 
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benefit of members subject to the dispute, & (b) 
other relief: — Held: (1) the payments were 
purely voluntary payments made for a particular 
purpose & not applicable to any other purpose, 
such as the payment of dispute pay, which was a 
liability arising under the rules; (2) pltfs. were 
entitled to the declaration claimed as to the 
application of the proceeds & to an injunction to 
restrain the further misapplication thereof & if 
necessary to an account of the expenses properly 
to be deducted therefrom ; (3) with regard to 
moneys already misapplied the ct. was precluded 
by Trade Union Act, 1871 (c. 31), s. 4, from grant- 
ing relief either by the appointment of a receiver 
or by ordering an account. — Sansom v. London 
& Provincial Union op Licensed Vehicle 
Workers (1920), 36 T. L. R. 666. 

Enforcement of order for payment Into court — 
Equitable execution.] — See Execution, Vol. XXI., 
p. 667, Nos. 2472-2476. 

Interpleader proceedings — Appointment in lieu of 
sale.] — See Interpleader., Vol. XXIX., p. 483, 
No. 340. 


8ect. 7.— property IN RESPECT OF WHICH 
APPOINTMENT MADE. 

Sub-sect. 1. — In General. 

484. Property to be distinctly named in order.] — 

(p An order for a receiver ought to state dis- 
tinctly, on the face of it, over what property the 
receiver is appointed. 

(2) If he had been appointed receiver of the 
rents, the order would have gone on either to direct 
the owner to deliver possession, or the tenants to 
attorn (Lord Langdale, M.R,). — Crow v» Wood 
(1850), 13 Beav. 271 ; 61 E. R. 104. 

485. Where appointment would effect forfeiture 
or destruction of interest,] — The ct. will not ap- 
point a receiver of the annual allowance paid to the 
Assistant Parliamentary Counsel to the Lords of 
the Treasury, before the hearing, Qu. : Whether 
that allowance be assignable. 

Possibly, if a receiver were appointed, their 
Lordships might refuse to pay it to him ; & no 
remedy in such a case could be had against them. 
Under these circumstances, the appointment of a 
receiver is, I think, improper (Lord Lyndhurst, 
C.). — Cooper v, Reilly (1830), 1 Russ. & M. 660 ; 
39 E. R. 216, L. C. 

Annotation : — Mentd. Re Mlrams, [18V1] 1 Q, B. 594. 

486. .] — Hamilton v. Brogden, [1891 ] 

W. N. .36. 

Annotation : — Distd. Holmes v. Mittage (1893), 9 T. L. R, 217. 

487. .] — The fact that a contingent re- 

versionary interest to an estate under a will which 
contained a forfeiture clause upon the reversioner 
charging same, or upon becoming bkpt., is not 
sufficient ground for discharging a receiver ap- 
pointed in respect of the reversioner’s interest, 
& such appointment does not, of itself, constitute 
a charge within the clause. — Campbell v, Camp- 
bell & Davis (1895), 72 L. T. 294. 

488. Undivided estate.] — Evelyn v, Evelyn 
(1760), 2 Dick. 800 ; 21 E. R. 482, L. C. 

Annotation : — Mentd. Tyson v. Fairclough (1824), 2 Sim. & 

St. 142. 

489. Part only of estate.] — Calvert v, Adams 
(1773), 2 Dick. 478 ; 21 E. R. 365. 

490. ,] — Hargrave v, Hargrave, No. 379, 

ante. 


491. Office of master forester.] — A receiver 
having been appointed, in creditor’s suit, of the 
office of ma^r forester of a royal forest, an in- 
junction was afterwards granted to restrain certain 
persons who owned lands in the forest, from 
sporting in it. — Blanchard v, Cawthorne (1833), 
6 Sim. 166 ; 58 E. R. 552 ; svhsequent proceedings^ 
Coop, temp, Brough. 113, L. C. 

492. Realty as well as personalty.] — ^Williams 
V, A.-G. (1861), 1 Seton’s Judgments & Orders, 
7th ed., 730. 

Annotations : — Expld. Hitchen v. Birks (1870), L. II. 10 

Eq. 471. Apld. Parkin v, Siddons (1873), 42 L. J. Ch. 

470. 

493. Newspaper.] — Chaplin v. Young (1862), 
6 L. T. 97, L. C. 

494. .] — Kelly v, Hutton, Kelly v, 

McMurray, No. 386, ante, 

495. Mines — Pending action to set aside con- 
tract for purchase.] — Gibbs v, David, No. 177, 
ante, 

496. Contingent interest — interest dependent on 
will by trustees.] — An order was made, in an action 
in a county ct. appointing a receiver to receive 
the interest of a sum of money in the hands of 
trustees, & ordering the trustees to pay a specific 
amount of the interest to the receiver half yearly 
until the judgment in the action should be satisfied. 
The trustees were trustees of a will, by which 
they were directed to set apart & invest the sum 
in question, & were authorised at their absolute 
discretion from time to time & at such time or 
times as they should think proper to pay or apply 
the whole or any part of the income to or for 
the -benefit of judgment debtor in such a manner 
in all respects as they should think proper. The 
trustees applied for a prohibition : — Held : as 
it depended on the discretion of the trustees 
whether anything should be paid to judgment 
debtor the receiver could not be entitled to receive 
the interest in their hands & an order for payment 
could not be made against the trustees who were 
strangers to the action, & therefore the county ct. 
judge had exceeded his jurisdiction & the proper 
remedy was by prohibition. — R. v, Lincolnshire 
County Court Judge (1887), 20 Q. B. D. 167 ; 
67 L. J. Q. B. 136 ; 58 L. T. 54 ; 30 W. R. 174, 
D. C. 


Sub-sect. 2. — Debts Due. 

497. Whether receiver appointed.] — Receiver of 
the debts due to a business, appointed at the suit 
of persons to whom a share of tlie profits had been 
assigned against a subsequent assignee of the 
debts. — Candler v, Candler (1821), Jac. 225 ; 
37 E. R. 834, L. C. 

Annotations: — Mentd. Whittaker r. Howe (1841), 3 Beav. 

383 ; A\ibin v. Holt (1853), 2 K. & J. OG ; Scott v. Miller 

(1859), John. 220 ; Eddlson r. Rothery (1864), 11 L. T. 

134. 

498. Fund payable to Judgment debtor.] — 

Where pltf. had obtained an order against deft., 
a solr., for payment of a debt, & was unable to 
enforce judgment by a writ of /a., but had 
obtained an ex parte injunction against deft, 
restraining him from receiving the amoimt of 
certain taxed costs due to him in another action, 
the ct. was moved that the taxed costs might stand 
charged with the payment to pltf. of deft.’s debt, 
& that a receiver might be appointed so that 
equitable execution might be obtained against 
the fund. It was objected that such an order 
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— In possession of respondent ,] — 11 & 12 Geo. 2, o. 10, does not authorise the appointment of a receiver over 
mines In respondentls possession. — Frebs v, Hibernian Mining Co. (1828), 2 Hog. SO. — IR. 
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Receivebs. 


Sect 7 . — Property in respect of which appointment 
made: Sub-sects. 2, 3, 4, 5, 6 d? 7.] 

could not be made, & that no garnishee order 
could be granted on the f\md ; — Held : the ct. 
would make the order, as it had jurisdiction to 
appoint a receiver at the instance of judgment 
creditor against a fund payable to judgment 
debtor to which garnishee proceedings were in- 
applicable. — ^W esthead V, Riley (1883), 26 
Ch. D. 413 ; 63 L. J. Ch. 1163 ; 49 L. T. 776 ; 
32 W. R. 273. 

Annotations : — Distd. Holmes v. MlUagre, [1893] 1 Q. B. 561. 

Refd. Flegff u. I>rentis, [1892] 2 Ch. 428 ; Harris 

champ, [1894] 1 Q. B. 801. Mentd. Archer v. Archer, 

[1886] W. N. 66. 

499. Sum due under arbitration award.] — 

In an action for damages for misrepresentation 
it appeared that deft, was entitled to a sum of 
money under an award in an arbn. with a third 
person. The Court made a declaration of the 
right of pltf. to recover damages & directed an 
inquiry in chambers to ascertain the amount : — 
Held : pltf. was entitled to the immediate appoint- 
ment of a receiver of the sum imder the award. — 
Duncan v. Scaife (1888), 4 T. L. R. 716. 

500. Book debts.] — ^M anchester &; Liver- 
pool District Banking Co. v. Parkinson, No. 
10, ante, 

601. .] — firm of traders assigned 

their book debts to pltfs., who gave no notice of 
the assignment to debtors. Pltfs. brought an 
action against the firm to enforce their security, 
which they registered as a Zia pendens^ & obtained 
an injunction & a receiver ; but no notice of the 
action was given to debtors. The firm then 
assigned the same book debts to a banking co., 
who gave notice of their security to debtors. The 
banking co. had no notice of the action or of 
the order for an injunction & a receiver, unless 
the registration of the lie pendens amounted to 
constructive notice : — Held : the banking co. were 
not affected with notice by the registration of 
the lis pendens, & their security had priority over 
that of pltfs. 

Sernbte : even if the registration had given 
the banking co. notice of the lis pendens, pltfs. 
would have lost their priority by their laches. — 
WiGRAM V. Buckley, [1894] 3 Ch. 483 ; 63 

L. J. Ch. 689 ; 71 L. T. 287 ; 43 W. R. 147 ; 
10 T. L. R, 664 ; 38 Sol. Jo. 680 ; 7 R. 469, C. A. 
Annotation: — Bold. Rutter v, Everett (1895), 2 Mans. 371. 

502. .] — Harper v, McIntyre, No. 

297, ante, 

Effect of bankruptcy.] — See Bank- 
ruptcy, Vol. V., pp. 774-776, Nos. 6667-6669. 


Sub-sect, 3. — Ecclesiastical Property. 

See 13 Eliz. c. 20. 

603. Profits of rectory.] — Silver v, Norwich 
(Bp.), No. 69, ante, 

604. .] — A third incumbrancer on a 

rectory having obtained a sequestration, a receiver 
was appointed at the instance of the se(jund in- 
cumbrancer. — WiUTE V, Pei^erhorougii (Bp.) 
(1818), 3 Swan. 109 ; 36 E. R. 793, L. C. 

Annotations : — Mentd. Tipping: v. Power (1842), 1 Hare, '405 ; 

Armstrong: V. Storer, Bazalg:ette v. Storer (1851), 14 Beav. 
636 ; Ford r. Chesterfield (No. 3) (1856), 21 Beav. 426. 


506. Profits of canonry.] — ^A canon of Windsor 
granted the canonry & the profits, etc., to pltfs., 
to secure a sum of money. So far as it appeared 
on an interlocutory, application, the es^tes were 
vested in the corpn., & rhe canon was entitled to an 
aliquot share of the profits. There was no cure 
of souls, & the only duties were residence within 
the castle, & attendance in the chapel twenty-one 
days a year. Upon this state of circumstances : — 
Held : the security was valid, & a receiver of the 
profits was appointed. — Grenfell v, Windsor 
(Dean & Canons) (1840), 2 Beav. 644 ; 48 E. R. 
1292. 

Annotations: — Mentd. M'Bean v, Deane (1885), 1 T. L. R. 
624 ; Re Mirams, [1891] 1 Q. B. 694. 

606. Benefice with cure of souls.] — A rector, 
who was also the patron of a living, gave warrants 
of attorney to various creditors, who had mtges. 
on the advowson, subject to an agreement that 
the judgment to be entered up by the first mtgee. 
should have priority over the rest, whenever 
execution should be issued : — Held : the agree- 
ment pointed so particularly to making the 
judgments charges on the living, that the ct. could 
not give effect to it by granting an injunction & a 
receiver. — Long v, Storie (1849), 3 De G. & Sm. 
308 ; 12 L. T. O. S. 630 ; 13 Jur. 227 ; 64 E. R. 
492. 

Annotation : — Consd. Bates v. Brothers (1854), 2 Sm. & G. 
509. 

507. .] — In Jan. 1861, A. obtained judg- 
ment, which was registered same day, against B., 
a beneficed clergyman. In the following Nov., 
C. obtained & registered a judgment against B. 
Subsequently C. was appointed sequestrator of the 
benefice. Upon bill filed by A. for the appoint- 
ment of a receiver : — Held : he was not entitled. — 
Bates v. Brothers (1864), 2 Sm. & G. 609 ; 2 
Eq. Rep. 803 ; 23 L. J. Ch. 782 ; 23 L. T. O. S. 
306; 18 J. P.661; 18 Jur. 716 ; 2W.R.636; 66 
E. R. 603. 

508. .] — A receiver was appointed by the 

ct. in a suit by judgment creditor of a beneficed 
clergyman to enforce his judgment as a charge 
upon the living, the Vice-Chancellor who appointed 
the receiver, considering that the judgment was a 
charge. Another judgment creditor then issued a 
sequestration against the same living, & a motion 
being made in the cause for his committal for 
contempt, another Vice-Chancellor refused to 
make any order, but directed him to pay the costs, 
& he undertook to deal with the sequestration as 
the ct. should direct. At the hearing, the same 
Vice-Chancellor felt bound by the opinion ex- 
pressed on the occasion of the appointment of the 
receiver, & decided accordingly ; — Held : a re- 
ceiver ought not to have been appointed ; & 

judgment creditor who had issued a sequestration 
had a priority of charge, notwithstanding any 
contempt he might have committed by inter- 
fering when a receiver was appointed. — Hawkins 
V, Gathercolb (1866), 6 De G. M. & G. 1 ; 3 
Eq. Rep. 348 ; 24 L. J. Ch. 332 ; 24 L. T. O. S. 
281 ; 19 J. P. 1 16 ; 1 Jur. N. S. 481 ; 3 W. R. 194 ; 
43 E. R. 1129, L. JJ. 

Annotations : — Mentd. Arnold v. Gravesend Corpn., Palllstor 
V. Same (1856), 26 L. J. Ch. 776 ; Parry v. Jones (1S5Q), 
1 C. B. N. S. 339 : Cope v. Doherty (1868), 2 De G. & J. 
614 ; Burder v, O'Nem (1863), 2 New Rep. 651 ; Re 
Poland (1866), 35 L. J. Boy. 19 ; Re Cambrian Rys. (1868), 
16 W. R. 346 ; Norwich (Bp.) v. Pearse (1868), L. R. 2 
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606 I. Benefice with cure of souls ,] — 
Battebsby V, Homan (i860), 16 L. T. 
O. S. 67.— IR. 

606 11. .1— A Judfi:ment is, under 

8 & 4 Vlct. c. 106, 88. 19, 21, 22. a 


valid ehorgo upon an ecclesiastical 
benefice, without issuing a sequestra- 
tion ; & the ct, will in a plenary suit 
m«nt a receiver over the benefice. — 
Hale v. Cabpendale (1863), 6 

Ir. Jur. 121.— IR. 

b. Tithe rentchcarge,] — A receiver 


cannot be appointed or extended over 
a tithe rentcharge by petition under 
5 & 6 Will. 4, o. 65, or 3 & 4 Vlct. o. 105.— 
Lymberbt V. Helsham (1852), 1 

I. Oh. R. 633.— IR. 

0 . Tithe d: gl€be — Where annuity 
(Hwrgcd on present <£; future benefice,}^ 
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A. & E. 881 ; 

Gamett t>. Br ^ , _ __ _ 

11 dti. D.Tsf; BradTaiirli v. Clarke 
8 App.Oas. 364 ; Seward v. The Vera Cruz (1884), 
10 App. Caa. 69 ; McBean v, Deane (1886), 30 Ch. D. 620 ; 
Je Leavesley, 11891] 2 Ch. 1 ; Baird v. Tunbridge Wells 
J Eastman Photographto 
j ® fi?’ Comptroller-General of Patents, Designs 
& Mks., [1898] A. C. 571 ; Birmingham Corpn. 

V. Birmingham Canal Navigations (1905), 21 T. L. R. 548 ; 

Yorkshire County Council, [1906] 
?o?* % » Porthoawl U. C. v. Brogden, [1917] 1 Ch. 

634 ; Banbury r. Bank of Montreal. [1918] A. C. 620 ; 
i?c Plymouth Corpn, & Walter, [1918] 2 Ch. 354 ; A.-G. 

1 ; NiohoUe v. NiohoUe, [1922] 

1 A. C. 284 ; Rhondda’s Claim, [1922] 2 A. C. 339 ; Woodi- 
fleld V. Bond, [1922] 2 Ch. 40; Paterson v. Ardrossan 
Harbour Co. (1926), 19 B. W. C. C. 621. 

Tithe rentchargej— Nos. 442, 443, ante. 


Sub-sect, 4, — Furniture and Other Chattels. 

509* Heirlooms.] — Shaftesbury (Earl) v. 
Marlborough (Duke) (1820), 1 Seton’s Judg- 
ments & Orders, 7th ed. 735. 

610. Surplus proceeds of sale of mortgaged 
chattels.] — mtgee. of chattels in possession, & 
proceeding under the power in liis deed of assign- 
ment to sell the mortgage property is, after satis- 
fying the amount of his mtge. security & the 
expenses of the sale a trustee of the surplus pro- 
ceeds ; & where the mtgee., by his answer to the 
bill of an execution creditor, declared his intention 
to pay such proceeds to certain claimants in respect 
of an execution &; an assignment both subsequent 
to the delivery to the sheriff of the writ of execu- 
tion obtained by the pltf., the surplus proceeds of 
the property already sold were ordered to be paid 
into ct., & a receiver appointed of the moneys to 
arise by the future sales. — Gouthwaite v. Rippon 
(1839), 8 L. J. Ch. 139 ; 3 Jur. 7. 

511, Chattels comprised In agreement for bill of 
sale.] — Taylor v, Eckersley, No. 469, ante. 

512. Furniture.] — Manchester & Liverpool 
District Banking Co. v. Parkinson, No. 10, 
ante. 

ym 513, .] — Whitaker v, Cohen, No. 559, 

post. 

514. Rent In respect thereof.] — ^Hamilton 

V. Brogden, [1891] W. N. 14. 

515. J — ^Amtgor. & mtgee. of houses 

joined in making a lease of the houses & of furniture 
in them which belonged to the mtgor. at an in- 
clusive rent payable to the mtgor. until the mtgee. 
should give notice to the contrary. The mtgee. 
entered into receipt of the rents, & a judgment 
creditor of the mtgor. obtained the appointment 
of a receiver of the interest of the mtgor. in the 
rent reserved by the lease. The mtgor. was under 
covenant not to remove the furniture from the 
houses without the mtgee. ’s consent ; — Held : 
creditor was entitled to have the rent apportioned 
as between the houses & the furniture, so that the 
receiver could recover the amount apportioned to 
the furniture, & it must be referred to a master 
to make the apportionment. — Hoare & Co. v. 
Hove Bungalows, Ltd. (1912), 56 Sol. Jo. 686, 
C. A. 

Life Interest of married woman therein.]— 

See No. 559, post. 


Sub-sect. 6. — Future Earnings. 

See Execution, Vol. XXI., pp. 668, 669, Nos. 
2478, 2490-2492. 


Sub-sect. 6. — Interests in Reversion. 

516. Equitable execution — Reversionary in- 
terest In rdal estate.] — Re Jones & The Judg- 
ments Act, 1864 (1895), 39 Sol. Jo. 671. 

Annotation: — Befd. Re Hanison & Bottomley, [1899] 1 

Ch. 465. 

517. Equitable reversionary Interest.] — 

Fuggle V, Bland, No. 179, ante, 

518. .1 — The ct. has jurisdiction to 

appoint, by way of equitable execution, a receiver 
of an equitable reversionary interest in personal 
estate. 

The appointment of a receiver does not create 
a charge, but it operates as an injimction to 
restrain deft, from himself receiving the proceeds 
of sale & may possibly be useful (Lindley, L.J.). — 
Tyrrell v, Painton, [1895] 1 Q. B. 202 ; 64 L. J. 
P. 33 ; 71 L. T. 687 ; 43 W. R. 163 ; 39 Sol. Jo. 
79; 11 R. 589, C. A. 

Annotations : — Apld. Re Jonof3 & The Judgments Act, 1864, 
(1896), 39 Sol. Jo. 671. Consd. He Anglesea, de Galvo v. 
Gardner, [1903] 2 Ch. 727. Folld. Ideal Bedding Co. 
V. Holland, [1907] 2 Ch. 157. CODSd. Bullus v. Biillus 
(1910), 102 L. T. 399 ; Singer v. Fry (1915), 84 L. J. K. B. 
2025. Reid. He A Debtor, Ex p. Peak Hill Goldtield, 
[1909] 1 K. B. 430. 

519. .] — Ideal Bedding Co., Ltd. 

. Holland, No. 730, post, 

520. Reversionary interest in legacy.] — 

A judgment debt being unsatisfied for want of 
goods of deft., who was entitled, expectant on the 
death of a tenant for life, to a legacy of much 
larger amount than the debt ; — Held : a receiver 
should be appointed by way of equitable execution 
to receive a sufficient portion of the legacy when it 
should become receivable. 

The order should be made for named pltf. 
[judgment creditor] to be appointed receiver, with- 
out security & without salary (Lord Coleridge, 
C.J.). — Macnicoll V. Parnell (1887), 35 W. R. 
773. 

AnTwtations : — Folld. Tyrrell v, Painton (1804), HR. 589. 
Expld. Re Harrison & Bottomley, [1899] 1 Ch. 465. Reid. 
Campbell v, Campbell & Davis (1895), 72 L. T. 294. 

521. Contingent reversionary Interest.] — Camp- 
bell V, Campbell & Davis, No. 487, ante. 


Sub-sect. 7. — Piiopkrty Abroad. 

See, generally, Conflict of Laws, Vol. 
pp. 353-354, Nos. 373-380. 

522. Real estate.] — Castlecomer (Lord) v. 
Oastlecomer (Lady) (1727), Bunb. 249 ; 145 E. K. 
663. 

523. .] — Drewry V, Darwin (1765), 1 

Seton’s Judgments & Orders, 7th ed. 777. 
Annotation : — FoUd. Hinton v. GalU (1854), 2 Eq. Rep. 479. 

524. .] — Hanson v. Walker (1815), 1 

Seton’s Judgments & Orders, 7th ed. 777. 

525. .] — Underwood v. Frost (1857), 1 

Seton’s Judgmente & Orders, 7th ed. 776. 

626. .] — If pltf. in this ct. makes out a 

case which entitles him to a declaration of lien upon 
the real estate of deft, out of the jurisdiction, this 
ct. will make it, & in some cases grant a receive!^ ; 
but it will leave pltf. to make it available or not, 
as he can, by means of the foreign tribunals. — 
Norris v, Chambres (1861), 29 Beav. 246 ; 30 
L. J. Ch. 285 ; 3 L. T. 720 ; 7 Jur. N. 8. 59 ; 9 
W. R. 269 ; 64 E. R. 621 ; on appeal, 3 De O. F. 
& J. 583, L. C. 

Annotations : — Reid. Cookney r. Aiulorson (1862), 31 Beav. 
452. Mentd. Good v. Good (1863), 3 New Hop. 275 ; 
Matthael v. Galltzin (1874), L. R. 18 Eq. 310 ; Whitaker 


will be appointed over the 
tithe & glebe of the grantor of an 
annuity who has charged it on the 


benefice he had at the time of the grant, 
& covenanted to charge it on any 
bonefico he might thereafter posses.'^. 


on his being promoted, if a sufficient 
arrear of the annuity is duo. — Strongb 
V, OrmbbY (1828), 2 Hog. 55. — IR. 
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Eeceiveks. 


Sect* 7. — Property in respect of which appointment 
made: Sub-sects. 7, 8, 9, 10, 11 12.] 

v. Forbes (1876), L. R. 10 C. P. 683 : Re Hawthorne, 
Graham v. Massey (1883), 23 Ch. D. 743 ; Ck)mpanhia de 
Mooambique v. British South Africa Co.. De Sousa v. 
British South Africa Co., [1892] 2 Q. B. 368 ; Duder v. 
Axnsterdamsoh Trustees Kantoor, [1902] 2 Ch. 132 ; 
Deschamps v. Miller, [1908] 1 Ch. 866 ; Bank of Africa 
V, Cohen, [1909] 2 Ch. 129. 

627. .I—Bolton V. CuRRE, No. 194, ante. 

528. Mode of dealing with estate referred 

to master.] — receiver had been appointed of 
testator’s estate, part of which was in India, & it 
having become necessary to have it remitted : — 
Held : the proper course was to refer it to the 
master, to inquire what would be the most advan- 
tageous course for receiving & remitting it to 
England. — K eys v. Keys (1839), 1 Beav. 425 ; 48 
E. R. 1004. 

Annotation : — Reid. Re Maudslay & Field, Maudelay v. 
Maudslay & Field, [1900] 1 Ch. 602. 

629. Power to sell & receive produce.] — 

Hinton v. Galu, No. 196, arde. 

530. Personal estate.] — Drewry v. Darwin 
( 1765), 1 Seton’s Judgments & Orders, 7th ed. 
111 . 

Annotation Folld. Hinton v. Galli (1854), 2 Eq. Hep. 479. 

631. .] — Hodson V. Watson (1788), 1 

Seton’s Judgments & Orders, 7th ed. 776. 

532, .] — The ct. will appoint a receiver in 

India of ^stator’s assets, on the application of an 
exor. resident in England, but the receiver must 
give sureties resident in England. — Cockburn v. 
Raphael (1825), 2 Sim. & St. 453 ; 4 L. J. O. S. 
Ch. 60 ; 57 E. R. 419. 

633. Personal representatives out of Juris- 

diction.] — Smith v. Smith, No. 352, ante. 

534, .] — ^Hinton v. Galli, No. 196, ante. 

535, Assets of company.] — Evans v. Puleston, 
[1880] W. N. 127, C. A. 

,] — SeCf also, Companies, Vol. X., p. 795, 

Nos. 5013-5017, 

Mortgaged property.] — See Mortgage, Vol. 
XXXV., pp. 525, 531, Nos. 2559-2501, 2021-2623. 


Sub-sect, 8. — Property of Alien Enemies. 
See Aliens, Vol. II., pp. 152-154, Nos. 233, 
242-248. 


Sub-sect. 9. — Property of Infants. 

536. Father trying to take profits— Father in- 
soivent & of bad character.] — Kiffin v. Kifpin 
(prior to 1721), cited in 1 P. Wms. 705 ; 24 E. R. 
580. 

Annotation Refd. Beaufort r. Berty (1721), 1 P. Wms. 703. 

537. Father partial.] — Blakeway v. Blake way. 
No. 151, ante. 

538. Guardians unwilling to administer infant’s 
estate.] — [The guardians] being unwilling to med^e 
with the estate a receiver must be appointed by 
the master (Lord King, C.). — Bridges v. Hales 
(1729), Mos. 108 ; 25 B. R. 298. 

539. No action pending.] — Ex p. Odel (1731), 
cited in 2 Atk. 315 ; 26 E. R. 592. 

Aimotofum* N.P. Ex p. Whltdeld (1742), 2 Atk. 315. 
Mentd. Exp. Myersooufirh (1819), 1 Jao. & W. 161. 

540. -.J-^The ct. has not a jurisdiction to 
appoint a receiver unless a cause be depending. — 
Exp. Whitfield (1742), 2 Atk. 315 ; 26 E. R. 592. 
Annotations Folld. Ex p. Salter (1792), 3 Bro. C. C. 600. 

Mentd. Exp. Thomas (1762), Amb. 146 ; Re Salisbury & 
Eool. Comrs. (1876), 2 Ch. D. 29. 


541, 1 — Ex p. Salter (1792), 3 Bro. C. C. 

500 ; 29 E. R. 666, L. C. 

Annotations : — Folld. Ea? p. Mountfort (1809), 15 Ves. 445, 
Mentd. Exp. Myersoough (1819), 1 Jao. & W. 151. 

642. .] — I have never in my experience 

observed an instance of the appointment of a 
receiver without a bill (Lord Eldon, C.). — Ex p. 
Mountfort (1809), 15 Ves. 445 ; 33 E. R. 822. 
Annotation : — Mentd. Ex p. Myerscough (1819), 1 Jao. & W. 
151. 

543. Administrator in poor circumstances — 
Threatened misapplication of property.] — Havers 
V. Havers (1740), Barn. Ch. 22 ; 27 E, R. 538, 
L. C. 

544. Infant heir-at-law — Sale of estate for pay- 
ment of debts.] — ^Bill for sale of real estate for pay- 
ment of debts. The heir-at-law being an infant, 
the parol demurred. The ct. will appoint a 
receiver as in other cases.— Sweet v. Partridge 
(1788), 1 Cox, Eq. Cas. 433 ; 2 Dick. 696 ; 29 
E. R. 1236. 

Annotation: — Consd. Lechmere v. Brasior (1821), 2 Jac. Sc 
W. 287. 

545. Where guardian appointed.] — The appoint- 
ment of a testamentary guardian of an infant by 
his father does not under Tenures Act, 1640 (c, 24), 
constitute any objection to the appointment of a 
receiver of the estate of the infant. — Gardner v, 
Blane (1842), 1 Hare, 381 ; 06 E. R. 1080. 


Sub-sect. 10. — Property of Lunatics. 

See Lunatics, Vol. XXXIII., pp. 175, 185, 186, 
189-193, 218, Nos. 639, 640, 811, 812, 821-830, 
858-930, 1265-1273. 


Sub-sect. 11. — ^Property of Married Women. 

See, generally. Husband & Wife, Vol. XXVII., 
pp. 254, 255, Nos. 2230-2243. 

546. Whether receiver appointed over property 
subject to restraint on anticipation.] — P erks v. 
Mylrea, [1884] W. N. 64 ; Bitt. Rep. in Ch. 128. 

547. .] — R., a married woman, contracted 

a debt in 1878. In 1879 she married her present 
husband, when she settled all her estate upon 
trustees under a marriage settlement without 
power of anticipation. In 1881 pltf. obtained 
judgment against her for the debt contracted in 
1878. R. did not know the terms of that judg- 
ment. In 1888 pltf. obtained the appointment of 
a receiver of her personal estate, i.e. the estate 
settled upon trustees under the marriage settle- 
ment, so as to satisfy the judgment debt. On a 
motion to alter the terms of the judgment & to 
discharge the appointment of a receiver : — Held : 
the terms of the judgment could not be altered 
so late in the day, & the receiver was rightly 
appointed. — ^Axford v. Reid (1889), 53 J. P. 149 ; 
5 T. L. R. 213, D. C. ; on appeal, 22 Q. B. D. 548, 
C. A. 

Annotations : — N.F. Birmingham Excelalor Money Soc. v. 

Lane, [1904] 1 K. B. 35. Mentd. Re Wheeler's Settlmt. 

Trusts, Briggs v. Eyan, [1899] 2 Ch. 717 ; Public Trustee 

V. Wolf, [1923] A. O. 644. 

548. Post-nuptial settlement after debt con- 

tracted.] — ^A woman at the time of her marriage 
in Dec. 1882, being then an infant, was entitled 
to a sum of money absolutely, to a sum for her 
separate use, & to certain freeholds. After her 
marriage, & while still an infant, she contracted a 
debt for which judgment was recovered against 
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her separate estate. After this debt was con- 
tracted, & before the woman attained her majority, 
a post-nuptial settlement of all the property was 
made in 1884, tmder Infant Settlements Act, 1855 
(c. 43), to the wife for her life for her sole & 
separate use with a restraint on anticipation, & 
after her death to her husband & children. This 
settlement was approved by the Ch. Div. of the 
High Ct. Judgment creditor applied to have a 
receiver appointed of the property, upon the 
ground that such settlement was void as against 
creditors under the last clause of Married Women’s 
Property Act, 1882 (c. 75), s. 19 HeZd .* the 
settlement though made after the debt was con- 
tracted, was valid as against creditors by virtue 
of the first part of Married Women’s Property Act, 
1882 (c, 75), s. 19, & judgment creditor was not 
entitled to have a receiver appointed. — Heming- 
way V. Braithwaite (1889), 61 L. T. 224, D. 0. 

549. Judgment after cessation of coverture 

— Removal of restraint by disco verture.] — ^A 
woman possessed of separate estate subject to 
a restraint on anticipation incurred a debt while 
under coverture. After the death of her husband 
judgment was recovered against her, & was 
limited to such of her separate property as was 
not subject to the restraint on anticipation. 
There being insufficient property to satisfy this 
jud^ent, application was made to appoint a 
receiver of the property which had been subject 
to the restraint : — Held : the removal of the 
restraint by the death of the husband did not make 
such propertv liable. — Pelton Brothers v» 
Harrison, [1891] 2 Q. B. 422 ; 60 L. J. Q. B. 742 ; 
65 L. T. 514 ; 56 J. P. 37 ; 39 W. R. 686 ; 7 
T. L. E.. 686, C. A. ; subsequent 'proceedings, [1892] 

1 Q. B. 118, C. A. 

Annotations: — Consd. Hood Barrs v. Cathcart, [18941 2 
Q. B. 559 ; lie Hewett, Exp, Lovene, [1895] 1 Q. B. 328 ; 
lie Wheeler’s Settlmt. Trusts, Briggs v. Hyau, [1899] 2 
Ch. 717 ; Brown v. Dimhleby, [1904] 1 K. B. 28. Refd. 
Bird V, Barstow (1891), 61 L. J. Q. B. 1 ; Hill v. Allesbury 
(1894), 10 T. L. B. 487 ; lie Lumley, Hood-Barrs v. 
Cathcart (1894), 70 L. T. 622 ; Softlaw v. Welch, [1899] 
2 Q. B. 419. Mentd. lie Lyncs, Ex p. Lester, [1893] 2 
Q. B. 113. 

550. - .] — Where a married 

woman, who was entitled to the income of trust 
funds for life, for her separate use, without power 
of anticipation, signed promissory notes in 1897, 
&, her husband having subsequently died, judg- 
ment was, after his death, recovered against her 
in an action on the notes : — Held : a receiver 
could not be appointed to receive the before- 
mentioned income by way of equitable execution 
on the judgment. — Brown v, IIimbt^eby, [1904] 
1 K. B. 28 ; 73 L. J. K. B. 35 ; 89 L. T. 424 ; 52 
W. R. 63, C. A. 

Annotations : — Refd. Studley v. Studley, [1913] P. 119 ; 
Wood r. Lewis, [1914] 3 K. B. 73. 

551. Income accrued due after judgment.] 

— Rents accruing after judgment of property 
subject to a restraint on anticipation cannot be 
taken in execution under a writ of sequestration, 
or by means of a receiver. — Re Lumley, Ex p. 
Hood Barrs, [1894] 3 Oh. 135 ; sub nom. Re 
Lumley, Hood-Barrs v, Cathcart, 63 L. J. Ch. 
897; 71 L. T. 7; 42 W. R. 633; 10 T. L. R. 544; 
38 Sol. Jo. 663 ; 7 R. 400, C. A. 

Annotations : — Mentd. Hood Barrs v. Heriot (1897), 45 W. R. 
507 ; Gordon v, Gordon & Gordon (1904), 52 W. R. 389. 

552. .] — Where judgment has been 

obtained against a married woman who is entitled 
under a settlement to income for her separate use 
with a restraint upon anticipation, there is no 
power to appoint a receiver of her income which 
has accrued due after the date of the judgment. — 
Whitbley V. Edwards, [1896] 2 Q. B. 48 ; 65 


L. J. Q. B. 467 ; 74 L. T. 720 ; 44 W. R. 530 ; 12 
T. L. R. 429, C. A. 

Annotations ;-*Ai)ld. Re Lumley, Ex p. Hood Barrs, [1896] 

2 Cb. 690. Reid. Bolitbo v, Gldley, [1905] A. C. 98. 

553. .] — Income accrued due after 

judgment in respect of property subject to a 
restraint on anticipation cannot be taken in 
execution or by the appointment of a receiver. — 
Re Lumley, Ex p. Hood Barrs, [1896] 2 Ch. 690 ; 
65 L. J. Ch. 837 ; 75 L. T. 236 ; 45 W. R. 147 ; 
12 T. L. R. 630, C. A. 

Annotation : — Mentd. Re Williams, Williams v. Grant (1897), 

76 L. T. 150. 

554. Restraint reviving on second mar- 

riage.] — ^By a settlement made upon the marriage 
of deft, with P. her property was settled upon 
trust to pay the income to her for life for her 
separate use without power of anticipation, & 
there was an ultimate trust for her absolutely if 
she survived P. Deft, obtained a divorce from 
P. & subsequently married B. There was no 
evidence whether P. was alive or not. Pltf. 
obtained judgment against deft, as a married 
woman, & then obtained an order appointing a 
receiver of her interest under the settlement : — 
Held : the restraint on anticipation became 
operative upon the second marriage, an order 
for a receiver ought not to have been made. — 
Stroud v, Edwards (1897), 77 L. T. 280, C. A. 

555. In respect of ante-nuptial debt.]— 

Birmingham Excelsior Money Society r. Lane, 
[1904] 1 K. B. 35 ; 89 L. T. 656 ; sub nom, Bir- 
mingham Excelsior Money Society v. Hay- 
WOQD, 73 L. J. K. B. 28 ; 52 W. R. 84 ; 20 T. L. R. 
47 ; 48 Sol. Jo. 50, C. A. 

556. To enforce payment of costs.] — A 

married woman, who is real pltf. in an action, may, 
when her action is dismissed with costs, be ordered, 
under Married Women’s Property Act, 1893 (c. 63), 
s. 2, to pay costs, when taxed, out of the property 
settled for her separate use without power of 
anticipation, but it is not necessary to appoint a 
receiver. — Huntly (Marchioness) v, Gaskell, 
[1905] 2 Ch. 656 ; 75 L. J. Ch. 66 ; 93 L. T. 785 ; 
54 W. R. 164 ; 22 T. L. R. 20 ; 50 Sol. Jo. 26, 
C. A. 

.] — See, also, Husband <fc Wife, Vol. 

XXVII., p. 132, Nos. 1076-1080. 

557. Power of court to remove restraint — 

During coverture.] — ^Where a married woman is 
entitled to a life interest in property subject to 
a restraint on anticipation, the ct. has jurisdiction 
under Married Women’s Property Act, 1893 
(c. 63), s. 2, to appoint a receiver of, & to order a 
sale of, her life interest both during & after cover- 
ture. — Studley v. Studley, [1913] P. 119 ; 82 
L. J. P. 65 ; 108 L. T. 657 ; 57 Sol. Jo. 425, 
C. A. 

Annotation : — Refd. Wood v. Lewis, [1914] 3 K. B. 73. 

558. After coverture.] — Studley 

Studley, No. 557, ante. 

559. Property In which married woman has life 
interest — Furniture.] — The ct. refused to appoint, 
on behalf of judgment creditor, a receiver of cer- 
tain furniture in which judgment debtor, a married 
woman, had, under a settlement, a life interest. — 
Whitaker v. Cohen (1893), 69 L. T. 451 ; 9 
T. L. R. 505 ; 37 Sol. Jo. 562, D. C. 

560. Appointment effecting forfeiture.] — 

Ray V. Bremner (1894), 10 T. L. R. 428, D. C. 


Sub-sect. 12. — ^Property op Partnership. 
,9ee Partnership, Vol. XXXVI., pp. 482 ei seq. 
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SecU 7. — Property in respect of which appointment 
made: Sub-sects. 13, 14 16, A. & B.; sub- 

sects. 16 d: 17. PaH III. Sect. l.J 


Sub-sect. 13. — Property of Companies and 
Public Undertakings. 

See Companies, Vol. X., pp. 1188, 1189, Nos. 
8429-8439 & Titles passim. 


Sub-sect. 14. — Property in Hands op 
Sequestrator. 

661. Sequestration by third incumbrancer — 
Receiver appointed at Instance of second.] — 

White v. Peterborough (Bp.), No. 504, ante, 

562. Appo^tment as discharge of sequestra- 
tion.] — ^Appointment of a receiver in the place of 
the sequestrators discharges the sequestration. — 
Shaw v. Wright (1796), 3 Ves. 22 : 30 E. R. 
872. 


Sub-sect. 15. — Salaries and Pensions. 

A. Salaries, 

Assignability of salaries in generally.] — See 

Choses in Action, Vol. VIII., pp. 436 et seq. 

663. Public officer — Chief Remembrancer of 
Irish Court of Exchequer.] — By an Act of the Irish 
Parliament of the year 1772, a mtgee., when three 
half years’ interest are in arrear, may by a sum- 
mary application get a receiver appointed of the 
estate in mtge., in order to satisfy & keep down the 
arrears & growing pajmients of the interest. An 
application of this kind was made by reep. to the 

of Ch. in Ireland, & though applt. held the 
office of Chief Remembrancer of the Ct. of Exch. 
in that kingdom, yet he was not permitted to plead 
any privilege of office against such an application. 
--CLANBRA8SILL (Earl) V. Taylor (1781), 5 Bro. 
Pari. Cas. 319 ; 2 E. R, 704. 

664. -Clerk of the peace.] — The profits of the 

office of clerk of the peace being assigned for pay- 
ment of creditors, a receiver was appointed, pend- 
ing the question of the validity of the assignment. 
— Palmer v. Vaughan (1818), 3 Swan. 173 ; 36 
E. R. 818, L. O. 

;~Mentd. Liverpool Corpn, v. Wright (1859), 28 
ij« Cii* 868« 

666. Assistant Parliamentary Counsel to 

Treasury.] — Cooper v. Reilly, No. 485, ante, 

566. Emoluments of fellowship.] — Motion by 
. ^^^cumbrancer on a fellowship for a receiver 
& injunction refused with costs. — Berkeley v. 
King’s College, Cambridge (1830), 10 Beav. 
602 ; 50 E. R. 714 

King’s College, Cambridge 

' •] — ^An assignment of the emoluments 
of a fellow of a college in the university is valid in 
equity, & effect will be given to a security thereon, 
out of the dividends apportioned to such fellow, 
from time to time, in respect to his fellowship. 

I will either appoint a receiver of such sums as 
iMy be hereafter appropriated, or adopt any 
other mode of securing pltf.’s interest which may 
be more satisfactory to the college (Lord Lang- 


DALE, M.R.). — ^Feistel V, King’s College, Cam- 
bridge (1847), 10 Beav. 491 ; 16 L. J. Ch. 339 ; 
7 L. T. O. S. 222 ; 11 Jur. 606 ; 60 E. R. 671. 

B. Pensions, 

568. Pension for past services.] — ^A pension for 
past services may be aliened ; but a pension 
for supporting the grantee in the performance of 
future duties, is inalienable (Lord Eldon, 0.). — 
Davis v, Marlborough (Duke) (1818), 1 Swan. 
74 ; 2 Wils. Ch. 130 ; 36 E. R. 303, L. C. ; sub- 
sequent proceedings (1819), 2 Swan. 108, L. C. 
Annotations : — Consd. Cooper v, Reilly (1829), 2 Sim. 660 ; 

Hill V. Paul (1841), 8 Cl. & Fin. 295 ; He Marlborot^h’s 
Parliamentary Estates (1891), 8 T. L. R. 179 ; Re Marl- 
borough’s Blenheim Estates & Settled Land Acts (1892), 
8 T. L. R. 682. Reid. Westmeath v, Westmeath U834), 
3 Knapp, 42 ; Grenfell v. Windsor (Dean & Canons) 
(1840), 2 Beav. 644 ; Cadogan v. Lyric Theatre (1894), 
63 L. J. Ch. 776. 

569. Pension for supporting grantee in per- 
formance of future duties.] — Davis v, Marl- 
borough (Duke), No. 668, ante, 

•570. Trustee of pension out of Jurisdiction.] — 

Receiver appointed of a Govt, pension the trustee 
being out of the jurisdiction. — Noad v. Back- 
house (1843), as reported in 2 Y. & C. Ch. Cas. 
629 ; 03 E. R. 237. 

Army & Navy pensions.] — See Royal Forces, 
pp. 323, 326, 327, post. 


Sub-sect. 16. — Ship, Freight or Cargo. 
571. Ship.] — ^Although a second mtgee [of a 
ship] has no legal as distinguished from equitable 
right to possession, & although he cannot take 
possession as against a first mtgee., yet, as against 
all other persons he has a right to take possession 
& can enforce such right, if necessary, by obtaining 
the appointment of a receiver (Lindley, J.). — 
Keith v. Burrows (1876), 1 0. P. D. 722 ; 45 
L. J, Q. B. 876 ; 35 L. T. 608 ; 26 W. R. 43 ; 
3 Asp. M. L. C. 280 ; on appeal (1877), 2 App. 
Cas. 636, H. L. 

AmwtatioTis : — Mentd. Simpson v. Thompson (1877), 3 
App. Cas. 279 ; Anderson v. Butler’s Wharf Co. (1879), 
48 L. J. Ch. 824 ; Swan v. Barber (1879). 5 Ex. D. 130 ; 
Cory V, Stewart (1886), 2 T. L. R. 608 ; Japp v. Campbell 
(1887), 67 L. J. Q. B. 79 ; NAhmasohinen Fabrik (Late 
Frister & Rossmann) Act. v. Pickford & Lee Sc Harris 
(1888), 4 T. L. R. 617 ; The Benwell Tower (1895), 72 
L. T. 664 ; The Red Sea, [1896] P. 20 ; The Heather 
Bell, [1901] P. 272 : ShlUito v. Biggart, [1903] 1 K. B. 683 ; 
Law Guarantee Sc Trust See. v. Kussian Bank for Foreign 
Trade, [1905] 1 K. B. 815 ; The Manor, [1907] P. 339 ; 
Barque Robert S. Besnard Co. v. Murton (1909), 101 L. T. 
286 ; Coker v. Bolton (1912), 82 L. J K. B. 91. 

672. Machinery.] — Brenan v, Preston, 

No. 22, ante, 

573. Freight.] — Roberts v, Roberts (1854), 
1 Seton Judments & Orders, 6th ed. 772. 

674. ^ — The Ct. of Ch. appointed certain 

persons receivers of a freight, which, before they 
had obtained possession, was arrested in a suit 
in the Ct. of Admlty. Upon motion, in the latter 
ct., on behalf of the receivers, release decreed, 
but without costs. — The Bloomer (1864), 11 
L. T. 46 ; 2 Mar. L. C. 147. 

675. Cargo — Guano.] — In an action in the 
Ch. Div. pltfs. claimed delivery of cargoes of 
guano, an injunction to restrain defts. from 


PART IL SECT. 7, SUB-SECT. 16.— i 

•. SOioolmaster.] — Trust & Loj 
Oo. f>. GtoRSLiNE (1888), 12 P. R. 654.- 

UAN. 


PART II. SECT. 7, SUB-SECT. 16.- 

f. Prison officers.] — Waij>ron 
Oboohan (1881), 7 L. R. Ir. 320.-^ 


f. Royal Irish 
Mxjspbt V, Greek 



610.— IR. 

h. .] — The ct. has power to 

appoint a receiver over the pension 
of a retired officer of the Royal Irish 
Constabulary. — ^Manning v, Muluns, 
[1898] 2 1. R. 34.— IR. 

k. Town clerk .] — The pension pay- 
able to a retired town clerk, under 
32 & 83 Viet. o. 79, is not assignable 
or chargeable with debts. Sc an order 
for a receiver over same will be dis- 


charged with costs. — Brenan v. Mor- 
rissey (1890), 26 L. R. Ir. 618.— IR. 


PART II. SECT. 7, SUB-SECT. 16. 

1. Ship — Equity of redemption of 
share .] — ^A receiver will be appointed, 
at the instance of execution creditors, 
of the equity of redemption of the 
shares in a ship. — W ilson Brothers v. 
Donald (1899), 7 B. C. R. 33.— CAN. 
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Pabt III.— Effect 

delivering otherwise than to pltfs., & the appoint- 
ment of a receiver. Defts., who claimed the 
right to the^ cargoes, after the issue of the writ 
took possession of them under a consent order by 
which it was agreed that the receipt of the cargoes 
by defts. should be “ without prejudice to any 
question between the parties, Sd that they would 
keep separate accounts of their expenditure & 
receipts in respect of the cargoes, & abide by any 
order the ct. should make with respect to the 
cargoes.^* An order for the appointment of a 
receiver was afterwards made, & to the receiver 
when appointed defts. delivered the unsold 
cargoes & the proceeds of the cargoes they had 
sold. The action was defended on the ground 
that the cargoes were not the property of pltfs. 
At the hearing the judge made a decree declaring 
that pltfs. were entitled to the cargoes, & that 
defts. were not entitled to reimbursement of any 
expenses, & directing an inquiry “ what damages 
had been sustained by pltfs. by reason of the 
de^ntion of the cargoes by defts.*’ On appeal 
this House having regard to the terms of the 
consent order varied the decree by declaring that 
defts. were entitled to receive out of the proceeds 
of the cargoes payment of all sums properly 
disbursed by them on account of freight & landing 
charges, ^ otherwise affirmed the decree. Upon 
the inquiry as to damages the chief clerk found 
that the detention began on the arrival of the 
cargoes respectively at their ports of discharge, & 
computing the damages on the principle that the 
illegal detention continued until the decree of 
the judge allowed interest at 6 per cent, upon the 
proceeds of the cargoes until the decree, less the 
interest gained in ct., & paid in by the receiver. 
Upon a summons to vary the chief clerk’s certi- 


OF Appointment. 

ficate : — Held: (1) the consent order did not 
convert an unlawful into lawful detention, but 
after the ordfer for the appointment of a receiver 
the cargoes were in the possession of the ct. & 
any damages suffered by pltfs. were due to the 
law’s delay & not to any wrongful act of defts ; 
(2) interest at 6 per cent, ought therefore to be 
allowed until the order for the appointment of a 
receiver but not after. — ^Peruvian Guano Co., 
Ltd. V. Dreyfus Brothers &> Co., [1892] A. C. 
166 ; 61 L. J. Ch. 749 ; svb nom, Dreyfus 
Brothers v. Peruvian Guano Co., Peruvian 
Guano Co. v, Dreyfus Brothers, 66 L. T. 536 ; 
7 Asp. M. L. C. 225 ; 8 T. L. K. 327, H. L. ; 
varying^ 43 Ch. D. 316, C. A. 

Annotations: — As to (1) Apld. Re A. B, (No. 2), [1900] 2 
Q. B. 429., Refd. Cowper v. Laldler, [19031 2 Ch. 337. 
As to (2) Distd. Phillips v. Homfray (1890), 44 Ch. D. 694. 
Oenerallp, Hentd. Dakshlna Mohun Hoy v. Saroda Mohan 
Roy (1893), 9 T. L. R. 682 ; Martin v. Price, [1894] 1 
Ch. 276 : Shelf or v. City of London Electric Lightish Co., 
Meox's Brewery Co. v. City of London Electric lighting 
Co., [1896] 1 Ch. 287 ; Leeds Industrial (jo-op. Soc. v. 
Slack, [1924] A. C. 851. 


Sub-sect. 17. — Tolls. 

Canal toUs .] — See Companies, Vol. X., pp. 1188, 
1189, Nos. 8429, 8430. 

Dock or harbour tolls .] — See Shipping ; 
Waters & Watercourses. 

Market tolls .] — See Markets, Vol. XXXIII., 
pp. 530, 531, No. 78. 

Pier tolls .] — See Waters & Watercourses. 
Railway tolls .] — See Companies, Vol. X., p. 1189, 
No. 8433. 

Receiver of mortgaged tolls .] — See Mortgage, 
Vol. XXXV., p. 526, Nos. 2565-2567. 


Part 111— Effect 

Sect. 1.— IN GENERAL. 

576. Appointment operates on behalf of all 
parties.] — Davis v . Marlborough (Duke), No. 
678, post, 

577. — j — .] — Where a receiver or manager of 
an estate is appointed by the ct., in a suit properly 
constituted, such manager or receiver is to be 
considered as appointed on behaff of all persons 
interested in the property, & he is entitled to his 
ordinary commission & allowances, & also to a 
lien on the estate, as against all persons interested 
in it, for the balance, whatever it may be, tWt 
may be found to be due to him on taking Lir 
accounts. — Bertrand v, Davies (1862), 31 Beav. 
429 ; 54 E. R. 1204 ; sub nom, Bernard v. 
Davies, 32 L. J. Ch. 41 ; 11 W. R. 48 ; 9 Jur. 
N. S. 34 ; sub nom, Bernard v, Davies, Ex p, 
Bertrand, Bosvilb & Lee, 7 L. T. 372. 

578. Legal rights & equitable priorities 

unaffected.]— The cts. of equity in appointing a 
receiver at the instance of an equitable incum- 
brancer, take possession in fact on behalf of all, 
& 80 as not to disturb any legal right or interfere 
with equitable priorities (James, L.J.). — Liver- 
pool Marine Credit Co. v, Wilson (1872), 7 


of Appointment. 

Ch. App. 507 ; 41 L. J. Ch. 798 ; 26 L. T. 717 ; 
20 W. R. 665 ; 1 Asp. M. L. C. 323, L. JJ. 
Annotations : — Mentd, Keith v. Burrows (1876), 1 C. P. D. 
722 ; Anderson v. Butler’s Wharf Co. (1879), 48 L. J. Ch. 
824 ; The Benwell Tower (1895), 72 L. T. 664 ; ShlUito 
V, Biggart, [1903] 1 K. B. 683. 

579. Appointment of party to cause — Whether 
privilege as party lost.] — (1) Upon the master’s 
certificate that a receiver is in default, the four 
day order upon him is of course, &, therefore, a 
motion to discharge such order on the ground of 
error or irregularity in the certificate, but not 
directly impeaching the certificate itself, will be 
refused. 

f ) A party, by being appointed receiver, does 
thereby lose liis privileges as a party to the 
cause (Lord Cottenham, C.). — Scott v. Platel 
(1847), 2 Ph. 229 ; 41 B. R. 930, L. C. 

580. In suit for specific performance for con« 
tract of sale — Receiver on behalf of purchaser.] — 
Where a receiver is appointed in a suit for specific 
performance, if the purchaser is compelled to take 
the title the receiver is to be considered as his 
receiver. — Boehm v. Wood (1823), Turn. & R. 
332 ; 37 E. R. 1128. 

Armotation : — Mentd. Gooch v, Walden (1877), 46 L. J. Ch. 
639. 


PART in. SECT. 1. 

Appointment opercAes on behal 
V oZZ par^.}— The appointment of i 
reoewer does not change the oooupatioi 
©state, but by it a mode oi 
management is directed by the ct 


through its officer as a common agent 
for all parties to the litigation. — 
MoMeokan V. Aitkbn (1896), 21 

V. L. R. 66.— AUS. 

676 ii. .] — Re Butler’s Estate 

(1863), 13 I. Ch. R. 453.— m. 


m. Whether operating as transfer 
of assets— Receiver appointed in court 
of foreign cemnfry. ]—T^he appointment 
by a ct. of a foreign State of a receiver 
of the assets of an Insolvent corpn. 
domiciled in such State does not 
necessarily effect a transfer to such 
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Receivers. 


Sect 1« — In general. Sect* 2.] 

581. Whether operating as charge.] — Tyerell 
V. Painton, No. 518, ante, 

682, .] — Ridout V, Fowler, No. 802, post 

583. Destruction of mutual credits — Bank- 
ruptcy.] — ^In Oct. 1908, debtor holding debenture 
stock m petitioning creditor co. claimed to be 
entitled to set this off against petitioning creditor’s 
debt. In Nov. following, but before the bkpcy. 
petition was disposed of, a receiver was appointed 
on behalf of another creditor of the debtor’s 
interest in the debenture stock: — Held: an 
essential change was effected by the appointment 
of the receiver ; thenceforward there were no 
mutual credits between petitioning creditor & 
debtor, & though the effect of an adjudication in 
bkpcy. would be to defeat the title of the receiver 
& give a title to the trustee that would not suffice 
to bring Bankruptcy Act, 1883 (c. 62), s. 38, 
into force, & petitioning creditor was entitled to 
a receiving order. — Re A Debtor, Ex p. Peak 
Hill Goldfield, IjTD., [1909] 1 K. B. 430 ; 78 
L. J. K. B. 354 ; 100 L. T. 213 ; 16 Mans. 11, 
C. A. 

Annotation ; — Consd. Giles v, Kmyer, [1921] 3 K, B. 23. 

684. Effect on rights of parties.] — Portman v . 
Mill, No. 588, post. 

Effect on rights of third parties.] — See Sect. 5. 
post. 

Effect of ap))ointment by way of equitable execu- 
tion.] — See Execution, Vol. XXI., pp. t572-673, 
Nos. 2515-2527. 

Effect of administrator’s bond — Sureties dispensed 
with.] — See Executors, Vol. XXIII., p. 221, No. 
2656. 

Effect on executor’s right of retainer.] — See 
Executors, Vol. XXIII., p. 377, Nos. 4458-4462. 

Effect on Statute of Limitations.] — See 
Limitation of Actions, Vol. XXXII., pp. 350, 
465, Nos. 331, 1306. 

Effect of appointment over lunatic’s estate.] — 
See Lunatics, Vol. XXXIII., p. 186, Nos. 828, 829. 

Issue of specially Indorsed writ — By mortgagee.] 

— See Mortgage, Vol. XXXV., pp. 539, 540, 
Nos. 2683, 2684. 

As regards servants.] — See Companies, Vol. X., 
pp. 799, 800, Nos. 5060-5062. 


of the ct. for that purpose. — Re Mayhew, Ex p. 
Till (1873), L. R. 16 Eq. 97 ; 42 L. J. Bey. 84 ; 
37 J. P. 580 ; 21 W. R. 674. 

Annotation : — Kzpld. Jte Mead, Exp, Cochrane (1875), L. R. 

20 Kq. 282. 

686. .] — Semhle, the position of a 

receiver in bkpcy. does not differ from that of 
a receiver in Ch. — Re Mead, Ex p, Cochrane 
(1875), L. R. 20 Eq. 282 ; 44 L. J. Bey. 87 ; 32 
L. T. 508; 23 W. R. 726. 

587. Offleer of the court.] — A receiver is an 
officer appointed by the ct, (Tindal, C.J.). — 
Ward v. Shew (1833), 9 Bing. 608 ; 2 Moo. & S. 
756 ; 2 L. J. C. P. 58 ; 131 E. R. 742. 

Annotations .*— Refd. Woolston V, Ross, [1900] 1 Ch. 788. 

Mentd. Snell v. Finch (1803), 13 C. B. N. S. 651. 

588. .] — (1) The rights of parties are not 

affected by the appointment of a receiver by the 
ct. (2) The receiver is an officer of the ct,, holding 
the property for the party who may ultimately 
appear to be entitled to it. — ^Portman v. Mill 
(1839), 8 L. J. Ch. 161 ; 3 Jur. 856, L. C. 

589. .] — Re Bushell, Ex p, Izard (No. 1), 

No. 1117, post, 

590. .] — Bartlett v, Northumberland 

Avenue Hotel Co., Ltd., No. 236, ante, 

591. .] — PuRKiss V, Holland (1887), 31 

Sol. Jo. 702, C. A. 

592. .] — Some months after the usual 

order for foreclosure absolute had been made in 
favour of first mtgees. against the mtgor. & second 
mtgees., & after the first mtgees. acting upon that 
order had actually sold portions of the mtged. 
property, the mtgor. discovered that the receiver 
had omitted from his accounts certain rents 
which he had received. The mtgor. accordingly 
moved that the foreclosure might be reopened ; 
& that the first mtgees. might be restrained from 
parting with the legal estate of the mtged. pro- 
perty : — Held : there was no evidence that the 
first mtgees. had received any of the rents for 
which the receiver had not accounted, & there 
was no reason why the foreclosure should be 
reopened merely because the receiver who was not 
the agent of the first mtgees. for all purposes, but 
was an officer of the ct., had made a mistake which 
the mtgor. had not discovered before it was too 
late. — Ingham v, Sutherland (1890), 03 L. T. 
614. 


Sect. 2.— STATUS OF RECEIVER. 

585. Position of receiver In bankruptcy — 
Whether different from that of receiver In Chancery.] 

— The status of a receiver appointed by the Ct. of 
Bkpcy. is not the same as that of a receiver 
appointed by the Ct. of Ch. Consequently, 
where a receiver had been appointed under a 
liquidation by arrangement to carry on the 
business of a trader, & the landlord distrained for 
rent, ^ & the receiver obtained an injunction 
restraining the landlord from proceeding with 
his distress : — Held : the landlord was entitled to 
exercise the right reserved to him by Bkpcy. Act, 
1869 (c. 71), s. 34, without first obtaining the leave 


693. ,] — The receiver is a officer of the 

ct., not the agent of the firm (Esher, M.R.). — 
Re Flowers & Co., [1897] 1 Q. B. 14 ; sub noni. 
Re Flowers & Co., Ex p . Ware & Sons, 05 
L. j. Q. B. 679 ; 75 L. T. 306 ; 45 W. R. 118 ; 41 
Sol. Jo. 30 ; 3 Mans. 294 ; sub nom. Re Flowers 
& Co., Ex p. Petitioning Creditors, 13 T. L. R. 
9, C. A. 

.] — See Companies, Vol. X., pp. 796, 800, 

Nos. 6027, 6028, 6066 ; Partnership, Vol. 
XXXVI., pp. 488, 489, Nos. 1630, 1531. 

594. Whether agent or trustee.] — A landlord’s 
receiver allowed the tenant to make a deduction 
in respect of a payment for land tax every year for 
seventeen years, greater than the landlord was 
liable to pay, the landlord knowing, or having 
the means of knowing, all the facts i — Held : he 
could not distrain for the amount erroneously 


receiver of assetfl of such oorpa. in 
Manitoba. — Bane op Nova Scotia 
V. Booth (1909), 19 Man. L. R. 471.— 

CAN. 

n. Appointment by court — Whether 
whole rent payable by tenants attached. ]— 
Hatdbn V, Shbarman (1852), 2 1. Ch. 
R. 187.— IR. 

o. Whether power of trustee under 
trust ceasesA — ^MoDonnkl n. White 
(1865), 11 H. L. Cas. 570 ; 11 E. R. 


1454.— IR. 

PART III. SECT. 2. 

687 i. Officer of the court.] — The 
receiver In a suit is nothing more than 
the hand of the ot. — Wilkinson v. 
Gangadhar Sirkar (1871), 6 B. L. R. 
486.— IND. 

587 11. .] — ^A receiver Is a servant 

of the ct. &: has only such power & 
authority as the ot. may choose to give 


him. — ^M aniok Lall Seal v. Surrut 
COOMARKE Dasske (1895), 1. L. R. 22 
Calc. 648.— IND. 

687111. .]— Forfar V. Sage. Exp. 

Wilkins (1902), 5 Terr. L. R. 255. — 

CAN. 

p. Position as ovmcr ** or 
“ occupier.**] — Hawkes v. Smith (1837), 
Sau. & So. 712.— IR. 

q. Fiduciary position.] — ^A receiver 



Part III. — Effect of Appointment. 
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allowed, though the receipt given every year 
Bhowed the amount paid & the amount deducted. 

The receiver was his agent, & the landlord 
was bound by the receiver’s acts (Park, J.). — 
Bramston V, Robins (1826), 4 Bing. 11 ; 12 

Moore, C. P. 68 ; 130 E. R. 671 ; sub nom, 

Branston V, Robins, 5 L. J. O. S. C. P. 13. 

Annotaticms : — Mentd. Waller v. Andrews (1838), 3 M. & W. 

312 ; Edinburgh Ry. v. Wauchope (1842), 8 Cl. & Fin. 710 ; 

De Cordora v. I)e Cordora (1879), 4 App. Caa. 092 ; Daniel 

V. Sinclair (1881), 29 W. R. 569 ; Beaufort v. I. R. Comrs., 

I. R. Comrs. v. Anglesey, [1913J 3 K. B. 48 ; Rossdalo v. 

Fryer, [1922] 2 K. B. 303. 

595. -.] — Sir G. B. granted to six persons 
annuities, payable out of his life interest in the R. 
estate. lie then executed a deed, called a receiver- 
ship deed, to which the six annuitants & B. & R. 
were parties, by which he appointed B. & R. 
receivers of the rents ; & it was declared that they 
should hold the rents in trust to pay the annuities, 

then to i3ay the surplus to Sir G. B. or his 
assigns. The receivers accepted the trust. By 
another deed Sir G. B. conveyed his life estate to 
a trustee on trusts for securing tlie six annuities, 
cV: subject thereto in trust for himself. He after- 
wards granted annuities to three other persons, & 
by a deed called a deed of direction, to which the 
three annuitants were parties, he directed the 
receivers & the trustee to pay the three annuitants 
out of the rents. Notice of this deed was 
immediately served on the receivers & the trustee : 
— Held : the deed of direction made the receivers 
&; the trustee express trustees for the three 
annuitants, subject to the riglits of the six 
annuitants. — Knight v. Bowyer (1858), 2 I)e G. 
& J. 421 ; 27 L. J. Ch. 520 ; 31 L. T. O, S. 287 ; 4 
Jur. N. S. 569 ; 6 W. R. 565 ; 44 E. R. 1053, 
L. JJ. 

Annotations : — Mentd. RadcUfTe v. AnclcrBon (1800), E. B. & 

E. 819 ; DickiiiHon i\ Burrell, Dickinson v. BurreU, 

Stonrton v, Buri’ell (1866), h. R. 1 Eq. 337 ; Bagnall v. 

Carlton (1877), 6 Cb. D. 37i ; East Stoiiehouso U. O. r. 

Willoughby, [1902J 2 K, B. 318 ; Hunt v. Luck, [1902J 

1 (/h. 428 ; lie Jordison, Raiuo r. Jordison, [19221 1 Cli. 

4K). 

596. .] — Uc Sacker, Ex p. Sacker, No. 

759, ]wst. 

597. — .] — Ingham v, Sutherland, No. 592, 

cDite. 

598. .] — He Flowers & Co„ No. 593, ante. 

599. For court.] — Be Dickinson, Ex p. 

Charrington & Co., No. 9, ante. 

.] — See BANimuPTCY, Vol. IV., p. 204, 

Nos. 1882, 1883; Companies, Vol. X., pp. 792, 
793, 800, 1189, Nos. 4974-4980, 5067-5070, 8436 ; 
Limitation of Actions, Vol. XXXII., pp. 398, 
414, 501, 517, Nos. 775, 920, 1623, 1624, 17.55. 

600. Position as “ landlord ” — Receiver of 
rents & profits of land— R. S. C., Ord. 3, r. 6.]— 
A receiver appointed by the ct. to receive the rents 
& profits of land is not a “ landlord ” within 
R. S. C., Ord. 3, r. 6 (F), & cannot proceed under 
that rule by specially indorsed writ in an action 
for the recovery of the land. — Casey v. Hellyer 
(1886), 17 Q. B. D. 97 ; 55 L. J. Q. B. 207 ; 54 
L. T. 103 ; 34 W. R. 337 ; 3 T. L. R. 98, C. A. 
Annotation : — Mentd. Hopkins v. Collier (1913), 29 T. L. R. 

601. Receiver & manager of licensed 
premises — Landlord & Tenant Act, 1709 (c. 18), s. 1.] 

— In 1896 a brewery co. who were lessees of a 
public -house granted an underlease of the same 
to I., who mortgaged his interest to pltf., & gave 


a second mtge. to the co. In 1901 1, became bkpt., 
& deft, was appointed his trustee in bkpey. In 
1902 the CO. Vent into possession as second mtgees. 
& let the public-house to a tenant who agreed to 
pay a rent of £150 a year for the premises & an 
additional yearly sum of £1,250 in lieu of premium 
for goodwill. On Mar. 8, 1909, the co. obtained 
judgment against their tenant for £960, & gave 
him a month’s notice to determine his tenancy. 
On Mar. 9, 1909, before the tenancy expired, pltf. 
commenced a foreclosure action against deft. 
&; the CO., & on Mar. 12 a receiver & manager was 
appointed, to whom the co. was directed to give 
up possession. Later on the same day the sheriff 
levied execution in respect of the co.’s judgment 
debt : — Held : the receiver was “ landlord ” of 
the premises within above sect., & as such was 
entitled to be paid by the execution creditor one 
year’s arrears of the rent. — Cox v. Harper, [1910] 
1 Ch. 480 ; 79 L. J. Ch. 307 ; 102 L. T. 438 ; 26 
T. L. R. 264 ; 54 Sol. Jo. 305, C. A. 

Annotation : — Mentd. Wood v. Wallace (1920), .90 L. J. K. B. 

319. 

602. Position as “ owner or “ occupier — 
Receiver of rents — As agent for landlord.] — ^An 

order by justices was made against applt. imder 
18 & 19 Viet. c. 121, s. 12, as the owner of premises 
upon wlxich a foul & offensive privy existed so as 
to be a nuisance. Applt. was receiver of tho rent 
of the house, as agent of the ground landlord, from 
H., who held a lease of the whole house for twenty- 
one years ; this lessee had underlet a part of the 
house to K. as yearly tenant. Tlie privy was 
within the part of the house let to K., &> was used 
exclusively by her, H. having no access to it : — 
Held : applt. was not the owner of the premises 
on which the nuisance arose, within 18 & 19 Viet, 
c. 121, s. 2. — Cook v. Montague (1872), L. R. 7 
Q. B. 418 ; 41 L. J. M. C. 149 ; 26 L. T. 471 ; 37 
J. P. 53. 

603. As receiver for persons interested 

in premises — Waterworks Clauses Act, 1847 (c. 17), 
s. 72.] — A water co.’s special Act provided, in 
terms substantially identical with Waterw^orks 
Clauses Act, 1847 (c. 17), s. 72, that, in the case of 
houses or tenements not exceeding a given annual 
value, the owner instead of the occupier should be 
liable for the water rate, that “ the person 
receiving the rent of any such house or tenement 
from the occupier thereof on his own account or 
as agent or receiver for any person interested 
therein ” should for that purpose be deemed the 
uwner of such house or tenement. The water co. 
supplied water to a block of flats which were 
respectively within the statutory limit as to value. 
The premises were mortgaged & a receiver was 
appointed imder a receivership deed. The mtgor. 
appointed another person collector of the rents, 
who handed over the rents intact, at first to the 
mtgor., & subsequently to the receiver : — Held : 
the collector & not the receiver was the person 
liable under the special Act to pay the water rate. 
— Metropolitan Water Board v. Brooks, 
[1911] 1 K. B. 289 ; 80 L. J. K. B. 495 ; 103 L. T. 
739 ; 75 J. P. 41 ; 9 L. G. R. 442, C. A. 

604. Receiver appointed by court — Public 

Health Act, 1875 (c. 55), s. 4.] — The definition of 
“ owner ” in above Act, s. 4, does not include a 
receiver appointed by the ct. ; & so service of 
notices under above Act, s. 150, on such receiver 
is not a good service. — ^B acup Corpn. v. Smith 


appointed by tho ct. is witlilu tho 
general rule of the Cts. of Equity, by 
which persons who stand in a coii- 
ndential relation with regard to pro- 
perty are precluded from becoming 

J. — VOL. XXXIX. 


the purchasers of it vvithout the special 
leave of the ct. ; or of tho parties 
interested. — ^A lven v. Bond (1841), 
FI, & K. 190 ; 3 I. Eq, R. 305.— IR. 
r. Whether receiver of inheritor.] — 


A receiver appointed by the Ct. of Ch. 
in an adverse suit is not the receiver 
of the Inheritor wltMn 4 & 5 Will. L 
c. 82 . — ^Anon. (1842), 3 I. Eq. R. 501. — 

IR. 


E 
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Sect 2, — SUduB of receiver. Sects, 3, 4 d; 5 ; Sub- 
sect, 1.] 

(1890), 44 Ch. D. 305 ; 59 L. J. Ch. 518 ; 63 L. T. 
195 ; 38 W. R. 697, O. A. 

Annotation: — Oonsd. De Grelle, Houdret v. Bull (1894), 1 
Mans. 118. 

Recovery of gas rents or charges.] — See 

Gas, Vol. XXV., pp. 476, 477, Nos. 39-41. 

Supply of electric lighting.] — See Electric 

Lighting, Vol. XX., p. 205, No. 34. 

Poor rate.] — See Companies, Vol. X., p. 

800, Nos. 5063-5064. 

Mortgage.] — See Mortgage, Vol. XXXV., p. 
527, Nos. 2585-2587. 


Sect. 3.— OPERATION AS INJUNCTION. 

605 . Whether appointment operates as Injunc- 
tion.] — The appointment of a receiver operates 
as an injunction. — B axter v. West (1858), 28 
L. J. Ch. 169 ; 32 L. T. O. 8. 155. 

606 . .] — What is the etlect of appointing a 

receiver in the Ch. Div ? It operates as an 
injunction (Lindley, L.J.). — Ee Sautoris’s Es- 
tate, Sartobis V, Sartoris, [1892] 1 Ch. 11 ; 61 
L. 3. Ch. 1 ; 65 L. T. 544 ; 40 W. R. 82 ; 8 T. L. R. 
51 ; 36 S5l. .To. 41, C. A. 

Annotation : — Eeld. Re Laye, Turnbull v. Laye, [1913] 1 Ch, 

298. ^ 

607 . — ^ — .] — Tyrrell v, Painton, No. 518, 
ante, 

608 . .] — The appointment of a receiver 

operates as an injunction against the execution 
debtor receiving anything from his co-partners, 
& if his co-partners pay over to him anything with 
knowledge of the appointment of the I’eceiver they 
may get into trouble (Lindley, L.J,). — Brown, 
.Tanson & Co. V, Hutchinson & Co., [1895] 1 
Q. B. 737 ; 64 L. .1 . Q. B. 359 ; 73 L. T. 8 ; 43 
W. R. 533 ; 11 T. L. R. 291 ; 14 R. 304, C. A. ; 
svhaequent proceedings, [1895] 2 Q. B. 126, 0. A. 

609 . .] — Re Harrison & Bottomley, No. 

084, post, 

610 . .] — An order obtained by a judgment 

creditor appointing a receiver by way of equitable 
execution operates as an injunction to restrain 
judgment debtor from himself receiving moneys 
over which the receiver is appointed, & prevents 
him from dealing with tlie moneys to the prejudice 
of execution creditor. — Re Anglesey (Marquis), 
De Galve (Countess) v, Gardner, [1903] 2 Ch. 
727 ; 72 L. J. Ch. 782 ; 89 L. T. 584 ; 62 W. R. 
124 ; 19 T. L. R. 719. 

Annotations: — Apld. Ideal Bedding Co. v. Holland, [1907] 

2 Ch. 157 ; Singer v. Fry (191,5), 84 L. J. K. B, 2025. 

611 . .] — Ridout V, Fowler, No. 802, post, 

612 . .] — Ideal Bedding Co., Ltd. v. 

Holland, No. 730, post. 


Sect. 4 — IN REGARD TO FORFEITURE CLAUSES, 
613. Whether appointment operates as for- 
feiture.] — Upon the marriage of D. in 1881, a 
certain fimd was settled by him upon trusts, under 
which he took the income for life, or until he should 
become bkpt., or should assign, charge, or in- 
cumber the same, or do or sutler something whereby 
the same, or some part thereof, would, through 
his act, default, or by operation of law if belonging 
absolutely to liim, become vested in or payable 
to some other person or persons, & after the 
determination of the trust in favour of D. the 
trustees were to pay the income to the wife during 
her life. On July 19, 1888, a judgment creditor 


of D. obtained the appointment of a receiver of the 
income of the trust fund. On Sept. 26, a receiving 
order was made against D., & he was subsequently 
adjudicated bkpt ; — Held : a gift over of property 
of a settlor upon voluntary alienation or involun- 
tary alienation by process of law in favour of a 
paAicular creditor is not void ; the appointment 
of a receiver was such an involuntary alienation, & 
D.’s life interest in the fund hod determined, & the 
income was payable to his wife. — Re Detmold, 
Detmold V, Detmold (1889), 40 Ch. D. 585 ; 68 
L. J. Ch. 495 ; 61 L. T. 21 ; 37 W. R. 442. 
Annotations: — Consd. Re Tetley, Ex p, Jeffrey (1896), 66 

L. J. ^ B. 111. Reid. Mackintosh v. Vogose, [1895] 1 Ch. 

606 ; Re Spearman, Spearman v. Lowndes (1900), 82 L. T. 

302 ; Re HoUand, Gregg v. HoUand, [1902] 2 Ch. 360 ; 

Re Johnson Johnson, Exp, Matthews & Wilkinson, [1904] 

1 K. B. 134 ; Re Perkin's Settlmt. Trusts, Leicester, 

Warren v, Perkins (1912), 66 Sol. Jo. 412. 

614. .] — Testator devised a freehold estate 

to his son for life, & after his death among all the 
children of the son born or to be born who should 
live to attain twenty-one, in equal shares as 
tenants in common in fee. By a subsequent 
clause he directed that if the son should attempt 
to dispose of his life interest, or should become 
bankrupt or insolvent, or the estate devised to 
him “ should be taken in execution by any process 
of law for the benefit of any creditor or creditors,” 
then the gift to him should become void cease 
as if he were dead, & the estate devised to him 
should “ thenceforth absolutely vest in &; belong 
to the person or persons who under the devises & 
limitations hereinbefore contained would be next 
entitled thereto.” A judgment for debt having 
been recovered against the son who was in posses- 
sion, the judgment creditor obtained the appoint- 
ment of a receivor of the rents. At this time the 
son had two children, one of age & one under age, 
& he afterwards had other children : — Held : the 
appointment of a receiver was a taking in execu- 
tion within the meaning of the clause, & the son’s 
life estate determined. — Blackman v, Fysh, 
[1892] 3 Ch. 209 ; 67 J.. T. 802 ; 2 R. 1, C. A. 

Annotations : — ConBd. Thompson v. Gill, [1903] 1 K. B, 760. 

Mentd. He Canuey'H Trusts, Mayers v, Strover (1910), 

101 L. T. 905. 

615. -.] — Campbell v, Campbell Sc Davis, 
No. 487, ayiie, 

616. .] — Does the receivership order make 

any difference in the rights of the parties, Sc docs 
the existence of that receivership order make that 
to be a forfeiture . . . which would not have been 
a forfeiture if the receivership order had not been 
made ? In my opinion the receiversliip order has 
no such effect (Joyce, J.). — Durban v, Durban 
(1904), 91 L. T. 187 ; ajfd., 91 L. T. 819, C. A. 

617. .] — A forfeiture clause in a will, to 

take effect when a life interest should belong to or 
become vested in any person other than the life 
tenant, does not take effect merely because a 
receiver of that interest is appointed with a 
direction to pay the income in or towards satis- 
faction of a judgment debt Sc costs. Senible : if 
creditor, being appointed receiver in person, had 
collected Sc retained money under the order, the 
forfeiture clause might have taken effect. — Re 
Beaumont, Woods v, Beaumont (1910), 79 
L. J. Ch. 744 ; 103 L. T. 124. 

618. .] — By his will dated Feb. 14, 1912, 

testator, who died in 1913, gave his residuary real 
Sc personal estate to trustees upon trust to raise a 
fund of £6,000 &; to hold the same upon trust to 
pay the income to his son during his life or until 
he . . . shall assign or charge or affect to assign 
or charge the said income or some part thereof or 
until any other event shall happen whereby if the 
income belonged absolutely to him he would be 
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. . . deprived of the personal enjoyment thereof. 
On Dec. 13, 1910, an order was made in lunacy 
appointing a receiver of the son's estate under 
Lunacy Act, 1890 (c. 6), s» 110, ss. 1 (d), the whole 
of his income being allowed for his maintenance. 
On May 15, 1919, the son executed an equitable 
charge on his income under testator’s will : — Held : 
the order in lunacy appointing a receiver did not 
operate as a forfeiture because the receiver was the 
irtatutory agent of the son to receive the income of 
the trust fund ; & as the document of May 16, 
1919, was executed after the appointment of the 
receiver in lunacy, it was null & void, & could 
not therefore work a forfeiture. — Be Marshall, 
Marshall v. Whateley, [1920] 1 Ch. 284 ; 89 
L. J. Ch. 204 ; 122 L. T. 673 ; 64 Sol. Jo. 241. 


Sect. 5.— RIGHTS OF THIRD PARTIES. 

Sub-sect. 1. — Leave of Court to Exercise 
Bights. 

619. Necessity for leave.] — Where a receiver 
is in possession, an ejectment cannot be brought 
without leave of the ct. — Angel v. Smith (1804), 
9 Ves. 335 ; .32 E. li. 632, L. C. 

Annotationfi : — FoUd. Brooks v. Greathed (1820), 1 Jac. & W. 

176. Apld. Mosadee Mabomed Cazum Sherazee v. 

Meerza Ally Mabomed Shoostry (1854), 6 Moo. Ind. App. 

27. Befd. Jobnes v. Claugbton (1822). Jac. 573 ; Johnson 

V. Chlppindall (1828), 2 81m. 55 ; Empringham v. Short 

(18443, 3 Hare, 461 ; Lane v. Capaey, [1891) 3 Ch. 411 ; 

whadcoat v. Shropshire Ily. (1893), 37 Sol. Jo. 650. 

620. .] — Where a receiver is in possession, 

other persons not permitted, without the leave 
of the ct., to enter, under a claim of a right of 
common not previously exercised. — Johnes v» 
Claughton (1822), Jac. 573 ; 37 E. E. 966. 
Annotation : — Reid. Empringham v. Short (1844), 3 Hare, 

461. 

621. .] — Be Franks, No. 874, post, 

622. .] — Searle V, Choat, No. 726, post. 

623. Legal title appearing.] — Where the 

property is in the custody of the ct., as when in 
the possession of a receiver, the course pursued 
in our cts., if it appears there is a legal title, has 
been to permit an action of ejectment to be 
brought, to put the matter in the most convenient 
course of determination {per CuR.). — Musadee 
Mahomed Cazum Sherazee v, Meerza Ally 
Mahomed Shoostry (1854), 6 Moo. Ind. App. 
27 ; 8 Moo. P. C. C. 90 ; 19 E. B. 11, P. C. 

624. When leave granted— -Clear question to be 
tried.] — It is not according to the course of the 
ct. to refuse liberty to try a right which is claimed 
against its receiver, unless it is clear that there 
is no foundation for the claim. — Bandfteld v. 
Bandfield (1801), 3 De G. F. A J. 766; 31 


L. J. Oh. 118 ; 6 L. T. 098 ; 8 Jur. N. S. 161 ; 
45 E. B. 107^ L. JJ. 

Annotations .'«-Confd. Walmpley v. Mundy (1884), 13 Q. B. 

D. 807. Apld. Lane tf. Capsey, 11891J 3 Ch. 411. 

625. -It is not the course of the 

ct. to refuse liberty to try a right claimed against 
its receiver unless it is perfectly clear that there 
is no foundation for the claim. — L ane v, Capsey, 
[1891] 3 Ch. 411 ; 61 L. J. Ch. 65 ; 65 L. T. 
876 ; 40 W. B. 87. 

Annotation: — Reid. Whadcoat v, Shropshire Ry. (1893), 

37 Sol. Jo. 650. 

026. No substantial InUrest.] — Ames v, 

Bichards, Dent v, Bichards (1905), 40 L. Jo. 66. 

627. Time for application — When receiver ap- 
pointed.] — The priorities of incumbrancers upon 
an estate were declared, & a receiver appointed, 
with directions to keep down the incumbrances, 
in a suit to which the first incumbrancer was not 
a party. The first incumbrancer filed a bill against 
the receiver Sc the several parties to the former 
suit, to establish his priority. Sc praying that if 
necessary the second bill might be taken as supple- 
mental to the first. Pltf . in the second suit moved 
for an injunction to restrain the receiver from 
making any further payments to the other in- 
cumbrancers ; — Held : irregular, Sc he ought to 
have applied in the first suit for leave to enforce 
his legal remedies. — Smith v. Effingham (Earl) 
(1839), 2 Beav. 232 ; 48 E. B. 1169 ; sicbsequent 
proceedings (1844), 7 Beav. 357. 

628. .] — Searle v, Choat, No. 726, 

post, 

629. Before receiver passes accounts — 

Alleged misapplication of money.] — D e Winton v, 
Brecon Corpn. (No. 2), No. 093, post, 

630. Mode of application — Petition — Where all 

parties consent.] — A. being entitled under a decree 
to an annuity, which she was to receive from the 
receiver in the cause, borrowed £100 from B., 
&; signed a memorandum of agreement to the 
effect that her annuity should be a security for 
that sum & interest, Sc also gave an order ui)on 
the receiver for payment to B. of £100. Upon 
B. presenting the order to the receiver, the receiver 
stated that he would not pay it, because A. had 
desired him to pay to no person but her agent. 
Upon the petition of B., praying an order upon 
the receiver for payment : — Held : as A. appeared 
Sc opposed the petition, the ct. had no jurisdiction 
to make the order upon petition, but B. should 
have come by bill. — W asteil v, Leslie (1846), 
8 L. T. O. S. 133 ; siih nom, Wastell v, Leslie, 
Ex p. Carter, 11 Jur. 29. 

631. Action.] — Although a ct. of equity 

will not permit strangers to disturb the possession 
of its receiver, but will itself examine any claim 
they may have to the property ower which the 


PART ni. SECT. 6, SUB-SECT. 1. 

619 i. Necessity for lecbve .} — A receiver 
belns an officer of the ct. cannot 1^ 
sued without leave in a separate action 
in reject of acts done in dlschargfe of 
his office. — STEPHFrNfl V. Royal Trust 
Co. (1917), 25 B. C. R. 77.-~CAN. 

619 li. .] — ^Wben a party feels 

aggrieved at the conduct of a receiver 
he should seek redress against the 
receiver in the proceeding in which he 
was appointed. If separate proceed* 
ings he taken against Mm, either in 
that ct. or elsewhere, they should be 
wfth the leave of the ct. under whose 
authority the receiver was acting.— 
KaMATOHI AADUlL V. SUNDARAM AYYAR 
C1902r), I. L. R. 26 Mad. 492.— mD. 



619 iv. .] — ^a party who had 

commenced procoodliigs by ejectment 
before he got notice of the appoint- 
ment of a receiver over the land, need 
not make any application to the ct. 
until he Is ready to execute his habere. 
— Townsent) V. Somervile (1824), 1 
Hog. 99. — IR. 


619 V. .] — Batchelor r. Blake 

(1824), I Hog. 98.— m. 


619 vi. . ] — ^A third person elatm- 

Ing an Interest in lands over which a 
iw^er h^ been appointed, shouldr 
if is injured by the appointment, 
apply to the ct. not to feterfere with 
the tenants. — Wardlbv. Llotd (1827), 
2 Mol, 388.— IR, 




619 vm. .] — Etrb V. 

(1838). 1 Craw. & D. 252.— IN. 


Smith 

Blake 


619 iz. .1 — Cramer i?. Grittith 


(1840), 3 I. Eq. R. 230.— IR. 

619 X. .] — ^When tenants have, 

without leave of the ct., replevied 
distresses for rent made by the receiver, 
the ct. will restrain them from pro- 
ceeding in the replevin suits, & direct a 
reference as to the rent due.— He 
PRR88E, He Joyce (1845), 8 I. Eq. K. 

111.— m, 

619 xi. .] — Parr v. Bell (1846), 

9 I. Eq. R. 55.— IR. 

619 xii. .] — Where a receiver has 

been appointed over lands hold at a 
rent, the landlord must obtain leave 
of the ct. before he can commence an 
action to recover possession for non- 
paryment of rent ; In granting such 
application, the ct, has jurlsdlotlon 
to improve terms, such as that the 
proceedings shall not be commenced 
for a specified time. — He Battbrsfy’s 
Estate (1892), 31 L, R. Ir. 73.— IR. 

E 2 
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Sect p. ^Rights of third 'parties: Sub-secis* 1, 2 

receiver is appointed, that rule does not prevent 
parties from filing a bill, & so asserting a title to 
property over which a receiver may have been 
appointed in another cause (Lord Cottenham, C.). 
— Houlditch V, Wallace (1838), 6 Cl. & Fin. 
629 ; 7 E. R. 543, H. L. 

632. ,] — Wastell V. Leslie, No. 630, 

ante, 

633. Summons.] — General Share &; 

Trust Co. v, Wetley Brick & Pottery Co., No. 
658, post. 

634. .] — O’Hagan v. North Wing- 

field Colliery Co. (1882), 26 Sol. Jo. 671. 


Sub -SECT. 2. — Party Claiming Possession. 
635. General rule — Necessity for leave.] — (1) A 
second incumbrancer having obtained the appoint- 
ment of a receiver & a decree for a sale, without 
making the first incumbrancer a party, a petition 
by the latter to ascertain priorities, & for the 
receiver to keep down the interest, refused 
on the ground that petitioner had commenced 
a suit for the same purpose, &; had delayed it; 
but leave was given to bring an ejectment. 

(2) The possession of a receiver or sequestrator 
is not to be disturbed without leave of the ct. — 
Brooks v. Greathed (1820), 1 Jac. & W. 176 ; 
37 E. R. 342. 

Annotations : — As to (2) Consd. Empringham v. Short (1844), 
3 Hare, 461. As to (2) Apld. Musadee M. C. Sherazee v, 
Meerza Shoostry (1854), 8 Moo. P. C. C. 90. 


636. .] — JoHNES V. Claughton, No. 

620, ante, 

637. .] — (1) When this ct. has ap- 

pointed a receiver, it will not allow the possession 
of that receiver to be disturbed by anybody, how- 
ever good his right may be ; but the party think- 
ing he has a right paramount to that of the receiver, 
or rather to that of the person who has got the 
appointment of the receiver, must before he can 
presume to take any steps of his own motion, 
apply to this ct. for leave to assert his right 
against the receiver (Kindeksley, V.-C.). 

(2) The ct. will not allow the fii'st step in an 
action of ejectment against the recever to be taken 
by any party without an application having been 
made to this ct. for permission to do it (Kin- 
dersley, V.-C.). — IlAWKiNsr. Gathpircole (1852), 
1 Drew. 12 ; 21 L. J. Ch. 617 ; 16 Jur. 650 ; 
61 E. R. 355 ; subsequent proceedings (1855), 6 
De G. M. & G. 1, L. JJ. 

638. — ; — .] — In a suit by mtgees. of a 

dock against the. trustees & judgment creditor, 
the chairman was appointed receiver of the tolls, 
with direction to pay into ct. the balance, after 
paying the expenses of carrying on the concern 
& the interest on the mtges. Judgment creditor 
having afterwards proceeded to attach the tolls 
under C. L. P. Act, 1854 (c. 113), was restrained 
injunction. 

The ct. will not permit its receiver to be inter- 
fered with or dispossessed of the property, nor will 
it allow payment to him to be intercepted, although 
the order appointing him may be perfectly erro- 
neous. An application must first be made to the 
ct. for leave. — Ames v, Birkenhead Docks 
Trustees (1855), 20 Beav. 332 ; 24 L. J. Ch. 540 ; 
25 L. T. O. S. 121 ; 1 Jur. N. 8. 529 ; 3 W. R. 
381 ; 52 E. R. 630. 


Ar^tations .‘—Consd. Davies v. Thomas, [1900] 2 Ch. 462. 
Refd. G. S. & W. Ry. V, Corrv & Turquand (1867), 15 
W. R. 650 ; lie Manchester & Milford Ry., Ex p. Cambrian 


W. R. 650 ; Re Manchester & 
Ry. (1880), 14 Ch. D. 645. 


639. .] — The ct. will not allow the 

possession of a receiver appointed by the ct. to 
be disturbed without the leave of the ct. — Rand- 
PIELD V. Randfield (1860), 1 Drew. & Sm. 310 ; 
30 L. J. Ch. 18 ; 3 L. T. 284 ; 6 Jur. N. S. 1090 ; 
9 W. R. 10; 62 E. R. 398; on appeal (1861), 
3 De G. F. & J. 766, L. C. & L. JJ. 

Annotations : — Apld. Walmeley v. Mundy (1884), 13 Q. B. D. 
807. Consd. Lane v. Capsey, [1891] 3 Ch. 411. 

640. .] — Searle V. Choat, No. 726, 

post. 

641 . .] — Where property is in pos- 

session of an officer of the ct. & there are legal or, 
equitable rights in that property not vested in 
the parties to the action or the persons who are 
before the ct. which legal or equitable rights are 
not the subject of the administration then going 
on, then the ct. requires that the person who 
claims to enforce those rights shall apply for leave 
to enforce them (Fry, L.J.). — Re Henry Pound, 
Son & Hutchins (1889), 42 Ch. D. 402 ; 58 
L. J. Ch. 792 ; 62 L. T. 137 ; 1 Meg. 363 ; suh 
norn. Re Pound, Son & Hutchins, Ex p. De- 
benture CoRPN., 38 W. R. 18 ; 5 T. L. R. 720, 
C. A. 

Annotations: — Consd. Re Stubbs, Barney v. Stubbs, [1891] 
1 Ch. 475 ; Strong v. Carlyle Press, [1893] 1 Ch. 268. 
Reid. British Linen Co. v. South Ameriean & Mexican Co., 
11894] 1 Ch. 108 ; Davies v. Thomas, [1900] 2 Ch. 462. 

642. Exception to rule — Order preserving rights 
of third parties.] — D avis v. Marlborough (Duke) 
(1819), 2 Swan. 108 ; 2 Wils. Ch. 130 ; 36 E. R. 
555, L. C. ; previous proceedings (1818), 1 Swan. 
74, L. C. 

Annotations : — Refd. Cooper v. Reilly (1829), 2 Sim. 560 ; 
Paynter v. Carew (1854), Kay, App. 36. Mentd. Port- 
more t). Taylor (1831), 4 Sim. 182 ; King v, Hamlet (1835), 
9 Bli. N. S. 575 ; Polly v. Wathen (1849), 7 Hare, 351 ; 
Mansfield r. Ogle (1855), 24 L. J. Ch. 451) ; Bromley v. 
Smith, Boustead v, Bromley, Smith v. Bromley (1859), 
26 Beav. 644 ; Webster v. Cooke (1867), 36 L. J. Ch. 753 ; 
O’Rorko V. Bolingbroke (1877), 2 App. Cas. 814 ; Fry 
V, Lane, Re Fry, Whittet v. Bush (1888), 40 Ch. D. 31 2. 

643. .] — A mtgor. let the mortgaged 

premises subsequently to the mtge. During the 
quarter ending at Michaelmas the mtgees. gave a 
notice to the tenant informing him of the existence 
of the mtge., & that the principal sum was still 
due & owing together with an arrear of interest, 
& requiring him to pay the rent thereafter to 
accrue to them. The rent which became due at 
Michaelmas being still unpaid, an order was made 
in an action against the mtgor. appointing pltf., 
who had recovered judgment, receiver of the 
rents of the premises, “ without prejudice to the 
rights of any prior incumbrancers who may think 
proper to take possession of the same by virtue of 
their respective securities.” Subsequently the 
mtgees. threatened the tenant with legal pro- 
ceedings unless he paid the rent to them, & the 
tenant thereupon paid them the quarter’s rent 
due at Michaelmas. The receiver claimed pay- 
ment of such rent from the tenant : — Held : the 
tenant had not been guilty of any disobedience of 
the receivership order in paying rent to the mtgees., 
they being prior incumbrancers whose rights were 
reserved by the order ; the tenant, having paid 
the rent to the mtgees. under compulsion of law 
& in consequence of his lessor’s default, could set 
up such payment in answer to the claim for the 
rent by the receiver, who claimed through his 
lessor ; & consequently the claim of the receiver 
could not be maintained. — Underhay v. Read 
(1887), 20 Q. B. D. 209 ; 57 L. J. Q. B. 129 ; 
58 L. T. 457 ; 36 W. R. 298 ; 4 T. L. R. 188, C. A. 
Annotation : — Refd. Towersour. Jackson, [1891] 2 Q. B. 484. 

544, .] — A CO. issued debentures 

which were a charge on the whole of the co.’s 
property & assets, including the uncalled capita. 
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In an action by the holder of the debentures a 
receiver & manager was appointed. An order was 
afterwards made for the winding up of the com- 
pany. The CO. had ceased to be carried on as a 
going concern : — Held : the official liquidator was 
entitled to the custody of such of the books & 
documents of the co. as related to its management 
& business & were not necessary to support the 
title of the holder of the debentures. — Engel v* 
South Metropolitan Brewing & Bottling Co. 
[1892] 1 Ch. 442 ; 61 L. J. Ch. 369 ; 66 L. T. 155 ; 
40 W. R. 282 ; 8 T. L. R. 267 ; 36 Sol. Jo. 217. 

645. Application of rule — Proceedings in eject- 
ment.] — When a mtgee. is not in possession the ct. 
will, upon application of creditors, appoint a 
receiver of the mtged. premises, but without 
prejudice to the right of the mtgee. to obtain 
possession. 

Where a receiver has been appointed of mtged. 
estate the mtgee. not being before the ct., the 
mtgee. must apply to the ct. for liberty to bring 
an ejectment (Lord Thurlow, C.). — Bryan v. 
CORMICK (1788), 1 Cox, Eq. Cas. 422 ; 29 E. R. 
1231, L. C. 

646. .] — Angel v. Smith, No. 619, 

ante, 

647. .] — Brooks v, Grrathed, No. 

635, ante, 

648. -.] — Case in wliich the appoint- 
ment of a receiver in a suit for the administration 
of a testator’s property, pltfs. were allowed to 
commence & prosecute an action of ejectment on 
the ground of permissive waste, notwithstanding 
the leave of the ct. had not in the first instance 
been applied for in reference to the action. — 
Gowar V, Bennett (1847), 9 L. T. O. S. 310. 

649. .] — Hawkins v, Gathercole, 

No. 637, ante, 

650. Enforcement of judgment for 
recovery of land.] — Where a mtgee. of leaseholds 
has obtained the ajjpointment by the ct. of a 
receiver, the lessor who by leave of the ct. brings 
an action for recovery of the land against the lessee, 
& recovers judgment, cannot proceed to enforce 
the judgment as against the receiver in possession 
by writ of possession without the leave of the ct. — 
Morris v, Baker (1903), 73 L. J. Ch. 143 ; 52 
W. R. 207 ; 48 Sol. Jo. 101. 

651. Seizure of copyholds quousque.] — 

In suits by creditors &; legatees a receiver was 
appointed of the rents & profits of real estate, 
part of which was copyhold. The death of the 
last tenant having been duly presented at the ct. 
baron of the manor, proclamations were made for 
the next tenant to come in & be admitted, &, no 
person appearing, the bailiff of the manor was 
ordered to seize the lands quousque. Declaration 
in ejectment at the suit of the lord was afterwards 
served on the terre-tenant ; but, on the motion 
of the receiver, the lord was restrained by in- 
junction from prosecuting the action. — Evelyn v, 
Lewis (1844), 3 Hare, 472 ; 67 E. R. 467. 

Annotation : — Refd. RuHsell v. East Anglian Ity. (1850), 

3 Mac. & G. 104. 

Application for leave of court.]— sub-sect. 1, 
ante. 


Sub-sect. 3. — Landlord. 

652. Distress — Necessity for leave of court.] — 
Anon, (undated), cited in 3 Mac. & Gt, at p. 118. 
An^tation : — Reid. Russell v. East Anglian Ry. (1850), 

3 Mac. & G. 104. 

PART III. SECT. 

... - . 1 , for leave of court .] — No 

witnout the previous leave of the ct. — Nugent v. 


653. -.] — (1) A receiver, having been 
appointed to realise testator’s estate, advertised 
the furniture for sale. The day before the sale 
the landlord gave him notice of Ids claim for rent, 
but took no further steps : — Held : the landlord 
[not having distrained] had no lien on the proceeds 
of the sale in priority to the other creditors. 

(2) The appointment of a receiver does not 
affect the rights of a landlord ; but he cannot 
exercise them without first obtaining leave of the 
ct. — Re Sutton’s Estate, Sutton v, Rees (1863), 
1 New Rep. 464 ; 32 L. J. Ch. 437 ; 8 I.. T. 343 ; 
27 J. P. 388 ; 9 Jur. N. S. 456 ; 11 W. R. 413. 
Annotation : — As <o (1) Reid. Re Mayhow, Ex p. Till (1873), 

L. R. 16 Eq. 97. 

654. .] — O’Hagan V, North Wing- 

field Colliery Co. (1882), 26 Sol. Jo. 671. 

655. ,] — The appointment of the 

receiver would prevent the landlord from levying 
a distress without the leave of the ct. (Cotton, 
Jj..T.). — Re New City Constitutional Club Co., 
Ex p.PuRSSELL(1887),34Ch. D. 616; 56 L. J. Ch. 
3,32 ; 56 L. T. 792 ; 35 W. R. 421 ; 3 T. L. R. 
331, C. A. 

Annotation : — Consd. Re Harpur’s Cycle Fittings Co,, [1900] 

2 Ch. 731. 

656. .] — Jacobs v. Van Boolen, 

Ex p. Roberts (1889), 34 Sol. .To. 97, 1). C. 
Annotation : — Consd. Hand v. Blow, [1901] 2 Ch. 721. 

657. .] — (1) Where the landlord, by 

reason of his not being paid or of his covenants 
not being complied with, has a right to complain 
& to re-enter, he can apply, notwithstanding the 
appointment of a receiver, & obtain leave from the 
ct. to re-enter & so take away from the receiver his 
right of occupation ; & he can, also, in a proper 
case, get leave to distrain ; but the mere appoint- 
ment of a receiver does not of itself, in my opinion, 
give the landlord any special rights, & has never, 
so far as I know, been held to do so (Romer, L. J.). 

(2) If you have a co. or person whose estate is 
being dealt with or administered by the ct., & a 
liquidator or receiver appointed by the ct. has 
occupied or used premises that are part of the 
estate, then, as to rent & other outgoings payable 
to the landlord or other parties in respect of the 
premises for that occupation or user & for which 
the co. or person whose estate is being dealt with 
or administered is liable, the ct. will see that such 
rent & other outgoings are paid out of the assets 
got in by the liquidator or receiver (Romer, L.J.). 

(3) The agency of the receiver on behalf of the 
CO. came to an end an Aug. 29 when he was 
appointed receiver & manager by an order in the 
action (Romer, L..].). — Hand v. Blow, [1901] 2 
Ch. 721 ; 70 L. J. Ch. 687 ; 85 L. T. 1.56 ; 50 W. R. 
5 ; 17 T. L. R. 635 ; 45 Sol. Jo. 639 ; 9 Mans. 
1.56, O. A. 

Annotations : — As to (\) Refd. Re British Fullers’ Earth Co., 

Gibber. Same Co. (1901), 17 T. L. R. 232. As to (2) Consd. 

Re Levi, [1919] 1 Ch, 416. Refd. Re Abbott, Abbott v. 

Abbott (1913), 30 T. L. R. 13 ; Re Westminster Motor 

Garage Co., Boyers v. The Co. (1914), 84 L. J. Cb. 753. 

Generally, Refd. Re Griffiths Cycle Corpn., Dunlop Pneu- 
matic Tyre Co. v. Griffiths Cycle Corpn. (1901), 85 L. T. 

675, 

658. When leave refused — Landlord 
creditor of company over which receiver appointed.] 

— Mines were demised to a co. by a lease which 
contained a power of re-entry if the rents or royal- 
ties, or any part thereof, should be in arrear for 
thirty days, or if the co. should be wound up 
voluntarily or by compulsion or otherwise under 
the provisions of any Act or Acts of Parliament. 
An action was brought against the co. by debenture 

5, SUB-SECT. 3. 
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Beet 6.— Bights ofthvrd partiee: Suh-eecte, 3 4.] 

holders & a receiver was appointed. Rent being 
in arrear, the landlord took out a summons for 
leave to distrain or re-enter. After the summons 
had been returnable, but before it was heard, an 
order was made for winding up the co. The 
summons was then amended by intitulir^ it in the 
winding-up as well as in the action. The judge 
held that as the landlord was a creditor of the co., 
leave could not be given him to distrain, & that 
the claim to re-enter ought to be left to be tried 
in an action. On appeal : — Held : according to 
the true construction of the proviso for re-entry, 
a right to re-enter accrued on the making of a 
winding-up order, & the title of the landlord to 
re-enter being clear, the ct. ought to order 

ossession to be given to him, & ought not to put 

im to the useless expense of bringing an action to 
which there was no defence. 

As to the costs of the receiver, it was irregular to 
make him a party. He ought not to have been 
served unless a case of pei*sonal misconduct was 
made against him, & no such case is alleged. . . . 
Applt. must pay the receiver’s costs below & here 
(Jessel, M.R.). — General Share & Trust Co. v. 
Wetley Brick & Pottery Co. (1882), 20 Ch. D. 
260 ; sub nom» Be Wetley Brick & Pottery Co., 
30 W. R. 446, C. A. 

Amwtation : — Reid. Horsey Estate v, Steiger, [1898] 2 Q. B. 

259. 

669. • Except where appointment of 

receiver not complete.] — ^A mining co., now in 
liquidation, were lessees, from separate lessors, at 
certain rents & royalties, of two adjoining coal 
mines A. & B. There was no shaft on mine B., 
& the co. worked both mines by means of a shaft 
on mine A. On each of the leases the lessor 
reserved to himself express power to distrain for 
rent in arrear, not only upon chattels belonging 
to the lessees on the demised premises, but also 
upon chattels belonging to the lessees in or about 
any adjoining or neighbouring coJlieries. In Oct. 
1896, the lessors of mine B. levied a distress upon 
chattels belonging to the lessees on mine A. ; — 
Held : the distress, havii^ been levied before the 
commencement of the windii^ up of the co., &> 
before a receiver was effectively appointed on 
behalf of the debenture-holders of the co., was 
valid against the debenture-holders. 

The order of [for a receiver] was never really 
effective. It was never drawn up, the lessor had 
no notice of it, & before the receiver could take 
pos^ssion he had to give security. The distress, 
having been made before the commencement of 
the winding-up of the co. & before a receiver was 
effectively appointed, was, in my opinion, valid 
as against the debenture-holders (LiNDiiEY, L.J.). 
— Be Roundwood Colliery Oo., Lee v. Round- 
wood Colliery Co., [1897] 1 Ch. 378 ; 66 L. J. 
Ch. 186 ; 75 L. T. 641 ; 45 W. R. 324 ; 13 T. L. R. 
176 ; 41 Sol. Jo. 240, C. A. 

Annotation : — Rtfd. Tenner's Electrical Cooking & Heating 

Appliances t). Thorpe, [1016] 2 Oh. 404. 

660. Attornment of mortgager to mort- 

gagee.] — A mtge. deed contained an attornment 
clause whereby A., the mtgor., attorned & became 
tenant from year to year to B., the mtgee., for & 
in respect of the mtged. premises, at the yearly 
rent of £800, to be paid by equal quarterly pay- 
ments ; & it was thereby agreed that it should be 
lawful for B. at any time after three months from 
the date of the mtge., without giving previous 


notice of his intention so to do, to enter upon & 
take possession of the premises whereof A. had 
attorned tenant, & to determine the tenancy 
created by the aforesaid attornment. A. filed a 
liquidation petition, & on the same day a receiver 
was appointed, who entered into possession of A.’s 
estate & effects. 

Notice of the petition & of the appointment of a 
receiver was sent to B., who two days later, by 
virtue of the attornment clause, distrained upon 
the goods & chattels on the mortgaged premises 
for half-year’s rent then due : — Held : a tenancy 
from year to year & not a tenancy at will was 
created by the attornment clause, & B. was 
entitled under Bkpey. Act, 1869 (c. 71), s. 34, to 
distrain for the rent due to him from A. at the 
time of filing the liquidation petition . — Be Thret.- 
FALL, Ex p. Queen’s Benefit Building Society 
(1880), 16 Ch. D. 274 ; 44 L. T. 74 ; 29 W. R. 
128 ; sub nom. Re Threlfall, Ex p. Blakev, 50 
L. J. Ch. 318, C. A. 

Annotations : — Mentd. Re Knight, Ex p. Voieey (1882), 21 

Ch. D. 442 ; Kingr. Eversfleld, [1897] 2 Q. B. 475. 

.] — See, also, Distress, Vol. XVIII., pp. 

277, 278, Nos. 141-148. 

661. Order for payment of rent by receiver.] — 

The trustee So exoi*. of A., the owner of one moiety 
of a plantation in .Jamaica, took a lease of the 
other moiety from E. & F., the owners of it, at a 
certain rent. So with covenants to keep in repair, 
etc., a suit was subsequently instituted in England, 
by the parties interested under the will of A., for 
parties in Jamaica were appointed receivers So 
managers of the estates of A. These parties 
entered into possession of the entire plantation. So 
remitted the proceeds to the consignees in England 
appointed in the suit, who paid the sums received 
into ct. No rent having, for many years, been 
received by E. & F., in respect of their moiety of 
the plantation, a petition was presented by them 
for payment out of the funds in ct. of the arrears 
of rent due, & also of a sum which they claimed in 
respect of dilapidations during the receivers’ 
occupation. E. & F. were not parties to the suit : 
— Held : notwithstanding that some of the parties 
interested under the will of A. were under dis- 
ability, yet they were bound by the occupation of 
the receivers, & E. & F. were entitled to an order 
for payment of the arrears of rent, <fe to a reference 
in respect of the dilapidations. — Neate v. Pink 
(1851), 3 Mac. So G. 476 ; 42 E. R. 344 ; sub nom. 
Neate v. Pink, Ex p. Fletcher, 21 L. J. Ch. 574 ; 
16 Jut. 69 ; sub nom. Pink v. Neate, 18 L. T. O. 8. 
57, L. C. 

Annotations : — Expld. Brocklebank v. East London By. 

(1879), 12 Ch. D. 839 ; Hand v. Blow, [1001] 2 Ch. 721. 

662, .] — Anon, (undated), cited in 3 

Mac. So G. at p. 118. 

Annotation: — Refd. Bussell v. East Anglian By. (1850), 3 

Mao. &G. 104. 

668. .] — O’Hagan v. North Wingfield 

Colliery Oo. (1882), 26 Sol, Jo. 671. 

664. .] — Jacobs v. Van Boolen, Ex p. 

Roberts (1889), 34 Sol. Jo. 07, D. O. 

Annotation : — Consd. Hand v. Blow, [1901] 2 Ch. 721. 

665. .] — Hand v. Blow, No. 657, ante. 

666. When order refused — Judgment re- 

covered by lessor against lessee — Judgment stayed 
on terms.] — ^An underlease was granted to E. as 
trustee for a co. The co. issued debentures to 
B, to secure money advanced. So gave him an 
equitable mtge. of the property. B. brought a 


661 1. Order for payment of rerU by 
receiver .] — Donovan v. Sweeny (1849), 
1 It. Jut. 165.— IR. 

%* Whether changed by appointment 


of receiver .] — The appointment by the 
ct. of a receiver over the estate of 
deft, does not change the correlative 
rights of landlord & tenant previously 


subsisting between deft. & his tenants, 
though the ct. thereby acquires 
additional powers of enforcing the 
landlord's rights. •— (Church Tbm- 
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debenture holders’ action, in which a receiver was 
appointed, who took possession. The lessor 
brought an action against the lessee for possession 
& rent, & obtained judgment. The judgment 
was stayed upon terms which were not complied 
with, & the receiver remained in possession for 
some time. The lessor applied in the debenture 
holdei's’ action for an order that the receiver 
should pay the rent for the period during which 
ho was in possession, either out of assets in his 
hands or personally as a trespasser : — Held : the 
effect of the judgment while subsisting was to 
prevent the lessor from ascertaining any rights 
against the persons in possession, & the receiver 
was not liable for the rent. — Re Westminster 
Motor Garage Co., Boyers v. The Co. (1914), 
84 L. J. Ch. 753 ; 112 L. T. 393. 

667. Re-entry — Necessity for leave of court.] — 
General Share & Trust Co. v. Wetley Brick & 
Pottery Co., No. 058, ante, 

668. .] — Hand v. Blow, No. 657, ante. 

669. Right to proceeds of sale — Where no dis- 
tress levied.] — Re Sutton’s Estate, Hutton v. 
Bees, No. 053, ante. 

Proceedings In ejectment.] — See Nos. 645-049, 
ante. 

Application for leave of court.] — See Sub-sect. 1, 
ante. 


Sub-sect. 4. — Parties having Paramount 
Interests. 

670. Distress — Owner of rentcharge.] — Where 
land conveyed to a railway co. in consideration 
of a rentcharge, & the deed gave the person 
entitled to the rentcharge a power to distrain on 
the land for arrears of the rentcharge, the ct. 
gave the owner of the rentcharge leave to distrain 
on the land, notwithstanding the appointment 
of a receiver of the tolls, profits, & income of the 
undertaking of the co., in a suit instituted by the 
owner of a similar rentcharge on behalf of himself 
&: all the other owners of similar rontcharges who 
should come in <& contribute to the expenses of 
the suit. — Eyton v. Denbigh Ruthin & Corwen 
Ry. Co. (1868), L. R. 6 Eq. 14; 37 L. J. Ch. 
669 ; 16 W. R. 1005. 

671. Debenture-holders — Recovery of 

penalties — Non-repair of tramway.] — In Feb. 

1895, an order was made by justices giving a 
county council leave to distrain on the goods of 
a tramway co. for the sum of £435, tlio amount 
of penalties incun*ed by the co. for not keeping 
their rails in good repair. In Oct. 1894, an order 
had been made in an action brought by the deben- 
ture-holders of the co. against the co. to enforce 
their security, appointing a receiver of the under-, 
taking & property of the co. : — Held : the county 
council were entitled to distrain for the amount 
of such penalties on the goods of the co. without 
interference by the debenture-holders ; & leave 
to distrain given accordingly. — Pegge v. Neath 
District Tramways Co., [1895] 2 Ch. 508 ; 64 
L, J. Ch. 737 ; 73 L. T. 25 ; 44 W. R. 72 ; 11 
T. L. R. 470 ; 39 Sol. Jo. 622 ; 2 Mans. 474 ; 13 
R. 762 ; on appeal, [1896] 1 Ch. 684, C. A. 
Annotations : — Distd. Reeve v. 

Co. (1906), 21 T. L. R. 400. 

& Hughes V. Crosbie (1909), \ 

672. Rating authority.] — The existence of 


Medway (Up^per) Navigation 
Reid* lit Crosbie, Jonnson 
J. P. 25. 


an equitable charge on goods does not protect 
them from distress for poor rate. WTiere an order 
is made h.ppointing a receiver & manager of a 
co.’s business, but not directing delivery up of 
possession to him, &; thereupon the receiver &; 
manager enters upon the co.’s premises for the 
purpose of managing & carrying on the business 
there is no change of occupation within Poor Rate 
Assessment & Collection Act, 1869 (c. 41), s. 16, 
&; accordingly under Poor Relief Act, 1601 (c. 2), 
B. 2, <fe Metropolis Management Act, 1855 (c. 120), 
s. 161, the co.’s goods are liable to distress for the 
whole of the parish rates made for the half year in 
which the order has been made ; & this right of 
distress vested in the churchwardens & overseers 
of the parish prevails as against the equitable 
charge created by debentures charging, in the usual 
form, all the property of the co. where there is 
no assignment of chattels in the covering deed. — 
Re Marriage, Neave & Co., North of England 
Trustee, DEBEN'ruRE & Assets Corpn. v. Mar- 
riage, Neave & Co., [1890] 2 Ch. 663 ; 65 D. J. 
Ch. 839 ; 75 1.. T. 169 ; 60 J. P. 805 ; 45 W. R. 
42 ; 12 T. L. R. 603 ; 40 Sol. Jo. 701, C. A. 
Annotations : — FoUd. Re Crosbie, Johnson Sc Hughes v, 

Crosbie (1909), 74 J. P. 25. Apld. National Provincial 

Bank v. United Electric Theatres (1915), 85 L. J. Ch. 106. 

Refd. Whinney v. Moss S.H. Co., [1910] 2 K. B. 813. 

673. Local authority — Non-payment of sum 

for repair of highway.] — Reeve v. Medway (Upper) 
Navigation Co. (1905), 21 T. L, R. 400. 

674. Gas company.] — At the date when 

a receiver was appointed in a debenture-holders’ 
action against a co., the co. owed a sum of money 
to a gas co. for gas supplied which the receiver 
refused to pay. The debentures were not secured 
by a trust deed & operated only as an equitable 
charge on the co.’s property &; assets. The gas 
CO. obtained, under Gasworks Clauses Act, 1871 
(c. 41), s. 23, & their special Act, s. 74, which pro- 
vided that sums payable to the co. might be re- 
covered suuimarily or by action, an order & 
warrant from justices empowering them to levy 
a distress on the co.’s goods & chattels for the 
amount of the debt, & then applied in the deben- 
ture holders’ action for leave to proceed with the 
distress : — Held : the statutory rights of the gas 
CO. overrode the equitable rights of the debenture- 
holders, & leave was granted them to proceed with 
the distress. — Re Crosbie (Adolphe), Ltd., 
Johnson & Hughes v. Crosbie (Adolphe), Ltd. 
(1909), 74 J. P. 25 ; 8 L. G. R. 50. 

675. Re-entry — By owner of rentcharge.] — 
When lands are sold to a railway co. in considera- 
tion of a rentcharge, the parties may agree for its 
being secured by a power of entry ; & a conveyance 
made upon sucli an agreement, whereby the land 
was conveyed to uses that the grantor should take 
the rentcharge, & if it fell into arrear should enter 
until satisfaction, was held to entitle him to leave 
to enter against a receiver of the undertaking 
appointed by the ct. — Forster v. Manchester & 
Milford Ry. Co., Re Manchester & Milford Ry. 
Co. (1880), 49 L. J. Ch. 454. 

676. Lien.] — A trader opened with a railway co. 
a credit account for freight, by which it was agreed 
that the co. should have a general lien for all 
moneys due by him to them on any account on all 
goods belonging to him in their hands. He after- 
wards filed a liquidation petition, under which a 
receiver of his property & manager of his business 
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Harrington (1883), 11 L. K. Ir. 127, 
136. — IR. 

PART III. SECT. 6, SUB-SECT. 4. 

a. Attachment — Puisne incum- 


brancer .] — ^When a puisne Incumbrancer 
obtains the appointment of a receiver, 
any prior creditor may file a bill & 
attach the rents in his hands. — 
Delany V. Mansfield (1825), 1 Hog. 
234.—IR. 
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Brown r. Brown, Exp. Hore (1840), 
2 J. Eq. R. 409.— IR. 

0 . Fund in court — In custodia 
legis for persons entitled in priority .] — 
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was appointed. In order to carry on the business 
the receiver bought some goods, wliich lie paid for 
with his own money, sent them to the co. con- 
signed to the trader. The co. claimed the benefit 
of the agreement, & refused to deliver the goods 
until they were paid the amount which the trader 
owed them for freight due at the time of the filihg 
of the petition. The receiver in order to obtain 
the goods paid the co. £50 under protest, & then 
applied to the ct. of Bkpcy. to order the co. to 
repay him the £50, & an order was made accord- 
ingly : — Held : the Ct. of Bkpcy. had no juris- 
diction to make the order. — B ushell, p. 
Great Western By. Co. (1882), 22 Ch. D. 470 ; 
52 B. a. Ch. 734 ; 48 L. T. 190 ; 31 W. R. 419, 0. A. 

677. Receiver acting beyond powers.] — 

By an order made in a debenture holders* action 
pltf., W., was appointed receiver & manager of the 
business of Ind, Coope & co., a brewery co., & he 
carried on the business of the co. as before. By a 
letter signed Ind, Coope & co., by W., receiver & 
manager, defts. were instructed to carry to Malta 
a quantity of beer consigned to the co. c/o the co.*s 
agents at Malta. Defts. carried the beer to Malta 
under a bill of ladidg which named the co. as the 
consignees & provided that the shipowner should 
have a lien on the goods shipped not only for the 
freight due thereon but also for any previously 
unsatisfied freight due either from shippers or 
consignees to the shipowner. Defts. 1 ir many years 
had carried beer for the co. to Malta under bills of 
lading in this form, & they claimed a lien on the 
beer in question for certain unsatisfied freight due 
to them from the co. before pltf.’s appointment : — 
Held ; defts. were not entitled to a lien for arrears 
of freight, because in truth pltf, & not the co. was 
both shipper & consignee, & notice of this fact was 
conveyed to defts. by the form of the shipping 
instructions ; & pltf. had no power, without the 
leave of the ct., to create such a lien. — Moss S.S. 
Co., Ltd. v. Whinney, [1912] A. C. 254 ; 81 L. ,J. 
K. B. 074 ; 105 L. T. 305 ; 27 T. L. R. 513 ; 55 
Sol. .To. 031 ; 12 Asp. M. L. C. 25 ; 10 Com, Cas. 
247, H. Ij. ; affg. S. C. sid) nom. Whinney v. Moss 
S.S. Co., J.TD., [1910] 2 K. B. 813, C. A. 

Annotation : — Refd. Parsons v. Sovereign Bank of Canada, 

il913] A. 0. 160. 

Application for leave of court.] — See Sub-sect. 1, 
ante. 

Mortgagee.] — Sec Mortgage, Vol. XXXV., pp. 
400, 401, Nos. 1417-1423. 


Sub-sect. 5. — Judgment Creditors. 

A. In General. 

678. Judgment creditor In possession — No lia- 
bility to attorn to receiver.] — (1) I cannot order a 
judgment creditor in possession to attorn [to 
receiver] (Ia)RD Eldon, C.). 

(2) A receiver appointed by the ct., is appointed 
on behalf of all parties (Lord Eldon, C.). — Davis 
V. Marlborough (Duke) (1819), as reported in 
2 Swan. 108 ; 30 E. R. 555, L. C. 

Annotations Generally, Mentd. Cooper r. Reilly (1829). 
2 Sim. .560 ; Portmore v. Taylor (18.311, 4 Sim. 182 ; 
King V. Hamlet (1835), 9 Bli. N. S. 675 ; Pelly v. Wathen 
(1849), 7 Hare, .351 ; Paynter v. Carew (1854), Kay, App. 
xxxvl ; Mansfield v. Ogle (1855), 24 L. J. Ch. 450 : Brom- 
ley r. Smith, Boustead r. Bromley, Smith v. Bromley 


312. 

679. Right to sue receiver — Payment of debt 
out of surplus funds.] — A receiver appointed in a 
suit instituted by incumbrancers was ordered to 
keep down the incumbrances out of the rents & to 
pay the residue to the owner of the estate. A 
judgment creditor may file a bill against the owner 
<fe receiver, without making the other incum- 
brancers parties, to have his debt satisfied out of 
the surplus rents. — Lewis v. Zouche (Lord) (1 828), 
2 Sim. 388 ; 57 E. R. 834. 

Annotation: — Consd. Smith v. Effingham (1814), 7 Bear. 

357. 

680. Right to rent — As against mortgagee — No 
notice to pay by receiver for mortgagee.]-;— Land 
in the occupation of a tenant at a rent was in 190S 
with other properties mortgaged by the owner 
thereof to a second mtgee., subject to a first mtge. 
In Mar. 1911, the first mtge. became vested in the 
tenant, who at the same time received notice of 
the second mtge. In Apr. 1911, the second mtgee. , 
under Conveyancing & Law of Property Act, 1881 
(c. 41), appointed a receiver of the properties com- 
prised in his mtge., & notice of the appointment 
was given to the mtgor. The second mtgee. 
instructed the receiver to take no steps without 
further instructions. The receiver accordingly 
took no further steps & no further instructions were 
ever in fact given to him. No notice of the appoint- 
ment was either then or at any subsequent time 
given to the tenant. In .1 uly , 1911, pltf s. recovered 
judgment against the mtgor. in the county ct. for 
a sum of money & on Mar. 25, 1912, the judgment 
being unsatisfied, pltfs. served a garnishee summons 
in the county ct. on the tenant to show cause why 
he should not pay to them the half year’s rent due 
from him on that date. On Mar. 28, 1912, the 
second mtgee. served notice on the tenant to pay 
the rent to him. The receiver did not demand 
payment of the rent from the tenant, nor was he a 
party to the garnishee proceedings. The tenant, 
after deducting the interest due to him upon his 
mtge., paid the balance of the rent into ct. : — 
Held : the notice by the second mtgee. to the tenant 
to pay the rent to him was inoperative, & pltfs. 
were entitled as against the second mtgee. to th(i 
balance of the rent due from the tenant. — V acuum 
Oil Co., Ltd. v. Ellis, [1914] 1 K. B. 093 ; 83 
L. .T. K. B. 479 ; 110 L. T. 181, 0. A. 

681. Payment in advance by tenant to 

judgment debtor — Without notice of judgment 
creditor’s claim.] — Where land is subject to a mtge. 
& incapable of being delivered in execution under 
writ of elegit the registration by a judgment creditor 
of a writ of elegit, is a registration of a writ or order 
for the purpose of enforcing the judgment within 
Land Charges Act, 1900 (c. 20), s. 2, & operates to 
create a charge on the land under .Judgments Act, 
1838 (c. 110), s. 13. A judgnient creditor issued 
& duly registered writs of elegit against judgment 
debtor & subsequently obtained <fe duly registered 
an order appointing a receiver of the rents <fc profits 
of judgment debtor’s land which was subject to a 
mtge. & incapable of being delivered in execution 
under a writ of elegit. After the registration of the 
writs of elegit but before the appointment of the 
receiver the tenant of the land, having no notice 
of judgment creditor’s claim, paid rent in advance 


Murtaoh tj. Tisdall, White v. Tis- 
DALL, CUFFE V. TiSDALL, LeWBUROH 
V. Tisdall, Tisdall v. Tisdall (1839), 
2 I. Eq. R. 41.— IR. 

PART III. SECT. 6, SUB-SECT. 5.— A. 

d. Money in hands of receiver — 


Estate administered by court — Pressing 
claims ctgainst estate, or part owners 
thereof — Power of court to order receiver 
to pay .] — Motivahu v. Premvahu 
(1892), I. L. R. 16 Bom. 511.— IND. 

e. Right to recover possession-^ 
Necessity for leave of court.] — A judg- 


ment creditor who has notice of the 
possession of lands hy a receiver will 
not be allowed to continue proceedings 
by ejectment, to recover the possession 
of them, if they were taken without 
the leave of the ct., & after he had 
notice tliat the receiver was in 
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to judgment debtor : — Held : the payment was 
not a good payment of rent as between the tenant 
& judgment creditor. — ^Ashburton (Lord) v» 
Nocton, [19151 1 Ch. 274 ; 84 L. J. Ch. 193 ; 111 
L. T. 895 ; 31 T. L. R. 122 ; 59 Sol. Jo. 145, C. A. 

682. Right to serve bankruptcy notice.] — A 
judgment creditor obtained, by way of equitable 
execution, the appointment of a receiver of certain 
property of judgment debtor. There was no 
evidence that there was any money of judgment 
debtor in the hands of the receiver, nor was he in 
possession of any interest of judgment debtor 
wliich could be sold : — Held : as the appointment 
of the receiver did not prevent debtor from paying 
the judgment debt it did not operate as a stay of 
execution within the meaning of Bankruptcy Act, 
1883 (c. 52), s 4 (1) {g), & the judgment creditor 
was therefore entitled to serve a bkpcy. notice 
on judgment debtor in respect of the judgment. — 
Re Bond, Ex p. Capital & Coitnties Bank, Ltd., 
[1911] 2 K. B. 988 ; 81 L. J. K. B. 112 ; 19 Mans. 
22, 1). C. 

Anm)taUons : — Apld. lie Renison, Rx p. Greaves, [1913] 2 

K. B. 300. Mentd. Chetwyiul’s Trustee v. Boltons 

Library (1912), 82 L. J. K. B. 217. 

683. Not secured creditors — Under Companies 
Acts.] — A judgment creditor of a co. obtained an 
order appointing a receiver of the moneys receiv- 
able in respect of debtor’s interest in a ship & her 
freight without prejudicie to the rights of prior 
incumbrancers. Before the order was acted upon 
an order was made to wind up the co. : — Held : the 
order appointing a receiver did not confer on 
judgment creditor any charge on debtor’s property 
so as to make liim a secured creditor, <fe was not 
equivalent to a seizure of the property in execu- 
tion. — OiiosHAW V, Lyndhurst Ship Co., [1897] 
2 CAi, 154 ; (56 L. J. Ch. 576 ; 70 L. T. 553 ; 45 
W. R. 570 ; siib nom. Crowsiiaw I^yndiiurst 
Ship Co., 41 Sol. Jo. 508. 

Annof/itions : — Apld. Giles r. Kmyer, [19211 3 K. B. 23. 

Refd. He Anerlesey, De Oalvo v, Gardner, [1903] 2 Ch. 727. 

Under Bankruptcy Acts.] — See Bank- 
ruptcy, Vol. TV., pp. 360, 361, Nos. 3300-3365. 

684. Not entitled to sale under Judgments Act, 
1864 (c. 112), s. 1,] — ^A judgment debt is not en- 
forceable as a cliarge against judgment debtor’s 
legal remainder in real estate ; nor does an order 
obtained by the judgment creditor appointing a 
receiver constitute an actual delivery in execution 
within above sect, entitling the creditor to a sale 
of tlie remainder under above Act, s. 4. 

[Applt.] has obtained ... an order appointing a 
receiver. ... I take it that if these ladies were to 
sell or attempt to sell their reversionary estates 
I applt.] were to know of that he could stop it, for 
that order would operate as an injunction against 
their obtaining the money (Ltndley, M.R.). — 
Re Harrison & Bottomi.ey, [1899] 1 Ch. 465 ; 68 
L. J. Ch. 208 ; 80 L. T. 29 ; 47 W. R. 307 ; snh 
nom. Woods v. Harrison (No. 2), 43 Sol. Jo. 
242, C A. 

Annotations : — Refd. Re Badgrer, Badger v. Badger, [1913] 

1 Cb. 38r> ; Ashburton r. Nocton, [191511Ch.274. Mentd. 

Rx p. Tweed (1899), 08 L. .1. Q. B. 794 ; Johns v. Pink, 

[1900] 1 Ch. 296. 


Judgment creditors of partnership.] — See 

Partnership, Vol. XXXVI., p. 489, Nos. 1540- 
1545. 

Equitable execution.] — See Execution, Vol. 
XXI., pp. 672-673, Nos. 2515-2527. 

B. Priorities. 

686. Whether priority conferred by order for 
receiver.] — The obtaining the appointment of a 
receiver & the taking possession by such receiver 
did not displace the priority which H. & Co. had 
in equity to the mtgees. of the freight (Ciiitty, ,T.). 
— Ward v. Royal Exchange Shipping Co., Ltd., 
Ex p. Harrison (1887), 58 L. T. 174 ; 6 Asp. 
M. L. C. 239. 

Annotation: — Consd. Re Ind Coope, Fishor v. Ind Coopo, 
Knox V. Ind Coopo, Arnold v. Ind Coope, [1911] 2 Ch. 223. 

686. .] — Railway Companies Act, 1807 

(c. 127), s. 23, does not give to creditors of a railway 
CO. in respect of mtges., bonds, or debenture stock, 
any lien or charge which they did not possess 
before Railway Companies Act, 1867 (c. 127), so 
as to entitle them to payment in priority out of 
the proceeds of surplus lands of the co., which 
have been sold on the application of judgment 
creditors of the co. 

The appoiniment of a receiver & manager of the 
undertaking of the railway co. under Railway 
Companies Act, 1867 (c. 127) made no diiference 
(Ciiitty, .T .). — Re Huix, Barnsley & West 
JtiDiNG Junction Ry. Co. (1888), 40 Ch. D. 119 ; 
58 L. J. Ch. 205 ; 59 L. T. 877; 37 W. R. 145 ; 

5 T. L. R. 84, C. A. 

Annotations : — Refd. Re East & Woat India Dock Co. (1890), 
62 L, T. 239 ; Re Liskoard & Caradon Ry., [1903] 2 Ch. 
681. Mentd. Proffitt v. Wye Valley Ry. (1891), 64 L. T. 
669. 

687. .] — Judgment creditor of a railway 

CO. obtained an order for a receiver & manager 
under Railway Companies Act, 1867 (c. 127), s. 4. 
After this, another judgment creditor applied for 
a similar order, which was made without prejudice 
to the foimer order : — Held : judgment creditor 
gained no priority by obtaining a receivership 
order ; when a receivership order had been made 
Sc was in force another judgment creditor gained 
no benefit whatever by obtaining a similar order, 

6 such subsequent order ought not to be made. 

The second order was tluu'efore discharged . — Re 
Mersey Ry. Co. (1888), 37 Ch. D. 610; 57 

L. J. Ch. 283 ; 58 L. T. 7 15 ; 36 W. R. 372 ; 4 
T. L. R. 305, C. A. 

Annotation : — Refd. Rc East & West India Dock Co. (1888), 
38 Ch, D. 576. 

Appointment of receiver by way of equitable 
execution.] — See Execution, Vol. XXI., pp. 673, 
674, Nos. 2528-2535. 

Between receiver for debenture-holders & judg- 
ment creditors.] — See Companies, Vol. X., pp. 705, 
762, 763, 1189 Nos. 4716, 4767, 4770, 4771, 8437- 
8439 ; Supp. II., p. 282, No. 4710 a. 

C. Execution. 

688. Whether entitled to levy.] — (1) Property, 
in the possession of a receiver appointed by the 


ti. — L ees v. Waking (1825), 
1 Hog. 216.— IR. 

f. Sequestrator in possession — 
Whether right of judgment creditor to 
appoint receiver affected thereby.] — 
Reeves v. Cox (1849), 13 I. Eq. K. 
247.— IR. 
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686 i. Whether priority conferred by 
order for receiver .] — Standard Bank 
OF Canada v. Wade, [1924] 3 D. L. R. 
251 ; [1924] 2 W. W. R. 497 ; 33 

B. G. R. 493.— CAN. 


685 ii. -.] — Rulec. Henry (1840), 

FI. & K. 97.- -IR. 

686 iii. .] — Sligo (Marquis) r. 

O’Malley (1841), 3 I. Eq. R. 527 ; 
FI. & K. 300.— IR. 

686 fv. -.] — SofPsoN V . Taylor 

(1844), 7 I. Eq. R. 182.— IR. 

686 V . .] — Corbet v. Mahon 

(1845), 8 I. Eq. R. 635 ; 2 Jo. & Lat. 
671.— IR. 

685 vi. .] — Arrears of rent due at 

(,he time a receiver Is appointed under 
Judgment Actn, but received after. 


belong to the judgment creditor. — 
Abbott r. Stratton (1846), 9 I. Eq. R. 
233, 243.— IR. 

686 vii. .] — O’Grady V. Glover 

(1849), 1 Ir. Jur. 153.— IR. 

g. Whether costs first charge — On 
fund in receiver* s hands .] — Murphy v. 
Coote (1820), 2 Mol. 462. — -IR. 

PART III. SECT. 6, SUB-SECT. 5.— C. 

688 i. Whether entitled to lei ^.] — 
Beaming v. Wgon (1882), 7 A. R. 42. — 

CAN. 
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Sect* 6 . — Rights of third 'parties: Suh-sect* 6, C.; 
suh^sects, 6 <£? 7 ] 

ct. in a suit, was in two instances seized by the 
sheriff imder writs of fi. fa. issued by jud^ent 
creditors of deft. : — Held : the sheriff was not 
warranted in making the seizures, 

(2) On motions in the suit to commit the sheriff : 
— Held : the sheriff could not justify the seizures 
by questioning the propriety of the order under 
which the receiver was appointed ; & on the 

submission of the sheriff an order was made in 
each case for him to withdraw from possession & 
to pay the costs, the ct. considering this order as 
sufficient under the circumstances for the main- 
tenance of its jurisdiction. — Russell v. East 
Anglian Ry. Co. (1850), 3 Mac. & G. 104 ; 0 Ry. 
& Can. Cas. 501 ; 20 I.. ,T. Ch. 257 ; 16 L. T. O. S, 
317 ; 14 .Tur. 1033 ; 42 E. R. 201, L. 0. 

Amiotafimis : — As to (1) Distd. Jte Mayhew, Exp. Tell (1873), 
L. 11. IG Eq. 97 ; Consd. Edwards v. Edwards (1875), 
1 Oh. D. 45L Oeverallv, Refd. Frlpp v. Chard Ey., Mpp 
r. Bridj?cwater & Tuiiiiton Canal, etc. Co. (1853), 11 Hare, 
241 ; I’otts V. Warwick & liirnilneham Canal Navigation 
Co. (1853), Kay, 142 ; Ames v. Birkenhead Docks Trustees 
(1855), 20 Beav. 332 ; De Winton v. Brecon Corpn. 
(No. 2) (18G0), 28 Beav. 200 ; G. S. & W. By. v. Corry, 
Tiirquand. etc. (1867), 15 W. K. C50 ; Re Mead. Ex p. 
Cochrane (1875), L. B. 20 Eq. 282 ; Jarmain v. Chatterton 
(1882), 20 Ch. D. 493 ; Re London Dry Docks Corpn. 
(1888), .39 Ch. D. 306. Mentd. Re Burry Port & Gwend- 
reath Valley By. (1885), 54 L. J. Ch. 710; Re Hull, 
Barnsley, & West Biding Junction By. (1888), 40 Ch. D. 
119. 

689. .] — An action was brouerht by deben- 

ture holders to realise their security. On Jan. 10, 
1883, A, was appointt^d interim receiver, with power 
to take possession of the property of the co. On 
Jan. 12, 1883, he was continued as receiver. In 
neither order was there any direction as to his 
giving security. The receiver entered into pos- 
session & remained & was in possession on Mar. 18, 
1888, when a judgment creditor of the co. levied 
execution on the goods & chattels of the co., then 
in the i)osse88ion of the receiver. The receiver 
gave notice of his claim on behalf of the debenture 
holders, & an interpleader issue was directed. On 
Apr. 21, 1888, the ordinary judgment in a deben- 
ture holders’ action was taken, & the receiver 
was continued & was directed to give security : — 
Held : the receiver had been duly appointed with 
directions to take possession ; he was therefore 
validly in possession ; & judgment creditor was 
not entitled to the goods. — Morrison th Skerne 
Ironworks Co., Ltd. (1889), 00 L. T. 588. 

690. Injunction to restrain.] — Ames v. 

Birkenifead Docks Trustees, No. 038, ante. 

691. Leave of court to levy — When granted — 
Order for receiver obtained in false circumstances.] 
— The CO. having raised large sums of money by 
bond & on mtge., & being also considerably 
indebted on simple contract, agreed with one of 
their simple contract creedtors ^ suffer judgment 
to be entered up against the co. at a future day. 
After this agreement, various negotiations took 
place between the bond & other creditors of the 
CO. &; the co., with the view of postponing on 
certain terms the enforcement of all claims, as well 
by specialty as simple contract against the co. for 
seven years ; these terms were accepted by the 
great majority of the creditors, but rejected by the 
simple contract creditor. After such rejection, 
but before the period for issuing execution had 
arrived, a bill was filed by one of the bond creditors 
against the co. & its other specialty creditors for 
the enforcement of his alleged equitable lien, & for 
the appointment of a receiver. The receiver was 
appointed by the consent of all parties to the suit, 
& entered into the possession of all the chattels of 
the CO. The simple contract creditor then sued 


out execution against the co. On the petition of 
the simple contract creditor : — Held : inasmuch 
as the ordqr appointing a receiver was obtained 
by a surprise on the ct., & did not rest on an ecmity 
which could be maintained, & would not have been 
made if all the circumstances of the case had been 
brought before the ct., the simple contract creditor 
ought to be allowed to levy upon the goods & 
chattels of the co. notwithstanding the order. — 
Russell v. East Anglian Ry. Co. (1850), 3 Mac. 
& G. 126 ; 6 Rv. Can. Cas. 532 ; 20 L. J. Ch. 
p. 264 ; 17 L. t. O. S. 298 ; 42 E. R. 208 ; svh 
nom. Russell v. East Anglian Ry. Co., Ex p. 
Bowes, 15 Jur. 035, L. C. 

Annotations : — Distd. Bowen v. Brecon By., Ex p. Howell 
(1867), L. R. 3 Eq. 541. Refd. Gardner v. L. C. & D. 
By. (No. 1), Drawbridge v. Same, Gardner v. Same 
(No. 2), Imperial Mercantile Credit Assocn. v. Same (1867), 
2 Ch. App. 201 ; Re Dry Docks Corpn. of London (18S8), 
5S L. J. Ch. 33. 

692. Subject to rights of prior incum- 

brancers.] — A canal co. was incorporated by a 
special Act of Parliament, which authorised them 
to purchase lands for the purposes of the Act, 
for no other purpose, & empowered them to levy 
rates, tolls, & dues, & to borrow money on mtge. 
thereof ; & contained a provision, that all persons 
whatsoever might navigate upon the canal, upon 
payment of the rates & dues thereby authorised 
to be taken. The co. made several mtges. of the 
rates, tolls, & dues under the Act ; one of the 
mtgees., on behalf of himself & all others, obtained 
the appointment of a receiver of the co.’s rates, 
tolls, & dues, who was ordered to pay thereout 
the expenses of carrying on the co.’s business, & 
then the interest on the said mtges., & to pay 
the balance into ct. in the cause. A judgment 
ci*editor of the co. presented a petition in the cause 
before the hearing, praying that he might be at 
liberty to sue out <fe execute a ft. fa. & elegit against 
the goods & lands respectively of the co. : — Held : 
he might execute a fi. fa,^ but that all he could take 
under the elegit would be such right in the lands as 
the co. had, namedy, subject to the mtges. & to the 
right of user of the canal by the public, & subject 
also to the powers of management of the co. — 
Potts v. Warwick & Birmingham Canal Naviga- 
tion Co. (1853), Kay, 142 ; 69 E. R. 61. 

Annotations : — Apld. Amos v. Birkenhead Docks Trustees 
(1855), 20 Beav. 332. Refd. Gardner v, L. C. & D. Ry. 
(No. 1), Drawbridge v. Same, Gardner v. Same (No. 2), 
Imperial Mercantile Credit Assocn. v. Same (1867), 2 Ch. 
App. 201 ; Imperial Mercantile Credit Assocn. v. Newry 
& Armagh Ry. & Joint Stock Discount Co. (1868), 16 
W. K. 1070 ; Re Manchester & Milford Ry., Ex p. Cam- 
brian Ry. (1880), 14 Ch. D. 645 ; Blaker v. Herts & Essex 
Waterworks COo (1889), 41 Ch. D. 399. 

693. Attachment of money in hands of receiver 
— Without leave of court — Order for recovery — 
Costs.] — (1) Judgment creditor cannot, without 
leave of this ct., attach money in the hands of 
its receiver, which have been directed to be paid 
by him to judgment debtor. 

(2) Judgment creditor, who had recovered 
moneys of judgment debtor in the hands of a 
receiver, under an order of a ct. of law, was ordered 
to repay it, & he was directed, together with the 
receiver, who had not resisted the payment to 
him, to pay the costs of the application. 

(3) A party interested may apply at once to 
prevent a receiver applying the moneys in his hands 
in a manner contrary to the directions of the ct., 
&; need not wait until he passes his account. — 
De Winton v. Brecon Corpn. (No. 2) (1860), 
28 Beav. 200 ; 6 Jur. N. S. 1046 ; 8 W. R. 385 ; 
54 E. R. 342. 

Annotation: — As to (1) Refd. Re Greensill (1872), L. R. 8 
C. P. 24. 

694. -- — Rents payable to tenant for ^ life — 
Judgment debt of <beneflciary.] — A. had obtained 



Part III. — ^Effect of Appointment. 


69 


an order in the Exch. for payment of costs, against 
a party to a suit in this ct., who was tenant for 
life of certain property over which a receiver had 
been appointed, with directions to pay her the 
rents. The ct. gave leave to A., notwithstanding 
the appointment of receiver, to sue out & execute 
such writs as he might be advised. — G ooch v. 
Haworth (1841), 3 Beav. 428 ; 49 E. R. 168. 
Annotation: — Apld. lUissell v. East Anglian Ry. (1850), 3 
Mac. &: G. 104. 

696. .] — A receiver appointed 

by the ct, of an estate under an administration 
was ordered to pay the rents & an annuity to a 
person entitled for life : — Held : the sums so pay- 
able, including sums payable hereafter & not yet 
in the receiver’s hands, were subject to attach- 
ment to answer a judgment debt of the beneficiary. 
— Be Cowans’ Estate, Rapier v, Wright (1880), 
14 Ch. D. 638 ; 49 L. J. Ch. 402 ; 42 L. T. 866 ; 
28 W. K. 827. 

Annotations Reid. Be Slade, Slade v. Hulme (1881). 30 
W. R. 28 ; Webb v. Stenton (1883), 11 Q. R. D. 518. 

696. Attachment of money not yet in hands 
of receiver .] — Re Cowans’ Estate, Rapier v. 
Wright, No. 695, ante, 

697. Order for possession of receiver made in 
error — Right of creditor to discharge of order — For 
purpose of levying execution.] — Where an order of 
the ct, has, by mistake, put a receiver in pos- 
session of goods, the proper course for a judgment 
creditor, seeking to levy execution against them, 
is, to move to discharge the order, or to apply to 
be examined pro interesse suo. — Fowler v, Haynes 
( 1863), 2 New Rep. 156. 

698. Receiver appointed after delivery of 
wan ant but before seizure.] — A creditor obtained 
judgmimt against his debtor in a county ct., & 
warrant of fi. fa, was delivered to the bailiff to be 
executed. Later on the same day a petition for 
liquidation was presented, Sc a receiver appointed, 
who immediately entered into possession of 
debtor’s goods, before the warrant of fi. fa. was 
executed : — Held : the receiver was entitled to the 
goods as against execution creditor. — Re Davies, 
Ex p. Williams (1872), 7 Ch. App. 314 ; 41 L. J. 
Bey. 38 ; 26 L. T. 303 ; 36 J. P. 484 ; 20 W. R. 
430, L. JJ. 

Annotations: — Gonsd. Re Watt, Ex p. Joselyne (1878), 8 
Ch. D. 327. Refd. Emauuel r. Bridger (1874), L. It. U 
Q. B. 286 ; Re Jones, Ex p. Jones (1875), 33 L. T. 01 ; 
Lowe V. Blokernore (1876), L. R. 10 Q. B. 485; Re 
Balbirnie, Ex p. Jameson (1870), 3 Ch. D. 488 ; Re 
Hoare, Ex p. Nelson (1880), 14 Ch. D. 41 ; Lee r. Dangar, 
Grant, 11892] 1 Q. B. 231 ; Re Clarke, 1 1 898] 1 Ch. 330 ; 
Davies v, Thomas, [1900] 2 Ch. 462 ; Re Debtor, Ex p. 
Smith, [1902] 2 K. B. 260 ; The James W. Elwell, [1921] 
P. 351. 

Rights against receiver of company.] — See Com- 
panies, Vol. X., p. 1189, Nos. 8437, 8438. 


Sub-sect. 6. — Solicitor’s Lien for Costs. 

699. Whether solicitor entitled.] — A., as ad 

ministratrix of B., employed C, as her solr. In 
a suit against A., for the administration of th< 
estate of B., A. was restrained from receiving ih< 
moneys due to the estate, & a receiver was 
appointed. The receiver brought an action on a 
olicy belonging to the estate of B. 0., the solr., 
eing in possession of the policy, & claiming a 
lien on it, for costs due to him as solr. to th< 
administratrix, filed a bill, & obtained an injunc 


tion ex parley restraining the receiver from pro- 
ceeding i^i the action : — Held : the effect of the 
injunction being to prevent any of the parties from 
receiving the money due on the policy, the same 
should be dissolved ; Sc if the solr. had any claim 
with reference to the policy, that claim should be 
made by application in the administration suit, 

not by filing a bill. — Stedman v. Webb (1839), 
t My. Sc Cr. 346 ; 3 Jur. 213 ; 41 E. R. 135 ; 
mb nom. Steadman v. Webb, 8 L. J. Ch. 193, L. C. 

700, .] — In a partnership action where a 

receiver had been appointed, a judgment creditor 
of the partnership film obtained an order, giving 
him a charge for his debt Sc costs upon the assets 
in or to come into the hands of the receiver, creditor 
undertaking to deal with the charge according 
bo the order of the ct. Upon an application by the 
5 olr. of pltf. in the action for a cliarging order for 
his costs under Solicitors Act, 1800 (c. 127), s. 28, 
in priority to judgment creditor : — Held : the solr. 
was entitled to succeed. — Ridd v, Thorne, [1902] 
2 Ch. 344 ; 71 L. .T. Ch. 624 ; 86 L. T. 655 ; 50 
W. R. 542 ; 46 Sol. Jo. 514. 

701. .] — A CO. paid to their solr. the sum 

of £80 for costs incurred, <fe a further sum of £500 
to meet the expenses of a tlu'eatened action in 
bkpey., certain conveyancing expenses in. con- 
nection with the co.’s premises. Sc to secure the 
solr.’s own remuneration. A month later a 
receiver was appointed on behalf of the co.’s 
debenture holders, Sc the amount of £580 was 
claimed from the solr. as part of the co.’s assets. 
It was subsequently agreed that the solr. should 
have his costs up to the date of the bkpey. : — 
Held : the solr. was entitled to all his costs incurred 
up to the appointment of a receiver, & from that 
date the sum remaining in Ids hands unexhausted 
could be claimed on behalf of the debenture 
holders ; but, pltf. not objecting, a fair remunera- 
tion should be paid to the solr., out of the fund, 
for his work in connection with the conveyancing 
matters undert^aken for the co. since the date of 
the receiving order, Sc such remuneration should 
be fixed by the taxing master. — Re British Tea 
Table U/O., Ltd., Pearce v. The Co. (1909), 101 
L. T. 707. 


Sub-sect. 7. — Other Cases. 

702. Person claiming examination pro Interesse 
suo.] — Gomme V. West (1772), 2 Dick. 472 ; 21 
E. R. 353, L. C. 

703. Claim of right of common.] — Johnes v. 
Claugiiton, No. 620, ante. 

704. Construction of railway — Acquisition of 
lands in hands of receiver.] — A railway co., without 
the leave of the ct. took proceedings under Lands 
Clauses Consolidation Act, 1845 (c. 18), to take 
possession of lands in the possession of the receiver 
under the ct. On an ex parte motion they were 
restrained. — Tink v. Bundle (1847), 10 Beav. 
318 ; 50 E. R. 604. 

705. .] — Proceedings to be taken by 

persons seeking to avail themselves of such powers 
[powers under a local Canal Act] where the lands 
to be traversed are in the possession of a receiver 
appointed by the ct. — Richards v. Richards 
(1859), John. 255 ; 23 J. P. 726 ; 70 E. R. 419. 

706. Rights of contractor.] — Whadcoat 

V. Shropshire Rys. Co. (1893), 9 T. L. B. 689 ; 
37 Sol. Jo. 650. 


PART III. SECT. 6, SUB-SECT. 7. 

h. Management of Imsinesa by 
receiver — Right of servant to preferential 
claim — For arrears of wages.] — A ser- 
vant of a firm, the business of which 


Is being managed by a receiver 
appointed under Code of Civil Pro- 
cedure, 1877, 8. 503. has no preferential 
claim over the attaching creditor on 
the assets of the firm for wages due 


before the appointment of the receiver 
— Short v. PicxERixa (1882), I. L. R 
0 Mad. 138.— IND. 

k. Attachment of tenant — Payment 
of rent to annuitant instead of receiver. ] — 
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SecU 6. — Rights of third parties : Sub-sect* 7. Part 
IV. Sect* 1.] 

707. Sheriff.] — Wilmer v* Kidd (1853), 1 

Seton’s Judgments & Orders, 7ih ed. 729. 

708. Party interested in application of money.] — 

De Winton V. Brecon Corpn. (No. 2), No. 693, 
ante. 

709. Stranger to action — Claim in respect of debt 
— Right to apply for payment.] — A person who is 
not a party to an action is not entitled to apply by 
motion for payment of money to him by a receiver 
appointed in the action, even though his claim is 
made in respect of a debt properly payable out of 
the funds in the receiver’s hands. — Brocklebank 
V. East London Ry. Co. (1879), 12 Ch. D. 839 ; 
48 L. J. Ch. 729 ; 41 L. T. 205 ; 28 W. R. 30. 

Annotations Eefd. G. E. Ry. V. East London Ry. (1881), 

44 L. T. 903 ; Hand v. Blow, 11901] 2 Ch. 721. 

710. Vendor of goods — Under hire-purchase 
agreement — Fixtures.] — A limited co., who were 
lessees of a colliery, on Dec. 29, 1883, mortgaged 
it to their bankers, “together with all fixed 
engines, boilers, shafting, gearing, machinery, 
machines, & other fixtures . . . now standing & 
being, or hereafter to stand or be,” upon the 
mtged. premises. On July 2, 1889, the co. 
entered into an agreement with some engine makers 
for the erection by them at the colliery of a 
machine.* The purchase-money was to be paid 
by monthly instalments, commencing at a specified 
date, &; it was provided that, if the payments were 
not made regularly, the vendors sho ild have the 
right at once to call upon the co. for immediate 
payment in full of the whole of the balance of the 
purchase -money then remaining due. It was also 
stipulated that, immediately on the vendors 
receiving payment of the balance, the machine 
should become the property of the co., but that 
until fully paid for it should remain the property 
of the vendors. The machine was erected accord- 
ingly, & it commenced working in Aug. 1890. 
It was of the nature of a trade fixture. Two 
instalments of the purchase-money were paid by 
the co,, but they failed to make any further 
payments. 

In Feb. 1891, the bankers brouglit an action 
to enforce their security, & a receiver was 
appointed, who took possession of the colliery. 
In Mar. 1891, the co. resolved on a voluntary 
winding up, & a supervision order was made in 
May r — Held : the stipulation that the machine 
should remain the property of the vendors until 
it was fully paid for was valid, &, notwithstanding 
the inclusion in the mtge. deed of machinery to be 
after erected, the co. could not confer on their 
mtgees. a better title to the macliine than they had 
themselves. Consequently the receiver desiring 
to give up possession of the colliery, the vendors 
were entitled to remove the machine. — Cumber- 
land Union Banking Co. v* Maryport Hematite 
Iron & Steel Co., Re Maryport Hematite 
Iron & Steel Co., [1892] 1 Ch. 415 ; 01 L. J. Ch. 
227 ; 66 L. T. 108 ; 40 W. R. 280. 

Annotations : — Apld. Gough r. Wood, [1894] 1 Q. B. 713. 

Diftd. Huddersfield Banking Co. v. Lister, [1895] 2 Ch. 

273. Consd. Hobson v. Gorringe, [1897] 1 Ch. 182. 

I.<yon V. London City & Midland Bank, [1903] 2 

K. B. 135 ; lie Glasdir Copper Works, English Electro 

Metallurgical Co. v. Glasdir Copper Works, [1904] 1 Ch. 

819; EUis v, Glover & Hobson, [1908] 1 K. B. 388. 

Hentd. Thomas v. Jennings (1896), 66 L. J. Q. B. 5 ; 

Pritchett Co. v. Currie. [1916] 2 Ch. 515. 


711. .] — By an agreement in 

writing, dated Nov. 11, 1910, G. M. & co., agreed 
to supply & erect upon the works owned by the 
firm of M., J. & co., the predecessors of deft, co., 
a complete installation of a patent automatic 
sprinkler for the protection of the premises from 
fire, at the price of £237, payable by annual instal- 
ments. In the event of default being made in any 
annual instalment, or of any breach of the agree- 
ment by the purchasers, the whole unpaid balance 
of pripcipal & interest was immediately to become 
due. The agreement further provided that the 
basis of the contract was that the sprinkler instal- 
lation remained the sole & exclusive property of 
the contractors until the whole sum of £237 had 
been paid, & in the event of default the con- 
tractors might enter upon the premises & remove 
the installation. Deft., co., was incorporated in 
1911 & took over the assets & liabilities of the 
firm of M., J. & co., including their interest under 
the agreement. In Dec. 1911, deft., co. issued 
a series of first mtge. debentures containing a 
charge in the usual form on the iindcrtaking, such 
charge to be a floating security. On Oct. 18, 
1912, a receiver manager was appointed in an 
action brought by the debenture liolders to enforce 
their security. On Oct. 21 the last instalment 
under the agreement fell due & was not paid. The 
debenture holders had no notice of the agreement. 
On an application by O. M. & co., for liberty 
to enter upon deft, co.’s premises & remove 
therefrom the sprinkler installation : — Held : the 
effect of the li ire -purchase agreement was to 
confer upon appets. an interest in the land to which 
the sprinkler installation was affixed & to authorise 
them, in the events which had happened, to enter 
& remove it ; the interest of the debenture-holders 
being also equitable the ordinary principles of 
priorities applied ; & the interest being subsequent 
in date was therefore postponed Id the interest of 
appets . — Re Morrison, Jones & Tayloii, Ltd., 
Cookes v* Morrison, Jones &; Taylor, I.td., 
[1914] 1 Ch. 50 ; 83 L. J. Ch. 129 ; 109 L. T. 722 ; 
30 T. L. R. 59 ; 58 Sol. Jo. 80, C. A. 

Annotation : — Apld. Hamer v, London, City & Midland Bank 

(1918), 87 L. J. K. B. 973. 

712. Purchaser of goods — Goods left on com- 
pany’s premises.] — On Aug. 27, 1903, deft. co. 
issued first mtge. debentures, secured by a deed 
of which the co.’s two managing directors were 
trustees. The deed provided tliat the co. should 
not sell its machinery without the concurrence of 
the trustees, but gave the trustees an unfettered 
discretion to concur in any sale wliich in their 
opinion did not prejudice the interests of the 
debenture-holders. In 1912 the co. issued a 
number of debentures to deft. bank. The co. 
having got into difficulties, the two managing 
directors made further advances to the co. from 
time to time. In Oct. & Nov. 1916, the co., with 
the concurrence of the two managing directors as 
trustees of the deed of 1903, sold certain machinery 
to pltf. & the proceeds of the sale were applied in 
discharging the debt due from the company to the 
two managing directors. Under the agreement 
of sale the machinery was to become the property 
of pltf. immediately, but he had the right to leave 
it on the premises as long as he liked. On Dec. 18, 
deft, bank appointed a receiver under their 
debentures & on the same day another debenture - 
holder obtained an injunction restraining the co. 


If annuitant not a party in the cause 
was in receipt of the rent of a tenant 
before the receiver was appointed, the 
tenant will not be attached for con- 
tinuing to pay annuitant instead of 
the receiver. — N ason v. Bi.enner- 


HASSET (1827), 1 Hog. 402, — IR. 

1. Appointment by deed — Subsequent 
appointment of another by court — liiqht 
of puisne incum^ancers to furthet 
aMaavits of amount collected .] — He 
Della Rocella’s Estate (1892), 29 


L. R. Ir. 464.— IR. 

m. Whether executors prei^ented from 
making profit out of estate — After 
appointment of receiver.] — ^Minford v. 
Carse & Hunter, [1912] 2 I. H. 245. 

— IR. 
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Part IV. — Rights, Powers and Duties. 


from dealing with the property. The receiver 
appointed by the bank on going into possession 
declined to allow pltf. to remove such of the 
machinery as was attached to the freehold. On 
Jan. 29, 1917, the co. went into liquidation : — 
Held : by Sale of Goods Act, 1893 (c. 71), ss. 17, 62, 
the property in the fixed machinery or, at any rate, 
the right to take possession of it, passed to pltf. 


as from the date of the purchase ; the sale of the 
machinery was not outside the ordinary business 
of the CO. ; & that the concurrence of the trustees 
in the sale was reasonable, therefore, pltf. was 
entitled to the machinery as against the debenture- 
holders. — Hamer v. London City & Midland 
Bank, Ltd. (1918), 87 L. J. K. B. 973 ; 118 L. T. 
571. 


Part IV. — Rights, Powers and Duties. 


Sect. L--IN GENERAL. 

713. Receiver must act according to terms 
of deed.] — (1) A receiver under [a] deed, must 
act according to the terms of the deed (Lord 
Eldon, C.). 

(2) Receiver of rents of estates conveyed to 
secui’e an annuity, discharged on acceptance of 
the price of the annuity with interest, deducting 
the past payments. — Davis v. Marlborough 
(Duke) (1819), 2 Swan. 108 ; 2 Wils. Ch. 130 ; 36 
E. R. 555, L. C. 

An7ioiaiion8 : — Ocnerally, Refd. Cooper v. Iloilly (1820), 2 
Sim. 560 ; Paynter v. Carow (1854), Kay, App. XXX V'l. 
Mentd. Portmore v. Taylor (1831), 4 Sim. 182 ; King v. 
HanUet (1835), 9 Bli. N. S. 575 ; Pelly v. Watlion (1849), 
7 Hare, 351 ; Mansfield v. Ogle (1855), 24 L. J. Ch. 450 ; 
Bromley v. Smith, Boustead v. Bromley, Smith v. Bromley 
(1859), 26 Beav. 644 ; Webster v, Cooke (1867), 36 
L. J. Ch. 753 ; O’Horke v. Bollngbrokc (1877), 2 App. Cas. 
814 ; Fry v. Lane, Jie Fry, Whittet v. Bush (1888), 40 
Ch. D. 312. 

714. Powers distinguished from those of manager.] 

— Re Manchester & Miij^ord Ry. Co., Ex p, 
Cambrian Ry. Co., No. 784, j)osi, 

715. Duty to take care of property.] — The ct. 
does not expect them [receivers] to take more care 
of the property entrusted to them than they would 
do of their own (Lord Eldon, C.). — Massey v. 
Banner (1820), 1 Jac. & W. 241 ; 37 E. R. 307, 
L. C. 

Annotations: — Consd. Owen v. Croiik (1891), 2 Mans. 115. 
Reid. Macdomiell v. Harding (1834), 7 Sim. 178 ; l»cnnelj 
V. Deflell (1853), 4 De G. M. & Q. 372 ; Cockh v. Gray 
(1857), 5 W. li. 749. 

716. .] — A receiver appointed in an action, 

is to take care of, & receive the property which is 
put under his charge. He is not at hberty, & is not 
entitled, to bring an action in liis own name ; the 
reason being that he has no property vested in him 
(Chitty, j.). — Re Sartoris’s Estate, Sartoris v, 
Sartoris, [1892] 1 Ch. 11 ; 60 L. J. Ch. 634 ; 04 
L. T. 730 ; on appeal, [1892] 1 Ch. 19, C. A. 
Annotation .-—Refd. He Laye, Turnbull v. Laye, [19131 1 Ch. 

298. 

717. Duty to receive.] — As receiver his [pltf.’s] 
business was to receive. He could not sue for the 
debt as a contracting party without the other 
contracting paities & infer that nothing was vested 
in the receiver (Lord Sumner). — Rodriguez v. 
Speyer Brothers, [1919] A. O. 59 ; 88 L. J. K. B. 
147 ; 119 L. T. 409 ; 34 T. L. R. 628 ; 62 Sol. Jo, 
765, H. L. ; affg. S. C. suh nom» Speyer Brothers 
V, Rodriguez (1917), 87 L. J. K. B. 171, C. A. 
Annotation : — Mentd. Valentine v. Hyde, [ 1919 ] 2 Ch. 129. 


718. .1— Re Sartoris’s Estate, Sartoris 

V. Sartoris, No. 716, ante* 

719. Power to cut timber.] — A. seised in fee of 
land demised the premises to trustees B. 0. & D. 
for five hundred years in trust to pay debts & for 
a charity ; B. one of the trustees being in posses- 
sion, & as a receiver appointed by tho ct., cuts 
down £1,000 worth of timber, D. one of the other 
trustees consenting ; B. the trustee for the 
charity or as receiver, ought not to take advantage 
of his having possession, without which he could 
not cut down the timber, yet the timber must be 
valued according to what it would be worth at the 
end of the term of five hundred years. — Bays v. 
Bird (1726), 2 P. Wms. 397 ; 24 E. R. 784, L. C. 

720. .] — A.-G. V, Booths Y (1860), 1 

Seton’s Judgments & Orders, 6th ed. 799. 

721. Collection of debts — Power to give time — 
Sfecurity obtained.] — Declaration, that K. was 
indebted to the firm of B. & S. ; that pltf. had been 
appointed by tho Ot. of Ch. receiver of the debts 
of the firm, whereby K. became liable to pay pltf. 
when requested ; that in consideration of the 
premises, & that pltf. as such receiver would give 
K. two months’ time to pay, deft, promised to pay 
in case K. omitted to do so within that time. 
Breach, that K. omitted, & that deft, never paid : 
— Held : sufficient authority appeared for pltf. to 
contract & sue, & suificient consideration for 
deft-.’s promise. — Willatts v. Kennedy (1831), 8 
Bing. 5 ; 1 Moo. & S. 35 ; 1 L. J. C. P. 4 ; 131 E. R. 
301. 

Annotation : — Refd. Ward v. Shew (1833), 2 Moo. & S. 756. 

Receiver of partnership .] — See Partner- 
ship, Vol. XXXVI., pp. 485, 489, Nos. 1491, 1533. 

722. Retention of money as set-off — To private 
debt.] — A soh‘. who gets money into his possession 
in character of a receiver is not entitled to 
retain it as a set-off to a sum owed to him on 
a private account between him & the assignee. — 
Re Cannings, Ex p, Walsh (1832), 2 L. J. Bey. 39. 

723. On death of party entitled to payment.] — 
White v. Baugh, No. 1065, post* 

724. Payment of costs.] — Real estate consisting 
of agricultural property in Norfolk, the ct. refused 
to order the estate to be sold under R. S. C., 
1883, Ord. 51, r. 1, for the purpose of paying the 
costs of tho action, in which a declaration of tho 
rights of the persons entitled had been obtained, 
& a receiver appointed against their father, who 


PART IV. SECT. 1. 

n. Liability of receiver 'general — 
For money :^aced in his hands by the 
executive, ] — The receiver-general for 
this Province is not liable to actions, 
at the siilt of individuals, for luoney 
placed in his hands by the executive 
to he distributed among them. — 
Butler v. Dunn (1827), Tay. 415. — 
CAN. 

o. Assessment of amounts due on 
premium notes,] — Hill v. Merchants 


& Manufacturers Insurance Co. 
(1881), 28 Gr. 560.— CAN. 

p. Sale of property — To satisfy 
judgment,] — Grey v, Anderson (1917), 
50 N. S. K. 399.— CAN. 

Q. Whether amounting to sale 

by court ,] — A sale of property under an 
order of ct. by a person appointed 
receiver in a suit is not a sale by the 
ct. — C handra-Nath Biswas v. Bis- 
WANATH Biswas (1870), 6 B. L. R. 
492, n.— IND. 


r. Insurance policy, 1 — Wkekes r. 

Frawley (1893), 23 O. R. 235.— CAN. 

t. Recovery of tithes — Duty to give 
notice to debtors,] — Previous to filing 
a bill for the recovery of tithes, tho 
receiver should serve notice upon all 
the parties, requiring payment within 
a certain time to be fixed by the notice. 
— Graves v. Graves, Smith on 
Receivers, 186. — IR. 

a. Right to bailiff — To assist in 
collecting rents.] — A. receiver will not 
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Seel. 1> — In general. Sect, 2.] 

had previously been in possession & refused to 
account, but directed the receiver to apply any 
funds in his hands, after keeping down incum- 
brances, in payment of the costs. — Miles v. 
Jarvis (No. 2) (1883), 60 L. T. 48. 

Annotations: — Befd. Blackman v. Fysh, [1892] 3 Ch. 209. 

Msntd. He Robinson, Pickards v. Whealer (1885), 55 

L. J. Ch. 307 ; lie Whltln€:'s Settlmt., Whiting v. Do 

Rutzen, [1905] 1 Ch. 96. 

725. Collection of rents — Action declaring rights 
to realty.] — Re Manchester & Milford By. Co., 
Ex p. Cambrian By. Co. (1880), 14 Ch. D. 045 ; 
49 L. J. Ch. 365 ; 42 L. T. 714, C. A. 

Annotations: — Consd. Re Knott End Railway Act, 1898, 

[1901] 2 Ch. 8. Refd. Taylor v. Neate (1888), 57 L. J. Ch. 

1044 ; Re Manchester & Milford Ry. (1896), 75 L. T. 416. 

726. Without prejudice to right of incum- 

brancer — Right to serve notice on tenants.] — A 

receiver was appointed in an action in the Q. B. 
Div. under an order directing him to collect the 
rents of certain specified property, including pro- 
perty of which S. was in possession as mtgee., such 
order to be without prejudice to the rights of any 
incumbrancer who might be in or enter into posses- 
sion. The receiver gave notice to the tenants of 
the mtged. property to pay the rents to him, who 
informed him that they had already been served 
with a notice from S. The receiver not with- 
drawing the notice, S. brought an action in the 
Ch. Div. asking for an injunction to restrain the 
receiver from receiving the rents : — Held : although 
the receiver’s conduct was improper & a violation 
of the rights of S., 8. was not justified in instituting 
a fresh action in the Ch. Div. ; &, whatever might 
have been the course previous to Jud. Act, 1873 
(c. 66), such a proceeding since that Act was 
irregular, the proper course being to apply in the 
action & to the ct. in & by which the receiver was 
appointed. — Searle v. Croat (1884), 25 Ch. D. 
723 ; 53 L. J. Ch. 506 ; 50 L. T. 470 ; 32 W. B. 
397, C. A. 

727. Duty to give notice or take possession — 
Effect of omission — Bankruptcy.] — By an order 
dated May 14, 1887, by which pltf. obtained final 
judgment in an action, a receiver was appointed 
to carry on the business of deft., & to collect & get 
in outstanding debts. By a fuiiher order dated 
Dec. 20, 1887, the order of May 14, 1887, was 
rescinded except as regarded the book debts 
mentioned in the four parts of the first schedule 
as to which the receiver was to continue to act 
for pltf. with power to issue to any of such book 
debtors a circular in prescribed form ; & it was 
further ordered that the whole of the book debts 
mentioned in the four parts of the first schedule 
should be allocated to & accepted by pltf. in satis- 
faction of his judgment debt interest &: costs ; & 
after giving deft, power to redeem any of the 
book debts in the schedule by payment thereof, 
it was further ordered that in case any of the book 
debts mentioned in the first part of the first 
schedule should not have been paid by the respec- 
tive debtors or redeemed by deft, on or before 
Mar. 31, 1888, pltf. should be at liberty to give 
notice of the order of May 14, 1887, & of that 


order in the form prescribed in the second schedule, 
to each of the debtors mentioned in the said first 
part & to collect & recover such debts in his own 
name. On Feb. 13, 1888, the receiver sent to 
debtors mentioned in the first schedule of the 
order of Dec. 20, 1887, a notice requiring payment, 
& stating that deft.’s firm were closing up accounts 
with a former member, & that it was necessary to 
collect all outstanding debts. On Feb. 23, 1888, 
deft, in the action committed an act of bkpey. 
upon which a petition was presented against him. 
On Apr. 4, 1888, pltf. without knowledge of the act 
of bkpey. or of the petition, sent to debtors whose 
names were mentioned in the first part of the first 
schedule, a notice as prescribed of the appoint- 
ment of the receiver & the assignment. In May, 
1888, debtor was adjudicated bkpt. & the trustee 
claimed the scheduled debts : — Held : the order 
appointing the receiver did not constitute pltf. a 
secured creditor ; the order of Dec. 20, 1887, 
transferred the book debts to pltf. but left them in 
the order & disposition of the bkpt. without notice ; 
& although the debts in the first part of the 
schedule were taken out of the order & disposition 
clause by the notice of Apr. 4, 1888, those contained 
in the other three paits of the schedule were in 
the order & disposition of bkpt. at the time of 
the bkpey., the notice sent out by the receiver 
on Feb. 13, 1888, being insufficient. — Re Tillett, 
Ex p. Kingscote (1889), 60 1j, T. 575 ; 5 T. L. B. 
269 ; 6 Morr. 70. 

Annotations : — Refd. Re Potts, Rx p. Tnylor, [1893] 1 Q. B. 

648 ; Re Neal, Rx p. Trustee (1914), 83 L. J. K. B. 

1118. 

728. .] — In 1891 a trader as- 

signed {inter alia), his business premises & book 
debts by way of mtge. On May 9, 1893, the 
mtgees., under the powers of Conveyancing & 
Law of Property Act, 1881 (c. 41), appointed A. B. 
receiver of the income of the mtged. property, & 
he entered into possession of the premises & 
carried on the business. On May 16 the trader 
committed an act of bkpey., & on May 17 the 
mtgees., without notice of this act, commenced 
an action in which A. B. was on May 19 appointed 
receiver of the book debts by the ct. Neither 
the mtg(*es. nor A. B. ever gave notice of the 
assignment to the debtors ; & A. B. received 

certain moneys paid in respect of the book debts. 
On June 16 a receiving order was made against 
the trader, &; he was subsequently adjudicated 
bkpt. ; — Held : (1) neither the appointment of a 
receiver by the mtgees. nor that by the ct. was 
sufficient to take the book debts out of the order 
& disposition of the bkpt. with the consent of 
the true owners, unless followed by notice to the 
debtors within a reasonable time ; (2) as by the 
default of the mtgees. no such notice was given, 
the trustee in bkpey., was entitled to the book 
debts & the moneys received in respect thereof. — 
Butter v. Everett, [1895] 2 Ch. 872 ; 64 L. J. Ch. 
845 ; 73 L. T. 82 ; 44 W. B. 104 ; 39 Sol. Jo. 689 ; 
2 Mans. 371 ; 13 B. 719. 

Annotations: — As to (1) Consd. Re Neal, Ex p. Trustee, 

[1914] 2 K. B. 910. Refd. Re Collins, [1925] Ch. 556. 

Oenerally, Refd. Re Crouch, Ex p. Smith (1902), 83 L. T. 

746. 


be allowed a bailiff, at the expense of 
the estate, to assist him in collecting 
the rents, except in special circum- 
stances. — Re. Jackson, Smith on 
Receivers, 45. — IR. 

b. To pay over money — Necessity 
for leave of master .] — Deft., the owner 
of an estate may, by consent of the 
parties in the cause, obtain money 
from the receiver without any reference 
belDK made to the master to Inquire 
whether there are any creditors not 


parties who have a ritfht to It. — R ay 
V. Butler (1826), 1 Hog. 381.— IR. 

0 . Collection of rents .] — It is the 
receiver’s duty to collect the rents, but 
not to assume the managenient of the 
cause.— CoLLAOHANv. Reardon (1837), 
Sau. & Sc. 682.— IR. 

d. Duty not to meddle with righta 
^f Pj^ies .] — A receiver should not 
meddle with the rights of parties in 
the cause. — fi’rjnwnu iLf , t r^xTTji 


e. Whether receiver may become 
tenant of lands .] — Where a receiver of 
property was appointed, the ct. held 
thal he could not become tenant to 
any part of the estate, either in his 
own name, or through the medium 
of a tnistee. — Meagher v. O’Shaugh- 
NESSY, cited in FI. & K. 196. — IR. 

f. .] — Upon consent of the 

E artles in a cause claiming substantial 
itorests in the lands in litigation, the 
receiver over these lands was permitted 
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729. • Subsequent Incumbrancer taking 
without notice.] — Wigram v, Buckley, No. 601, 
ante, 

730. Notice to trustees of settlement.] — 

A voluntary settlement in favour of his wife & 
child by an insolvent settlor of his equitable 
reversionary interest in personal estate comprising 
stocks & shares not subject to an imperative trust 
for sale : — Held : void under Prevention of 
Fraudulent Alienations Act, 1571 (c. 6), as against 
creditors of the settlor, on the ground that it 
delayed hindered or defrauded jdtfs. who were 
judgment creditors suing on behalf of themselves 
& all other creditors, from obtaining the advantage 
of the appointment of a receiver by way of equit- 
able execution of debtor’s reversionaiy interest 
which would have operated as an injunction to 
restrain the debtor from himself receiving the 
property. 

Notice of appointment to the trustees in posses- 
sion is, of course, necessary to perfect the title of 
the receiver, but this it would be his first duty to 
give (Kp:kewich, J.). — Ideal Bedding Co., Ltd. 
r. Holland, [1907] 2 Ch. 157 ; 76 L. J. Ch. 441 ; 
90 L. T. 774 ; 23 T. L. R. 467 ; 14 Mans. 113. 

731. Sale of property — Power to send abroad 
for sale.] — Ashbury v, Bierstadt (1894), 10 
T. L. R. 600. 

732. Misfeasance claims.] — Wood v, 

WOODHOUSE & RAWSON UNITED, [1896] W. N. 4. 

733. Duty to Insure.] — A surety for a receiver 
is answerable to the extent of the amount of the 
recognisance for whatever sum of money, whether 
principal, interest, or costs, the receiver has 
become liable for, including the costs of his 
removal & of the appointment of a new receiver 
in his place. 

In many cases when receivers are appointed 
there is an insurance already on foot, & then he 
takes over the policy, pays the premiums, & is 
allowed them on passing his accounts. It appears 
to me that it is consistent with his duty as receiver 
& that the ct. has itself sanctioned it, that he 
should make & keep tliis insurance on foot. . . . 

Proper repairs of real estate appear to ... be a 
matter which falls within the functions of a 
receiver, where the receiver is appointed to 
receive the rents & profits (Chitty, J.). 

The sureties for a receiver of rents & profits of 
real estate upon a recognisance drawn in the 
usual form are, notwithstanding the limited 
wording of the security, answeralDh* up to the 
amount of their bond for all moneys for which the 
receiver himself is liable to account. — Re Graham, 
Graham v, Noakes, [1895] 1 Ch. 66 ; 64 L. J. Ch. 
98 ; 71 L. T. 623 ; 43 W. R. 103 ; 39 Sol. Jo. 58 ; 
13 R. 81. 

Power to charge assets.] — See Companies, Vol. 
X., p. 797, No. 6033 ; Partnership, Vol. XXXVI., 
p. 400, No. 714. 

On behalf of debenture-holders.] — See Com- 


panies, Vol. X., pp. 796, 797, 800, 801, Nos. 5029- 
5036, 5061. 5071-5078. 

Partnership property.] — See Partnership, Vol. 
XXXVI., pp. 488-489, Nos. 1530-1545. 


Sect. 2.— CUSTODY OF BOOKS AND DOCUMENTS. 

734. Duty to produce for Inspection.] — A pltf., 
although appointed receiver in the cause, cannot, 
before decree, be ordered, as pltf., to produce books 
or accounts in his possession for the inspection of a 
deft. — Maund V, Allies (1839), 4 My. & Cr. 503 ; 
41 E. R. 194, L. C. 

735. .] — A receiver & manager appointed 

by holders of a debenture secured on the under- 
taking, property & assets of the co., & having in 
his possession as receiver all the books of account, 
records & documents of the co. of which he was 
formerly managing director : — Held : . not to be 
entitled to refuse production of documents material 
to an action involving a claim based on an alleged 
fraudulent conspiracy between him &; the co. as 
co-defts., on the ground that the books & docu- 
ments are held by him on behalf of the debenture 
holders, & no longer on behalf of the co. as manag- 
ing director. — Fenton Textile Assocn. v. Lodge, 
[1928] 1 K. B. 1 ; 96 L. J. K. B. 1016 ; 137 L. T. 
241, C. A. 

736. Right to production or delivery — Receiver 

for debenture holders — Securities deposited at Land 
Registry.] — The ct. has no power to order securities, 
which have been deposited with the Registrar of 
the Land Registry Office by a land securities co., 
to be delivered up to a receiver appointed in a 
debenture-holders’ action, or to a liquidator in the 
winding up of the co., unless such securities have 
been redeemed or sold. — Somerset v. Land 
Securities Co., Ltd., [1894] 3 Ch. 464 ; 63 

L. J. Ch. 880 ; 71 L. T. 512 ; 43 W. R. 132 ; 10 
T. L. R. 670 ; 38 Sol. Jo. 733 ; 7 R. 564, C. A. 

.1 — Sec, also. Companies, Vol. X., 

pp. 796, 797, Nos. 5029, 5030. 

737. As against trustee.] —Order on trustee 

to deliver up to receiver & manager possession of 
the premises & all books, papers & licences relating 
to the business, & necessary for the purposes 
aforesaid. Order held wrong in so far as it 
directed the trustee to deliver up the books & 
papers. — Capital <fe Counties Bank v, Stevens’ 
TrUwSTEE (1901 ), 17 T. L. R. 260, O. A. 

Court rolls.] — See Copyholds, Vol. XIII., 

p. 37, Nos. 399, 403. 

Documents subject to Hen.] — See Dis- 
covery, Vol. XVIII., pp. 114, 116, Nos. 657, 
658, 666. 

Partnership books & documents.] — See 

Partnersihp, Vol. XXXVI., pp. 400, 455, Nos. 
714, 1205, 


to become a tenant of part of th(3Tn, 
the adoption of sneb a oourse appearitiji? 
to bo for the benefit of the estate.— 
Stannus V. French (1849), 13 I. Eq. 11. 

161.— IR. 

ff. Duty to get in outstanding estate 
— Jurisdiction of court to order debtor 
— To pay sum due to receiver,] — Kirk 
V. Houston (1843), 5 I. Eq. R. 498. 


h. Right to bid for lands for which 
appointed receiver,] — It is contrary to 
the practice & policy of this ct. to 
permit the receiver in the cause to 
bid at the sale of the lands over which 
he had been appointed. — ^A nderson v. 


Anderson (1846), 9 I. Eq, R. 23. — IR. 

k. Power to increase rate^ of tolls,] 
— Applt., as judicial factor of the 
Greenock Harbour Trust, claimed to 
be entitled to demand for Busrar 
shipped into or unshipped from 
vessels (forelgm) at the port & harbour 
of Greenock the rate of Is. 3d. per ton, 
being the maximum rate authorised by 
Greenock Harbour Act, 1880. This 
rate was fixed by applt. in opposition 
to the wishes of resps., tho Greenock 
Harbour trustees, who insisted that 
tho rate should be only lOd. per ton, 
the rate fixed by reaps, prior to the 
appointment of applt. ; — Held : the 
judicial factor was merely a receiver of 


the tolls & income of the undertaking 
& not its manager, & he had no implied 
authority to increase or destroy tho 
different sources of revenue.— C!ar- 
michakl V. Greenock Harbour 
Trustees, [1910] A. C. 274.— SCOT. 

PART IV. SECT. 2. 

734 i. Duty to produce for inspection. ] 
— Maxwell v, Manitoba & North 
Western Ry. Co. (1896), 11 Man. 
L. R. 149 .— can. 

L Right to production or delivery — 
Deed of conveyance,] — Ashworth v, 
Vancouver Trust Co. (B. C.) (1922), 
68 D. L. R. 746.— CAN. 
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Sect. 3. — DISTRESS. 

See Distress, Vol. XVIII., pp. 280, 287, Nos. 
211-224. 

738. Leave of court — Distress for rent.] — 

Tenants directed to pay their rents, in a given 
time, on the first application, or to stand com- 
mitted ; &i the receiver to be at liberty to distrain 
on one tenant ; the like as to paying rent. — 
Mitchel V, Manchester (Duke) (1750), 2 Dick. 
787 ; 21 E. R. 477, L. 0. 

739. Occupation rent found due by 

certificate — Leave not granted until certificate 
binding.] — The chief clerk, by his certificate, found 
that a certain sum was due from defts. as occupa- 
tion rent. Before the certificate had become 
bin(fing on defts. pltfs. moved for leave for the 
receiver in the action to distrain for the rent, oi* 
that defts. should give some security : — Held : 
the motion must stand over until the certificate 
had become binding. — Craven v. Ingham (1888), 
58 L. T. 480. 

740. Undertaking to proceed no further at 

law — Plaintiff suing for equitable relief.] — After 
order to elect to proceed at law or in equity, a 
receiver appointed by this ct. cannot distrain for 
rent, without undertaking to proceed in equity 
only. — Mills v. Fry (1815), Coop. G. 107 ; 19 
Ves. 277 ; 35 E. R. 495, L. C. 

Annoiaiion: — Mentd. Femilngs v, Ilumplicry (1811), 4 

Beav. 1. 

Right to rent.] — See Sect. 


Sect, 4.— LEGAL PROCEEDINGS. 

741. Institution of proceedings — General rule.] 

— As a general rule, a receiver in a cause ought 
not to present a petition to the ct. ; but where he 
has incurred heavy costs in acting under the 
directions of the ct., & the pai*ties to the suit, after 
repeated applications to them, neglect to aijply 
to the ct. for an order directing payment of such 
costs, the ct., where great delay has arisen, will 
entertain the receiver’s petition, & order payment 
of such costs to him. — Ireland v, Eade (1844), 7 
Beav. 55 ; 13 L. J. Ch. 129 ; 49 E. R. 983. 


742. .] — Generally, the receiver in a 

cause ought not to make any application to the ct. : 
if he finds himself in circumstances of difficulty, 
he should apply to pltf. to make the necessary 
application, & on his default the receiver may then 
properly apply to the ct. — Parker v. Dunn (1845), 
8 Beav. 497 ; 60 E. R. 195. 

743. .] — Rodriguez v * Speyer 

Brothers, No. 717, ante. 

744. Ejectment.] — A receiver cannot pro- 
ceed in ejectment. — Wynn v. Newborougii 
(Lord) (1790), 3 Bro. C. C. 88 ; 1 Ves. 104 ; 29 
E. R. 423, L. C. 

Annotation : — Refd. Viola v. Anglo-American Cold Storage 

Co., 11912] 2 Ch. 305. 

745. Improbability of benefit resulting.]— 

The ct. will not empower a receiver to sue for 
debts due to the estate, where the proceeding 
would be oppressive to creditors, or it is unlikely 
that any fruits would be derived from it. — Dacie 
V. .John (1824), M‘Cle. 575 ; 148 E. R. 240. 

746. Proceedings oppressive to creditors.] 

— Dacie v. John, No. 745, ante. 

747. In own name.] — A receiver, who is 

a soil’., will not be permitted to bring actions 
against tenants, for arrears of rent, with the 
approbation of the master, in the name of a trustee 
of the estate, but in opposition to his wishes. 
Nor, in such circmnstances, will the ct. refer it 
to the master to see, whether it would be proper 
for the receiver to proceed in his own name. — 
Della Cainea v. Hayward (1825), M‘Cle. & Yo. 
272 ; 148 E. R. 416. 

74.8. .] — Sartoris’s Estate, 

Sartoris V. Sartoris, No. 716, ante 

749. On behalf of persons beneficially 

interested.] — It is the duty of the persons bene- 
ficially interested, & not of the receiver, to make 
such applications to the ct. as may be requisite for 
protecting the possession. If the possession of 
tenants under the receiver is disturbed, & no 
application is made to the ct. to prevent that 
disturbance, the tenant is entitled to the costs of 
protecting his own possession. — ^Miller v. Elkins 
(1825), 3 L. J. O. S. Ch. 128. 

750. Actions against tenants for arrears — 

In name of trustee of estate — Trustee not con- 


PART IV. SECT. 3. 

738 i. Leave of court — Distress * for 
rent.] — An order had been made 
giving a receiver Jlberty to distrain fo*r 
arrears of rent. Upon the application 
of a tenant distrained upon for dis- 
charge of this order, it appeared that 
the tenancy had determined more tlian 
six months before the order to distrain 
was made, so that distress could not bo 
made under 8 Anne, c. 14, ss. 6 & 7. 
7’he order to distrain was therefore 
discharged. No notice need be given 
to a tenant of an application for an 
order giving a receiver leave to distrain. 
— Paxton v. Dryden (1873), 6 P. R. 
127.— CAN. 

738 ii. .] — Anon., Smith on 

Receivers, 148. — IR. 

738 iii. .] — A receiver will 

be allowed to distrain land under 
ejectment for non-payment of rent, 
provided he leaves a suflaolent arrear 
to sustain the ejectment. — Re Corn- 
wall (1824), 1 Hog. 146.— IR. 

788 iv. .] — Nugent r. 

Nugent (1824), 1 Hog. 169. — IR. 

738 V. .) — Eyre v. Eyre 

(1825), 1 Hog. 252.— IR. 

738 vi. .] — Newman v . 

Mills (1825), 1 Hog. 291.— IR. 

738 vii. .] — A receiver who 

has obtained an order for liberty to 
distrain, may exercise Ills own dis- 
cretion, as to the time of enforcing the 


rent, but he must not act oiipresslvely. 
— Lucas v . Mayne (1826), 1 Hog. 394. 

— IR. 

738 viii. .] — Sturgeon v . 

Douglas (1820), 1 Hog. 400.— IR. 

738 ix. .] — Liberty for a 

receiver to distrain, is not confined f o 
any particular act or time. — ^A non. 
(1826), 1 Hog. 335.— IR. 

738 X. .] — The ct. does not 

in general allow undertenants to be 
distrained by the receiver, but when the 
representative of the immediate tenant 
cannot be discovered, in order that an 
attachment might be applied for against 
him, the ct. will permit it. — A non. 
(1829), 3 Ir, L. Rec. l.st ser. 35.— IR. 

738 xi. .) — Ryder V. Dick- 

son (1830), Hayes, 36.— IR. 

738 xii. .1— Anon. (1836), 

1 Jo. Ex. Ir. 613.— IR. 

738 xiii. .] — When the 

premllses were sold & the purchaser 
was about to get into possession, the 
receiver on swearing that one-half 
year’s rent was due, & that if he did 
not distrain the rents would be lost, 
was allowed to distrain. — ^A non. (1836), 
1 Jo. Ex. Ir. 613.— IR. 

738 xiv. .] — A distraining 

order will not bo granted unless it 
appear by affidavit that the receiver 
personally demanded the rent to be 
distrained for, from the tenants. It is 
not necessary that the affidavit should 


state in terms, that he personally 
demanded the rent, if it states facts 
from which it appears to the ct. that 
tho demand was personally made. — 
Langley v. Aylmer, Spillicr v . 
Mellifont (1841), 3 I. Eq. R. 492. — 
IR, 

m. Writ of assistance — Whether 
awarded in aid of receiver.] — A writ of 
assistance will not ho awarded in aid 
of a re(5eiver when acting under a 
general order for liberty to distrain. — 
Anon. (1824), 1 Hog. 207.— IR. 

n. Right of receiver to enforce jiag- 
ment of rent — By attachment .] — Cane v . 
Blooau’IELD (1826), 1 Hog. 345. — IR. 

PART IV. SECT. 4. 

747 i. Institution of proceedings — 
In own name.] — The receiver of a 
trust estate cannot sue In his own 
name to recover funds belonging to 
the estate. — Sh allcross v. Garesche 
(1897), 5 B. C. R. 320.— CAN. 

747 ii. .] — A ct. may 

authorise a receiver to sue in his own 
name. — Jagat Tartni Dasi v. Naba 
Gopal Chaki (1907), I. L. R. 34 Calc. 
305.— IND. 

o. Necessity for leave of court 

— Debt recovery.] — Where a receiver 
appointed to manage on estate finds 
It necessary to sue for debts due to it, 
an application for permission to do 
so must be made, supported by 



66 


Part IV. — ^Rights, Powers and Duties. 


senting.]— D ella Cainea v. Hayward, No. 747, 

ante. 

751 , Receiver appointed to collect debts.] — 

Wn^TTS V. Kennedy, No. 721, ante. 

762. Parties to action refusing — Recovery 

of costs incurred.] — I reland v. Bade, No. 741, 
ante, 

753. .] — Parker v, Dunn, No. 742, 

ante. 

754. Bankruptcy proceedings — Right to 

prove.] — When a receiver in the cause, without 
obtaining leave from the ct., proved against the 
estate of a bkpt. legatee, who was a debtor to the 
estate : — Held : the receiver must bo treated for 
this purpose as having authoi'ity. — Armstrong v. 
Armstrong (1871), L. 11. 12 Eq. 614 ; 25 L. T. 
199 ; 19 W. R. 971. 

Annotations : — Retd. Re Wataon, Turner v. Watson, [189C1 1 

Ch. 925 ; Re SeweU, White v. Sewell. [1909] 1 Ch. 806. 

Mentd. Joseph v. Goode, Joseph v. Goode, Fishor v. Goode 

(1875), 23 W. R. 225. 

755. Right to present bankruptcy 

petition.] — [A receiver] could not apply the money 
to his own use, but would be bound to bring it 
within the power of the ct. in order that the ct. 
might exercise its functions with respect to it. 
That being so, it ai:)pears to me that this is not 
a good petitioning creditor’s debt. It certainly 
is not at law a good petitioning creditor’s debt, 
nor, so far as I understand the matter is it a good 
debt in equity (Cockhurn, O.d.). — He Muirheat), 
Hx p. Muirhead (1876), 2 Ch. D. 22 ; 15 Ij. 
Bey. 65 ; 34 L. T. 303 ; 24 W. R. 351, C. A. 
Annotations : — Distd. Re Lewis, Kx p. Harris (1876), 2 Ch. D* 

423. FoUd. Re Sackor, Ex p. Backer (1888), 22 Q. B. D. 

3 79. Mentd. Re Kayner, Ex p. Raynor (1877), 37 L. T. 

38 : Re Fryer, Ex p. Fryer (1886), 17 Q. B. D. 718 ; Jie 

OfGorman, Ex p. B^ale, [1899] 2 Q. B. (>2 ; Re Debtors, 

[1927] 1 Ch. 19. 

756. .] — Re Sacker, Ex p, 

Sacker, No. 759, post. 

757. -.] — On the dissolution of 
a fimi of stockbrokei’s by the death of one of the 
partners the partnership assets, including a debt 
due to the late firm in respect of certain Stock 
Exchange transactions, were assigned by the 
surviving partners to L. for the purpose of winding 
up the partnership, & notice of the assignment 
was served on debtor. L. then recovered judgment 
for the amount of the debt. Subsequently an 
action was commenced in the Ch. Div. for the 
winding up of the partnership, & in that action 
a receiver was appointed of the partnership 
assets. The receiver took an assignment of 
the judgment debt from L., obtained leave to 
issue execution. He then served a bkpey. notice 
on debtor, & on the failure of debtor to comidy 
with the notice a bkpey. petition was presented 
against him by the receiver, the surviving partners, 


& the personal representatives of the deceased 
partner : — Held : inasmuch as the receiver had 
obtained an assignment of the judgment debt 
he was a creditor entitled to present a bkpey. 
petition. — Re Macoun, [1904] 2 K. B. 700 ; 73 
L. J. K. B. 892 ; 91 L. T. 276 ; 53 W. R. 197 ; 
48 Sol. Jo. 672 ; 11 Mans. 264, C. A. 

758. In name of bankrupt executor or 

administrator.] — An action was commenced in the 
ct. of one of the Vice-Chancellors for the ad- 
ministration of the estate of testator, against the 
administrator with the will annexed. The ad- 
ministrator, being interested in the capacity in 
the estate of another testator, commenced an 
action for the administration of his estate in the 
ct. of a different Vice-Chancellor, & then became 
bkpt. Pltf. in the first suit moved in that suit 
that a receiver of the estate might be appointed, 
& that pltf. might be permitted to prosecute the 
second action in the name of the administrator : — 
Held : pltf. was entitled to the order asked for, 
& it was properly made in that ct. to which 
the first action was attached. 

In such a case it is not the modern practice 
to permit the receiver to carry on an action in 
the name of a bkpt. executor or administrator. — 
Rc Hopkins, Dowd v. Hawtin (1881), 19 Ch. D. 
61 ; 30 W. R. 601, 0. A. 

759. Action for chattels unlawfully de- 

tained.] — In an action in the Ch. Div. a receiver 
was api^ointed to collect & receive goods comprised 
in a charge given to pltfs. by one of defts., including 
therein any balance of the proceeds of the goods 
so charged in the hands of the other deft. An 

. order ’ was subsequently made for the payment 
by the last-mentioned deft, to the receiver of a 
specific sum, being money received by him in 
respect of the proceeds of the goods, & comprised 
in the charge: — Held: (1) the receiver was not 
a creditor entitled to present a bkpey. petition 
against such deft, within Bkpey. Act, 1883 (c. 52), 
s. 6. 

If he is possessed of chattels as receiver, & 
those chattels are unlawfully detained from him, 
he may well be able to maintain an action to re- 
cover them as being the person in possession of 
them, quite independently of the fact that he is 
a receiver. . . . But in such cases he does not 
sue in his character of receiver (Fry, L..T.). 

(2) The petitioner is a receiver. ... He could 
not sue for this sum of money in his own name 
cither at law or in equity. Even if he could by 
the authority of the ct. sue for it in his own name, 
is the money due to him personally either at law 
or in equity ? At law it is certainly not. The 
debt was duo to another person for whom he is 
not a trustee (Lord Esher, M.R.). — Re Sacker, 


affidavits showing the expediency of 
instituting such proceedings. — T homas 
V. Torrance, 1 Ch. Cffi. 9. — CAN. 

p. .1 — O’Brien v. Ciiristie 

(1897), 30 N. S. R. 145.— CAN. 

q. E}eHmrnt.}—Kimil>AHa 

Kundu V. MACGREGOR (1891), I. L. R. 
18 Calc. 477.— IND. 

r. .] — Cooke v, Cun- 

ningham, Binlth on Receivers, 170. 
— IR. 

t. .] — Jameson r. 

Farrer (1838), G Ir. L. Rec. N. B. 161. 

— IR. 


ft. .] — In a suit Instituted 

by a receiver who did not first obtain 
leave of ct. but who subsequently 
obtained leave to continue the pro- 
ceedings : — Held : the failure to obtain 
leave prior to the institution of suit 
w as cured by subsequent leave. — 
Rustomjee Dhanjibhai Sethna V 
J. — VOL. XXXIX. 


Frederic Gaebele (1918), I. L. R. 
46 Calc. 352.— IND. 

b. Injunction.] — N angle 

V, Fingall (Lord) (1824), 1 Hog. 142. 

— IR. 

o. ,] — Mason v. 

Mason (1841), FI. & K. 429.— IR. 

d. Attcbchnvent.] — ^Mahony 

V. Aylward (1827), 2 Mol. 401. — IR. 

e. Appointment of another re- 

ceiver — Necessity for second receiver 
to he made When a receiver 

appointed under Code of Civil Pro- 
cedure, 8. 503, institutes civil proceed- 
ings & is then replaced by another 
receiver, it is necessary that the new 
receiver should be made a party to 
those proceedings. — ^Akula 1*aradksi 
V. Dhelli Jagannadha Row (1905), 
I. L. R. 28 Mad. 157.— IND. 

f. Application for reference as 

to renewed fines.] — The receiver is the 


proper person to apply to the ct. 
for a reference as to renewal fines 
& the execution of a renewal by the 
parties, but It will be made on the 
application of the tenant on his offering 
to pay up the fines. — Morgell v. 
Royce (1831), 2 Hog. 235.— IR. 

Right of receiver to authorise 

bailiff to make distress.] — Birch v. 
Oldis (1837), Sau. & Sc. 146.— IR. 

h. Motion to invest balance.] 

— A receiver should not move that his 
balance may be invested, as such is 
not properly his motion. — Re Cooper, 
Cooper v. cooper (1839), 2 I. Eq. R. 
155.— IR. 

k. Motion to let lands — In de- 

fendant’s actual occupation .] — Wrixon 
V. ViZE (1843), 6 I. Eq. R. 276.— IR. 

l. Motion to set aside letting.] 

— motion to set aside a letting made 
in a cause or matter should not be made 

P 
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Sect. 4. — Legal proceedings. Seete. 5 <fc 6.] 

Exp. Sackeb (1888), 22 Q. B. D. 179 ; 58 L. J. 
Q. B. 4; 60L. T. 844; 37 W. R. 204 ; 6 T. L. B. 
112, C. A. 

Annotations : — As to (1) Oonsd. Re Ma.coiin, [1904] 2 K. B. 
700. Refd. Bt 0*Gonnan, Ex p. Bale, [1899] 2 Q. B. 62 ; 
Hodrigruez v. Speyer, [1919] A. C. 69. 

760. Appeal against receiving order.] — 

After the death of one of two partners in a firm 
the surviving partner ordered certain goods in 
the name to be sent to the place of business 
of the firm. An action was subsequently brought 
against the firm in respect of the goods, the writ 
being served on the survi\’ing partner. Judgment 
was obtained in this action against the firm, 
& a bkpcy. notice issued & served on the surviving 
partner on failure to comply with the require- 
ments of which a receiving order was made against 
the firm. An appeal was brought against the 
receiving order by the receiver appointed in a 
partnership action which had been commenced 
m the C. Div., & by the widow of deceased partner 
as his extrix. : — Held : the receiver had no locus 
siandi to appeal against the receiving order. — 
Re Jameson & Sandys, Ex p Cresswelb & 
Jameson (1891), 8 Morr. 278, C. A. 

Annotation : — Mentd. lie Wenham, Exp. Battama (1900), 69 
L. J. Q. B. 803. 

761. Debtor’s summons.] — A receiver in 

Chancery can issue a debtor’s summons in respect 
of a sum due to him in that character. — Re 
Lewis, Ex p. Harris (1876), 2 Ch D. 423 ; 45 
L. J. Bey. 71 ; 34 L. T. 261 ; 24 W. R. 851. 
Annotation: — ^Expld. Re Sacker, Ex p. Sacker (1888), 22 

Q. B. D. 179. Our attention haa been called to three 
caaea. The firat was Ex p. Harris, upon the headnote 
of which the regiatrar appeara to have acted. But I 
think the judgment does not bear out the headnote. The 
receiver in that case was not merely a receiver, he was the 
holder of a bill of exchange &, therefore, a creditor 
(Lopes, L.J.). 

Debenture-holder’s action.]— Companies, 

Vol. X., pp. 735, 797, 1189, Nos. 4597-4599, 
5034, 5035, 8437, 8438. 

Receiver claimant in interpleader pro- 
ceedings.] — See Interpleader, Vol. XXIX., 
p. 474, Nos. 233, 234. 

762. Defence by receiver — Inquiry as to benefit 
to parties.] — Upon a motion, that a receiver may 
be at liberty to defend an ejectment, the parties 
interested being adult & consenting, a reference 
was made, whether it was for their benefit. — Anon. 
(1801), 6 Ves. 287 ; 31 E. R. 1055, L. C. 

Annotations: — Consd. Aston v. Heron (1834), 2 My. & K. 

390. Reid. Angel v. Smith (1804), 9 Ves. 335. 

763. By foreign creditor in foreign court.] 

— C. was a merchant in London, who had accepted 
bills of exchange drawn on him by American 
houses, payable & dishonoured in London. C. 
took proceedings in liquidation with the consent 
of his English creditors, & with notice thereof 
to his American creditors, but without the consent 


of these latter, who commenced independent 
actions against him in the cts. of New York, to 
recover the amounts due on the bills. The bkpt. 
had property in America available for the payment 
of the bills : — Held : the Ct. of Bkpcy. would not 
grant an injunction to restrain the actions in the 
foreign country, but permission would be given 
to apply to the registrar for an order that the 
receiver appointed in the liquidation might defend 
the actions. — Be Chapman (1872), L. R. 15 Eq. 
75 ; 42 L. J. Bey. 38 ; 27 L. T. 628 ; 21 W. R. 
104. 

764. Joinder of receiver as party.] — A receiver 
has no interest in a suit, & there is no right to join 
a receiver with another person as co-pltf. in a suit. 
— Salter v. Gordon (Lord) (undated), cited in 
25 L. T. at p. 364, L. C. 

Annotation : — Refd. Betts v. Thompson (1871), 25 L. T. 

363. 

766. .] — Lewis v. Zouche (Lord), No. 679, 

ante. 

706. Paid receiver appointed by testator — 

Administration of estate.] — A person appointed by 
the will of testator receiver of his real estate, with 
a salary, is a proper party to a suit for the ad- 
ministration of that estate. — Consett v. Bell 
(1842), 1 Y. & C. Ch. Cas. 569 ; 11 L. J. Ch. 401 ; 
6 Jur. 869 ; 62 E. R. 1020. 

Annotations : — ^Refd. Finden v. StephenB (1846), 1 Coop. 

temp. Cott. 318 ; Stainton v. Carron Co. (1854), 18 Beav. 

146. Mentd. Alexander v. Brame (1855), 25 L. T. O. S. 

298. 

767. Receiver appointed In suit to establish 

priorities — Subsequent proceedings by Incumbrancer 
not party.] — In a suit in which the priorities of 
different incumbrancers on an estate were deter- 
mined, a receiver had been appointed. A. B., 
who claimed to be first incumbrancer, not having 
been made a party to that suit, filed a bill of his 
own to establish his right : — Held : the receiver 
was not a necessary party, & but for the decision 
in Lewis v. Zouche (Lord), No. 679, ante, he would 
have been considered an improper party. — 
Smith v. Effingham (Earl) (1844), 7 Beav. 357 ; 
3 L. T. O. S. 119 ; 8 Jur. 479 ; 49 E. R. 1103. 

768. Motion against partners of defaulting 

solicitor — To bring In moneys misapplied — Money 
paid by receiver.] — A receiver, who had been 
appointed for pltf. in a cause, paid large sums of 
money to the solrs. of pltf., who were also the 
solrs. of the receiver. Some of these moneys 
were misappropriated by one of the firm, who 
absconded : — Held : the receiver was a necessary 
party to a motion that the other partners in 
the firm should bring the moneys so misapplied 
into ct. — Crater v. Maclean, Re Lawrence, 
Crowd Y & Bowlby (1855), 3 Eq. Rep. 375 ; 
25 L. T. O. S. 77 ; 1 Jur. N. S. 175 ; 8 W. R. 
261. 

769. Costs of proceedings.] — Ireland v. Eade, 
No. 741, ante. 


by the receiver & the ct. will refuse 
such motion by the receiver with costs. 
— Richards v. Goold (1844), 7 

I. Eq. R. 209.— IR. 

m. To make verifying ajBfi- 

davU.] — The receiver In the cause is 
the proper person to present the 
petition & €o make the verifjing 
affidavit for a receiver under 4 & 6 
Win. 4, c. 65, upon a tenant's recognis- 
ance. — D aly v. Lynch (1846), 9 

I. Eq. R. 2.— m. 

n. Action to recover rent.] — 

Lloyd v. Bryne (1888), 22 L. R. Ir. 
269, 274.— m. 

o. Compromise of claims.] — 

A receiver appointed to wind up a 
loan society constituted imder Loan 


Societies Act, compromised claims on 
promissory notes due to the society 
by taking a note & an I.O.U. from 
debtors to the society. The claims 
compromised were on foot of renewal 
notes, though validated by Loan Fund 
Act, 1900, B. 1, were irrecoverable at 
the time of giving the oomproralse 
note & the I.O.U. : — Held : the com- 

E romlses were valid under Charitable 
loan Societies Act, 1900, s. 4, & the 
receiver could recover on the note & 
I.O.U. In the county ct. — O’Reilly v. 
Connor, O’Reilly v. Allen, [1904] 
2 I. R. 601.— m. 

p. Motion to court — In matters 

of dtffiouUy .] — ^Where a receiver la 
appointed by the ct. in an action, & 


a difficulty arises in the execution of 
Ills duties, he ought, as a general rule, 
to submit the matter to the party 
having carriage, who is tlie proper 
person to bring It before the ct. The 
receiver should not himself bring the 
matter before the ct. except in special 
circumstances. — Windsohuegl v. Irish 
Polishes, Ltd., [1914] 1 1. R. 33. — IR. 


q. Defence of proceedings — Receiver 
should act on his own responsibility.}--. 
The ct. will not direct the receiver 
what course he ought to pursue, as to 
taking defence to ejectments brought 
against the lands over which he Is 
appointed, but will leave him to act 
on his own responsibility. — ^Anon. ‘ 
(1830), Hayes, 16.— IR. 
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Part IV.— Rights, Powers and Duties. 


Sect. 5.— LEASING OR PURCHASING LAND. 

770. Power to let or lease — Without leave of 
court.] — Anon, (undated), cited 2 Haddock’s 
Chancery Practice, 3rd ed. 303. 

771. .] — Durnfoed V. T-iANK (180G), 

2 Haddock’s Chancery Practice, 3rd ed., 302. 

772. Receiver of foreclosed estate.] — 

A receiver was appointed over testator’s real 
property, & afterwards, by foreclosure, another 
estate became comprised in the property, & an 
order was made, that the receiver should include 
tlie rents in his future accounts : — Held : the 
receiver, with the approbation of the master, had 
power, without a special order of ct., to set & let 
the foreclosed estate under Ord. 64, 1828. — 
Duffield V. Elwes (1849), 11 Bcav. 590; .50 
E. R. 945. 

773. Receiver of property abroad — Inquiry 

as to term allowed.] v, Ltndhey, No. 195, 

ante, 

774. Sub-lease with excepted covenants.] — 

B. being in possession of a manufactory held under 
a college lease for twenty-one years, with general 
covenants, died ; & a suit being instituted, a 

receiver was appointed, who provisionally agreed 
with I. to let the preiriises to him for twenty-one 
years subject to certain covenants with special 
exceptions as to repairs & damage by Are. After 
this agreement the old lease was renewed & in the 
renewed lease certain new buildings erected by I., 

excepted in his covenant to repair, were inserted 
as part of the parcels. I., wishing to give up 
possession, proceeded to remove his new buildings, 
was enjoined from so doing, & eventually a 
reference was directed to chambers, the chief 
clerk certified that a lease could be granted to I. 
On an appeal from sucli certificate : — Held : the 
receiver was not in a condition to grant such lease, 
tSc the certificate is not correct. — Whitehead v, 
Bennett (1857), 5 W. R. 419. 

776. For term of three years — Reference to 

registrar.] — An application being made by a 
receiver of real estate appointed by order of the 
ct. for general directions as to letting & manage- 
ment of the estate of deceased, particularly for 
leave to grant a lease for the term of three years, 
the ct. ordered the matter to be referred to the 
registrar for liis report. — Neale v, Batly, In the 


Goods of Neale (1875), 39 J. P. 568 ; 23 W. R. 
418. 

^I—See, also. Landlord & Tenant, Vol. 

XXX. , p. 436, Nos. 965-969. 

Notice to quit.] — See Landlord & Tenant, Vol. 

XXXI. , pp. 451, 452, 543, Nos. 5982-5984, 6883, 
6884. 

776. Purchase by receiver — Without leave of 
court — Purchasing receiver a trustee.] — A receiver 
appointed by the ct. cannot purchase the property 
of which he is receiver without the sanction of the 
ct., even where the sale is made, not under a decree 
in the action, but by a mtgee. selling with leave 
outside the action. 

Deft, must therefore be treated as having pur- 
chased the house on behalf of the beneficiaries. 
She is entitled to a charge for the purchase-money 
& 4 per cent, interest, but, subject to that charge, 
she must hold the house on trust “ for pltfs. & 
herself in equal fourths ” (Swinfen Eady, J.). — 
Nugent v, Nugent, [1907] 2 Oh. 292 ; 76 L. .T. Ch. 
614 ; 97 L. T. 279 ; 23 T. L. R. 660 ; affd., [1908] 
1 Ch. 546, C. A. 


Sect. 6.— EXPENDITURE ON REPAIRS, ETC. 

777. Whether leave of court necessary.] — 

Receiver must pay in his money yearly, &; must 
pay nothing out without an order, He shall pay 
interest for money kept in his hands even a quarter 
of a year after it ought to have been paid in. 
Inquiry directed as to that, though he Had passed 
his accounts, & all parties declared themselves 
satisfied. — Fletcher v, Dodd (1789), 1 Ves. 85; 
30 E. R. 242. 

77 g, Expenditure Incurred without leave — 

After caution against expenditure.] — Garland v . 
Garland (undated), cited in 6 Ves. at p. 800. 

779. Inquiry whether for benefit of 

estate.] — A receiver is not to lay out money in 
repairs at his own discretion ; but under circum- 
stances an inquiry was directed ; & the report 
stating, that the expenditure was for the lasting 
benefit of the estate, & by the direction of the 
trustees, the order for the allowance was made. — 
Blunt v, Clitherow (1802), 6 Ves. 799 ; 31 E. R. 
1315. 

780. .] — Formerly a receiver 

was not entitled to any allowance for sums of 


PART IV. SECT. 5. 

770 i. Power to let or lease — Without 
leaxie of court .] — JiKOCK v. McPhail 
(1861), 1 V^. & VV. (Eq.) 12.— AUS. 

770 a. .] — Coleman v. 

Glanville (1871). 18 Gr. 42. — CAN. 

770 iii. .] — Wilkins 

Lynch (1823), 2 Mol. 499.— IR. 

770 iv. .] — ^A receiver need 

not api)ly to the ct. for leave to let, 
for six months subject to redemption, 
lands wJilch have been recovered in 
an ejectment for non-payment of rent. 
— Vincent v. Gubbins (1830), Hayes, 
29.— IR. 

770 V. .] — Wlien the pre- 

mises are of small value, the receiver 
will bo permitted to let, & to distrain 
from time to time as may be necessary. 
— Dean v. Donovan (1833), Hayes & 
Jo. 218.— IR. 

770 vi. .] — Sealy v. Munns 

(1839), 1 I. Eq. R. 332.— IR, 

r. Purchase of hotel furniture — 
Direction of master to bring purchase- 
•numev into court.] — White v. Tommy 
(1836), cited in FI. & K. 196, 224.— IR. 

t. Power to acc^t reneuml of lease.] 
— Upon an affidavit by the re- 
ceiver, stating an application to the 
head landlord, &; discloBlng the other 


necessary facts : the ct. will, without 
auy reference, make an order for the 
re(!eiver to obtain a renewal of the 
lease. — M uuiall v. O’Brien (1837), 
8au. & Sc. 150. — IR. 

a. Surrender of lease.] — ITpon the 
affidavit of the receiver settiiif? out 
the facts fully, & notice to all the 
partic!s in the cause, & no objection 
raised, an order will be made for the 
receiver to accept a surrender from an 
Insolvent tenant, without putting the 
parties to the expemse of a reference. — 
Davidson v. Armstrong (1837), Sau. 
& Sc. 135.— IR. 

b. Impeachment of lease,] — A motion 
on the i)art of the receiver, for a 
reference as to whether it would be 
for the benefit of the parties, that 
proceedings should bo taken to im- 

each certain leases, was refused, it 
eing no part of the receiver’s duty 
to bring forward such a motion. — 
CI.ARKK V. Fisher (1839), Sau. & Sc. 
684.— IR. 

0 . Purchase by receiver of joi7iture.] 
— Boddington t), Langford (1845), 15 
I. Ch. R. 658, n.— IR. 

d. Right of receiver — To purchase 
lanm of reversioner — Reversioner owning 
lands in another ripAf.}— K ing v. 
O’Brien (1866), 16 L. T. 23.— IR. 


PART IV. SECT. 6. 

777 i. Whether leave of amrt necessary,] 
— Macartney v. Walsh (1830), Hayes, 
29, n.— IR. 

777 ii. .] — In a time of general 

I, scarcity & distress, the receiver of a 
minor’s estate will be authorised to 
lay out a sum of money In relieving & 
employing the poor tenantry. — Re 
Jackhon, Jackson v. Jackson (1831), 
2 Hog. 238.— IR. 

777 iii. .] — A reference as to 

whether any sum should be laid out in 
repairs of certain premises held under 
the ct. was refused because primd facie. 
a tenant is bound to repair the demised 
premises & the motion was a voluntary 
application on the part of the receiver 
In the cause. — Dorset v. Orosbie 
(1837), Sau. & Sc. 683.— IR. 

777 iv. CRAIG V. A.-G., [1926] 

N. I. 218.— IR. 

e. Sale of trees blown down 

by storm .] — CRorrs v. Poe (1839), Jo. 
& Car. 193.— IR. 

f. Receiver appointed over tithe rent- 
charge — Funds received first applic- 
able in repairs to church.] — Where a 
receiver is appointed over tithe rent* 
charge, the nmds realised by him are 
applicable in the first instance to the 

F 2 



Receivers. 


Sect. 6. — Expenditure on rP 2 ')airs, etc. Sects. 7, 8 
9 ; Suh-se^t. 1.] 

money laid out by liim on the estate without a 
previous order. But, accordincf to the present 
practice, a reference is directed to the master to 
inquire whether tlie transaction is for the benefit 
of the parties int crested. — Tempest v. Oiid ( 1 8] fi), 
2 Mer. 55 ; 85 E. K. 8()1, L. C. 

781. Inquiry whether repairs reason- 

able.] — Keceivers & committees not to apply the 
trust fund in repairs to any considerable extent 
without a previous application. Upon a receiver’s 
application to be allowed for repairs done, an 
inquiry was dirc'cted. whether the repairs were 
reasonable. — A.-Ci. Vigor (1805), 11 Ves. 568 ; 
.82 E. R. 1207, L. C. 

782. Authority to propose repairs — Order 

directing management.] — Tlie direction in an order 
appointing a receiver that he shall manage as well 
as set & let the estate, authorises him to propose 
to the master, from time to time, to make oi*dinary 
repairs to the buildings on the estate. — Thorniiiel 
V. Thornhill (1845), 14 Sim. 600 ; 60 E. R. 491. 

783. Receiver of rents & profits of real estate — 
Duty to effect proper repairs.] — Re Graham. 
Graham v. Noakks, No. 738, ante. 


Skct. 7.— discharge OF OUTGOINGS. 

784. General rule.] — A receiver is a term . . . 
meaning a jDerson who r(H*eives rents or otlier 
income paying ascertained outgoings, but wJio docss 
not . . . manager tlie proT)erty in the sense of 
buying or selling or anytliing of that kind. . . . 
The receiver merely took the incon. s paid 
necessary outgoings, cS: the manager carried on the 
trade or business in the way I hav(i iuention(‘d 
(.Tessel, M.R .). — Re Manchestkii & Milford 
Ry. ('O., Ex p. (’ambrian Ry. Co, (1880), \4 
Gh. D. 045 ; 49 L. J. Ch. 865 ; 42 L. T. 714, C. A. 
AnnotutioDS Consd. Taylor v. Neato (1888), r>7 L. J. Ch. 

104-1. Refd. lie Maiiclicstor &: IMilford Ry. (180G), 7.5 

L. T. 410; Jic Knott End RalhNay Act, 1898, 11901] 2 

Ch. 8. 

785. Receiver of mortgaged estate — Interest — 
Rents not appropriated — Receiver to keep down 
interest.]— On a bill by infant tenant in tail, 
a receiver was appointed, witli an ordei* to keep 
down the inter(\st; of incumbrances out of the rents, 
lie kei)t down accordingly tlie interest- of all hut 
one mtge., tlie interest- of whi(di, belonging t-o 
infants, was never appliiMl for, excejd- a small 
])ortion for maintenance, the residue of the rents 
being paid into ct. to the credit of the caus(‘. 
Tenant in tail, coming of age, suffers a recovery, 
A i*esettles the estate, & afterwards dies. The 
master, by his report, having certified that deceased 
was not bound, while tenant in tail, to keep down 
the interest of the incumbrances, <te consequently 
that the rents i>aid into et., during lliat time, 
belonged to his personal representatives ; the 
party claiming to b(‘ entitled to tl)e e.st-ate under 
the settlement petitioned for leave to except to 
the report, on the following grounds : (a) that in 


the case of an infant tenant in tail, the interest of 
incumbrances ought to be kopti down out of the 
rents ; (5) that tlu^ direction to the receiver to keep 
down the interest, amounted to an appropriation 
of so much of the rents to that purpose ; A (c) t-hat> 
deceased by not claiming the fund when of age, 
showed an intention that it- should be so appro- 
priated : — Held: (1) the general question could 
only arise in favour of a remainderman or re- 
versioner, & all sucli rights were in this case barred 
by tlie recoviTy ; (2) the order was not nu^ant t-o 
vary the rights of tlie real & jiersonal representa- 
tives, but to prevent the incumbrancers from being 
prejudiced by the cd. taking the estate into its 
custody, A also to protect the estate from hostile 
proceedings on tlicj part of creditors ; & did not 
amount to an appropriation ; (8) there was 

nothing in the circumstances to alter the character 
of the jiroperty, which, consisting of rents paid int-o 
ct., & neither applied in payment of interest, nor 
appropriated for sucli payment, was iiersonal 
estate, & to be dealt w4tli as such. — Bertie v. 
Abingdon (Earl) (1817), 8 Mer. 500 ; 30 E. R-. 
215. 

AimoUdioiis : — -l.s' io (2) Consd. Jtr Hoare. Hoart; r. Owen, 

[1892] a ('h. 94. (Jmcrallu, Refd. Clarendon v. Barham 

(1842), 1 Y. & C. Ch. C^as. G8S ; Penney v. Todd (1878), 

20 \V. R. .502. Mentd. lRire:es r. Mawhey (182a). Turn. tY 

R. 1G7. 

786. — — Mortgagee’s right to 

account after expiration of term.] — A mtgee. of a 
term created ha* raising portions, & expired, is not 
entitled to an account of rents &- profits in the 
hands of a receiver, accrued before the expiration 
of the term.— Greslky v. Addkrley, Guesley v. 
Heathcote (1818), 1 Swan. 573; 80 E. R-. 510, 
L. C. 

AnnotaiioiiH ;~-Consd. LV Houre, Hoarcr. Owen, 11892] a Ch. 

94. Refd. C’lai'endon v. Barham (1 812), 1 Y. & C. CJh. CaH. 

088 ; Helo r. Bc.xloy, Whitlleld v, Bowycr, Whitfield v, 

Knifrht (18.‘)o). 20 Bea-v. 127. 

787. .] — The mt-gee. of a 

life estate, over whicli a receiver had been ap- 
pointed, having taken no steps to recover his 
debt & interi'st during tlie lifetime of the tenant for 
life, w^as held not to be entitled after his decease 
to a fund in ct., which had been paid in by the 
receiver from time to time, after keejiing down the 
interest on a pi'ior mtge. affecting tlie fee ; but 
the same was held to form part of tlie ])ersona.l 
estate of the t(‘riant for lifi*, thc5 mtgor.- FidciiT v. 
(Umac (1850), 25 L. J. (4i. 054; 4 W. R. OOi, 
T.. O. 

A it notation : — Refd. Itr lloaro, IJoarc r. Owon (1892), 07 

J.. T. 45, 

788. Payment not ordered out of 

infant’s estate — Unless master reports due.] — 

(T. will not order the receiver of an infant’s estate 
to ke(*p down tlie intc'ivst of a mtge. d(‘bt, unl(‘ss 
tlie master reports it is due. — Anon. (1821), 0 
Madd. 9 ; 50 E. R. 991. 

789. Duty to pay head rents.] — .Tacohs v. Van 
Boolen, Ex p. Roberts (1889), 84 Sol. .Io. 97, 
D. G. 

Annotation: — Distd. Hand v. Blow, 11901] 2 Ch. 721. 

790. Insurance premiums.] — Re Graham, Gra- 
ham V. Noakes, No. 738, ante. 


repairs of ihe. rlmrch. — (- ui.lkn r. 
Killaloe (Dean CiiAinEU) (1852), 
2 I. Ch. Jt. Rl.'i.— IR. 

PART IV. SECT. 7. 

789 i. I>atu to pay head rents .] — 
WAmil V. W^\LSII (1889), 1 J. Eq. R. 
209.— IR. 

g. AppUcaiion, for have to settle 
rlaims, taw costs, ete.] — lie Ami'.UK'AN 
Brake Shoe Founduv Co. J'kke 


Marquette IlAiT.ROAn (’o. (1912), H 
E. 1j. R. 455 ; 14 Exch. C. R. 10.5.— • 

CAN. 

h. Payment of tithe rentcharge.] — 
A receiver appoiiit-cd imdcr 1 & 2 
Viet. c. 109, 8. ;h), 1,0 pay the tithe 
rentc]iarK-<‘, 1 h bound to apply tiic hutus 
received in l-ho first Instance in dis- 
chorce of the rontcharKO & cohIh, ik. 
lias nothing to do with the payment of 
the head rent, on which tlie land may 
In* liable.— S aunperkon r. Btoxey 


(1839). 2 1. Eq. R. 153. -IR, 

k. Jieceiver of mortyaged estate — Duty 
to keep down 'intere.^^t.l — Hutuiuns 
V. Hutchins (1854), 4 I. (Uu R. 221. — 

IR. 

l, Payment of principal ,] — In tb© 
ahscnce of special eircnniKtanceR the 
cl-, will not order payment hy a receiver 
of principal money due on foot of an 
incumbrance . — Jie Kearney'h Ehta'J'K 
(1890), 25 L. R. Ir. 89.— IR. 



Part 


Powers and Duties. 


Sect. 8.-~RAISING OF MONEY. 
Borrowing in priority to debentures.] — See 

(V)MPANIES, Vol. N.. p. 797, Nos. 5031, 5322. 

Defraying commission in mortgage of estate of 
lunatic.]— >SVc Tatnatics, \o 1. XXXllI., p. 221, 
No. 130(3. 


Sect. 9.— POSSESSION. 

SiJij-sECT. 1 .— In Geneual. 

791. Nature of possession^ — Receivership of 
infant’s estate.] —Siiaiip v. Carter (1735), 3 P. 
Wins. 375 ; 24 E. li. 1108, L. C. 

792. Receivership in action.] — Sharp 

V. Carter (1735), 3 P. Wms. 375 ; 24 E. K. 1108, 
L. C. 

793. Whether property in custodia legis.]— 

IVIoney in the hands of a receiver is not in custodia 
legis in the same way as if it were in the hands of 
a se(iuestrator. — lie IIoare, Hoare v, Owen, 
[1892J 3 Ch. 94 ; 61 L. J. (Jh. 541 ; 07 E. T. 45 ; 
11 W. P. 105 ; 30 Sol. Jo. .523. 

AnnotaUoyis : — Gonsd. Proston v. Timbrid^o Wells Opj'ra 

Houko, IlDOli] 2 C’h. :i2:i ; lie Metropolitan Amalgamated 

Estate, EairvNcather e. The Co., [1012] 2 C-li. 407. 

794. Possession preventing operation of Statute 
of Limitations .J — The i)ossession of a receiver in 
a suit is prhna facie the possession of the parti(‘s 
who obtained his appointment ; but the solrs. of 
the parties who had obtained tlie appointment of 
a r(‘(;eivcr having written a letter to the solr. of an 
outside incumbrancer stating that tJi<i balances 
of the rents would be paid to liirn : — Held : the 
possession of the receiver thereby became 11 k* 
possession of the outside incumbrancer also, for 
the purpose of preventing the 8tat. Limitations 
from running against him. — Penney v, Todd 
(1878), 23 W. P. 502. 

795. Notwithstanding appointment of liquida- 
tor.] — A CO. issued debentures constituting a first 
charge on the whole of their undertaking 
property, empowering the holders, in the (went 
of proceedings for th(^ winding up of the co., to 
a2)point a receiver invested with very ample 
])Owers of carrying on tlie co.’s business, A 
managing A disposing of their undertaking A 
])roperty. An order was made for the winding uji 
of the company, A an official liquidator was 
aj)pointed. The debenture holders, under their 
powers, ajipointed a receiver A ai)plicd to the ct. 
that, notwithstanding the appointment of the 
liquidator, the receiver might be at liberty forth- 
Avith to take i^ossession of all the co.’s undertaking 
A property ; — Held : the et. ouglit not to interf(*re 
with the right of the debenture holders to a 
receiver under their deed ; A leave was given to 
the receiver appointed by them to tak(i pos- 
session, notwithstanding the a,])pointment of an 
official liquidator, hut witliout prejudice to any 
question as to the powers of the* receiver, other 
than the power to take iiossession A to sell the 
property . — Be Henry Pound Son A IItttcjiins 
(1889), 42 Ch. I). 402 ; 58 L. J . Cli. 792 ; ()2 L. T. 
137; 1 Meg. 303; sab nom. Be Pound, Son A 
Hutchins, Ex p. Derenture Corrn., 38 W. K. 18 ; 

5 T. L. K.720, C. A. 

Aymotations : — Distd. Uc Stul)l)B, Barney v. Stubbs, [1893 ] 1 
Ch. 475. Consd. Strong v. Carlyle Press, [1893] 1 Ch. 2(>8. 
Reid. British Linen Co. v. South American & Mc^xican Co., 
[18941 1 Ch. 108 ; Davies v. Thomas, [19U0J 2 Ch. 402. 
796. Prom when possession dates — Order for 
appointment.] — Morrison v. Skerne Ironworks 
(V)., TjTD., No. 089, anic. 


797. -.] — Peruvian Guano Co., J/rD. 

V. Dreyfus Brothers A Co., No. 575, ante. 

798. .] — Dp:fuies v. Creed, Xu. 881, 

799. From completion of security.] — An 

order was made at the suit of an equitable mtgee. 
“ that C., uiion his giving security, be appointed 
receiver,” of certain chattels comi)rise(l in the 
security. After this ord(U‘, but before security 
had been given, an execution creditor of the mtgor. 
took the chattels in execution: — Held: the 
receiver was not constituted receiver till h(‘ had 
given security, A the taking the chattels in 
execution was not a contemiit of ct. — E dwards v. 
Edwards (187(5), 2 Ch. I). 291 ; 45 L. J. Ch. 391 ; 
34 L. T. 172 ; 24 W. B. 713, C. A. 

Anvotations : — Expld. Jte Watkins, Ex yj. Evans (1879), 13 

(3i. D. 252. Distd. Smart v. Flood (1883), 49 L. T. 4G7. 

Mentd. lie Walden, Ex p. Odell (1878), 39 L. T. 333 ; lie 

Kolxirts, Evans v. Roberts (1887), 39 (^h. D. 19(5 ; lie 

.Standard Mamifactni'ing Co., Exp, Lowe (1891), 39 W. R. 

3()9 ; Jic Monolithic Ruilding Co., Tacon v. The Co., 

[19151 1 Ch. 613 ; Shears i\ Jones, [1922] 2 Ch. 802. 

800. .] - A receiver was appointed, 

ill an action in the Q. B. Div., to reedve the profits 
A oth(‘r moneys receivables from the xiawnbroker’s 
busine.ss carried on by deft. Subse(iii(‘titly to the 
apjAointment of the rendveu*, but before he perfected 
his .securiiy, a writ of fi. fa. was issued to the 
sherih to recov(U‘ a sum of money ordered to be 
paid by deft, in an action in the (4i. Div., in 
pursuance whereof the sheriff took iiossession of 
certain goods A chattels in the jiossc.ssion of deft, 
including various articles j^awned with her A not 
yet redeemed. Tins receiver 2 )crfected his security, 
A clamied the redeemable lAhsdges in deft.’s house : 
— Held : deft., as i)awnbrokor, had a (lualified 
property in the articles jAawned with her A not yet 
1 ‘edeemed, which was not intercepted by the 
apjiointment of a receiver ; A therefore the sherilT 
was entitled to hold such articles on behalf of 
exeeuiion creditor, A to receive money i)aid to 
redeem the same. — Be Roltasc^n, Boltason r. 
Hollason, H arse’s Claim (1887), 34 (4i. D. 495 ; 
50 I.. J. Ch. 708 ; 50 L. T. 303 ; :{:) W. B. 007 ; 
3 T. L. B. 320. 

801. .] — Be Boundwood Colliery 

Co., Lee r. Boundwood Cou^ieuy (V)., No. (559, 
ante. 

802. .] — (1) In Juno, 1901, the pur- 
chaser under a contract for the siile of land i)aid 
a dejiosit, A was let into i^ossession. The pur- 
chaser did not complete, A litigation ensued 
between him A the vendor. In Aug. 1902, judg- 
ment creditor of the purchaser obtained by way 
of (‘(xuitable execution, an ord(‘r a 2 )pointing himself, 
uj)on giving s(‘curity, receiver of the purchaser’s 
interest^ in the land under the contract for sale, A 
at once gave notice of this ord(‘r to the vendor, but 
did not perfetst his security as receiver until May, 
1903. In the meantime in .Ian. 1903, the ^lur- 
chascr being unable to conqiletc, the litigation 
between him A the vendor was, without notice 
to judgment creditor, comjn’omised by the contract 
for sale being rescinded, A the vendor paying the 
purchaser £110, not in part repa>Tnent of the 
deposit, but to give up ^lossession of the property : 
— Held : as judgment creditor did not perfect 
his security as receiver until after the comi^roinis(‘, 
he had no claim against the vendor in respect of 
the £110. 

(2) It is rightly concedt^l that an order appoint- 
ing a receiver by way of equitable execution 
creates no charge on personal estate (Parwell, ,T.). 
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n AK ? — ^lisapprupriaiion of assets by partner- —Right of rcceivcf to follow assets.]- e. Brennan (1850), 
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SccU 9. — Possession: Suh-sccts, 1, 2, 3 cC; 1. 

10: Sub-sects. 1 <S: 2.] 

(3) The order [for a receiver] operates no doubt 
as an injunction (Fauwell. .!.)• — liiDOUT 
Foweeu, [19041 1 Ch. 058; 73 J.. J. Ch. 325; 
90 L. T. 147 ; affd., 11901] 2 Oh. 93, 0. A. 

803. Rents collected by plalntlfT^s 

solicitor pending security.] — A solr. who receives 
rents in a cause without the authority of the ct. 
will be ordered to pay tlK^rn over to the receiver, 
A cannot retain them on the ground of lien, or set 
them off against costs alleged to be due to him 
from i)ltf. 

It was the solr.’s duty t-o receive the rents only 
with a view to hand them to the officer of the ct. 
appointed for the purpose, as soon as the latter 
liad completed his recognisances (Loud Lynd- 
HURST, C.). — WiCKENS v". ToWNSIIEND (1830), 1 
Buss. & 1V1. 301 ; 39 K. li. 140, L. 0. 

AnnotationH : — Apld. Ee liirt,, Birt v. Burt (ISS.-i), 22 Ch. D. 

()01. Mentd. Mackenzie v. Mackintosh (1891), 04 L. T. 

:H8. 

804. .] — In creditor’s adminis- 

tration action, brought against the administrator 
of an inte??tate deft, being a solr., a member of 
the firm of soh‘S. who were acting for pltf., after 
judgmcuit for administration had been pronounced, 
an order was made on the application of pltf. by 
his solrs. for the appointment of a specified T)erson, 

“ upon his giving security,” to receive the rent.s of 
the intestate’s real estate, to collect <fe get in his 
outsf/anding personal estate. On the application 
for this order deft, made an affidavit stating his 
approval of the p(‘rson proposed. Before the 
receiver had p(‘rfected his security some money 
arising from the sale of furniture belon ring to tlie 
intestate was received by deft.’s firm, appT'opri- 
a.ted by him, A he clahned to retain out of it a 
debt due to him by the intestate: — Held: by 
reason of the relation in which deft, stood to pltf. 
as a mtMulxu* of the firiri of solrs. who were acting 
for liim, deft, stood in no better position than he 
would liave stood aft('v tiie receiver had j)erfect(‘d 
his S(*curity, A deft, could not under the circum- 
stances exei‘r-ise his right of retainer . — He Birt, 
Birt v. Hviir (1SS3), 22 Ch, J). (104 ; 52 L. .1. Ch 
397 ; 48 J.. T. (*.7 ; 31 W. B. 334. 

Mortgaged property.] — See Mortcjaoe, N'ol. 
XXXV., pp. 52(5-527, Nos. 2577-2581. 

805. Interference with possession — Contempt of 
court.] — Defries v. Creed, No, 881, 'posf. 


Suli-sECT. 2 . — Order for Possession. 

806. Necessity for.] — Fercutson v. Tadman 
(1819), cited in 2 Sim. at p. 401 ; 57 K. IL 838. 

807. .] — Course of ])roce(*ding to comi)el 

a deft, to deliver possession of estates to a receiver. 

First, there must be an order to deliver j)osses- 
sion (SiiADWELU, V.-C.). --CtRp:en v. (treen (1829), 
2 Sim. 430 ; 1 (dop. innp. Cott. 20(5 ; 57 E. R. 
849. 

808. .] — The notice required by Ord. 88, 

May, 1845, does not apply to proci^edings for 
appointing a receiviu*, but only to his taking 
lK>sse8sion of tlu; estates wJuni apjjointed. 

The Order is not, that no })roc(*eding shall be 
taken to appoint a receiviu*, but that no receiver 
appointed sliall take possession. It assumes that 
the receiver may be appointed under the dc^crei*. 
If not, why provide that he shall not take pos.ses- 
sion without notice. That is almost equivalent 
to an enactment that he may be appointed with- 
out notice (Lord Cotpenham, C-). — Dresser v. 
Morton (1847), 2 Ph. 285 ; 41 E. R. 952. 


809. .] — Where an order appointing a 

receiver does not contain a direction that posses- 
sion of the property shall be delivered up to the 
receiver, a party in possession is justified in 
refusing to dehver it up, & may retain it, paying 
an occupation rent. — Randfield v. Randfield 
(1859), 7 W. R. 051. 

Amwtation : — Apld. Yorkshire Banking Co. v. Mullaii 
(1887), 35 Ch. 1). 12r). 

810. When made — In order for appointment.] — 

Crow r. Wood, No. 484, ante. 

811. .) - Ind, CIoope a Co. v, Mke, 

[1895] W. N. 8. 

Annotation COXL&^L. Pratchett r. Drew, fI921] 1 Ch. 280. 

812. Service of.] — Ferguson v. Tadman (1819), 
cited in 2 Sim. at p. 401 ; 57 E. R. 838. 

813. Enforcement of — Writ of possession.]* 
In Oct. 1899, receivers were appointed in 
debenture-holder’s actions of the undertaking A 
of the property whatsoever A wheresoever both 
present A future of an English co., the order 
following the w^ording of the dcbentui*es. Among 
the assets of the co. was a debt due to them from 
a French firm. In Nov. 1899, P. A co., English 
creditors of the co., took proceedings in France^ 
for the purpose of atiacliing tJio debt due to 

CO. from the French fiim. Pllfs. in the debenture- 
holdcr s actions moved to restrain P. A co. from 
intercepting, attaching, or taking in execution, 
or attempting to obtain payment of moneys due 
to the co. from the French firm, or from otherwise 
interfering with the receivers: — Held: (1) the 
appointment of the receivers made no difference ; 
for though the ct. can appoint r’eceivers over 
property out of the jurisdiction, the receiver is 
not put in possession of foreign property by the 
more order of the ct. ; something else has to be 
done, A until what is necessary lias been done in 
accordance with foi-eign law, any })erson, not a 
party to the suit, who takes proceedings in a 
foreign country is not guilty of contemi)t either 
on the ground of interfering with th(i receivers’ 
I)ossession or oth('rwis(‘, A for this i)uri)ose no 
distinction can be drawn between a foreigner A a 
British sui)j(‘ct. 

(2) The et. will grant a rec<‘iver a writ of 
possession or a writ of assistance Id enable him 
to rt'covei* possession A it will order tenan(/S to 
attorn to the Deceiver ((’ozens-Hardy, J.). — Re 
Maudslay, Sons A Field, Maudslay v, Mauds- 
LAY, Sons A Field, [PJOOJ 1 Ch. (>02 ; 09 1j, .T. 
Ch. 347 ; 82 L. T. 378 ; 48 W. R. 508 ; 10 T. L. R. 
228 ; 8 Mans. 38. 

Annotatio7is : — As to (1) Consd. Er Derwent Bolling Mills Co., 
York City & County Banking Co. r. Derwent Bolling 
Mills Co. (1904), 21 T. L. B. 81. Refd. New York J.ifo 
liiHce. Public Trustee, 11924] 1 Cli. 15. Ceurralli/, 
Mentd. Bank of Afriea v. Cohen, [1909] 2 Ch. 12!) ; 'I’he 
Krojiprinz Olav, 11921 J Ih .02 ; Guatemala do Jlepublica 
V, Nunez, [1927] 1 K. B. 009. 

814. — — Time for delivery of possession 

must be specifled in order — R.S.C., Ord. 41. r. 5.] — 

Where an order was made directing delivery of 
certain premises into the possession of a receiver 
api)ointed by the, order, but no time within which 
delivery of yjossession was to be made was specified 
in the order, it was held that a wj*it of possession 
could not issiKi because above rule had not been 
complied with. — Savage v. Bentley (1904), 90 
L. T. G41 ; 48 Sol. Jo. .507. 

R. S. C., Ord. 47, A, 

Execution, Vol. XXL, pp. 585-590, Nos. I(i32- 
1700. 

815. Writ of assistance.]— Maudslay, 

SoN.s A Field, Maudslay v. Maudslay, Sons A 
Field, No. 8J3, ante. 

— See, generally, Execution, Vol. 

XXI., pp. 581, 585, Nos. 1(519-1(531. 
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816. Attachment.] — An auctioneer, acting will be directed to the master to fix an occupation 

on the instructions of the personal representatives rent. — Everett v, Belding (1852), 22 L. J. Ch. 
of testator, sold & received the purchase-money 75 ; 20 L. T. O. S. 136 ; 1 W. H. 44. 

of certain property forming part of the estate. 824. .] — Randfield v» Randfield, No. 

Afterwards, not having paid the money to the 809, ante, 

representatives, he also failed to obey an order 825. -.] — Pltf. in an ejectment action 

of the ct. to pay it to a receiver appointed in an which was set down for trial, but had been stayed 
action to administer the estate : — Held : he was until another action affecting the same property 


a person acting in a fiduciary capacity, within 
Debtors Act, 1869 (c. 62), s. 4 (3), & was liable to 
attachment for disobedience to the order. — 
(^ROWTHER V. Elgood (1887), 34 Ch. D. 691 ; 56 
r., .1. Ch. 416 ; 56 L. T. 415 ; 35 W. R. 369 ; 3 
T. L. R. 355, C. A. 

Annotations : —Retd, Preston v. Etheriiifftoii (1«87), 57 
L. J. Ch. 170 ; lie Cent, Gent-Davis v. llarris (1888), 40 
Ch. D. 190 ; lie Smith, Hands v. Andrews, [18931 2 Ch. 
1 ; Re Cotton, Exp. Cooke (1913), 108 L. T. 310. Sleiltd. 
Piddocke v, Burt, [1894] 1 Ch. 343. 

.]—Sce R. 8. C., Ord. 42, rr. 7, 21, &, 

(jenerally, Contempt of Court, Vol. XVI., i)p. 6 
ct seq. 


Sub-sect. 3. — Rights of Parties inter se. 

817. Not affected.] — Skip v, Harwood, No. 
882, post, • 

818. 0—A receiver may be granted on 

motion, notwiilistanding the reservation of all 
matters under the decree, for tliis is a mere 
provisional order. 

This would have been a mere provisional order 
& would not have affected the question between 
the parties (Lord Hardwicke, C.). — Cooke v, 
Gwyn cSc Wight (1748), 3 Atk. 689 ; 26 E. R. 
1196, L. C. 

819. Property held for party ultimately entitled.] 

— T^ortman V, Mill, No. 588, ante. 

820. Property held for parties obtaining appoint- 
ment.]— Penney v, Todd, No. 794, ante, 

821. Exercise of statutory powers —By trustees 
of settled estates.] — Where the legal estate in 
realty was vcf^sted in trustees during the life of 
R., during which period the trustees were to pay 
R. an annuity ^ accumulate the surplus rents, & 
a receiver of the rents profits of such real estate 
had been appointed by the ct. : — Held : the 
trustees were persons who could apply to the .ct. 
by petition under the Settled Estates Act, 1877 
(c. 18), s. 23, to exercise the powers conferred by 
that Act as being persons entitled to the possession 
or to the receipt of the rents & i^rofits of settled 
estates for an estate for life. Scmhle : the 
appointment of a receiver does not take away the 
power of a tenant for life to grant leases linder 
Settled J^]staf (‘s Act, 1877 (c, 18), s. 5($. — Vinpi v. 
Raleigti (1883), 24 Clc D. 238; 40 L. T. 410; 
31 W. R. 855. 

822. By tenant for life.] — Vinpj v, 

Raleigh, No. 821, ante. 


Sub-sect. 4. — Rights of Third Parties. 
See Part ill., Sect. 5, sub-sect. 2, a7ite. 


Sect. 10. -RIGHT TO RENT. 

Sub-sect. 1. — Occupation Rent. 

823. Liability of occupier to pay.]— Deft., who 
is the owner & occupier of an estate subject to a 
charge which tliis suit seeks to enforce, will bo 
compelled to attorn to a receiver, <fe a reference 


& brought by deft, in ejectment against pltf. & 
others, shoufd be ready for trial, moved for a 
receiver & for attornment to him. Deft, in eject- 
ment set up a defence that in equity pltf. was only 
a sub-mtgee. The evidence in support of the 
motion showed that the property was wasting, &; 
that, even if pltf. was only sub-mtgee., it was 
insufficient for the original mtge. upon it ; & this 
evidence was not met to the satisfaction of the 
ct. : — Held : under the circumstances it was just 
& convenient within .Tud. Act, 1873 (c. 66), s. 25 
(8), now to appoint a receiver; & an order w^ 
made accordingly, unless deft, elected within 
four days to pay an occupation rent into ct., the 
amount to bo settled in chambers. — Real & 
Personal Advance Co. v, M‘Carthy & Smith 
(1879), 40 L. T. 878 ; 27 W. R. 706. 

826. -.| — Ee Burctinall, Walker v. 

Lacey (1893), 38 Sol. Jo. 59. 

827. From date of order for receiver.] — 

The ct. will not, by an interlocutory order before 
the hearing, charge a party wlio is in pos.session 
of an estate, & who has been ordered to pay an 
occupation rent to the receiver, with the amount 
of such rent for any period aniecedimt to the date 
of the order for fixing the rent & appointing the 
receiver. — Lloyd v. Mason (1837), 2 My. & Cr. 
487; 40E. R.725, L. C. 

828. .] — Ec Burciinall, Walker v. 

Lacey (1893), 38 Sol. Jo. 59. 

B29. From demand — Mortgagor in rightful 

possession.] — In a foreclosure action against mtgor. 
‘n possession an order having b(MUi made for the 
appointment of a receiver A for the tenants to 
ittorn & jDay their rentes in arrear growing rents 
jO such receiver : — Held : the possession of the 
mtgor. being rightful lie was liable to ])ay an 
occupation rent from the date of demand by th(^ 
L’eceiver only not from the date of the order 
appointing tlie receiver. — Yorksiuhe Banking Co. 

L Mullan (1887), 35 Ch. D. 125 ; 56 L. J. Ch, 562 ; 
56 L. T. 399 ; 35 W. R. 593. 

830. Amount of rent — By whom settled — 
Master in chambers.] — Everett r. Belding, No. 
823. ante, 

831. .] — Real cSc Personal 

Advance Co. v, M‘Carthy Smith, No. 825, ante, 

832. .] — Ee Burchnall, 

Walker v, Lacy (1893), 38 Sol. Jo. 59. 

833. Attornment to receiver.] — Everett v, 
Belding, No. 823, ante, 

834 ,] — He Burciinall, Walker v, Lacey 

(1893), 38 Sol. Jo. 59. 

835. .] — Ee Maudslay, Sons Field, 

Maudslay V, Maudslay, Sons Sc Field, No. 813, 
ante, 

Of tenant of parties.] — See Sub-sect. 2, post. 


Sub-sect. 2. — ^As against Tenants of 
Parties. 

836. Attornment — Order to attorn to receiver.] 
— A.-G. V, Tancred (undated), 2 Dick. 798 ; 21 
E. R. 481. 


PART IV. SECT. 10, SUB-SECT. 2. 

836 1. Attornment — Order to attorn to receiver ,] — ^Mullarket v. Donouoe (1885), 16 L. R. Ir. 365. — IR. 
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Sect 10.- 
Sect 

837. 
ante, 

838. -- 


Receivers. 


-Right to rent: Suh’sectfi, 2 d: 3. 
1 : Sub-sects, I do 2. Sect. 2.] 


■ J — Crow v. Wood, No. 484, 

: J --iRe Maud^jlay, Sons & 

No:jl3,'ant7^'^ 

839, Motion to compel — Whether tenant 

necessary party.] — IMiere a receiver is appointed, 
& the person in possession refused to attorn, or 
to deliver up possession, it not appearing in what 
eight the possession is held, tlie proper course is 
to move that the person may attorn. It is not 
necessary, in the first instance, to make such person 
Ji party to tJio suit.— R kid v Middlkton (1823), 
Tm-n. & R. 455 ; 37 E. R. 1176, L. 0. 

840. Costs,] — On a motion that 

tenants may attorn & pay their arrears of I’cnt to 
a j-eceiver, it is not the coiuvse of the ct. to order 
Oie tenants to pay the costs of the motion. — 

losTcT li 2 r>e (i. & Sm. 

841. - — ,] — ^ motion is made tliat 

a tenant may atlorn lo the receiver or stand com- 
miUed, & uolice being only served on the tenant’s 
SOU', at his request, stands over, & lu; does not 
subse.iucntly appear, but personal service is 
enected 7/eW the receiver is not entitled to his 
costs. — niLLiAMS V. Williams (1803), ll w. Jt. 
boo. * 

.,..1 — ^1 attornment— Not attornment to 

No 148~*^* Disteess, Vol. XVlll., p. 278, 


Part V. I 842. Arrears of rent.] — The ct. will not make an 
order upon a thnant to pay rent in arrear, though 
a receiver of the estate has been appointed. — 

Samuel v. (1823), 1 L. J. O. S. Ch. 90. 

843. ,] — (1) A party, who is appointed by 

r the ct, as consignee of the produce of a plantation 
in the West Indies, is not entitled to claim the 
proceeds arising from the sale of produce from that 
planf-ation, which was sevei*ed from it, & shipped 
for this country before the time of his appoint- 
ment as consignee. 

(2) A receiver, when appointed by the ct., 
is entitled to receive rents then in arrear, — 
CODRINGTON V. JoHNSTONE (1838), 1 Beav. 520; 

8 L. .T. Ch. 282 ; 48 E. R. 1042. 

844. -.] — A tenant who had not attoriKnl 

to the receiver oi'dered to pay liim the arrears of 
rent in fourteen days & the costs of the applica- 
tion.— Hobson V. Shkuwood (1854), 19 Beav. 575 ; 

52 E. R. 474. 

845. Rights of garnishor.] — Bennington 

r. Cave (1917), 144 L. T. .To. 112, 1). C. 

Right of receiver to distrain.]— aSYc Bart IV., 
Sect. 3, post, 

846. Pending execution of deeds of sale.] — Quin 
r, Hollanj), No. 473, ante. 


SuB-sE(T. 3 . — Rights op Third I^artiks. 
Ncc Bart HI., Sect. 5, sub-secT/. 3, ante* 


Part V. — Liabilities. 


Sect. 1 .^LOSSES AND IMPROPER PAYMENTS. 

Sub-sect. 1.— In Genehal. 

847. Default of receiver- -Improper payments.] 

—(1) A receiver appointed by this ct. shall not 
maKe good a Joss which was not owing to any 
default of his, for whore the rents he has in ]»is 
^ necessary precaution to 
lemit it by bills to London rather than in specie. 
Where a receiver* pays money to a tradesman, & 
takes bills Jor the sum, if he was in ei-edit at ilw 
time, tliough he fails soon after, it shall not alTcct 
the receiver. 

p) If the money had been lost by his wilful 
default , & plaemg it in what he knew at tlie time 


to be an im)n'oper iiaiid, tlie ot. will oblige a receiver 
to answer the loss out of liis own pocket. — Knight 
r. Blimouth (Lord) (1717), 3 Atk. 480 ; i Dick. 
320 ; 26 E. R. 1076, L. 0. 

Aiimkdions :—As lo (1) Consd. lie J 'arsons, Ex v. licUhiw, 
(1764), Ami). 218. Apld, Rowth r. Howell 
(1797), Ves. r)()5. Distd. AVreu r. Kirtou (180.6^, J1 
\e8 :D7. Consd. The Prima Vera (18U8), Edw. 29. 
Dbtd. yalway v. Sulway (1831), 2 Huss. M. 215. Refd. 
Haw r. Cutten (18.32), 9 Hintj. 90. H.s in (2) Refd. Haw v. 
( iitteii (1832), 9 Bing'. 90. 

g4g. j — ^ receivi'i* held liable for 

inoney whi(4i he had paid to pltf.'s solr., directing 
liim to pay it into ct., wliicli was nev(*i‘ done.— 
DELFO.SSE V. thiAWSiiAY (1834), 4 L. .J . Ch. 32, 
L. CL 


8421 Arrears o/ rra/.]— A referem 
ah to (he proiaiety of abating the reni 
of the tt'iiaiit s, A’ forgiving their arrear 
etc., w'lis ivfusLMl on the motion of tt 
ieeei\cr aJonc, l)ut afterwards graiite 
upon the coiicujTcuce of tla* parties - 
San. Sc'k, 

,, ii. .] — JMooke r. Donkoa 

(MAHguj.s) (1817), J1 1. Ko. H 30J 
e/M. 11 1. Etj. H,. 412 .-IrV ^ 

842 iii. j— A receiver is cut itle 

to all arrears of rent, niipaid, wlien tli 
order of reference for the apiiointmen 
of a receiver is made.— H oj.uek i 
Hedcjes (1853), 1 I. (Jii. R. 970. — IR. 

r77,d— H tJSSKLT. V. UUSKEL] 
(1859), 2 I. Ch. R. 574.~IR. 

842 V. .] — He Annaly, Chaw 

T- Anxaly (1891). 27 L. R. Ji 
529. — IR. 


n. Rent which fell due 

to a receiver, before the purchaser 
w^aa put into poasesalon, can only bo 


recovered by attachment.- PoN«o.\n 
r. i'o.NsoNBY (1825), 1 Hog, 321.— IR 

/iL-^rLTT'l.T' ICknn 

(18.>2), 2 i. Ch. R. 579.— IR. 

p. Nyccssiiu for persumil d-ctnan 
for rc}it.]—li a tenant has oiiee pai 
rmit to a receiver, a personal dcnian< 
of rent subsetiueiitly accrued due i 
uimeceHsary, & a demand by let ter o 
by a tidrd iieraon i^j auflleient. — Jinow 
V. O (JoXNou (1828), 2 Hog. 77.— IR. 

q. U hdher rUjtds of hisser inf erf cm 
With — On apj/ointmeni of receiver.]— 
Moili V. Blackkk (1890), 2G L. R. Ir 
9o). — IR. 

PART V. SECT. 1, SUB-SECT. 1. 

r. Ueneral rule .] — There are aovera 

ly whieh a receiver may hi 
eiiaigf'd : one is where he has actual h 
received money : another where he 
might have received it. if he had u.sed 
due diligence. — Bicytaoii v. (Io.v- 
CAX^ON (1847), 10 1. Eq. R. 351.— IR. 


847 i. Default of rcceivrr^ - Improper 
pnuments .] — A receiver is tmly justitied 
in paying the person named iii the order 
for payment,, or on a fiower of attorney 
duly exe(!uted by him. Expreaa 
autJiority for i^aymeiit in any other 
mode must b(^ shown by the receiver, 
on peril of beiug disallown^d credit 
therefore in voiicliing Ids accounts. — 
lie Buownk’h Estate, Ex p. Stkklinu 
( 188({), 19 L. R. Ir. 132.— IR. 

t. Lialdlity to attachment.] — An 
attachment lic's against a reecdver as 
an officer of the ct. for default in com- 
pliance with an order to pay into et. 
money found to be in his hands as 
receiver.— E awtvF, 8 v. Gkiffin (1898), 
18 B. R. 48.— CAN. ^ 

a. Liability of receiver for loss of 
interest— Jiy non-deimsit in hank of 
moneys collected .] — The receiver of a 
towm mimicipaJity will be responsible* 
to the corpn. for Joss of interost 
occasioned by his neglect to deposit 
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849. Payment to soUcltor of creditors.] 

— The appointment of a receiver by way of equit- 
able execution set out the names of creditors, the 
sums due to each, & the order in which they were 
to be paid. Instead of paying creditors personally, 
the receiver handed the sums wliicli from time to 
i une came into Ids hands to the solr., who had con- 
ducted the action for pltf., who had obtained 
the receiving order on behalf of pltf. <fe ihv. rest of 
creditors. These sums did not reach tlu^ hands of 
creditors : Held : the recedver could not take 
credit for the sums so paid to the solr. llis duty 
was to j)ay creditors himself. Having failed to do 
so, he must recoup them by bringing the wholti 
amount recreived into (;t.— I nd, Coopi<: A CV). v. 
Kidd (1891), 08 L. J. Q. H. 720 ; 10 T. L. K. 008 ; 
88 Sol. Jo. ()5l ; 10 It. 528 ; suh noin, Ind, (k)OI*E 
A (k)., Ltd. v. Kidd, Aitoheson A (J). v. Same. 
71 L. T. 208, D. C. 

850. Loss through avoidance of duties — 

Duties delegated to solicitor in cause.J — A. was 

appointed receiver, but tJie solr, in the cause alone 
acted A paid over the rents to the tenant for life. 
An imaimbrancer compelled the receive?* H) jiay 
tJic samci amount into ct., A aft(*r paymcuit of his 
claim, there* remained a surplus, which was paid 
to tJie tenant for life i~Ileld : A. could rmt, on 
petition, obtain J*e‘})a>anerit by tliei tenant foi* life 
or out of the estates. — ( tiijij)en v. Badcock ( 1842 ), 

0 Bew. 157 ; 12 L. .T. (1?. (52 ; 19 E. B. 785. 

851. Loss through failure to invest as 

ordered.] — A receiver during the infancy of ])ltf., 
who had no guardian, was directed to place out- 
tho sui'plus of tlie j'ents, when the sa-me shoulel 
amount to a coniiDetent sum, on govt, or other 
securities, having n(‘ver placed it out at intere*st, 
acjcording to Hio decr(‘e, the ct. directed Hiat he 
should pay interest at 4 i)er cent, from the tirmi 
of tlie decree*, till the infant (;amc of age. — H icks 
V. Hicks (1744), 8 Atk. 274 ; 2(5 E. B. 9(50, 1.. V. 

852. Rents lost through neglect — Receiver- 

ship improperly assumed.]— A sob*, in a erause, who 
impropei'ly assumes the character of receiver, is 
resiDonsibh*- for rents lost by liis neglect.— W ood i\ 
Wood (1828), 4 Buss. 558 ; 88 E. B. 91(5, L. 0. 

Receivers on behalf of debenture-holders .] — Hve 
(V)MPANIES, Vol. X., ])p. 792-798. 797-798, 802- 
808, Nos. 4974-4975, 4980, 4982, 1988, .5087- 
5012, 5085-5091. 


the money payable on Michaelmas being paid on 
July before, on Michaelmas Day the banker 
stopped payment, A became a bkpt . : — Held : the 
loss should fall wholly on the receixer, B. having 
no right to the money before that day. — vSiiaits- 
buky’s (La)»y) Gasp: (1720), Free. (;h. 558 ; 2 
Eq. ('as. Abr. (591, pi. 2 ; 24 E. B. 250, L. G. 

854. .] — Receiver not liable by the failure 

of testator’s banker at Bristol, with whom the 
receiver, when going to London to i)ass Ins 
accounts, deposited the money, intending to draw 
for it. — B owtii v. Howp:ll (1797), 8 Yes. 5(55 ; 
80 E. R. 1157, L. C. 

855. .] — Ordinarily, a rc'ceivet* depositing 

moneys with a bar?ker is not liable to make good 
any loss which may be occasioned by the banker’s 
insolvency ; if he bo in default for not 

j)assing his accounts, A paying the balance within 
th<i propiT time ; or if, not being in default, he 
derive a profit by th<i acceptance of interest on the 
balances whicli are from tirm* to time in the hands 
of tlic; bank'i*. — Dheveii r. Maudeslev (1814), 13 
L. .1. Gh. 488; 8 J.. T. U. 8. 157 ; 8 Jur. 517, 
J.. (k 

856. Money paid to own account.] -Receiver 
charged with a Joss by tlu^ failure* of the banker ; 
having made the remittances to his own credit A 
use ; A not to a seiiai’at-e account for the trust. — 
Wren t. Kiuton (1805), 11 Yes. 877 ; 82 E. R. 
1188, L. G. 

Annotation : — Consd. Massey r. liaimor (1820), 1 Jac. A W. 

241. Apld. White v, Baufcli (IS.'i;')), 15 Cl. A Flu. 41. 

Reid. Maedonnell v, Hardinj^ (18:51), 7 8im. 178. 

857. Money paid to surety’s account — Control 
relinquished.] —A receiver paid into a banking 
house th(^ sums he re(;(*ived, to the joint iiccount of 
his sureties, under an aiTangem(*nt with them, that 
all drafts U])on the sums so paid in should be writte*n 
by -one of tlie sureties, A signed by liimself. TJie 
bankers having subsequently failed : — Held : the 
receiver was liable for the Joss. — Salway r. 
Salway (1 881 ), 2 Russ. A M. 2 1 5 ; 9 L. J . O. S. Gh. 
152 ; 89 E. R. 870, L. G. ; (tffd, suh nom. White 

Baitgh (1885), 8 (4. A Ein. 11, H. L. 

Annotation : — Mentd. Mactagj^art r. Watson (18;J5), :> Cl. A 

Fill. 525. 

858. Interest drawn on deposits.] -Dkevku r. 
Maudesley, No. 855, ante. 

859. Default in passing accounts —Payment of 
balance within proper time.] — Dkeveii v . Maudes- 
JiEY, No. 855, ro//c. 


SiTB-sEcT. 2 . — Loss TiiUDUcii Eaij.uke of Bank. 

853. Whether liable .] — A. is aiijiointod r(*c.(.*i\TT 
of an estate, out of wliicli he is to yiay B. an 
annuity quarterly. A. acciuaints B. who hi.s 
banker was, A that the money should lx* deposited 
in his hands for his use. B. names another, being 
a person he used to deal with, A orders him to ])ay 
it into his liands, which A. did several times ; Jmt 


Se(JT. 2. -rent, rates, AND TAXES. 

860. Liability for rent -To purchaser— Sale by 
order of court.] — An orih*?* was made in an ad- 
ministration action dii*ecting the freehold proiierty 
of testjitor to be put up for sale by auction. The 
conditions of sale provided that each purchaser 
should i)ay t4ie balance of his purchase-money, 


in Hio T)aTik luoiu'ys (5()llc’clc‘(I hy liitii 
!()]• the town.— EMKasox 4’o\v\^ v. 
WmeuTT (1907), 5 W. L. K. .*5(55.— CAN. 

h.Foi^Uion of receiver — ^j.s* ennijntre 
'ivifh ejL'eeutor or irnsicc.l — A nxH'ivor 
occiipios a position towards an (;stato 
in ins liands different from that of an 
exor., or trustee ; the latter, not 
aetini? throip^li or under direetions of 
th(^ ct., do not A (jarinot, in ordinary 
edrenmstaiUH's, create obligations biiui- 
in?? on the (‘state in favour of creditors. 
—Mouaut 15 itu V. SiTY\MA I5ini (1<)():5), 
1 . L. R. 30 Calc. 037 ; 7 C. W. N. 700.— 
IND. 

0. On whom loss falls .] — Wii(*n a 
loss arises from tlie default of a receive?*, 
appointed by the ct., the estate must 


h(‘ar it.- iri^'ic’iiiNsox v. Mvssauekniu 
(Loitn) (1811), 2 Ball A J 5. 40, 55.— IR. 

d. — —.] — The purehaser umhu* a 
decree; must bear any loss that acenu'd 
after the sale was confirmed A l)(*fore 
he ent(‘rt;d into possession, if it would 
liave fallen on him had he been in 
])ossesslon ; but the fimds In the cause 
must mak(; good to lilm any loss 
occasioned by the miscoiiduet or mis- 
rnamwernent of t,he parties or the 
r(;(;eiver. — D’Espaud v . Head (1827), 
1 Hog. 48(5.— IR. 


e. Default of receiver — License far 
hotel rf' restaurant lutt obtained.] — Re 
Hoy’s Estate (1802), 31 L. R. Ir. 06.— 

IR. 


PART V. SECT. 1. SUB-SECT. 2. 
8531. Whether ZmWe.]— B hovv\in(J v. 
Ryan (1902), 8 Ntld. L. R. 553.— NFLD. 

PART V. SECT. 2. 

f. Liabilitu for rent.] — IIavut/i'on v. 
Lkuiton (1810), 2 Mol. 400.— IR. 

g. .1 — A re'ceiver must make 

pood to the est.ate; any rents which 
have been lost by his neglect. —Re 
SKKUUETrs (1829), 2 Hog. 102. — IR. 

h. .] — ^A rt'ceiver only accounts 

for the rent which f(‘ll due before the 
gah; day immediately preceding tlu; 
time of his accounting. — Betauu v. 
CONCANNON (1830), 2 Hog. 205. — IR. 

k. .] — The primary duty of a 
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Eeceivebs. 


Sect* 2. — Boitf rates, and taxes* Sects* 3, 1 5. 

Part VI, Sects* 1 2.] 

after deducting the amount paid as deposit, into 
ct. to the credit of the action, on or before July 21, 
1885, or, in default should be charged interest at 
the rate of 5 per cent, per annum until payment 
of the purchase-money ; & that upon such pay- 
ment the purchaser should be entitled to posses- 
sion, or to the rents profits, as from July 21, 
1885. The purchaser of one of the lots having 
i*efused to comply with this condition, a summons 
wsls taken out , upon which an order was made 
that, on or before Apr. 7, 18St), or subsequently 
within seven days after service of the order, the 
I)urchaser should lodge in ct. the balance of the 
purchase-money, after deducting the deposit, 
with interest thereon from July 21, 1885. The 
purchaser then asked that after the direction for 
the pa>unent of the money less the deposit, there 
should be inserted in the order the words “ less 
the rents A profits of the premises from July 21, 
1885.” He contended that there ought to be no 
differenc'e made* b(‘tween a completion of a jmr- 
chase, where the property was being sold under the 
direction of th(^ ct., when it was being sold 
outside the ct. in the usual way, the course then 
adopted invariably being to allow the rents & 
jirofit s t o be set oil against the interest, the balance 
being either paid or received by the purchaser : — 
Held : a r(*ceiver being in possession of the rent/S, 
a dhection must be inserted in the order that the 
receiver should )iay the i*ents to the purchaser. — 
Re Smith, Hay v.‘Bonaini (188(3), 55 L. T. 329, 
C. A. 

861. 'House occupied by receiver.] — T). 

by will devised certain real estate to 8. for life, 
with remainders over, & bequeathed his household 
furniture & farming stock to her absolutely. 

Before his death t(^stator had ent(‘rt*d into 
contiacts, binding on him at his death, for the 
erection of cottages on the land given t-o 8. for life, 
6c on certain other land which lie had bought- in 
his lifetime, & which had by his directions been 
conveyed as a gift to the use of 8. for life, with 
r(*mainder to her daughter. His exors. stopped 
the completion of (he contracts making terms with 
the builders. An action having been brought 
for the administration of D.’s estate, a receiver & 
manager of his estate & farm was appointed, & he 
resided for some time in the house devised to 8. 
for life, 6c us(*d the furniture given to her also 
used the farming stock in carrying on testator’s 
farm : — Held ; 8. was entitled to an inquiry what 
compensation ought to be ]>aid her for the us(^ & 
occupation of the house, 6c the injury done by user 
to the furniture & stock. — Re Day, Si'RAKK v. 
Day, [1898] 2 (h. 510 ; 79 L. T. 43(3 ; 47 W. R. 
238 ; sub 7wm. Re Day, Day v* Sprakk, 67 D. J. 
Ch. 619. 


.] — See, also, Companies, VoL X., pp. 797, 

798, Nos. 5037-5039 ; Landlord & Tenant, Vol. 
XXXI., pp. 241, 270, Nos. 3802, 4147. 

862. LlabUity for rates — Water rate.] — Metro- 
politan Water Board v* Brooks, No. 603, arite* 

.] — See* also, Companies, Vol. X., p. 798, 

800, 803, Nos. 5040, 5041, 5063, 5064, 5094. 

Liability for taxes.]— >8^6 Companies, \^o1. X., 
p. 798, No. 5042. 


8ect. 3.— costs in LEGAL PROCEEDINGS. 

863. Proceedings caused by default of receiver.] 

— Bkutie V, Abingdon (Lord), No. 1030, post 

864-. .] — General Share & Trust Co. v. 

Wetley Brick & Pottery Co., No. 658, ante. 

865. Libel published in conduct of busi- 

ness.] — Re Stubbs, Stubbs v. Marsh, No. 871, 
post. 

866. Appointment irregularly procured.]— 

Re TjLOYd, Allen v. Lloyd, No. 159, ante. 

867. Withholding information.] — On 

Apr. 6, 1887, an order was made directing the 
receiver appointed in an action for dissolul-ion of 
partnershij), which had been transferred to the 
Bki)cy. Ct., to pay over the balance of moneys in 
his hands to the solr. in the action in respect of his 
costs. At this time the ct. was not informed that 
a claim had been i^reviously made to the receive*!* 
by the landlord of bkpt.’s premises for rent due 
whicli had not been paid. The order of Apr. 6 
had not been comiDlied with, 6c the receive*!* now 
applied te) the ct. for directions : — Held : the order 
of Apr. 6 must be modified to the extent that the 
amount due to the laneilord shemld be paid to him, 
& the remainder to the solr., 6c the receiver, being 
the person responsible for the difliculty which had 
arisen, must be personally liabh^ for costs.— 
Re Suffield 6c Watts, Rx p. Brown (1888), 
36 W. R. 303 ; revsd, on otln'i* grounds, 20 Q. B. D. 
693, C. A. 

Aiuioiationa : — Refd. lie HiimphrcyH, F.x' p. Lloyd -Georgo 

(181)8), 07 L. J. g. B. 41*2. Mentd. lie Crown Bank 

(181)0), 41 Ch. D. 034; Colo v. Eley (1894), 38 Wol. Jo. 

.'■>33; Preston Banking Co. v. Allsup, IlSUr)] 1 Ch. 141 ; 

7iV> Wood, Fx p. Fanshawo, 11897J 1 Q. B. 311 ; Re 

Deakin, Fx jn DanieU, [19t)0J 2 Q. B. 489. 

868. Right to appeal.] — An appeal will 

lie against an order on an official receiver or 
liquidator to pay costs personally for* sucli an 
order is equivalent to a declaration that sucli 
official has been guilty of misconduct. — Re Raynes 
Park Golf Club, Ltd., Ex p. Official Receiver, 
[1899] 1 Q. B. 961 ; (38 L. J. Q. B. 529 ; 80 L. T. 
388; 47W. R. 496; 43 Sol. .To. 383 ; 6 Mans. 316. 
Annotations: — CoQSd. Uc Twcddle, [10101 2 K. B. 07 ; Rc 

Williams, Fx p. Official Receiver (1913), 82 L. J. K. B. 

459. 

Deposit of security for costs — Returned to receiver 
on termination of proceedings — Receiver for de- 


cxxcutor to costs.] — BEi’AUTf V. Con- 
canon, HUmiES 1 ’. CONCANON (1836), 
L. & O. temp. I’limk. 355. — IR. 

t. .] — A defaulting re(;clver can- 
not have the costs of Ids proceedings, 
until the smn found to he due from 
lum, with interest, siiall have been 
paid in. — ]\1‘ Biude'.s Exki'Utoi4k v. 
Claukk (1839), 1 1. Eq. 11. *203 —IR. 

a. .]—Rc ]>ooL.VN (1843), 2 

Con. & Law. 23*2. — IR. 

b. .1 - - CONVF.RS V. Ckohutf 

(1844), 6 I. JOq. R. 657.— IR. 

c. .1 — If receiver sutrer costs 

to accrue, wJilch ought to have been 
prevented, he will he made to pay 
them. — C ook r. Suauman (1844), 8 
I. Eq. 11. 515.— IR. 

d. Costs of judgment obtained 


receiver over a leasehold is out of the 
sub -rents to discharge the head rent, 
& tliis he is bound to do without an 
order of the ct. for the purpose. - - 
BalI'^e V. Bl.uce (1850), 1 I. Ch. R. 
365.--IR. 

l. .] — SaT'Nderhon V. Stone V 

(1839), 2 1. Eq. R. 153.— IR. 

m. .] — ELLiorr r. Elliott 

(1849), 1 Ir. Jur. 165.— IR. 

n. .] — A receiver ai)])ointed over 

a renewable leasehold, subject to a 
lieavy head rent, & to the paynuTit 
of tithe rent charge, uill be required 
to pay the rent charge in priority to 
the head rent. — IVI addf.n v. Wilson 
(1854), G Ir. Jur. 129.— IR. 

PART V. SECT. 3. 

863 i. Rroccedings caused by default 


of receiver.] — The receiver ought not 
to Interfere in any litigation hidween 
tiie parties, be if he does so he will not 
be allowed tlie costs of a motion for 
sucli a purpose. — fkLUYN v. Smith 
(1823), 1 Hog. 81.— IR. 

o. Right of plaintiff to costs — Out 
of nwm'ys in hands of receiver — When 
restraining order applied for .] — Crokeh 
V. Copley (1824), 2 Mol. 469,— IR, 

p. .]--Re Montgomery (1828), 

1 Mol. 419.--IR. 

3 . .] — A loceiver will be 

ered to pay the costs of an attaeii 
ment wliieh he issued oiToneously, 
tliough acting bond fide, & only in 
mistake. — R owan v. Dawhon (1831), 
4 Ir. L. Rec. 1st ser. 126. — IR. 

r. Ordfx for costs made against 
receiver — Death of jjlaintiff — Right of 
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benture holders.]— >S'ee Companies, Vol. IX., p. (583, 
No. 45(52. » 

869. Recovery of costs.] — Ireland v» Eade, 
No. 741,an^c. 


Sect. 4.— CONTRACTS. 

Receiver for debenture-holders.] —See Com- 
panies, Vol. X., pp. 792, 793, 800, 802, 803, Nos. 
4974-4980, 50(57-5070, 5085-5093. 

Receiver acting as executor.] — See Executor, 
Vol. XXIV., p. 740, No. 7082. 


Sect. 5.—TORTS. 

870. Trespass — In execution of duties.] — Plea, 
that the close was the close &: freehold of P. that 


deft, as her servant & by her command committed 
the trespasses, etc. Kcplication, traversing the 
command of P. P. was a minor & a ward in 
Ch. : — Held : the plea was supported by proof 
that deft, was the general agent of P. k> receiver of 
her rents, appointed by the Ct. of ("3i., ho did 
the acts complained of in the execution of his 
authority as such general agent. — Ewer v. .Jones 
(1846), 9 Q. 13. 623 ; 16 L. J. Q. B. 42 ; 10 Jur. 
965; 115 E. It. 1412; sub norn. Ure v. .Tones, 
8 L. T. O. S. 135. 

871. Libel — Publication in gazette managed by 
receivers.] — Tlie receivers in an administration 
suit, in conducting a gazette belonging to testator, 
})ublished a libel, & the chief clerk, acting under the 
direction of the judge, certified the amount of 
damages payable for the injury. — Be Stubbs, 
Stubbs v. Marsh (1866), 15 L. T. 312. 


Part VI. — Interference with Receiver. 


Sect. 1.— IN GENERAL, 

872. Whether allowed.] — Houlditcii v» Wal- 
lace, No. 631, ante, 

873. .] — An ini orf('r(‘nco with tlio rec<‘ivors 

in possession by a person claiming to be entitled 
to the property, will not be permitted after such 
l)erson has been warned of the position in which 
the pi'operty is placed, nor will ilie intention of 
taking ulterior proceedings to assert his tith^ to tlie 
property prevent him fi*om paying the costs of 
an iipifiication to commit him for contempt. — 
hharr v, Bridgwater & Taunton Canal Co, 
(1855), 3 W. II, 356. 

874. Without leave of court.] — A receiver 

had been aiDpointed of the lunatic’s t*state, but 
that would not have pr(‘Vont(Ml the mtgee. from 
asserting liis h^gal right, if any, on a iiroper 
aj)plication made to (ho ct, for (hat imrpose. 

VTien i)i‘operty is in or under the control of 
this ct., .an apj)li(;ation must be made (o the (;t. by 
a party claiming riglit to it. The ct, will not alh>w 
an entry, or an ejectment, or any odier act of 
int(*rfej*ence, with its receiver ; & there is no in- 
justice in th.at, bticause the party might at any 
time (;ome to ask leave of the ct. to pursue or 
(‘stablish his remcnly against the property, & the 
ct. s(‘ldom refuses leave to do so by an ejectment, 
or other action (Lord Truro, (J.). — Be Franks 
(1851), 16 L. T. O. S. 529, L. C. 

875. .] — Defries v. Creed, No. 881, 

post, 

876. Interference by one receiver with 

another.] — Ward v. Swift, No. 902, post, 

877. Order appointing receiver im- 

provldently made.] — Russell r. East Anglian Ry. 
Co., No. 691, a7ile, 

878. .] — Ames v, Birkenhead 

Docks Trustees, No. 638, ante, 

879. Right of mortgagor to distrain.] — A 
intgeo. appointed .a receiver of thti Income of the 
mtged, property under (Jonveyancing <fc Law 
Proi)erty Act, 1881 (c. 41), <fc gave notice of the 
appointinent to tlie mtgor. The mtgor. never- 
theless distraiiKMl for rent becoming due after the 


appoint meni t)f the jveeiver. I’he mtgor. claimed 
to distrain for (he ])rotcetion of the ])roi)ert>% 
alleging th.at (li(5 receiver had been ni'gligent in 
collecting th(‘ rent : — Held : ,an injunction must 
be grantral to restrain the mtgor. from int(‘r- 
f<‘ring with th<^ receiver, or receiving (he rent. 

Semhlc : even if tht^ mtgor. had proved negli- 
g(‘nce on the part of th(^ receiver, distraining for 
the 1 ‘ent was not the prop(‘r mode of protecting 
Ids interests. -Bayly v. Went (1881), 51 J^. T. 
7()L 

880. Liability for loss occasioned.] — A firm of 
merchants having filed .a pelition for licpiiclation, 
A: a receiver having been ax-)point(‘d, the solr. of 
d(ibtors induced the receiver not to interfere with 
the contimianc(^ of the business by debtors, & 
undertook to indemnify huii : — Jfekl : such inter- 
feren(^e with its ofiiccr was a contcTupt of the (T, 
of Bkpey., A: such ct. could declai'e the iiarty 
who had interfered, for such interf(‘renc(% As not 
because he was the solr., liable fpr the loss sus- 
tained by the estate through the continuance of 
the business. A: direct an account for the* purpose 
of ascertaining such loss, but that the account 
ought to bo taken against the receiver jointly 
witJi the solr. — Be Plant, Ex p. Hayward (1881), 
45 L. T. 326, C, A, 

Right of landlord to distrain.]— .sVc Distress, 
Vol. XVIll., pp. 277, 278, Nos. 111-147. 

Effect of bankruptcy.] — See Bankruptcy, 

Vol. V., i)p. 956, 957, Nos. 7838, 7816. 

Injunction against Interference with receiver of 
partnership.] — Sec Partnership, Vol. XXXVI., 
p. 490, No. 1550. 

Rights of third parties — Leave of court to exer- 
cise.] — See Part III., Sect. 5, sub-sect. 1, ante. 


Sect. 2.— CONTEMPT OF COURT. 

881. General rule.] — In a suit for dissolution 
of a partnershij:) a decree was taken by consent 
for such dissolution, with the usual reference to 
appoint some fit person rt^ceiver to get in the 


aualiifit iminediaic lessor .] — Dn Mox'i'- 
mouenoy V. Prait (ISIU), 12 1. Eq. It. 
•in.— IR. 

PART VI. SECT. 1. 

874 i. Whether allowed — Without have 
of court.] — Dunne v. Chandra Kisore 


(1902), I. L. U. 30 Calc. 593; 7 

C. W. N. 390 — IND. 

e. Dhat amounts to — Whether aitaeh- 
vient.] — tSemblc : a prococdiii^ by 
way of attactunent is an lnt4)rferenco 
with tho possession of the reoeiver.- 
l J OGENDRA K ATH GOSSAIN V. DEBENDRA 


N VTii Gosmain (1899), l.L. It. 20 Calc. 
127.— IND. 

PART VI. SECT. 2. 

881 i. General rule .] — The conditional 
order for the appointment of a receiver 
in chancery rendoi^s every party to the 
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Receivers. 


Sect. 2. — Cojdempt of court. Sect. 3: Suh-sccts. I 

& 2 .] 

assets, manage the business, ifc sell it as a going 
concern. Creditor brought an action before 
decree, & obtained judgment after ; before the 
receiver was actually appointed by order, sued 
out execution, <fc the sheriff seized under the jl. fa. 
On motion to (commit the sheriff for inttirfering 
with the receiver : — Jleld : the seizure was not a 
contemi)t of ct. 

Where the ct . has taken possession of i^roperty 
by its receiver, it defends that possession, & acts 
\vith a high hand, with an assertion of autho- 
rity somewhat strong severe, & proceeds upon 
this footing : If any one, be he who lie may, 
disturbs the possession of the receiver, it holds 
that iierson as guilty of contempt of ct., & liable 
to^ be imprisoned, upon the principle that the 
ohlcer of th(i ct., being in possession, h(‘ has 
disturbed that possession without the leave of 
th(* ct . (KlNDEllSLEY, V.-C.). 

Till the receiver ^v^as actually appointed he was 
not in possession as receiver, tV it appears to mi*, 
therefore, that creditoi* had a, full right to proceed 
to execution (Kindeiisley, V.-(^).’ — Defries r . 
(^RKEI) (18(ir)), 0 New ]lep. 17 ; 3>1 L, .1. Ch. 307 ; 
12 L. T. 202 ; 11 ,lur. N. S. 300 ; 13 W. R. 032. 
Annolatio7i Refd. Kdwards v. Edwards (1876), 45 L. J. Cb. 

882. Interference amounting to contempt — 
Interference before order drawn up- By person 
cognisant of order.] — (1) A commission of bkpey. 
caimot supersede a decree of this (!t. for a receiver, 
which is a discretionary power exercised by this 
ct. with as great utility as any sort of antliority 
that belongs to th(*m, is provisional . nly, 
does not affect the right of parties. 

(2) Where a person . . . attends a cause to 
which he is deft, the wliole time of the hearing, 
A: had notice of the decree by being present when 
it was pronouncri'd in ct., if he does any act tliat 
is a contravention to the decree, he is guilty of a 
contempt, A punishable for it notwithstanding 
the decretal order is not drawn up (fiOUi) Hard- 
wicke, (^.). — Skip v. Harwood (1717), 3 Atk. 
5(M ; 2 Swan. 580 ; 2f) E. K. 1125, L. C. 

Av7\otntions : — As tn {\) Refd. Aitcliisoii r. Lee. Tic Royal 

British Bank (1856), 5 Brew. 687. As to (2) Consd. 

Pengree v. Jonas (1787), 2 Bro. C. (\ 141. Oenerally. 

Refd. Johnson v. Evans (1844), 7 Man. & CL 240 ; Aspinall 

i\ L. 6c N. W. By. (1853), 11 Hare, 325. 

883. Interference with receiver of property 

abroad.] — A ct. of equity in England will appoint 
a recei^ (‘ 1 * over estates in Ireland ; although the 
ct. has no power of sending its ollicers to Ireland, 
to enfoi'ce its orders decrees, yet if they be 
resisted by a party to the cause, such party will 
be guilty of contempt. — Langford v. Langford 
(1835), 5 L. .1. Ch. (50. 

884. Refusal to deliver property to receiver 

- — Property held under conveyance — Persons con- 
veying not parties to motion.]— Motion by a 
receiver undiu’ the ct. to commit a party for 


contemjit, on the ground of an cncroaclunent on 
the lands, & a refusal to deliver up the part 
encroached on, refused, the party absolutely 
denying the allegation of encroachment. 

The comrs., having bought the property in 
1809, sold, in 1812, to C. all he holds, as he says, 
but only a part, as is said by the other side. 
But, on looking to the map, there can be no 
reasonable doubt that all 0. holds he obtained 
under the conveyance, whether there be an 
encroacimient or not ; he is not tlierefore guilty 
of any contempt of this ct. The receiver is no 
doubt to be protected, & liis jiossession is not to 
be clisturbed ; but, the sale taking place in 1842, 
is it rtiasonablc to come here now & that, too, 
against Mr. & not against the comrs. ? I 
think not. Let the motion be dismissed witli 
costs {per Cur.). — IIopkinson v. Powis (1841), 3 
L. T. O. 8. 319. 

885. Bought from party undertaking 

to retain possession — For value & without notice.] — 

Ife Humphrey, Densham v. Kay (1920), 55 
L. Jo. 52 ; 149 L. T. Jo. 80. 

g86. Receiver improperly appointed.] — 

Hawkins v. Catiiercole, No. 508, post. 

887. Interference before receiver’s security 

perfected.] — Edwai^ds v. Edwarjis, No. 799, ante. 

888. Interference before order made.]— 

Defries v. Creed, No. 881, a7itc. 

889. Execution against unpaid capital— 

Companies Clauses Act, 1845 (c. 16), s. 36.J — Tlu^ 
aiipointment of a receiver of the undertaking of 
a railway co. under Kailway (-ompanies Act, 
1807 (c. 127), s. 4, does not a&ect the right of a 
judgment creditor to issue execution against 
unpaid capital under above sect. Unpaid capital 
is not receivable by a receiver appointed under 
Kailway Companies Act, 1807 (c. 127), s 4. H. 
was a])y)ointed receiver manager of the West 
Ijaucasliire Kail way Co. He held shares in the 
CO., which purported to be fully paid up, but 
whi(4i liad in fact been issued at a discount, Sc 
on which it was alleged that moneys still remained 
duo. The Kock Life Assurance Co. held debenture 
stock of the railway co. on which interest was in 
arroar. The suing ollleer of the insurance co., 
having recovered judgment in n^spect of the 
arrears, gave notice of an application to the 
Q. B. Div., under above sect., for leave to issue 
execution against H., to the extent of the moneys 
remaining due in respect of his shares. The 
railway co. thereupon moved to commit him for 
contempt of ct. in instituting proceedings against 
the receiver without the leave of the ct. for the 
purpose of obtaining moneys .alleged to be re- 
ceivable by him in his capacity of receiver : — 
Held : rosp. was within his rights, Ac the motion 
must be dismissed with costs . — He West IjANCA- 
sniRE Ky. Co. (1890), (53 L. T. 5(5 ; (5 T. L. K. 
425. 

890. Soliciting firm’s customers — By person 

formerly trustee & receiver.]— G. w.as trustee of the 


t'auHf or inatt(*r, '\vlio inU'i fcrcH wit h th(' 
reiitH paya])Ie to th<* reroiver, pruilty of 

a (jonUaiipt. — DjiLAi’iiKTiojH v. 

(1850), 2 Ir. Jiir. 80.— IB. 

f. Inirrfernice ar/iountuio to con- 
irinpt— ViolcJirc offered or ihrcaicned .] — 
Wliero violence has been offered or 
threatened to a receiver, the ct. will 
protect its offici'r by at tacliment. — 
Fitzpatrick v. Eatie (1824), 1 Hojf. 
171.— IR. 

g. licnicdy for — Whether allaeh- 

— Tiiu et. will not grant an 
attaclinient agaiiiKt i)er8ons wlio inter- 
fere witl) the poHHeHHlon of the receiver, 
where the reeord la in an imperfect 


state. —O’Donovan r. Tiiomhon (1820), 
2 Jr. Ij. Bee. Istser, 378. — IR. 

jj — j — When a re- 

ceiver is iinj)(‘d(^d or tlir(;atened in 
tlie execution of Jiis duty, it may be 
ground for an attaebnauit, but the mere 
resi'ue of goods distrained by the 
receiver It st^enis is not suffieiciit, as 
tli(5 receiver may proeeisl at common 
law, or under the statutes for the 
rescue. — • Courtnay v (Ujurtnay 
(1838), 6 Ir. L. Bee. N. S. 170.— IR. 

-Mation V.- 

Mahon (1840), FI. & K. 18.— IR. 

I. Whether order 

absolute yraiited in, Jirst iiustanoc .] — 


When a resp. interferes with rents over 
wliicli a receiver had l)een appointed, 
the ct. M'ill, upon notice to the party, 
grant in tlic ilrst instance an absolute 
order for an attachment. — Thomas v. 
Thomas (1842), FI. & K. 621.— IR. 

m. — .] — The ct. will 

not attach tenants wlio have rescued 
distresses for runt, but will leave the 
reecfiver to his remedy at law. — 1 ’ori> 
V. Head (1845), 8 I. Eq. B. 371.— IR. 

n. .] — When a re- 

ceiver has been appointed, an attach- 
ment will bo granted against a party 
who, having had notice of that appoint- 
ment, interferes with the rents before 
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business of S. & co. under the will of testator in the 
action. He was appointed receiver & manager 
of the business by the ct., <fe subsequently removed. 
His beneficial interest had passed to his trustee 
in bkpcy. (x. having entered the employment of 
another firm, solicited the customers of S. & co. 
Motion to commit G. for contempt of court & for 
an injunction : — IlcJd : G. was acting within his 
legal rights in soliciting the customers of H. & co. — 
Re Gent, GENT-Davis v. Harris (1892), 40 W. K. 
2«7 ; 8 T. L. R. 240 ; 30 Sol. Jo. 210. 

891. Removal of parts of railway line— 

By contractor having claim for repairs.] —Wn ad- 
COAT V. Shropshire Rys. Co. (1893), 9 T. L. R. 
589 ; 37 Sol. .To. 050. 

892. Distress by landlord.! — B ilsborough 

V. Harvey (1893), 37 Sol. Jo. 784. 

893. Proceedings in foreign court — By 

person not party to action.] — Re Maudslay, Sons 
& Field, Maudslay v, Maudslay, Sons <fc Field, 
No. 813, ante, 

894. Disparaging remarks on receiver — In 

prospectus of new company — Formed to carry on 
business of old company.] — Bowkkr v. Empress 
Club, I^td. (1909), Times, Nov. 27. 

895. Libel on business carried on by re- 

ceiver — Before completion of terms of appointment.] 
— Re Be(^hstkjn’s Business Trusts, Bkrridge 
V. Bechstein, London County & Westminster 
Bank v. Bechstein, No. 908, po.s7. 

.]— See Bankruptcy, Vol. TV., p. 10, 

Nos. 01, 02; Partnership, ATJ. NXX\'i., pp. 
480, 490, Nos. 1.540-1557. 


Sect. 3.— REMEDIES FOR INTERFERENCE. 

Sub-sect. 1. — In General. 

896. Whether injunction granted.] — Older mad< 
in a summary way to restrain a person not a 
party to the suit to whom the receiver had let 
a farm, part of the estates in tlie cause, from 
removing hay, straw, etc., therefrom. — Walton 
V, Johnson (1848), 15 Sim. 352; 12 Jur. 299 
00 E. R. 654. 

897. .J — Charity property, over which a 

receiver had been appointed included a chapel 
where service had for a long time been j)crforme( 
by the nominee of the master of the (Jiarity 
The churchwarden of the adjoining parish allege ' 
that th() cliai^el was the parish church, Sc ar 
ecclesiastical benefice distinct from the ch.arity, 
& in order to try the right, prevented the master’ 
nominee', who had no licence from the bishop 
from performing the'- service. An injunction was 
granted to restrain him from further interference 
with liberty to take legal proceedings to establisT 
his claim. — A.-G. v. St. Cross Hospital (1854 
18 Beav. 601 ; 24 L. J. Ch. 148 ; 2 W. R. 512 


•2 E. R. 236 ; subsequent prorcediugs (1856), 

> Do G. M. & G. 38, L. JJ. 

898. .] — Re Derwent Rolling Mills Co., 

iTD., York City & County Banking Co., Ltd. 
». Derwent Rolling Mii.lh Co., Ltd. (1905), 21 
T. L. R. 701, C. A. 

Annotntion : — Mentd. Cohen v. Rothfield, [1019] 1 K. B. 
410. 

Restraint of proceedings against receiver.] — 

See Sect. 4, 


Sub-sect. 2. — Committal. 

899. General rule.] — Skip v. Harwood, No. 882, 
nte. 

900. .] — Defries v. Creed, No. 881, ante. 

901. Practice — Order absolute in first instance — 
Forcible possession from receiver.] — Where a 
person takes forcible possession of < estates over 
which a receiver has been appointed, an order for 
his cornmiiment will be made without an order 
nisi being previously obtained. — Broad i\ Wick- 
ham (1831), 4 Sim. 511 ; 58 E. R. 191. 

902. Object merely to compel payment of 

costs — Order not made.] — (1 ) A receiver appointed 
to get in property, part of which he finds in the 
possession of another receiver, ought not to take 
proceedings to deprive the latter of such possession, 
without the authority of the ct. 

(2) A motion ought not to b(‘ made foi* committal 
on the ground of a disturbance of the possession 
of a receiver, when the obj(‘ct of th(‘ motion is 
merely to compel the payment of costs, after the 
question with I't'spect to the possession of thc' 
property has been settled. — Ward v. Swifp 
(1848), 6 Hare, 309 ; 12 Jur. 173 ; 67 E. R. 1184. 

903. Procedure by motion.] - d’be proper 

course to pursue, to obtain protection for a receiver, 
is not to file a separate bill for tlie purpose, but 
to apply to the ct. in the cause or maUer in which 
the receive'!* has been appointed, to commit the 
persons who interf(u*e with him. Moreover, in 
any such suit tlie receiver is neither a necessary 
nor a i^roper party. — Aitchison v. Lee, Re Royal 
British Bank (1856), 3 Drew. 637 ; 28 L. T. O. S. 
115; 3 Jur. N. S. 95; 5 W. R. 57; 61 E, R. 
1016 ; on appeal, sub nom. Re Royal British 
Bank, h\r p. Marcus (1857), 26 L. J. Bcv. 15, 
J., .T,T. 

AmwUitionfi : ■ Mentd. I^e Hoyal Briti.sli Briik, Ex p. Shoro 

(18,'»7), 5 W. IL J91 ; Jfr I.omh.ii Easteiji iiankiiij; 

Gorpii. (IH.LS), li De G. .J. 4 8-1. 

904. Evidence in support- Affidavit founded 

on Information & belief.] — Upon the application of 
the re'ce'iver in a cause su}>ported by an allidavit 
founded on information & belief only, t he ct. ordered 
deft., who had obtained payment^ of certain debts 
adversely to the receiver, within w(‘ek to makt' 
an affidavit of the auiount s as received by him, <fc 


the order has been served upon Uie 
tenants. — M*AT.riN]<: v. St. GKoiuin 
(1819), 1 Ir. Jur. 129.— IR. 

o. Expiration of estate over 

inhich receiver appointed,] — Whore the 
estate expires over which a receiver lias 
been appointed, the revc'rsioner or 
remainderman may enter, notmth- 
standiiiff the continuanc(! of the 
r(;ceiver, tic is not to J)e consid(}red as 
eommittinp any contempt i)y so doing. 
— Britton v . IVUDoNNKhL (184 it), T) 
I. Eq. R. 275.— IR. 

PART VI. SECT. 3, SUB-SECT. 1. 

896 i. M'hether iiijanciion uranted.] - 
The et. will, upon nndioti by tlu* 
1‘eeelver, grant a conditional order to 
I’cstrain tenants under the ct. from 
eomiuit ting waste, without a bill ])ciug 


tiled for the purpose.-- C ronin v . 
M'Cartiiv (1810), El. & K. 49.— IR. 

896 ii. .] —Injunction granted, 

upon the application of the receiver, to 
restrain one tenant of the estate from 
quarrying upon a private road, part 
of the premises, which was common to 
all the tenants.-- D orman v . Dorman 
(1841), 3 I. Eq. 11. 385.— IR. 

896 iii. .E-Hc BRxVB.vzon (1852), 

4 Ir. Jur. 100.— IR. 

p. Eale for taxes — Whether sale 
held void — Lack of kmavleduc of jmr- 
chaser it bailiff — Of rceeiveEs appoint- 
inent,] — Chattels in tiie possession of 
a receiver were seized il: Kt)kl hy a 
bailiff for municipal taxes. Neither 
the ballilf nor the purchaser was awarti 
until after l.h<‘ completion of the sale 


t,hat the property was in the receiver's 
possession, or was intended to he* 
atleoUid hy the order appointing tlu* 
reei'ivor ; ifc both had been informed 
to the contrary in good faith hy th(' 
person in eharg<‘. The ct. ri'fused to 
hold the sale void. — Giuhon r. Lovf.ll 
(1872), 19 Gr. 197. —CAN. 

q. OontenU of prayer for injanHion 
— Account tU suhpaoui to ausirer —In 
order that costs fall on default iiuf 
parties.] — Cookk v . Gookf. (1820), I 
Hog. 182.— IR. 

PART VI. SECT. 3, SUB-SECT. 2. 

903 i. Practice — Procedure by motion.] 
—Anon. (1821), 2 Mol. 499.— IR. 

903 ii. .] — Nmigtfn v . 

Kklly (1838), 1 (Taw. D. 234. — IR. 
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Eeceivees. 


Sect* 3. — Bemedies for interference : Sub-sect 2. 
Sect 4. Part VII* Sect 1 : Sub-sects* 1 cCr 2, 

to pay same to the receiver, or in default to be 
committed.— Parker v* Pocock (1874), 30 L. T. 
458. 

905. Costs of motion — Articles removed from 
property in receiver’s possession — Undertaking to 
restore.] — Wiiadcoat v. Shropshire Rys. (Jo. 
(1893), 9 T. L. R. 589 ; 37 Sol. Jo. 050. 

906. Distress by landlord — Landlord 

ordered to withdraw.] — Bilsborough v* Harvey 
(1893), 37 Sol. Jo. 784. 

907. Application for committal not pressed.] 

— Bowker V. Empress Chub, Ltd. (1909), Times, 
Nov. 27. 

908. Undertaking to cease interference.] — The 

English assistant manager of alien enemies’ 
business of manufacturing pianos, having been 
appointed receiver manager of such business, 
on his undertaking (a) not to remit goods or money 
forming assets of the business to any hostile 
country, (6) to endeavour to obtain a licence 
from tlie (Vown for the continuance of deft.’s 
business, moved to commit the president of the 
Piano Manufacturers’ Association for writing a 
letter describing it- as an unpatriotic act to" do 
business with such firm, before such receiver had 
in fact obtain(‘d such licence, which he subsequently 
obtain(‘d, but after he had petitioned to obtain it : 
— Held : the j)resident must give an undertaking 
not to circulate in future any such letters during 
tlie continuance of the licence. — Re Beciistein’s 
Business Trusts, Berrtdge v* Bechstein, 
London County <fc Westminster Bank v* 
Bec’HStein (1914), 58 Sol. Jo. 801. 

Interference with receiver of partnership.]- See 
Partnership, Vol. XXXVL, pp. 489, 490, Nos. 
1540, 1555-1557. 


Sect. 4.— PROCEEDINGS AGAINST RECEIVER- 
RESTRAINT BY INJUNCTION. 

909. Proceedings by receiver appointed to get 
in property — Against receiver found in possession.] 

— Ward v. Swift, No. 902, ante, 

910. Proceedings in another court.] — Tlie 
trustees of a party who had appointed deft, lier 
receiver of rents & money, countermanded his 
authority, <fc brought an action for the mon(‘y 
received by him. The ct. refused to stay tlie 
proceedings for a period of sixteen days, in order 
to enable deft, to apply to the Chancellor for an 
injunction to stop the action. — Vanderstegen v, 
Witham (1840), 0 M. & W. 457 ; 9 L. J. Ex. 174 ; 
1 Jur. 367 ; 151 E. R. 491. 

911. — .]— Any proceeding against a receiver 
appointed by the (Jt. of Bkpey. in respect of acts 
done viriide officii must be taken in that ct. 
Where, therefore, a liquidating debtor had com- 
menc(^d an action in the High (H . of Justice against 
the rec(‘iver in the liquidation, claiming damages 
done to his goods when in the possession of the 
receiver : — Held : debtor will b(* personally 


restrained from instituting any proceedings against 
the receiver elsewhere than in bkpey. — Re Potter, 
Ex p* Day (1883), 48 L. T. 912. 

912. .] — The M. co. were proprietors of a 

theatre & were supplied by the E. co. with certain 
electric plant under a hire-purchase agreement. 
The M. co. made default in payment of an instal- 
ment, & the E. co. brought an action in the K. B. 
Div. against the M. co. for the whole amount of the 
purchase-money. Pending this action a debenture- 
holders’ action was brought in the Oh. Div. & a 
receiver appointed. He wemt into possession & 
for a time carried on the theatre, using for that 
purpose the electric plant. Subsequently the E. 
CO. obtained judgment in their action. After this 
the receiver sold the theatre to a new co., who 
purchased part of the plant, & the rest was returned 
to the E. co. The E. co. claimed rent from the 
receiver for the use of their plant while he was 
carrying on the theatre, but refused to bring in 
a claim in the debenture -holders’ action, (fc 
threatened proceedings in the K. B. Div. The 
receiv(‘r applied by summons for an order that the 
E. CO. should bring in their claim in the debenture- 
holders’ action within seven days & be restrained 
from taking any proceedings to enforce it : — Held : 
this was a dispute as to the conduct of an otTicer 
of the ct . in respect of which the ct. was entitled 
to claim exclusive jurisdiction, & it would not 
allow its own officer to be sued in another ct. in 
respect of acts done in discharge of his otlice. — 
Re Maidstone Palace of Varieties, Ltd., 
Blair v, Maidstone Palace of Varieties, Ltd., 
[1909] 2 Ch. 283 ; 78 L. J. Ch. 789 ; 101 L. T. 
458; 16 Mans. 261. 

913. Founded on denial of receiver’s 

authority — Or defect in order appointing him.] — 

If the misconduct of an officer of the ct., [here .a 
receiver] in executing its orders, becomes the sub- 
j(‘ct of civil proceedings before anotlKU* tribunal, 
the ct., in its discretion, may either itself take 
cognisance of the complaint, or may h^ave the 
matter to be dealt with upon sucJi proceedings ; 
but wherever the title to redress against such 
ofllc(*r is founded on a denial of his authority, or on 
an alleged defect in the oi'der which he has 
executed, the ct., which alone is competent to 
decide upon the validity of its own orders is bound 
to interpose by injunction, <fe assume exclusive 
jurisdiction over the matter of complaint.. — • 
Aston r. Heron (1834), 2 My. & K. 390 ; 3 L. ,1 . (Jh. 
194 ; 39 E. R. 993, L. C. 

Annotations : — Apld. Walker v. Micklcthwait (ISnO), I 

Drew. & 8m. 41) ; He JVlaidHtono I^alace of Varieties, 

Blair v. Maidstone Palace of Varieties, [19091 2 Ch. 28;i. 

Refd. He Martin, Ex j), "J’lirner Uii44), 3 L. T. O. 8. 20, 

127. Mentd. Morison v. Morison (1840), 15 L. J. Ch. 439. 

914. Discretion of court in which receiver 

appointed.] — Aston v. Heron, No. 913, ayite. 

915. Indictment against agents of receiver — 

Taking forcible possession under leave of court.] — 
Tlie agents of the receiver in a cause, acting under 
leave of the ct., took forcible possession of a 
house occupied by a servant of one of defts. An 
order w.as made rt‘straining that deft, from 
prosecuting an indictment against the agents. — 
Turner v* Turner (1851), 15 Jur. 218. 


PART VI. SECT. 4. 

r. What actuaus restrained — Whether 
actions auainst property or fmuls — Jn 
hands of receiver.] — Morash r. Wajho 
(1892), 40 N. S. P. 022.— CAN. 


t. When yranted- — Contractor quarry- 
iny stones for puldic inorks.] — '^J’iie 
ct. wili not, upon a receiver’s appli- 
cation, ^^raiit an injunct Ion to iv- 
htrain a contractor under 6 &; 7 Will. 


4, c. 110, R. 102, from quarryini?, 
on the lands over which appet. is 
receiver, stones lor tlie i>nhlic works. — 
O’Kkt.ly V. Griocju (1838), Jo. & Car. 
70.” IR. 
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Part VII. — Remuneration, Allowances, and Indemnity. 


Sect. L— REMUNERATION. 

Sub-sect. 1. — In General. 

See II. 8. C., Ord. 50, r. 16. 

Receiver of conipany.]-^>SVc Companies, Vol. 
X., pp. 702, 803, Nos. 4978, 5095, 5090. 

Receiver of partnership.] — See Partnership, 
Vol. XXXVI., p. 489, Nos. 1530-1539. 

916. Trustee acting as receiver — No remunera- 
tion allowed.] — Sykes v. Hastings, No. 102, ante. 

917. .] — Sutton v. Jones, Jones v. 

Sutton, No. 103, ante. 

918. .] — A trustee appointed upon 

his own undertaking in a suit to act as receiver of 
the trust property is not under ordinary circuni- 
stances entitled to a salary as receiver. — 1*ilk- 
iNGTON V. Baker, British Mutual Investment 
Co. V. Pilkington (1870), 24 W. 11. 234. 
Annotation Itc Bigncll, Bigiicll v. Chapman, [1892] 

1 Ch. 59. 

919. Unless by order of court.] — 

Brodie V. Barry (1811), 3 Mer. 005; 30 E. R. 
207, L. 0. 

Amiotntion : — Re!d. Browcll r. llcid (1812), 0 Jiir. 530. 

920. .] — M ORISON V. Mori SON, 

No. 210, ante, 

921. .] — Newport v. Bury, No. 

105, ante, 

922. -.]— There is no inflexible 
rule that a trustee can only bo appointed receiver 
on the t erms of his having no remuneration. 

Testator directed his trustees, of whom S. was 
one, t o allow S. to manage his business during lier 
own life, subject to a power in the co-trustees to 
stop the carrying on the business if canlinl on 
unsuccessfully for any period of eighteen months. 
8., while she managed the business was to have 
one-fourth of the net profits, but not to an amount 
exceeding iJ800 a year. 81iortly after testator’s 
deatli a judgment for administrat ion was made, 
which directed inquiries as to the business, 
appointed 8. receiver & manager of it as from 
testator’s death, without giving security, not- saying 
anything as to remuneration. About fifteen 
months after testator’s death 8. resigned her 
office, having been in bad health for several 
months, & shortly afterwards died. The businc^ss 
had falhm off, the profits for the whole ])eriod 
of h(ir receiversliip were very trifling. Her exors. 
in passing her accounts asked for remuneration 
to be allowed her at the rate of £800 a year. The 
residuary legat ee insisted that there ought to be 
no remuneration. The judge* allowed £500, being 
at the rate of £400 a year. The j'esiduary legatee 
appealed : — Held : althougli the ct. does not 
usually appoint a trustee to be reetdver except on 
the terms of his having no remuneration, then* is 
no inflexible rule that lie shall not niceive 
remuneration, A the fact of the judgnumt not 
mentioning romun(*ration did not ’amount to a 
decision that there should not be any, the judge 
therefore had a discretion, A no ground was shown 
to induce the Ct. of Appeal to intm*fere w'ith his 
exercise of it. — Re Bignell, Bignell v. Chapman, 
1 1892] 1 Ch. 59 ; 01 L. J. Ch. 334 ; 00 H. T. 30 ; 
40 W. R. 305, C. A. 

Executor acting as receiver.] — See Executors, 
Vol. XXIV., p. 001, No. 0323. 


Receiver appointed by mortgagor & mortgagee.] 

— See Mortgage, Vol. XXXV., p. 529, No. 2607. 

Receiver handing assets to trustee in bankruptcy 
— Lien for charges.] — /SVe Bankruptcy, Vol. IV., 
p.230. No. 2159. 

Receiver succeeded by mortgagee in possession.] 

— See Mortgage, Vol. XXXV., p. 401, No. 1421. 


Sub-sect. 2. — Payment op Remuneration. 

A. When Allowed. 

923. When receipts accounted for.] — (1) A 

receiver was appointed by the ct., upon the 
representation of pltf.’s solr. that the receiver had 
cnter(‘d into the usual recognisances, which ho had 
not in fact done. A loss occurred, in consequence 
of the receiver’s liability being only in the nature 
of a simple contract debt. The solr. was, at the 
instance of a deft., made personally liable for the 
loss occasioned by his neglect : — Held : the country 
soil*, was liable, though the representations were 
made by his London agents. 

(2) Of course I cannot allow the receiver liis 
salary until he has accounted for evei'y thing he 
has to pay A cannot allow him any costs incurred 
during liis lifetime, but costs proi)erly incurred 
by the exors. of the receiver since his death may 
properly bo allowed (lloMiLLY, M.R.). — Re Ward 
(1802), 81 Beav. 1 ; 51 E. R. 1037. 

AnnotaiionH -Generally, Mentd. He Dangar’a Trusts (1889), 

41 Ch. ]). 178 ; Marsh r. .J()Hci)h, 11897] I Ch. 213 ; Re 

Coolgardie Goldfields, Rt Cannon Morten, [1900] 1 Ch. 

475. - 

— -.] — Sec, also. Nos. 032^931, post, 

924. On taxation of costs — By taxing master — 
If order for taxation so directs.] — Under an order 
directing the taxing master to tax jjltf.’s costs of 
an action, including the remuneration of the 
receivers A managers ai^pointed in thii action, A 
to certify the balance after d(*ducting certain 
costs of clefts., tin* taxing master has no power to 
make a separate eertifleate for the costs alone. — 
8ILKSTONE A IIaIGH MoOR (UlAli Gc. V. Edey, 
[1901] 2 Ch. 052 ; 70 L. J. Ch. 771 ; 85 L. T. 300 ; 
15 8ol. Jo. 705, C. A. 

R. Method of Payment. 

925. Commission — How calculated.] — Where 
the sums received by a rec(*iver of the personal 
estate of a testator, consisted paitly of gross sums 
paid by mtgees. A annuitants fur i)i*incipal money, 
A partly of int.(‘rest A of di\ddends of stock, A of 
rents of leasehold houses, some difficult to be 
collected A others not : — Held : the master was 
wrong in allowing the receiver a commission of £5 
p(u* cent, oil the gross amount of thii various sums 
so received by him. 

There is no general A universal rule that £5 
per cent, should be allowed for the receipt of the 
rents A profits, th(* allowance in cases of extra- 
ordinary difficulty bt'ing increased ; A in cases of 
extraordinary facility, diminished. Generally 
speaking, in the greater number of instances, they 
wore allowed £2 10.9. per cent, for receiving gross 
sums ; but, on many occasions, that is reduced 
to £1 10.9. per cent. It therefore app(*ars, that the 


PART VII. SECT. 1, SUB-SECT. 1. 

a. Who deter mined fees or remunero' 
tton.] — A receiver [jelng an officer of 
Uie ct., the ct. only is to doternilne his 
fees or reiiiuue ration ; A the parties 


cannot by any act of theirs add to. 
or derogate from, the fmuttioiis of the 
ct. without its authority.^ — Prokahh 
Chaxj)Ha Sakkau V . At)Lam (1903), 
I. L. U. 30 Calc. 096.— IND. 


PART VII. SECT. 1, SUB-SECT. 2.— B. 

b. Whether any fixed rate of rv' 
muneratio7i allowed.] — Tlicre docs not 
appear to be any lixod rate at wlucli 
a receiver A manager should paid. — 
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Receivers. 


Sect 1. — JRemumration : Suh-sect 2, 5. ; siih-secU 3. 

Sect. 2 : Suh-seds, 1 d: 2,] 

masters, as indeed tliey ought, considered what was 
fit & proper to be allowed, having regard to the 
trouble ct the degree of responsibility of the 
receiver. — D ay v. Croft (1810), 2 Beav. 488 ; 9 
D. J. Ch. 287 ; 4 .Tur. 429 ; 48 E. B. 1271. 
Anmtiaiions : — Consd. lie Aahlin, Ex j), Glyii (18r)4), 

li. T. (). S. IT). Refd. Prior v. Bagstcr (1887), L. T. 

TOO. 

926. On net profits.] — In the case of a 

receiver wlio was managing a business under the 
direction of the ct. a special order was made that, 
instead of the further fee payable under the Order 
of Jan. 30, 1857, in respect of his gross receipts, 
the fee should be payable in respect of the net 
profits ; a sum previously paid in resj^ect of 
gross receipts was directed to be allowed in the 
payment of subsequent fees. — Buckmaster v. 
Buckmaster (1859), 28 L. J. Ch. 504 ; 34 L. T. 
O. S. 30 ; 7 W. B. 078, L. J. & L. JJ. 

927. Salary.] — Beceiver of the personal estate 
of testatur, not passing his accounts & paying 
in the balances, deprived of his salary ; A: charged 
with interest, not upon eacli sum from the time 
it was received, according to the strict rule, applic- 
able to a receiver of annual rents A: profits, but as 
an exor. would be charged. 

The claim of the salary ought not to exclude 
liim from an allowance in respect of any actual 
trouble A: expenditure which he can make out 
(Lord Ej.don, C.). — Potts v. TiKiciHTON (1808), 
15 Vcs. 273 ; 33 E. B. 758, L, (\ 

Avnotatioii .’—Apld. Harris r. Sleep, [1897] 2 Ch. 80. 

Quantum meruit — Receiver winding up partner- 
ship business.] — Sec Partner.shjp, Vol. XXXVI., 
p. 489, No. 1539. 

928. Allowances for extraordinary services.] -- 

Potts v. Leighton, No. 927, emte. 

929. .] — 11 eM : an item of £1 Cys. Hd. for 

drawing out for tlu^ receiver a scheme of the 
property A: the holding of the tenants, was pro- 
perly disallowed. A: it ouglit to have been struck 
out from the bill of costs. 8uch an item would 
even be disallowed to a rc^ceiver, who is 
remunerated by a i)ercentagc. — iiV Catlin (1851), 
18 Beav. 508 ; 52 E. B. 200. 

Annotatioyis : — Refd. MHiitosh v. G. W. Ky. (IHOrq, 13 

L. T. 84. Mentd. /n the Estate of ()K:ilvic, Ojfilvie v. 

Massey, [1910] P. 243; Rc Morgan, |19jr)] 1 Ch. 182; 

Slingsby r. A.-G., [1918] P. 23(5. 

930. Where properly undertaken.] — A 

receiver is not entitled to bo reimbursed t]i(» 
expenses of journeys to, At residence in, a foreign 
country, for the purpose of prosecuting proceedings 
for the recovery of property belonging to the estate, 
before the tribunals of that country, unless lie 
liath the express sanction At authority of the ct. 
for such journeys Ac residence. — Malcolm 
O’Caixaghan (1837), 3 My. Ac Or. 52; 1 .Jur. 
838 ; 40 E. B. 844, L. C. 

931. .] — Uarris ?’. Sleep, No. 287, 

a)dc. 


Sub-sect. 3. — Loss of Bemunkuation. 

932. Failure to pass accounts — & pay in 
balances.] — Potts v. liEioiiTON, No. 927, ante. 


933. .] — A receiver who had been 

discharged did not pay in his balance on the day 
fixed by the master. Ordered that he should pay 
in the same, Ac also the amount allowed for his 
salary with interest. — Harrison v. Boydell 
(1833), 6 Sim. 2U ; 58 E. B. 573. 

934*. ■ — — .] — A receiver neglecting to 

I)ass his accounts Ac pay the balance was, under 
( Wsolidated Ords., Ord. 21, disallowed his 
poundage, Ac charged at the rate of 5 i:)er cent, pei* 
annum interest on the balances that were in his 
hands. — Bristowe v. Needham (1803), 8 L. T. 
052 ; 9 Jur. N. S. 1168 ; 11 W. B,. 920. 

935. Remuneration already paid — 

Without protest from beneficiaries.] — The annual 
accounts of a receiver, which have been allowed 
A:. i)assed by the master, although those accounts 
have not been regularly brought into the Master’s 
office for that purpose, according to the terms of 
flic order appointing him receiver, Ac although 
liis balances have not been paid into ct. according 
to the strict terms of that order, will not be referred 
back to th(i master to open the accounts for the 
purpose of charging the receivtT with interest on 
his balances, disallowance of salary, Ac with the 
costs of the i>roceedings, wliere tlie party com- 
idaining has allowed orders of the ct. to be made 
with referi^nce to thos(^ accounts Ac balances, Ac did 
not bring his complaint against the receiver before 
tlie master, nor attempt to chai*gc interest Ac costs 
in the master’s oHice. — W ard t. Swr^r (1848), 
8 Hare, 139 ; 12 L. T. O. 8. 190 ; 08 E. B. 30(5. 

936. Money paid directly into court.] — The 
purchase money of timber belonging to a lunatic’s 
estate, peimitted to bo paid to the receiver, in 
order to be by him paid into ct . — Re Stark ie 
(1820), 1 Buss. 470 ; 38 E. B. 184, L. C. 

937. .] — Where a receiver had been ap- 

pointed to get in the outstanding estate of testator 
in the cause, but one of tlie principal debtors to 
the est/ate was willing to pay the money duo from 
him into ct. ; the ct. on the petition of some of 
defts. ordered that the debtor should be at liberty 
so to do, in order that the receiver’s poundage 
might be saved to the estate. — H aigh v. Orattan 
( 1839), 1 Beav. 201 ; 8 L. J. Ch. 249 ; 48 E. B. 
910. 

938. Fund too small.] — (1) Beceiver granted, 
at the instance of an (‘xor. pimding a suit in the 
Ecclesiastical Ct. to have the probate annulled ; 
d(‘fi<., who was th(^ party imiieaeliing the will A:, 
setting up an intestacy, liaving by liei* own 
acts prevented the exor. from getting in the assets. 

(2) ITpon these grounds, I cannot, if it is pressed, 
refuse to appoint a receiv(;r ; hut the fund is so 
small that 1 am not disposed to give him a per- 
centage (Lord Cotteniiam, C.). — Marr v. IjITTLE- 
wooD (1837), 2 My. A Or. 454 ; 40 E. B,. 713, L. C. 
Annotation: — As to {!) Apld. Hcndull v. Bciidall (1841), 1 

Hare, ir,2. 

Sect. 2.— ALLOWANCES. 

Sub-sect. 1. — CUiarges and Expenses. 

939. Expenditure sanctioned by court — In ex- 
cess of receipts.] — A receiver cannot disburse . . . 
more money than he has received, without special 


(;AafPBELLr. Arxdt (1915), 32 W. L. R. 
349 ; 9 W. W. H. 57 ; 24 J). li. R. (599 ; 
8 Sask. L. 11. 320.— CAN. 

PART VII. SECT. 1, SUB-SECT. 3. 

0 . Failnre to pass accounts — U'ith- 
in proper time,,] — Where a receiver 
haH not acaainted within the proiior 
time, hiH fecH may, nevertlielcHS, he 
allowed to lilm npon tlie eoiiHent of the 


partioK, if llu^y be coinpcteiit to coii- 
Hcnt, but when? Homo of tliem are 
minors tills (?annot be done. — D ease 
r. Reilly (1853), 2 Con. .X Law. 441.— 


PART VII. SECT. 2, SUB-SECT. 1. 

d. (General rule.] — A receiver is 
entitled to bin c?osts, charpres, & 
expenses properly incurred in the dls* 


(?harp:c of his duties. — B alaji Narayan 
Patvardhan V. Ramchandra Govtnd 
Kanade (1894), I. L. R. 19 Bom. (5(50. — 

IND. 

e. Right of receiver to lien — For 
claims dr allowances.] — Premlall Mul- 
Licic V. Sumbhoonath Hoy (1895), 
I. L. R. 22 Calc. 900.— IND. 

f. finrvey of minor's estate — No 
order for rcceivt'r's attendance.] — A 
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command so to do (Core, C.J.)* — Suffolke 
(Earl) v, Eloyde (1014), 2 BiiJst. 277 ; 80 E. K. 
1120. 

940. Repairs to property — Allowed after 

Inquiry as to benefits.] — Blunt v. Clitherow, 
No. 779, ante. 

941. -.] — A.-C. V. Vigor, No. 

781, ay^ic. 

942. .] — Ticmpkst v. Ord, No. 

780, a))fr. 

943. Payment after sanction refused — 

Inquiry directed.]— IIross v, Ormerod (1801), 
cited 0 Vcs. at p.'SOO ; 31 E. Jl. 1315. 

944. Journeys abroad to recover debts.] - 

Malcolm v. 0’Catj.agiian, No. 930, rwie. 

945. Whether deductible from rents due to 
purchaser.] — ExpcRiscs of a rec(dvcr are not to be 
deducted from rents ^ profits decreed to the pur- 
chaser fioiii time of agreement. — M cLeod p. 
JhjRLPS (1838), 2 .lur. 902. 

946. Expenses incurred in carrying on business 
— Salary of manager.] — 7/c (Jomru-saf.l, h'x p. 
(ioRDON, No. 1105, poH. 

Beyond limit fixed by court .] — Sec ( Com- 
panies, Vol. X., p. 801, Nos. 5075, 5070. 

Receiver appointed in administration action.] — 
See Execxttors, Vol. XXIV,, p. (>09, No. 040(5. 

Charges for necessary additional work .] — See 

Nos. 930, 931, ante. 

947. Receiver not having entered into recog- 
nisances.]— Ward, No. 923, anic, 

948. Charges for work outside scope of receiver- 
ship.] — Terry i\ Dubois, Xo. 973, post. 

949. Expenses of valuation of assets.] — JU' 
(ioMiORSALii, L\v p. (iORDON, No. 1105, posi. 

Expenditure after company wound up.]- See 

(Companies, ^'ol. X., p. 803, No. 5090. 

950. Cost of repairs — Mortgaged property.] — 
A rccidvei’ ajipoiutc'd by a mtgoe. under tlie powers 
of Conv(‘yancing ^ Law of Proiierty Act, 1881 
{r. 41), cannot, on tlie account taken in a for(‘closuro 
action of wliat is duo to tlie mtg(‘<\, bo allow(‘(I 
any costs of repairs to the mtged. proi^erty, except 
costs of necessary or i>roper reiiaii's directiMl in 
writing by the mt gee. as xirovided by Conveyancing 
A- J.aw of Property Act, 1881 (c. 41), s. 24 (8), 
(.•]aus(‘ 3. It is immaterial in siicli a case that tlie 
receiver bii the manager of a society wliich lias 
guaranteed the mtgoe. against loss in respect, of 
his secairity, A that the costs of reiRiirs in question 
hay(‘ been paid out of inoU(‘ys siqiiilied by tlie 
society. AVhere the mtge(*. liy whom sucli moru'y 
spent on rejiairs is to he takt'ii to have b(‘en ex- 
pended is a first mtg(‘e., he lias no right or authority 
to charge it against thi‘ second mtgee. — White v. 
Metcalf, [19031 2 (h. 507 ; 72 i.. .1. (3i. 712 ; 89 
L. T. 1(51 ; .52 W. IL 280. 


Repayment limited to amount of assets .] — See 

Partnership, Vol. XXXVI., p. 489, No. 1534. 
Lien on assets against possible future claims.] — 

See Companies, Vol. X., p. 802, No. 5084. 


Sub-sect. 2. — Costs of Proceedings. 

951. Costs of application for discharge.] — Be- 

ceiver allowed the costs of his application to be 
discharged. — Bictiardson v. Ward (1822), 0 

Madd. 200 ; 50 E. R. 1092. 

952. .] — A receiver ought not to present 

a pidhion to be discharged, to come on with the 
cause on further directions, as the ct. would make 
th(‘ order on further directions without any such 
])etitiou. 

Ah to ilwi costs of the receiver’s petition, I 
understand the registrar to he of opinion that the 
p(*t ition ouglit not to have been presented ; the 
costs will therefore be refused (Cranworth, V.-C.). 
— Stilwell V. Mellersh (1851), 20 L. J. Ch. 350. 
Annotation : — Mentd. Itc Park, Bolt r. Chester, [1910] 2 

Ch. 322. 

953. .] — Upon a petition to discharge a 

receiver & pay over the money in ct. & the balance : 
— Held : the receiver, though served, ought not 
to ajipear, A his costs were not allowed. — Herman 
V. Dunbar (1857), 23 Bcav. 312 ; 53 E. R. 122. 

954. Receiver pendente life — Costs from ap- 
pointment- To dismissal of appeal.] — (1) The 
duties of an administrator A receiver pending 
suit commence from the date of the order of 
appoint UHuit, A if tlie decree in the action is 
ai)X)ealc‘d from, do not cease until the appeal has 
bec-n disposed of. 

(2) Costs of t;he administrator A receiver pending 
suit" A of his soli*, allowed from the date of the 
ax)i)omtmont until the dismissal of the appeal. — 
Taylor v, Taylor (1881), 0 P. D. 29 ; 50 L. J. P. 
15 ; 15 .T. P. 457. 

Annotation :~-As to (D Reid. Wiolaml v. Bird, [1894] P. 2G2. 

955. Costs of passing accounts — Allowed to 
receiver in default — Where no protest from bene- 
ficiaries.] — Ward v. Swihn’, No. 935, ante. 

956. Costs of application to court — Failure of 
parties to apply.] — Ireland v. Eade, No. 711, 
mite. 

957. Costs of defending action — Unsuccessful 
applicant failing to pay — Right of receiver to 
indemnity.] — An adverse axiiilication was made 
against a rt*ceiver, by a party to the cause, which 
was refuvsed with costs. Applt. being wholly 
unable to pay the costs : — Held : the receiver 
was entitled to be indemnified, A have his costs 
a..s between solr. A client, out of the fund in hand 


roc(“iv«.T is not ciitilU'd to uriy roiii- 
peiisa.tion for las t roubh* in attcuidiio? 
a. survey of tiu' minor’s (‘state ; t here 
iHuiicr no ora(‘i' for bis at t('ndane(‘.- — 
Jie Okmsby (1809), 1 Ball X' B. 18i». — 
IR. 

g. ( 'oninii^siini. or rrnla rotU'ctcd.] — 
lI(jrKi\s e. llKVD (1832), 2 Hoif. 2(17.— 

IR. 

h. Stanijjinf; avrctdcd ‘itt'aposah] — 
Wlieu a UmuiiiI ludvl lands under a,u 
imstamped acoc'pted proposal, wliieh 
rendered him liable to the payment of 
tithe composition, tlie ct. on motion 
directed tin; rec(‘iver over tlie landlord’s 
estate to stamp tin; satin', & that the 
cxjienses t hereof slionlcl be allowed to 
him in tiassiug' Ids aeeonnt . — Rc 
L.\Nai.KY, EwdCKV?'. Laxqj.uv (1838), 
1 Dr. & Wal. 202.- IR. 

k. Failure to lodue balance clue — 
i^ubsequent jiOfisinq of another (irrount - - 

J. — VOL. XXXTX. 


( nnnniHHion pai/aide on former aennint. | 
Maxwmll r. Bovtk (1810), 7 

I. Eq. Li. 281. -IR. 

1. Delau in vassing account — Whether 
an]! rornmu'isian- ptiyal)le .] — Where a 
reioiver by (l(‘laymtr to pass Ids 
a,(;coniit for a short time beyond tin' 
rc'ar, was t;nabl('(l to cndlect & brin^ 
into ct. an additional gale of rent, tin' 
el. allowed him his poundage Aco^t s. — 
t'l.uoi) V. Ai.DTnmouGii (Lord) (1810), 
8 1. E(i. JL 103.— IR. 

.] — I’URc'KLL V. WOOD- 

m:v (1SJ7), JO I. E.p R. 122. -IR. 


PART VII. SECT. 2, SUB-SECT. 2. 

951 i. (Utsls of application for dis- 
charge.] — HuNTKR r. Pri.nu (1810), 8 
I. Lq. Jl. 192. -IR. 

951 ii. .1— A receiver who has 

iiassed Ids liiuu account A paid in the 


balance found against him, & wlio hay 
be(;n acting for thirty years, discharged 
without paying the costs of his removal 
or of the appointment of a iit;w receiver. 
— Cox V. M’Naai.ara (1 847 ), 11 1. Eq. K. 
35G.— IR. 

951 iii. .] — Where one of a 

receiver’s sureties dies, or goes abroad, 
A the receiver is unable to procure 
anotlier surety, it is not the practice 
to charge the receiver witli the expense 
of Ids discharge, or Uie appointment of 
a new receiver. — L ane v. Townsend 
(1802), 2 I. Ch. R. 120.— IR. 

n. Costs of collecting rents.] — W est- 
ern Canada, etc. Co, v. Ince (1879), 
8 P. R. 2G2.— CAN. 

o. Costs of .'successful suit.]— A re- 
ceiver is entitled, as agaiust defts., 
to tlie costs of a suit in which he 
succeeds, though the action has been 
brougld. witliout the saiielion of tbe 

G 
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Sect 2. — AUoivancea : Sub-sect. 2. Sects. 3 dt i. 
Pari VIII. Seels. 1,2 ct' 3.1 

belonging to incumbiancers. — Courand i\ Uan- 
MER (1840), 9 13(‘av. 3 ; 50 E. K. 242. 

Annotations : — Apld. liatleu r. Wedprewood (Joal & Iron Co. 

(3 884), 28 (’ll. J), :U7. Distd. Ife Dmiii, Brinklow v. 

Singleton, [1904] 3 Ch. (548, Mentd* Hawkins v. Gather- 

cole (1855), 6 I)e G. M. G. 1. 

958. Without sanction of court.] — A 

receiver liaving, without the sanction of the ct., 
defended actions arising out of a distress for rent 
made by liim on a tenant of the estate, the ct. 
refused to allow him liis costs of the actions. — 
SWABY V. Dickon (1833), 6 Sim. 629 ; 58 E. R. 
475. 

959, Costs properly Incurred.] — 

Though a receiver, who has defended an action 
without having first obtained leave of the ct. so 
to do, will not usually be allowed his costs, the 
ct., under particular circumstances, allowed the 
receiver the costs of defending an action of trover 
in which he had been successful, as the costs of 
the defence had not exceeded such as would 
have been authorised by the ct. 

If the poss(‘ssion which the receiver liolds of 
any description of property under the order of 
the ct. is assailed by any other party by acts 
of violence or litigation, it is the duty of the re- 
ceiver to come to the ct. & to take the direction 
of the ct. as to what course he should take in 
tlie case of any such hostile proceedings. ... In 
every case the ct. wiU inquire whether any un- 
necessary cost s have been incurred by the receiver 
in adopting a course he ought not to have pursued ; 
& if the ct . finds no additional costs have been 
incurred, it would not be very just against the 
receiver t o i)unish liim by making him pay those 
costs which, if he had taken the ixght course, 
must have fallen on the estate. . . .* If he can 
show that no additional costs had been incurred 
by the com’se he pursued, then the estate is not 
prejudiced, although lie had done that which was 
irregular to tlie prejudice of himself ; &; it is no 
reason why he should ixot be indemnified out of 
the estate those costs whiiti must necessarily have 
come out of the estate whatevej* course he might 
have taken. . . . The ct. is not to lay down a 
rule that, if an action is brought against the re- 
cei^’er, the receiver must take his chance of defeat- 
ing pltf., or if he comes to th(* cl. to ask the 


Part VIII.- 

«ECT. 1 .—IN GENERAL. 

See R. 8. 0., Ord. 50, r. 18. 

963. Duty to keep accounts.] — Owners of a 
privateer acting for themselves Sc the crew, in 
the sale of the prizes, having neglected to render 
accounts Sc delayed 11 k* distribution of the pro- 
ceeds, charged with interest on the balances. Sc 
costs. The first dul y of an agent, receiver, 


direction of the ct. fliat he, the receiver, is to bear 
the expense of coming here (Lord Cotteniiam, 
C.). — Bristowe V. Neediiajvi (1847), 2 Ph. 100 ; 
9 L. T. O. 8. 69 ; 47 E. R. 860, L. C. 

Anmytations : — Expld. Be Dmin, Brinklow v. Sinprlcton, 

[1904] 1 Ch. 048. Refd. Viola v. Anglo-American Cold 

Storage Co., [3912] 2 Ch. 305. 

960. Defence beneficial to estate.] — Though 

a receiver while acting in the discharge of his duty 
is entitled to be indemnified against all loss, 
including the costs of actions brought against him 
as receiver, still the guiding principle laid down 
by Wallers v. Woodbrldge (1878), 7 Ch. D. 504, is 
that the defence to the action was for the benefit 
of the t rust estate. 

When an action had been brought against a 
receiver & administrator pendente lite charging 
him with personal fraud & misconduct while 
acting as aciministrator Sc receiver, but otherwise 
having no relation to the estate except so far that 
the acts complained of were acts done by him 
while acting as an otficer of the ct. : — Held : the 
receiver wa.s not entitled to be indemnified against 
the costs incurred in successfully defending this 
action. — Be Dunn, Brinklow v. Singleton, 
[1904] 1 Ch. 648 ; 73 L. J. Ch. 425 ; 91 L. T. 
135 ; 52 W. R. 345 ; 48 Sol. Jo. 261. 

961. Costs of protecting property— Employment 
of sheriff & police.] — Hillieh v. Hawkins (1840), 
8 L. T. O. 8. 185. 


Sect. 3. — INDEMNITY, 

962. After final accounts — Before distribution 
of assets.] — Levy v. Davis (1900), 44 Sol. Jo. 
675. 

Receiver for debenture-holders.] — See Com- 
panies, Vol. X., pp. 801-802, Nos. 6079-5084. 

Receiver in partnership.] — See Partnership 
Vol. XXXVI., p. 489, No. 1534. 

Managers.] — Sec Part XI., Sect. 5, post 


Sect. 4.— ORDER OF PAYMENT, 

Priority.] — See Bankruptcy, Vol. V., }). 1108, 
No. 9030 ; Companies, Vol. X., pp. 801, 802, 803, 
809, 810, Nos. 5079-5082, 5095, 5170. 


-Accounts. 

ti’ustec, or exor., is to be constantly ready with 
liis accounts, <fe neglect in this is a ground for 
charging him with interest. — Pearse v. Green 
(1819), 1 Jac. &; W. 135 ; 37 E. R. 327. 

Annotations : — Apld. Springett v. Dashwood (1860), 2 Giff. 
521 ; Harsaut v. Blaine, Macdonald (1887), 56 L. J. B. 
511. Ittentd. Fry V. Fry (1864), 10 Jur. N. S. 983 ; Blogg 
V. JohiiHon (1867), 2 Ch. App. 225 ; Turner v. Biirkinnhaw 
(1867), 2 Ch. App. 488. 


cA.. — 7vV Neill, Dk ’key i’. Neti.l (1881), 
9 P. R. 176.— CAN. 

p. .] — Fitz«eiiald V. Fitz- 

OEUALD (3 843), 5 I. Eq. K. 525.— IR. 

q. Costs of passing a.ccounts — He- 
ceirer accAturding under attachment order.] 
— TUAPAUD V. (JOKMICK (1825), 1 Hog. 
245. — IR. 

r. .] — Erhkine V. BxKEfi 

(1854), 7 Ir. Jur. 25.— IR. 

t. Bight to (axed costs — Whether 


Greene (1852), 2 I. Ch. R. 330.— IR. 

PART VII. SECT. 3. 

c. Out of what funds iyidemnity 
given — Assets vndcr coidrol of court ,] — 
A receiver is the servant or ofllcer of 
the et. & not the agent of any party 
to the action, & slionld look for 
indemnity to the assets which are under 
tlie control of tlu^ ct. — Jounhton v. 
(XIUUTNEY (B. C.), [1920J 2 \V. W. R. 
4 59.— CAN. 


motion ncccs.Hary.] — Payne v. J^AMn 
(1844), 8 J. Eq. R. 517.— IR. 

a. Costs of petition making con- 
ditional order al).solutc .] — Delacherois 
V. WurxoN (1850), 2 Ir. Jur. 67. — IR 

b. (hsts of taking out order appoint- 
ing receiver .] — A receiver is not entith'd 
to tho costs of taking out the order 
appointing him, it being the duty of 
Uie party at whose instance the party 
is appoIntAMl to do so. — Woodropfe v. 



Part VIII. — ^Accounts. 
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964. & produce regularly.] — Bertie v . 
Abingdon (Lord), No. 1030, j)ost, 

965. Separate accounts — Real & personal 

property.] — A receiver will be ordered to 
separate accounts o£ the real & personal estates 
wliere necessary. — Hill v, Hibhit (1808), 18 L. T. 
553. 

966. Of all moneys received — Before & 

after security perfected.] — Smart v. Flood & Co., 
No. 254, anie. 

967. Copies of accounts — Number allowed.] — 

When a receiver, appointed in a suit, passes his 
accounts in chambers, & the sixme solr. appears 
both for the receiver one of the parties to the 
suit, only one eopy of the account can bo allowed 
between them on taxation. — Sharp v. Wright 
(186G), L. R. 1 Eq. (531 ; 14 L. T. 24G ; 14 W. R. 
552. 

Annotation : — Refd. lie Metropolitan Coal Consumers’ 
Assocn., Grieb’s Case (1890), 45 Ch. D. 600. 


Sect. 2.— PASSING ACCOUNTS. 

See R. S. C., Ord. 50, r. 20. 

968. Master’s certificate — Whether conclusive.] 

— Not usual to have reports of receivers’ accounts 
confirmed. — CowPER v. CowPER (Earl) (1731), 2 
P. Wms. 720 ; 24 E. R. 930 ; on aj^yeal (1730), 2 
P. Wins. 755, H. L. 

An7iotationH : — Mentd. Bagshaw v. Sponco (1743), 2 Atk. 
570 ; Burj^ess u. Wheate (1759), 1 Eden, 177 ; Farr v. 
Newman (1792), 4 Term K(‘p. 621 ; Cranfurd i\ Hunter 
(1798), 8 T(‘rin Rep. 13 ; Haywood v. Cope (1858), 25 
Beav. 140 ; Buchanan v. Harrison (1861), 1 John. H. 
662 ; Dean v. Brown, 11909] 2 K. B. 573. 

969. — — .] — A mast(U‘’s report of a 

receiver’s account, like his i*eport on taxation of 
costs, does not requin^ confirmation, cannot be 
(excepted to. But the ct. will enter into the 
consid(‘ration of objections to tlui general principle 
on which the master has proceeded in leaking a 
receiv(‘r’s account, but not of objections to parti- 
cular items of it. — Hhewetj. v. Jones (1824), 2 
Sim. ik. St. 170 ; 57 E. R. 309 ; on appeal (1827), 
3 Russ. 522, I-i. 0. 

Annotations : — Mentd. Russel v. Buchanan (1838), 9 Sim. 
167 ; MHntosh v. G. W. Uy. (1865), 13 L. T. 84. 

970. Interest on balances — Where not passed.] 

V. .Tolland, No. IGl, ante, 

971. Receiver ordered to pass accounts — Though 
action dismissed.] — Pitt v. Bonner, No. 975, 

972. .J — Hutton v, Beeton «fc 

M‘Murray, Beeton v. M‘Murray Hutton, 
No. 970, post, 

973. Time for objection to items.] — Where 
items have been included in a receiver’s bill of 
costs, which are charges for work done outside tlie 
scope of the receivership, objection must lie made 
to their being included in the taxation at the time ; 


& no action will lie for the subsequent recovery 
of the money due on such items. — Terry v, 
Dubois (1884), 32 W. R. 415, D. 0. 

Accounts in foreclosure actions.] — Sec Mort- 
gage, Vol. XXXV., pp. 574, 589, 590, Nos. 30G9, 
3070, 3277-3291. 

Costs of parties attending.] — See Executors, Vol. 
XXIV., p. 704, No. 7296; Lunatics, Vol. 
XXXIII., p. 242, No. IGIG. 

Re-opening accounts — Grounds for.] — See 
Executors, Vol. XXIV., p. 705, Nos. 7310, 7311 ; 
Mortgage, Vol. XXXV., pp. 589, 590, Nos. 3277- 
3291. 


Sect. 3.--PAYMENT OF BALANCES. 

974. Payment in ordered — Though arbitration 
pending.] — Where one of the parties in a cause is 
appointed receiver, & afterwards, by a consent 
order, all the matters in dispute in the cause are 
referred to arbn., this order &; the pending 
reference will not be any objection to making such 
application to the ct., as may be necessary, in 
order to compel the party who is receiver, to pay 
in, to the credit of the clause such sums as the 
master shall have rej)orted due from liim, in his 

character of receiver. v. .Farm an (1824), 3 

L. J. O. S. Oh. 12. 

975. Though action dismissed.] — Order 

made in a cause after the bill had been dismissed, 
tluit the rec(‘iver should pass his accoimts &; pay 
the balance to deft. — PiTT v, Bonner (1833), 5 
Him. 577 ; 58 E. R. 45(5. 

976. — -l—B., in Oct. 1802, was 

appointed receiver in a (uiuse in which he was a 
deft. The bill, which alleg(^d a iiartnersliip, be- 
tween H. B., was in Nov. 18(53, dismissed with 
costs. The minutes proposed that the receiver 
should pass his accounts, cV pay into ct. the balance 
which should be certified to be due from him. An 
application to vary, on the ground that passing the 
accounts had become unnecessary, was refused, 
with costs. — Huri’ON v. Beeton & M‘ Murray, 
Beeton v. M ‘Murray A: Hutton (18G3), 9 Jur. 
N. S. 1339. 

977. Compliance with order for payment — 
What amounts to.] — Wlien an action is commenced 
in a district registry & money is ordered to be paid 
by a recudver into ct. to the credit of tlie^ action, it 
is not a compliance with that order to pay th(3 
money into a bank “ to the credit of th(3 district 
registrar.” That mode of payment is irregular, 
& the mom‘y will be ordered to be brought into ct. 
under Court of Chancery Funds Act, 1872 (c. 44), 
cS^ Rules.— Finlay Davis (1879), 12 Ch. D. 735 ; 
39 L. T. GG2 ; 27 W. R. 334. 

978. How enforced.] — (1) Where a person 

sc(‘ks for damages, on the ground of the improper 


PART VIII. SECT. 1. 

964 i. Thily to keep eiccounfs — ct 
produce reuularly.] — He, Buhkk (1809), 
J Ball& B. 74.— IR. 

d. licvicw of tu'counts — Application 
of niiiior on niiaininu nuijority ,] — 
Receiver’s accounts wliicli had been 
passed, ordcrtul to bo reviewed on 
application of tlio person, late a Tiiiuor, 
who had attained his affc. — WiU)- 
Kinoc V. M‘Ka.ne (1827), 2 Mol. 545. — 
IR. 

e. Duty to file accounts — Upon order 
of court.] — Armitagk V. Forbes (1831), 
Hayes, 222, 229.— IR. 

I. Power of court to surcharge accounts 
— After receiver’s discharge.] — Notwith- 
standing- the discharge of a receiver, 
the ct. has jurisdiction to surcharge 
hia accounts. — Re Edwards (18i)2), 31 
Ji. R. Ir. 242.— IR. 


g. Power of court to order receiver 
to account.] — A ct. having ai»pointed 
i receiver in a suit has authority 
I incidental to its jurisdiction, to order 
lihn to account, althougii the suit may 
be no longer ponding. — Re Piiem Labl 
JMclltok, Administrator - Generat. 
OF BeNOAI, T. PRKM LaXL MULLK'K 
(1895), I. L. R. 22 Calc. 1011; 22 

1j. R. Ind. App. 203.- -IND. 


PART VIII. SECT. 2. 

h. Jl^ho 7 nay appear.] — Trusts Sz 
Guarantee (Jo., Ltd. v. Grand Valley 
Ry. Co. (1915), 8 O. W. N. 416 ; 24 
D. L. R. 171; 34 O. L. R. 87.— CAN. 

k. Application for receiver to pass 
accoimts — Necessity far special groxuid 
for appHcoitirm .] — Application of a 
third person, tliat a receiver slioulci T*aas 


his account, & appet. having liberty 
to attend in the office on the passing 
of it, refused, no special ground for 
such application having been shown. — 
Colburn v. Coouer (1811), 8 I. Kq. R. 
510.— IR. 

PART VIII. SECT. 3, 

l. Unauthorised investment — Liability 
to account for profit.] — Whore a receiver 
had made an investment unauthorised 
by tJio ct.. by which a profit had been 
made : — Held : the amount realised 
must be added to the principal. — 
Baldwin Cr\w’ford (1866), 2 Ch. 
Ch. 9.— CAN. 

m. Improper rctc7ition of halanve — 
Liability for interest.] — A receiver who 
improperly retains a balance in his 
hands, must pay interest on the amount, 
when he passes his next account. — 

G 2 
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Receivers. 


Sect, 3 . — Payment of balances. Sect. 4 : Sub-sects. 
1, 2 3. Part IX. Sect. 1 & 2 : Sub-sect. 1>] 

use of the process of this ct., & the person against 
whom the complaint is made requires the matter to 
be tried at law, this ct. will permit it to be tried at 
law, instead of itself assessing the damages. 

(2) A four days’ order seems still to be the 
proper process for compelling a receiver to pay over 
his balances in accordance with an order of the ct. 
— Whitehead v. Lynes (1864), 34 Beav. 161 ; 
34 L. J. Ch. 201 ; 11 L. T. 615 ; 11 Jtir. N. S. 74 ; 
13 W. B>. 306 ; 55 B. R. 596. 


986. Payment of Interest — On balance not 
paid in.] — Fletcher v. Dodd, No. 777, ante. 

9g7, 1 i;, JoLLAND, No. 161, 

ante, 

988. .] — Potts v. Leighton, No. 927, 

ante. 

989. .] — Pearse V, Green, No. 903, 

ante. 

990. .] — Dawson v. Baynes, No. 1053, 

post. 

991. Braiiam V. Bowes (1836), 

Donnelly, 84 ; 47 E. R. 242. 

992. .] — Bristowe v. Needham, No. 

934, ante. 


Sect. 4.— DEFAULT. 

Sub-sect 1. — Proceedings against Receiver. 

979. Four day order.] — Scott v. Platel, No. 
579, ante. 

980. .] — Whitehead v. Lynes, No. 078, 

ante. 

981. Execution.] — A receiver need not be served 
with a writ of execution of a decretal order, but 
only with a copy, &: if he disobeys, shall be com- 
mitted. — Macarty V. Gibson (1728), Mos. 40; 
25 E. R. 258, L. 0. 

982. .] — A warrant of the Lord Chancellor 

for the commitment of a person, appointed a 
receiver by the Ct. of Ch., for the non-payment of 
a balfiince certified against him, is only in the nature 
of a civil execution. — Brett v. Close (1812), 10 
East, 293 ; 104 E. R. 1100. 

983. Committal.] — Receiver, not paying in a 
balance under an order, may be proceeded against 
personally by commitment. A previous order, in 
the alternative, that by a certain day he shall pay, 
or stand committed, is necessary ; th vigh lie was 
under an oi*der for payment by a certain day upon 
his appearance by counsel, praying time. — 
Davies v. Cracrafi' (1807), 14 Ves. 143 ; 33 E. R. 
475. 

Annotation : — Refd. LV Grey, [1892] 2 Q. 13. 410. 

984-. .] — Where a receiver makes default 

in payment of a balance due from him j^ayment 
may be enforced by committal . — Re Bell’s 
Estate, Foster v. Bell (1870), L. R. 9 Eq. 172 ; 
21 L. T. 781 ; 18 W. R. 869. 

Annotation : — Refd. Re Gent, Gent-Davis v. Harris (1888), 
40Ch. D. 190. 

Sequestration .] — See Execution, Vol. XXI., 
p. 595, No. 1774. 

985. Recognisances put in suit.] — Tiiurlow 
r. Thurlow (1840), 4 Jur. 982. 

Application of Statute of Limitations .] — See 

LimTATiON OP Actions, Vol. XXXIT., p. 501, 
Nos. 1623, 1624. 


Sub-sect. 2.— Penalties. 

See R. S. C., Ord. 50, r. 18. 

Loss of remuneration.]— Nos. 932-935, ante. 


Sub-sect. 3. — Liability op Personal Repre- 
sentatives OF Receiver. 

993. General rule.] — L imon v. Limon (1782), 
cited in 16 L. T. O. 8. 337. 

Annotation : — FoUd. Ludgato r. Channell (1851), IG L. T. 
O. S. 3.S7. 

994. .] — Re Burt (1780), cited in 16 

L. T. O. S. 337. 

Annotation : — Folld. Liidgato v. Channcll (1851), IG L. T. 
O. S. 337. 

995. Recognisance enforced against represen- 
tative.] — Wliere in the lifetime of a receiver an 
unascertained balance was found by the master’s 
report to be due from him, & he died without pay- 
ment of such balance, the ct. ordered, upon 
petition, that his recognisance should be put in 
suit against liis real & personal representatives 
against his sureties. — Ludgater v. Channel! . 
(1851), 3 Mac. G. 175 ; 10 L. T. O. S. 337 ; 42 
E. R. 227, L. C. 

.] — See, also, Executors, Vol. XXIIL, 

p. 354, No. 4217. 

Liability for payment of interest .] — See Execu- 
tors, Vol. XXIV., p. 712, Nos. 7385, 7386. 

996. Summary order for account.] — L ittleboy 
V. Spooner (1820), 1 Seton’s Judgments & Orders, 
6th od. 815. 

Annotations : — Ezpld. Ludgater r. Chaniioll (1847), 15 Sim. 
479. Refd. Hawkins v. Gathercolo (1855), 6 De G. M. (fc 

G. ]. 

997. .] — The ct, has no jurisdiction to 

order, in a summary way, the exor. of a deceased 
receiver to bring in pass liis testa-tor’s accounts, 
& pay the balance to be found due out of the 
assets. — .J enkins v. Briant (1834), 7 Sim. 171 ; 
4 lu J. Ch. 2 ; 58 E. R. 802. 

Annotation : — Distd. Ludgater v. Channcll (1851), 3 Mac. & 
G. 175. 

998. Leave granted to executor — To carry in 
accounts & lodge balance.] — Holmes v. Holmes 
0843), 1 Seton’s Judgments & Orders, 6th ed. 
S14. 

999. Right to attend taking of accounts.] — 

Simmons v. Rose (1860), 2 Dani ell’s Chancery 
Practice, 7th cd. 1456. 


Harman v, Forstkk (1825), 1 Hog. 
318.— IR. 

n. .] — Fetnam V. Kirby 

(1841), 4 1. Kq. K. 320.— IR. 

o. .] ~Jte St. GEr)R(;E’s 

Estate (1887), 19 L. Jl. ir. 5GG,— IR, 

PART VIII. SECT. 4, SUB-SECT. 1. 

983 i. Committal .'] — Where an order 
in made upon a rceeivur for payment 
of money, tlic ct. on default will com- 
mit for a contempt of such ord<^r, 
without requiring any further order 
to be served, — ^M cIntosji r. FJllio7t 
(1851), 2 Gr. 39C.— CAN. 


p. fSmnmons to account — Right of 
receiver .] — A receiver Is only entitled 
to one summons to account. — Lawlor 
V. Lowry (1824), 1 Hog. 140.— IR. 

q. .1 — Bride 1% Clarke 

(1828), 1 Mol. 233.— IR. 

r. DiHcJmrge from attaeJunent — On 
production of copg of account.] — 
AVJicre a receiver lias been attacliod 
for not accounting, lie will be discharged 
from the attachment on producing a 
copy of his account, & paying the costs 
of the attachment. — M‘Cartiit v. 
M'Cartity, Smith on Receivers, 197, 
207.— IR. 


t. Rower of receiver to jjlead in- 
validity of recognisance, — Estoppel .] — 
A receiver who has gone into receipt of 
rent luider the ct., will not bo allowed 
to jiload to a scire facings, upon Ids 
recognisance, that the same was taken 
by an unauthorised person. — ^AV el- 
LESLEY V. Morninoton (1863), 13 

I. Ch. R. 559.— IR. 


PART VIII. SECT. 4, SUB-SECT. 3. 

9981. Leave granted to executor — 7'o 
carry in accounts <S: Lodge halancc .] — 
Magan V. Fallon (1843), 5 I. Kq. J{. 
490.— IR. 
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Part IX. — Discharge. 


Sect. 1,— IN GENERAL. 

1000. Judgment not providing for continuance of 
appointment — Whether absence operates as dis- 
charge— Appointment generaiiy.]— CiiusE v. Smith 
(1879), 24 Sol. Jo. 121, C. A. 

1001. .] — Where, on an inter- 

locutory order, a receiver & manager has been 
appointed as receiver generally & as manager until 
a fixed date, upon the motion for judgment in the 
action, the minutes of judgment should not con- 
tinue the receiver, but merely extend the time 
during which the receiver may act as manager, 
as he is still in office as receiver, by reason of the 
former order. — Davies v. Vale of Evesham 
Preserves, Ltd. (1895), 73 L. T. 150 ; 43 W. R. 
040. 

1002. .] — Where a receiver has 

been appointed generally in an action it is un- 
necessary, when the action comes on upon further 
considei*ation, to insert in the minutes a direction 
to continue tlio receiver . — Rc Underwood, 
Underwood v. Underwood (1889), 00 L. T. 381 ; 
37 W. R. 428. 

1003. Appointment for limited time — “ Until 
judgment or further order.”] — Brinsley v. 

JiYNTON & LyNMOUTH HOTEL & PROPERTY CO,, 

as reported in [1895] W. N. 53. 

1004. Order lor delivery up of documents — After 
discharge — Costs.] — A decree made witli costs 
against a land agent <&; receiver after his dischai'ge, 
for the delivery up of all documents relating to 
tlie cstat(i ^ its management. — Beresford (Lady) 
V. Driver (1852), 10 Beav. 134 ; 22 L. J. Oh. 407 ; 
51 E. R. 728; prmous jnocecdvujfi (1851), 14 
Beav. 387. 

Annotation : — Mentd. ScUar r. Grillin (1863), 33 L. J. C’h. 6. 

Property of lunatics.] — Sec Lunatics, Yol. 
xxxm., p. 180, Nos. 830, 831. 

Debenture-holders action.] — See (Jompanies, 
Xol. X., pp. 803, 804, Nos. 5097-5099. 


Sect. 2.— WHEN ORDER GRANTED. 

S UR -SECT. 1. — Continuance of Appointment 
Unnecessary. 

1005. Object of appointment effected —Payment 
of arrears of annuity.] — Davis v. Marlboroiuhi 
(Duke), No. 713, ante. 

1006. .] — A receiver had been 

ai:)pointed upon bill filed by an annuitant on the 
estate. All arrears having been i:)aid off, under the 
cucumstances, the order appointing the receiver 
was discharged. — Braiiam v. Strathmore (1814), 
3 L. T. O. S. 400 ; 8 Jur. 507. 

1007. Payment of incumbrances — Posses- 

sion by tenant for life.] — Testator who died in 
J 844, devised to trustees a moiety of liis real estates 
upon trusts for his son for life, with remainder to 
liis grandson for life & his sons in tail to pay all 
his debts &; sums of money as he should owe at 
the time of his decease, whether by way of mtge. 
bond, or otherwise, including a simi of £8,000 


charged upon the estates ; & he directed that the 
rents & profits of the estates should be received 
by the trustees & be applied in liquidation of the 
debts until the whole, including the £8,000, should 
be paid ; that no person to whom any estate for 
life or in tail was limited should be entitled to the 
rents & profits until the estates were totally dis- 
incumbered & clear of debts ; & that the trustees 
should invest the moneys wliich come to their 
hands upon good security at interest until the same 
should be applied in payments under the trusts. 
A receiver had been appointed. The whole of the 
debts had been paid excepting the £8,000 by sales 
of parts of the estates under orders of the ot., Sc 
there was an accumulation fund in ct. sulYicient 
to pay the £8,000. On adjourned summons : — 
Held : the receiver must be discharged. Sc the 
tenant for life be let into possession of the estates. — 
Tewaut V. Lawson (1874), L. R. 18 Eq. 490 ; 43 
L. J. Ch. 073 ; 22 W. R. 822. 

Annotations : — Mentd. Norton v. Johnstone (1885), 30 
Cli. J). 649 ; Ji(‘ Green, Baldock v. Green (1888), 40 
Ch. D. 610 ; Hollywood v. Hollywood, [1902] 1 Ch. 347 ; 
lie Hoathcote, Heathcote v. Trench, [1904] 1 Ch. 826; 
lie Welister, Thompson v. Thompson (1910), 102 L. T. 
905 ; lie CresHWoU, Lineham v. Cresswell (1913), 57 
8ol. .To. 578 ; Jie Stamford & Warrington, Payne v. Grey 
(192.5), 94 L. J. Ch. 294. 

Com/pare Companies, Vol. IX., p. 550, No. 3680. 

1008. Settlement of dispute as to title — 

Accounts not settled.] — On motion by petition in 
the ct. below, for tlie discharge of a receiver, the 
ct. refused tln^ motion, Sc dismissed the petition 
with costs, but engrafted on the order of dismissal 
certain directions asked for by defts.. Sc supported 
by their affidavits, in opposition to the motion : — 
Held : such addition to the order was contrary to 
the practice of tlie ct., Sc ought not to have been 
made ; Sc upon the facts disclosed, an order for 
the dismissal of the receiver ought to have been 
made jnirsuant to the prayer of the petition. 

An order having been made, dismissing a motion 
for the settlement of accounts, Sc payment over 
of the balance, on the ground that the accounts 
had not been fully taken under the original decree, 
or ilu‘ balance asc^ertained, alfimied on appeal, 
but without costs. — P almer p. Barrett (1837), 
1 Moo. P. (\ 0. 415 ; 12 E. R. 872, P. C. 

1009. Appointment following refusal of 

executors to act — Subsequent offer of executors to 
act.] — A l eceiver who had been .appointed by reason 
of t he exors. having refused to act under testator’s 
will, (xuitted his place of residence in the vicinity 
of the estates in respt'ct of which he had been 
appointed receiver. The ct., on the consent of 
the other paiiies to tlie cause, Sc the exors. express- 
ing the IT* willingness to act, made an order to that 
effect, S: that the receiver sliould pass his accounts. 
— Davy v. Gronow (1845), 11 L. J. Ch. 134. 

1010. .] — Powys v. Bhvgrave (1853), as 

reported in 2 Plq. Rep. 305: 18 Jur. 102; 07t 
appeal (1854), 4 De G. M. Sc G. 418, L. C. 
Annotations: — Mentd. Warren v. Hudall, PJx p. Godfrey 

(I860), 1 John. & H. 1 ; Barnes i\ Dowling (1881), 44 
L. T. 809 ; Rc Williaines, Andrew l\ Williamos (1884). 
62 L. T, 4i ; Rc Hotchkys, Freko v. Calmady (1886), 32 


PART IX. SECT. 1. 

a. Necessity for order of discharyr.] 
— Shankar Das v. Behari Lal (1925), 
I. L. R. 6 Lah. 442.— IND. 

• b. .] — White v. Westmeath 

(Lord) (1828), Beat. 174.— IR. 

0 . .] — Kenny v. Clarke (1813), 


5 I. Eq. R. 280.— IR. 

d. .] — Johnston v. HE.NDEiiaoN 

(1844), 8 I. Eq. R. 521.— IR. 

e. What amounts to discharyc — 
Injunction to put piircJiaser in pos- 
se s»iun .] — An in junction to put the 
purchaser into possession amounts to 
a dischai*ge of the receiver. — Anon. 


(1S39), 2 1. Eq. R. 41G.— IR. 

PART IX. SECT. 2, SUB-SECT. 1. 

4005 i. Object of appointment effeded 
— Payment of arrears of annuity .] — 
Savkey O'Maley (1825), 2 Mol. 491. 
— IR. 

f. PaynioU o incumbrances — 
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Sect 2. — When order granted: Sub-sects* 1, 2, 3, 
4 <fc5.] 

Ch. D. 408 ; Tie Cartwright, Avis r. Newman (1889), 41 

Ch. D. 632 ; lie Freman, Dimond v. Newbum, [18983 1 

Ch. 28 ; Blackmore v. White, [1899] 1 Q. B. 293. 

1011. Establishment of mortgagee’s title.] — 
BowiiES IK Parsons (1749), 1 Dick. 142 ; 21 E. B. 
222 . 

1012. .] — Langton V. Langton, No. 1034, 

post* 

1013. Appointment in consequence of incapacity 
of trustees — Subsequent appointment of new 
trustees.] — (1) A receiver who had been appointed 
in consequence of the misconduct & incapacity 
of trustees under a will, discharged, upon the 
appointment of new trustees by the ct. 

(2) A receiver is appointed for the benefit of 
all parties interested, & will not therefore be dis- 
charged, merely on the application of the party 
at whose instance he was appointed. — Bain- 
BKIGGE IK Blair (1841), 3 Beav. 421 ; 10 L. J. Ch. 
198 ; 49 E. B. 105. 

Annoiaiion : — Generally^ Mentd. Alsop r. Bell (1857), 24 

Beav. 451. 

1014. Appointment pending probate — Grant of 
probate.] — Where a suit is instituted merely for the 
protection of the assets pending a litigation for 
probate in the Ecclesiastical Ot., the practice of 
the ct. is, upon the grant of probate, to discharge 
the receiver, stay all i^roceedings in the suit, & 
dispose of the costs. — Barton v. Bock (1850), 22 
Beav. 370 ; 52 E. B. 1153. 

Annotaiion: — Mentd, Grimaton r. Tiiiims (1870), 22 L. T. 

64(i. 

1015. Foreclosure order absolute.] —The receiver 
& manager, appointed before judgment in a 
foreclosure action, received moneys that renresented 
the gross takings in the business of th mtged. 
property, wliich was a leasehold public-house. The 
moneys were received from day to day iRirtly before 
& partly after the date fixed for redemption. The 
ct. made a final order for foreclosure A dfiected that 
the receiver & manager sliould pass forthwith his 
final account, & be discharged, his recognisance & 
bond to be vacated. — Holt <fc Co. v, Bkagle 
(1886), 55 L. T. 592. 

1016. Dismissal of suit.] — ITjt v * Bonner, No. 
975, a7ite. 


8UB-SECT. 2. — Bankruptcy of Debtor Super- 
vening. 

1017. Whether operating as discharge.] —Skip 
IK Harwood, No. 882, ante. 

1018. — — .] — A receiver - manager had been 
appointed on an ex parte ai)plication by pltf. in a 
foreclosure action under a mtge. of brewery 
premises. The mtgor., deft., afterwards became 
bkpt. on his own petition. The official receiver 
opposed a motion by jiltf. for the continuance of 
the original receiver manager, contending that 
he ought to be substituted : — Held : an order 
must be made confirming the previous appoint- 
ment, continuing the person then appointed as 
receiver of the rents A profits of the premises 
comprised in the mtge., & as manager of the 
business, he to be at fiber! y to use any of the vats, 
fixed motive machinery, & other jiroperty com- 
prised in the mtge., but nothing else. — Deacon 
V. Arden (1884), 50 L. T. 584. 


1019. Transfer of proceedings to Bankruptcy 
Court.]— The beneficiaries under a will commenced 
an action in the Ch. Div. against the acting 
trustee & exor., who was a partner in deceased 
testator’s business, claiming a declaration that the 
assets of the business formed part of the estate 
of the testator ; that an account might be taken 
of the partnership dealings, & that the affairs of 
the partnership might be woimd-up ; that deft, 
might be removed from being a trustee, & that new 
trustees might be appointed ; & administration 
of testator’s estate. A receiver was then ap- 
pointed to get in testator’s estate, & the debts & 
assets of the partnership business. Shortly after- 
wards deft, was adjudicated a bkpt. Thereupon 
his trustee in bkpey. applied to the Ch. Div. that 
the receiver might be discharged, & the action 
handed over to the Bkpey. Ct. so far as related to 
the debts & assets of the partnership business. 
It was decided that the Ch. Div. having seisin of 
the action, it would not be proper to hand it over 
to the Bkpey. Ct., nor to divide the administration 
into two parts : — Held : the application was 
wi'ongly made, the right procedure being to apply 
to the judge of the Bkpey. Ct., under Bkpey. Act, 
1883 (c. 52), s. 102 (4), to order a ti*ansfer to liim- 
self of t;he action pending in the Ch. Div . — Be 
Somes, Stewart v. Somes (1895), 73 L. T. 359, 
C. A. 


Sub-sect. 3. — Appointment Irregular, 

1020. Appointment of improper person — Son of 
next friend of infant.] — Taylor v. Oldham, No. 
150, a7\te. 

1021. Plaintiff’s solicitor — Without sanction 

of defendant.] — Be Lloyd, Allen v. Lloyd, No. 
159, anie. 

1022. Appointment over property not charge- 
able — Settled property — Married woman.] — By a 

post-nuptial settlement made before the Married 
Women’s Property Act, 1882 (c. 75), property 
devised by will to a married woman for her separate 
use without restraint against anticipation was 
limited to her for life for her separate use, without 
power of anticipation, remainder to the husband 
for life, remainder to the children. The wife after 
the Act dui‘ing coverture made a promissory 
note in favour of pltfs., & after the death of her 
husband pltfs. obtained judgment upon the note 
against the widow & an order for the appointment 
of a receiver of the rents & i^rofits of the property 
in settlement ; — Held : upon the true construction 
of Married Women’s Property Act, 1882 (c. 75), 
ss. 1, 5, & 19, the property in settlement was not 
liable to satisfy the judgment & the order appoint- 
ing the receiver must be discharged. — Beckett v. 
Tasker (1887), 19 Q. B. D. 7 ; 56 L. T. 636 ; 36 
W. B. 158. 

A7inotalions : — Consd. Pelton v. Harrison, [1891] 2 Q. B. 

422. Befd. lie Lumley, Hood Barrs v. Catlicart 

7 Jl. 400 ; Soft-law v. Welch, [1899] 2 Q. B. 419. Mentd. 

BraumKtein v, Lewis (1891), 7 T. L. 11. 246 ; lie Howott, 

Exp. Leveiie, [1895] 1 Q. B. 328. 

1023. Judgment debtor’s salary.] — W al- 

BROOK & Co. V . Jones & Lewts (1887), 3 T. L. B. 
609, C. A. 

1024. Appointment where trustee with power of 

entry & distress already in existence.] — Becciver 
ought not to be appointed where there is a trustee 
with power of entry distress. — Buxton v. 


All claims inust he sal isjhd,]— L v r. 

Bowen (1803), 1 Sch. A Lof. 296.— IR. 

g. * .] — MuKUOuuij r. 

Frescu (1827), 2 Mol. 497.— IR. 


PART IX. SECT. 2, SUB-SECT. 3. 

h. J*ropcHy of sir anger erroneously 
included in order .] — A receiver who had 
betjii wrongly appointed over propert y 
belonging to a poraon not a party to the 


cause disehargod, not-uithstauding tlio 
abatement of the suit by the death vf 
the sole deft. — L avender - y. Lavender 
(1875), 9 I. It. E(i. 593.— IR. 
k. Receiver suhscqucntly come under 



Part IX. — ^Discharge, 
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Monkhouse (1810), Coop. G. 41 ; 35 E. R. 470, 

L. C. 

Annotatirms : — Apld. Sollory v. Leaver (1861)), L. R. 9 Eq. 

22. Consd. Kelsey v, Kelsey (1874), L. K. 17 Eq. 495. 

1025. Property of stranger erroneously Included 
in order.] — Fowler v. Haynes, No. G97, ante, 

1026. Appointment enabling one partner to act 
in excess of partnership powers.]— The ct. has no 
jurisdiction in an action for winding up the 
partnersliip to confer on a receiver greater powers 
in this respect than a i.)artnor would have had. — 
Niemann i;. Niemann (1889), 43 Ch. D. 198 ; 59 
J.. J. Ch. 220 ; 62 L. T. 339 ; 38 W. R. 258, C. A. 

1027. Appointment on misleading evidence.] — 
In a debenture-holder’s action by pltfs. S. had been 
by order of Nov. 27, 1916, appointed receiver 
manager of the property &; assets of defts. In 
an affidavit of W. described as a “ director of public 
cos.,” he stated that for five years past he had 
known S. of No. 1, R. Street, A., “ accountant,” 
the proposed receiver manager, that the 
accountant had carried on business as such for 
upwards of five years at No. 1, R. Street, &; else- 
where in the City of London, & that S. was a person 
of respectability tS6 a fit proper person to be 
appointed receivcT &; manager of defts.* i)ropcrty 

assets. 8. was, according to the evidence, 
secretary to a political league, had an office 
at No. 1, R. Street, for two months past, ^ there 
was no evidence that he had carried on business as 
an accountant. On motion to discharge 8. from 
the receivership : — Held : the appointment had 
been procured by means of a misleading affidavit', 
& the receiver must be discharged. — Ee Chiircii 
1*RESS, Ltd., Vk’touia House Printing Co., 
Ltd. V, Church 1*ress, Ltd. (1917), 116 L. T. 
247. 

Appointment prejudicing executor’s right of 
retainer.]— Executors, Vol. XXIIL, p. 377, 
Nos. 4463,4461. 


SuH-sE(jT. 4 . — Misconduct or Default or 
Receiver. 

Sec R. 8. C,, Ord. 50, r. 21. 

1028. Waste.] — Receiver commits waste A dis- 
(•barged by all parties conceded in interest. — 
Bell v. 8pereman (1726), Cas. temp. King, 59 ; 
E. R. 222, L. C. 

1029. Receiver absconding.] — Shackel v. Mari.- 
BOROUGH (Duke) (1844), 1 Seton’s Judgments & 
Orders, 6th ed. 805. 

1030. Irregular rendering of accounts.] — A re- 
ceiver had been accustomed to bring in his accounts 
very irregularly in point of time, & thenhy the 
actual balances in his hands never clearly appeared. 
He was specially ordered to bring in his accounts 
before a given day in every year, accompanied 
with an affidavit, showing the actual balance in 
hand, inquiries were also directed as to his former 
balances, he was ordered to pay the costs of 
the application. 

The conduct of the receiver has been very 
irregular ; i^etitiomq* has great reason to com- 
plain of it ; <fe, for the protection of petitioners, it 
is necessary that the receiver shorrld be dis- 
charged, or that some better security than has 


hitherto been afforded should be provided. Peti- 
tioner must be indemnified from the costs of it. 
The receiver must pay them, & if he has not acted 
in concert with those who are entitled to the 
estate subject to the charges, he must personally 
bear them. If he has acted in concert with them, 
or been countenanced by them, it may not be 
improper to allow him to charge them in account, 
against any balance of the rents wliich may remain 
aft(*r payment of the charges (Lord Langdale, 
M.R.). — Bertie v. Abingdon (Lord) (1845), 8 
Bcav. 53; 50 E. R. 21. 

1031. Failure to pay rent of premises.] — Mit- 
chell V, CoNDY, [1873] W. N. 232. 

1032. Attempt to remove partnership business — 
To injury of one partner.] — Mitchell v. Condy, 
[1873] W. N. 232. 

1033. Mismanagement — Not illiteracy.] — Chay- 
TOR V. Maclean, No. 147, ante. 


Sub-sect. 5. — On behalf of 1’rior 
Incumbrancer. 

1034. Establishment of prior title.] -Ceduis qne 

trust undt‘r a will instituted a suit to have the trust s 
carried into effect & to set aside a mtge. of a part 
of the trust estate made by the trustees. By th(j 
terms of the mt^ge. the mtgees. were not entitled 
to tak(j possession except uj)on a prescribed notice. 
B(‘fore this notice had been given pltf. had obtained 
an order for a receiver, Sc also an order to take 
proceedings with respect to a claim adv(U*se to the 
interests of all tlie parties to the suit. Afterwards 
a decree was made in the suit, establishing the 
validity of tlie mtgte Sc directing a sale, in which 
all parties were ordered to join. Tlie mtgees. 
neither consented to nor opposed the interlocutory 
orders being made, nor did they at the hearing 
ask for a disinissal of thti bill as against them- 
selves, or oppose the insertion of the direction for a 
sale. They aft (‘rwards applied to have the receiver 
discharged Sc to be let into possession, Sc gave 
the notice prescribed by tlui mtge. On their 
application being refuscMl, they appealed from thci 
refusal. Sc at the same time from so much of the 
decree as rendered it obligatory on them to 
concur in the sale: — Held: (1) they had not 
adoj:)te<l tlie proceedings in the suit, but were 
entitled to priority over the costs of it Sc of the 
action, & also to have the receiver discharged Sc 
the decree varied so far as it bound them to join 
in the sale ; (2) testator’s estate in the subject 

of the security being equitable, the ct. might 
direct possession to be delivered to the mtgees. — 
Langton V. Langton (1855), 7 De G. M. Sc G. 30 ; 
3 Eq. Rep. 391 ; 24 L. J. Ch. 625 ; 24 L. T. O. 8. 
294 ; 1 Jur. N. 8. 1078 ; 3 W. R. 222 ; 44 E. R. 
12, L. .TJ. 

Annotation :■ — Gcncralli/, Refd. lie Pound & Hutchins (188‘J), 

42 Ch, U. 402. 

1035. .]— Pltf., having obtained judgment, 

was by an order made at chambers appointed 
receiver of the rents of some houses belonging to 
deft. ; ^ the order was made without jircjudice to 
prior incumbrances. G. having applied to dis- 
charge the order appointing the receiver on the 
ground that he was a second mtgee. under a deed 


di8qualiJicaiioiiA-~'\Vh^'n) a iccoivci’, by 
being appointed exor. ol the former 
pltf., since deceased, became pltf., 
tlio ct. discharged him on that gromid. 
— Barclay v. O’Brien (1825), un- 
reported. — IR. 

1. .1 — Mkaha V. Euan (1840), 

9 1. Eq. II. 259.— IR. 


PART IX. SECT. 2, SUB-SECT. 4. 

m, Kifccl oj hona -Cm motinn 

ti) remove a receiver lor iiiisconduet; - 
Held : ho liad committed a briwich of 
duty, but as lu* liad acted bond fide & to 
tlie best of bis judgment for tho bencilt 
of all parties, he should not be removed. 

V. OlTAWA He PltESCOlT 


Uv. Cu., 1 (’ll. Ch. CAN. 

PART IX. SECT. 2, SUB-SECT. 5. 

n. iicnerai rale .] — A prior creditor 
who has obtained an order for the 
appointment of a receiver is entitled 
to discharge an order for a reeidver 
over the same lauds, obtained by a 



88 Receivers. 


Sect, 2 . — When order granted: Suh-sects. 5, Q&l. 

Sect 3. Part X. Sects. 1, 2 <fc 3.] 

executed by deft, before the judgment in the 
action, the Q. B. Div. referred the question as to 
the validity of G.’s mtge. to a master, who aftt^i* 
hearing evidence reported that the mtge. was a 
sham & had been executed in order to defeat deft.’s 
creditors. The Q. B. Div. declined to review the 
evidence upon which the master had acted, 
accepted his report as conclusive, refused G.’s 
application : — Held : inasmuch as the receiver 
was appointed under an equitable jurisdiction 
now rested in the Q. B. Div., the evidence before 
the master might have been reviewed ; & the (’t. 
of i\i)peal being of opim'on on the evidence that i lie 
mtge. had been executed in good faith, discharged 
the order made at chambers, whereby pltf. was 
appointed receiver. — Walmsley v. Mundy (1884), 
13 Q. B. D. 807 ; 32 W. R. 602 ; sub ?wm. Walms- 
ley V. Mundy, Hx p. Goodenough, 53 L. J. Q. B. 
301 ; 50 L. T. 317, C. A. 

All ru>iii lion : — Mentd. Chance & Hunt v. G. W. Hy., L. & 

N. W. Hy., Mid. Hy. & North StatTordshirc Hy. (1014), 

15 Hy. & Can. Tr. Cos. 241. 

1036. Substitution of nominee of incumbrancer.] 

— Stanley v. Coultiiurst, [1868] W. N. 305. 

1037. .] — B. debenture stock issued by the 

above co. was secured by a trust deed, called the 
B. secm'ity, on the general assets & on the site 
of a hotel, with a “ primary trust for conversion ” 
when the B. security became enforceable. 
Clause 18 provided that the B. trustees should hold 
the moneys to arise under the primary trust for 
conversion upon irust, that they should thereout 
in the first place pay or I'etain their costs & expens(is 
“ including the remuneration of the F. trust ees ” 
& should apply the residue in paymeia of the B. 
stockliolders, & should pay the surplus, if any, to 
the co. Clause 34 provided that the co. should 
pay the B. trustees a fixed i*emun(U’ation per anyium 
to continue payable until the trusts of the B. 
security should be finally wound up A whether 
or not a receiver should be appointed or the trusts 
should be administered by tlie ct. The B. security 
became enforc(‘able A a receiver was ai)pointed 
in a B. stockholder’s action. This receiver w^as 
superseded by a receiver appointed in an action 
by the trustees of a prior lien security, to which 
action the B. trustees were parties, A in which 
their security wfis established. The hot(*l was 
actually sold by the prior lien trustees, tlu^ 
entire purcha.se-money being received ck })aid by 
them into ct. in pursuance of an order in tie* 
prior lien action. The B. trustees joined in tin* 
conveyance. After discharging the prior lien a 
considerabh? surplus was left in ct. for the B. stock- 
holders : — Held : the B. trustees were (iiit itled 
to their fixed contractual remuneration under 
clause 34 until tlie trusts of the B. security were 
finally wound up, <fe under clause 18 to a lien on 
the surplus ]iroceeds of sale in ct. in priority to 
the B. stockholders .^ — lie Piccadilly Hotel, Ltd., 
Paul v. Piccadilly Hotel, Ltd., [19111 2 Ch. 
534 ; 81 L. J. Ch. 89 ; 105 L. T. 775 ; 56 Sol. Jo. 
52 ; 19 Mans. 85. 

Annotations : — Consd. Jlf Locke & Smith, Wigaa v. Tlie Co., 

(1914] 1 Ch. 087 ; Jtr liritiBh CoiiHolidatod Oil CoriJii . 

Howell r. The Co., [1919] 2 Ch. 81. Refd. Jic Ang-lo- 


Oanadian Lauds (1912), Ltd., Park v. The Co., 

2 Ch. 287. 

Sec, also. Mortgage, Vol. XXXV., p. 524, 
Nos. 2539-2542. 


Sub-sect. 6. — Receiver’s Own Application. 

1038. Necessity to show reasonable cause.] — 
When a receiver is api)ointed, & has given security, 
he must show a reascuiable cause to entitle himself 
t-o be discharged. — Smith v. Vaughan (1744), 
Ridg. ieyujn H. 251 ; 27 E. R. 820. 

1039. Ill-health — Costs ,] — Hiciiajidson v. 

Ward (1822), 0 Madd. 200 ; 50 E. R. 1092. 


Sub-sect. 7.— Other Cases. 

1040. Application by one of several interested 
parties.] — Bainbkigge v. Blair, No. 1013, ante. 

1041. Infant tenants in common — One only 

attaining majority.] — A receiver apiiointed for th(! 
benefit of two infant tenants in common, not 
discharged on one coming of age. — Smith v. 
Lyster (1841), 4 Beav. 227 ; 10 L. J. Ch. 344 ; 
49 E. R. 326. 

1042. Trust estate — Outstanding question as to 
title — All trustees dead.] — Wliere the trustees of a 
will arc dead, & it appears that there is a question 
as to tlie party in whom the legal estate is vested, 
the ct. will appoint new trustees, notwithstanding 
that a receiver has been appointed in the suit, 
continue the receiver. — Reeves v. Neville (1862), 
10 W. R. 335. 

1043. Receiver appointed on behalf of infant — 
Application for discharge by other beneficiaries.] — 

Hoskins v. Campbell, Gibbon v. Oamtbei.l, 
[1869] W. N. 59. 


Sect. 3. HOW OBTAINED. 

1044. Application to court — Necessity for.] — 

]^\>r tli(‘ purpose of devesting the jiossession of the 
receiver, an application to the ct. was necessary 
(Ia^acii, M.R.). — Thomas v. Brigstocke (1827), 
4 Russ. 61 ; 38 E. R. 729. 

/i notations : — Refd. lie Franks (1851), 1(5 L. T. O. S. 520 ; 
Hayn(.cr v. Cartnv (1851), 23 L. J. Ch. 59G ; Jic Hoarc, 
Hoaro v. Owen, [1892] 3 (Jh. 91 ; I^rcKtou v. 'J'lmbridgo 
Wells Opera House, [1903] 2 Ch. 323 ; Jic M(5li-opolitaii 
Amalgamated Estates, Fairweather v. The Co., (.1912] 
2 Ch. 497. MentL Ciarendon v. Barham (1842), 1 Y. & 
C. Ch. Cas. C88 ; Hele i’. Bexh'y, Whitfield r. Jiowycr, 
Whitfield V. Knight (1855), 20 Beav. 127. 

1045. Notice — Necessity for personal service 

on receiver.] — A rec(4ver ouglit to be personally 
served with notice of an application to discharge 
him from liis ofTice.- A.-G. v. Habp:rdasher8* 
Co. (1838), 2 Jur. 915. 

1046. Form of application — Motion.] — 

The next friend of an infant having been also 
ax)pointcd by the ct. g(‘ncral guardian Sc receiver, 
a motion was made by the infant to reiriove him 
from all tliuse ollices, th(‘ notice of motion being 
signed by a soli*. : — Hc/d : altliough a next friend 


puisne creditor in a suit in whicli the 
prior creditor is not a party. — liiviNo 
0 . Wallek (1825), 1 Hog. 258.— IR. 

o. .] — Morgan v. Smith (1830), 

1 Mol. 541.— IR. 

p. .]— Burke v. Browne (1843), 

G L Eq. H. 213.— IR. 

q. .}—Jie Southern PwY. Co., 


17 L. H. Ir. 121, 

x'iu. in, 

PART IX. SECT. 2. SUB-SECT. 7. 

*’• JJenih of one. of interested jnirties.] 
by t,ho death of u 
co-pltf., is not cause for the removal of 
a receiver who was appointed on prcj- 
ccss ; but it would be otherwise, if the 


cause hud abated by tluj death of deft, 
against whom the i)ro(5e8s issued. — 
Woods v. Crkaoue (1824), 1 Hog. 174. 

— IR. 

PART IX. SECT. 3. 

t. Apjdiration hy surety — Insanity of 
receiver .] — Wkbb v. Cahiiel (1847), 
11 I. Eq. K. 558.-~lR. 
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may be removed by a notice of motion signed by 
the solr., a guardian & receiver cannot, & motion 
refused with leave to amend by putting the name 
of a next friend pro hac. — Cox v, Wright (1863), 
2 New Rep. 436 ; 32 L. J. Ch. 770 ; 8 L. T. 631 ; 
9 Jur. N. S. 981 ; 11 W. R. 870. 

1047. .] — The official liquidator 

under a wdnding up is the receiver of the property 
of the CO. appointed by the cb. for the benefit of 
all parties interested, & his right is paramount to 
that of receivers appointed on behalf of mtgees. 
of the CO between the presentation of the petition 
ifc the windmg-up order. Order made on motion 
by the official liquidator discharging two persons 
appointed before the winding-up order as receivers 
of the property of the co. in an action by mtgees. 
commenced after presentation of the winding-up 
petition . — lie Compagnie G^in^jrale de Belle- 
garde, Campbell v. Compagnie Gii:N]i;itALE de 


Bellegarde (1876), 2 Ch. D. 181 ; 45 L. J. Ch. 
386 ; 34 L. T. 54 ; 24 W. R. 573. 

Annotations : — Apld. Tottenham v. Swansea Zinc Ore Co. 

(1884), 63 L. J. C’h. 776. Befd. Boyle v. Bettws Llantwlt 

Colliery Co. (1876), 2 Ch. D. 726 ; British Lhien Co. v. 

South American & Mexican Co., [1894] 1 Ch. 108. 

1048. Petition — By receiver on summons for 

future directions.] — Htilwejjl, v. Mellersh, No. 
952, post. 

1049. Costs of appearance by 

receiver.] — Herman v. Dunbar, No. 953, ante. 

1050. The order — When order vacating recog- 

nisances included,] — Rules of practice upon appli- 
cations to discharge receivers & vacate their 
recognisances. If the balance is to be paid into 
ct., the same order may direct the recognisances 
to be vacated ; but, if the balance is to be paid 
in any other mode, a second application becomes 
necessary. — Law^son v. Ricketts (1849), 11 

Beav. 627 ; 50 E. R. 959. 


Part X. — Position of Sureties. 


Sect. 1.— IN GENERAL. 

Who may be sureties.] — See Part II., Sect. 5, 
sub-sect. 8, A., ante. 

1051. Receiver may not entrust property to 
sureties — Or persons appointed by them.] — White 
V. Baugh, No. 1065, post. 

1052, Death of receiver — Possibility of liability — 
Presence at taking accounts.] — Sharp v. Wright 
(1878), 2 Danicll’s Chancery Practice, 7th ed., 
p. 1456. 


Se( ;t. 2.— extent OF LIABILITY. 

1053. Principal.] — By a general order of the (^t. 
of C'h. the receiver und(*r a trust estate, enters 
into a recognisance with two sureties, for the 
faithful discliarge of his duties. A Deceiver is 
allowed a salary, but if lie ncgUict his duty, then 
a master in Chancery has the powder to deprive 
him of it, (te also to order liirn to pay interest on 
the amount of money retained in his liands. A 
re(;eiver, who was ordered to pay over a sum of 
money A interest, became a bk^it., A the Ct. of 
(1i. sent a case to the Ct. of K. B., to be informed 
wliether the sui*(^ties were bound in law to pay 
that interest. This ct. held, that the recogni- 
sances being forfeited, the penalty was the debt, 
A, consequently, tliat the ct. of equity might make 
them pay to that amount, A thus include the 
interest. — Dawson v. Raynes (1821), 2 L. J. 
O. 8. K. B. 186 ; subficquoit 'j)roeeediii(jH (1826), 2 
Russ. 4()6. 


1054. -.] — Be Graham, Graham v. No.UvES, 
No. 733, a}ifp. 

1055. Interest.] — Dawson v. Raynes, No. 1053, 
ante. 

1056. Default by executors of receiver.]-— 

Where the exors, of a receiver made default in 
payment of the sum found due from his estate, 
but no default has been made by the receiver in 
bis lifetime, the ct. charged the receiver’s surety 
with 4 per cent, interest only on the amount to 
be paid.-- Clemp]NTS v. Beresford (1816), 7 
L. T. O. S. 450 ; 10 .lur. 771. 

1057. .] — lie GRAIIA3I, Graham v. NoaivES, 

No. 733, ante. 

1058. Costs — Including costs of removal & re- 
placement of receiver.] — lie Graham, Graham v. 
Noakes, No. 733, ante. 

1059. What receiver “ should receive & become 
liable to pay as such receiver.”] — Smart v. Flood 
A Co., No. 254, ante. 

1060. To limit of bond of security — Limiting 
words of, security notwithstanding.] — lie Graham, 
Graham v. Noakes, No. 733, ante. 

Lunatics.] — See Lunatics, Vul. XXXllI., 
p. 192, Nos. 908, 909. 

Debenture-holders.] — Sec (’oinipanies, \'o1. X., 
p, 802, No. 5083. 


Sect, 3. -ENFORCEMENT OF LIABILITY. 

1061. Former practice — Leave granted to put 
recognisances in suit.] — Stewarts. Hoarb (1796), 
1 S<‘t<)n’s Judgiiumts A Orders, 6tli (‘d. 805, C. 


PART X. SECT. 1. 

a. J)caih of surety —Appouit)i(cid of 
ncio surety.] — Where ih(5 surety of ii 
receiver dies pending the suit, the 
receiver may obtain ex j). an onler 
refeJTing it to <,ho master to approve 
of a new one. — Bal7>win r. CriAvvi’OJio 
{circa 18C4), 1 Ch. Ch. 264.— CAN. 

b. .] — ^Wh(5ro one of tlie 

sureties of a rcci'iver died, jjot leaving 
any property -//eW ; a new 
should be appoiutod.— Aveicall e. 
Wade (1841), FI. c'i:. K. .’Ul.-IR. 

PART X. SECT. 2. 

1055 i. ly^tercst,] — It is disci’etiouai y 
to charge a receiver’s surety witl» 


interest on his bahtnees. A llu^ surety 
having paid the entire of the balances, 
t he (5t. refused to do so . — Ite JIf.hkicks 
( 1853), 3 I. Ch. U. 183, 187.— IR. 

1058 i. (/oste — IiuUudiny costs of re- 
nawul rcplaccincnt oj receiver,] — A 
sLiicty in a receiver’s recognisance is, 
to the extent of the amount of the 
lecognisanee, answerable for the costs 
of an attaclnntjnt against the receiver 
tor not accoimting, the costs of appoint- 
ing a new receiver, & the costs of the 
order on the tenants to pay their rents 
to such new receiver. — M aunselt. r. 
Koan (1846), 3 .To. & Lat. 251.— IR. 

1058 ii. .] — WA'rrEits v. 

Watixiw (1847), 11 1. Eq. It. 335.— 


1058 iii. .] — lie Nuoem ’h 

Estate, [1897] 1 I. K. 464.— IR. 

c. To limit of bond of security ]— 
Sureties in a recognisance contributo 
in proportion to the amounts for wliieli 
they are respectively originally bound. 
—lie M’Donagiis (1876), 10 1. II. Eq. 
209.— IR. 

d. .] — Kevxev V. Employers’ 

LIABILITV ASHlTn\NL’E COHPN., 

1 I. It. 301.— IR. 


PART X. SECT. 3. 

1061 i. Former practice — Leave granted 
to put recognisances in suit.] — R. v, 
Bayly (1841), 1 Dr. A War. 213.— IR. 
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Receivers. 


Sect. 3. — L'nforcement of liabilUy Sects, i & 5. 

Part XI. Sect. 1.1 

1062, .] — LuDOATEE 11. Channell, 

No. 995, ante. 

See R, 8. C\, Aj^pendix L., Nos. 2], 21a. 

1063, Present practice — Submission of surety to 
jurisdiction of court.] — W. was appointed receiver 
<fc manager in a debenture-holders’ action, & gave 
a bond with sureties conditioned to be void if be 
duly accounted for what he received or became 
liable to pay. 

The registrar certified that W. was entitled to 
be indemnified against £900 due to trade creditors 
but subsequently certified that £400 was due 
from W. on passing his accounts. W. was ordered 
to pay this sum into ct., but became bkpt., & never 
did so. The sureties submitted to the jurisdiction 
of the ct. as fully as if the bond had been put in 
suit, & a summons was taken out on behalf of 
the trade creditors asking that a certificate should 
issue finding £100 due fron) W., that he had made 
default, that the sureties were liable to make 
good that default : — Held : the trade creditors 
could only claim through W. to the extent of his 
light to indemnity against the estate. The loss 
incurred through W.’s default must fall on those 
who gave him credit, the application failed. — 
y/c British Powkr Traction & Liohting Co., 
Ltd., Halifax Joint Stock Banking Co., Ltd. 
V . Briti.su Power ^J’r action & Lighting Co., 
Ltd., 11910] 2 Oh. 170; 79 L. J. Ch. 060; 103 
L. T. 151 ; 51 Sol. Jo. 749. 

1064. Order for payment by instalments.]— 
The recognisance of a surety for a receiver being 
estreated, ’<k an action brought against such surety, 
an application was made by him for a eference to 
see what was due, & an order for payment by instal- 
ments, & for an injunction to stay proceedings at 
law. An order, by consent, was made accord- 
ingly, on paying the costs of the aj)i)lication, <S: 
of proceedings consequent on the order. — Walker 
V. Wild (1810), 1 Madd. 528 ; 50 E. R, 194. 


Sect. 1.— INDEMNITY. 

1065. Agreement with receiver for indemnity— 
Against loss through default of receiver — Validity.] 

A receiver cannot be permitted to enter into 
any agreeimuit with his sureties by wliich he, in 
eflect, indemnifies them against any loss that may 
accrue from liis dealing with the receiversliip fund. 
The security for his good conduct must not be 
worked out of the estate itself. 

Nor can he be permitted to put the fund en- 
trusted to his care under their control or the con- 
trol of any person appointed by them, but must 
retain the complete control over it in himself, 
so as to be liable to act with promptitude on any 
emergency. 

It makes no diflerence in such a case that the 
arrangement between tlie receiver & his sureties 
direct cause of a loss, nor that 
neither of them has obtained any personal 
advantage from it. 

Where an order has been made in a cause 
directing a receiver to pay the fund to a parti- 


cular person, &; that person dies, the receiver is 
not bound in the first instance to take out a 
representation to the deceased, nor to apply to 
have the order revised ; it is sufficient for him to 
keep the money in the custody in which it was 
originally placed, until the state of the proceedings 
in the ct. enables him to pay it over. 

It is clearly the duty of the receiver, as an 
officer of the ct., to keep in his own hands the 
control over the fund (liORD Brougham). — 
White v. Baugh (1835), 3 Cl. & Fin. 44 ; 9 Bli. 
N. 8. 181 ; 6 E. R. 1354, II. L. ; affg. 8. 0. sub 
nom. Salway v. Salway (1831), 2 Russ. & M. 
215, L. C. 

Annotation: — Mentd. Mactaggart v, Watson (1835), 3 

Cl. & Fin. 525. 

1066. Right against receiver— Subrogation.] — 

A surety for a receiver is entitled to stand in the 
place of the receiver, to be paid sums ordered to 
the receiver out of funds in ct., in respect of 
disbursements made by him, the money for 
making such disbursements having been advanced 
by the surety, & the same giving him therefore a 
lien on the money ordered to be paid to th(i 
receiver. — Glossop v. Harrison ^ Hawkes 
(1811), Coop. G. 01 ; 3 Vcs. & B. 131 ; 35 E. R. 
478, ].. C. 

1067. Right to sue.] — Siiaokel v. Marl- 

borough (Duke) (1814), 1 Seton’s Judgments Sc 
Orders, 0th ed. 805. 

1068. Against estate of bankrupt receiver.] 

— A person ax)pointed in a cause to be receiver 
of the rents of testator’s estate was entitled to 
some shares of that estate by descent, & had 
acquired others by purchase. By deed he gave 
to Ifis sureties by way of indemnity a security on 
the descended shares, expressly excluding the 
purchased shares, but without any expression of 
an intention to exonerate them from such liability 
as they might by law be subject to. The receiver 
became bkpt., being considerably indebted to the 
estate ; & the assignees sold his purchased shares. 
On further directions, it was declared that the 
descended & the purchased shares were liable to 
make good to the other part owners under the 
will so much of the balance due from the receiver 
as the sureties were not liable for. Sc from this 
declaration there was no appeal : — Held : the 
sureties had for the sums paid by them the same 
lien on the receiver’s shares as the other part 
owners would have had, & they had not by taking 
the security on the descended shares lost this 
right as against the purchased shares. — Brandon 
V. Brandon (1859), 3 De G. & J. 521 ; 28 L. J. 
Ch. 147 ; 32 I.. T. O. 8. 303 ; 5 Jur. N. 8. 250 ; 
7 W. R. 250 ; 11 E. R. 1371, L. J J. 

1069. Right against co-surety.]— 8hackel v. 
Marlborough (Duke) (1814), 1' Seton’s Judg- 
ments & Orders, 0th ed. 805. 


Sect. 5.— DISCHARGE. 

1070. Discharge at own request.] — Sureties for 
receiver not discharged at their request. — Grif- 
fith V. Griffith (1751), 2 Ves. Sen. 100 ; 28 
E. R. 250, L. C. 

1071. Acceptance of suretyship in breach of 


PART X. SECT. 4. 

1007 i. J^tuhl ayuitiSt reccinr liiuhf 

(184.H. 5 I. Eq. K. 

1069 i. JUykt ayainst cn-stircfi/,] - - A 
faurcty who payn hin principarn del)t 
has the same lights against his co- 
Bu^ty that he lias against the principal. 
—Woods v. Chlaoul ( 1828h ii Hog. 


50.— IR. 

e. Jiiyht to interest.] — Salkiohd v. 
AmioTT (1832). Hayes & Jo. J JO.— IR. 

, — ;—•] — Where one of two Huivties 
luitl paid the full amount of a re- 
eoiver’H recognisance : — Held : he was 
entitled to use the recognisance foi- 
tile purpose of recovering out of the 
estate of his co-suz*cty, not only one- 


half of the Runi BO paid by him, bub 
also interest thereon from the date of 
payment . — He Swan’s Estate (1809), 
4 I. 11. Ed. 209.— IR. 

PART X. SECT. 6. 

g. Discharye at own request — Proof 
of underhand practice.] — A per.son 
cutoriug into a recognisance as a surety 
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partnership articles.]— S wain v. Smith (1827), 1 
Seton’s Judgments & Orders, 7th ed. 775. 

1072. On payment of balance found due.] — 

Proceedings were commenced in the common law 
side of this ct., against the surety of a receiver, to 
compel the payment of the balance, ordered to be 
paid to pltf. Tlie surety paid the amount to the 
solr. prosecuting the proceedings, &; then applied 
to have his recognisance vacated. The petition 
was served on pltf. who did not appear. The ct. 
refused to make the order, but directed pltf. to be 
served with a notice, that the order would be made 
on a given day, unh^ss pltf. showed cause to the 
(.contrary. Pltf. not then appearing, the order was 
made. — Mann v. 8tennt:tt (1845), 8 Beav. 189 : 
9 Jur. 98, 1103 ; 50 E. K. 75. 

1073. On settlement of accounts — Costs.] — 

SIIUFP V, Holdaway (1857), Daniell’s Chancery 
Practice', Vol. II., 8th ed. 1500. 


1074. Necessity for fresh recognisance.]-— A 

receiver, on his being appointed, entered into the 
usual recognisance with A. & B. as his sureties. A. 
procured himself to be discharged, the receiver 
entered into a fresh I'ecognisance ; but the time 
for enrolling being elapsed, it was ordered to be 
entered nunc pro tunc. — Vaughan v. Vaughan 
(1743), 1 Dick. 90 ; 21 E. R. 202. 

1075. — — .] — A surety for a receiver, having 
procured himself to be discharged, the receive ‘r 
entered into a fresh recognisance, but tlie time for 
em'olling being elapsed, it was ordered to Ixi 
entered nunc pro tunc ; it was, however, ad<led, 
that the same was not to take effect, if any inter- 
mediate purchaser, or incumbr*ances for a valuable 
consideration, of the lands of the cognisors, but 
from the time of the enrolment. — Blois v. Betts 
(1700), 1 Dick. 330 ; 21 E. R. 298. 


Part XL— 

se(t. 1.— in general. 

1076. Distinguished from receiver.] — Jle Man- 
(UlESTEIl & MiLFOllD Ry. Co., Ex p. CAMBUIAN 
Ry. Co., No. 784, ante. 

1077. Purpose of appointment — Pending winding 
up or sale — Not permanent management.] — The 

principle upon which a ct. of equity interferes 
between partners by appointing a manager, 
receiver, etc., is merely witli a view to the relief, 
by winding up & dis])Osing of the concern, & 
dividing the prodiKJe ; not to carry it on. — Waters 
V. Taylor (1808), 15 Ves. 10 ; 33 E. R. 058, L. C. ; 
subsequent proceedings (1813), 2 \'es. & B. 299, 
Jj. 

Atuioiations lloborts v, ElHjrhardt (1853), Kay, 

1'18; Automatic 8elf-(Jloii,nsiii«: Filter Syndicate C-o. v. 
Uiiniughamc, 11906] 2 Cli. 31. Mentd, Uourlay a. Soincrsct 
(181. »), 19 VcH. 429 ; Do Bercim-or v. Hammel (1829), 
(jited in Bythowood A'- .Tarman’H Precedents of rV/n* 
veyaiK-ing, 3rd cd., Vol. 7, j). 83 ; Taylor r. Waters (1830), 
5 L. .1. Ch. 210. 

1078. ,] — Gardnei; v. London, 

(4jatham Dov^er Ry. Co. (No. .1), Drawbridge 
V. iSAivii!], Gardner v. Hajvie (No. 2), Imperial 
Mercantile Credit Assocn. v. Same, No. 1103, 
post. 

1079. ^ .]— I iliink it has been settled 

that the ct. will never ax>point a i)erson receiver 

managta* except with a view to a sale. Th(' 
a])pointmcnt is made by way of interlocutory 
order with a view to a sale ; it is not a i.)ermanency 
(Cozens-Hardy, M.R .). — lie Newdigate Col- 
liery, r^TD., Newdegate V. The Co., 11912] 1 Ch. 
408 ; 81 L. J. Ch. 235 ; 100 L. T. 133 ; 19 Mans. 
155, C. A. 

Consd. (ireat CoLar. BeOHon, v. The ('o., 
|19L5] 1 CyJi. 682. Refd. iiV Thanie.^ irouworka Ship- 
building & Engineering Co., Farrer r. The Co. (1912), 106 
L. T. (>74. 

1080. Separate persons as receiver & manager.] — 

Tempest v. Ord (1810), 2 Mer. 55 ; 35 E. R. 801, 

L. C. 


■Managers. 

1081. .] — Arts, of parlnei’shij) provided 

that the i)artnersliip should continue for foui'teen 
years from Jan. 1 , 1891 ; that if any partner 
shoiild die or become bkpt., he should be deemed 
to have ceased to be a pai tner on tlie daiti of such 
death or bkpey., his share in the capital should 
rtmiain as a loan to the surviving or continuing 
partners or partner during the residue of the term 
of fourte(‘n years, or during such shorter xjc'iiod as 
they should carry on the business, either alone or 
in partnersldp with others, bearing interest at 
5 iDcr cent., &> the payment of the loan with 
interest sliould be secured by the joint several 
bond, or the bond or covenant of the surviving or 
continuing partne^rs or iiariner. 

The T>artnorship firm consisted of a fath('r & his 
tlu'oe sons, of whom deft . was the youngest. The 
whole of the cajiital was i.)rovid<'d by the father. 
In June, 1892, the father the two elder sons 
became bkpt., <Sc the trustee's in their bkiiey. 
brought an action against deft, for a declaration 
that the provisions of the arts, under which deft, 
claimed to retain as a loan the^ respe^ctive share's of 
the bkpts. in the cajiital of th(i partnersiiip were 
void as against the creditors of the bkpts., A; moved 
for the appointment of a receiver & manager of 
the partnersiiip business. Deft, claimed the right, 
as solvent jiartncr, to be aiJ{)ointed receiver & 
manager : — Held : deft, was entitled to be ap- 
pointed receiver A manager ; but tliat ho must 
give security, pass his accounts, furnish pltfs. with 
l>roper accounts, allow them all reasonable access 
to tho books, A pay the balances in his hands, as 
A when they reached a certain amount to be 
agreed upon, into ct., or into a joint banking 
account of pltfs. A himself. 

I do not tliink it desirable to api)oint deft, 
manager A some one else receiver, as that course 
sometimes leads to difficulties (Stirling, J.). — 
Collins r. Barker, [1893] 1 Ch. 578 ; (>2 L. J. Ch. 


for a rocolver caiiuoL got it vaoatc'd 
diiiiug the contiuuauce of the reooiver- 
Hliip, urilesH uuderhand practice is 
proved, Sc the person secured shown to 
be conriecti^d with such praedkr. — 
Haisiipton V. BiiiavsTicu (1820), 2 iMol. 
407. — IR. 

Nccessitu for consent of all 

Where one of the sureties 
seeks to bo discharged, a consent 
verified by affidavit Sc signed by the 
receiver Sc remaining surety must bo 


lodged with the registrar Htating that 
they consent that the siu*ot-y shall ho 
dibcharged without prejudice to their 
liability & future acts of the receiver 
cV a declaration that thev will not rely 
on th(^ vacating of the recognisance as 
one of the parties in any proceeding 
against them on the recognisance. — 
O’Keeffe r. Armstronq (1852), 2 
1. Ch. K. U5.-~IR. 

k. DiscJuiryc rccciocr — Daly of 


receiver to (jivc notice to all puWdvs.J — 
A receiver being ap]>ointed for tlie 
bi'iiefit of all parties to a eause, he 
should, on moving to vacate his 
recognisance, give notice to all parties. 
— 'Buown V. Feury (1861), 1 Ch. t3i. 
253.— CAN. 

I. Jpi)Hc(tiion for ditichiU'Ui at same 
time as discharge of receiver — Wlathtr 
granted .] — Fitzueu-ved v. Hill ( 18 lU), 
2 I. Eq. H. 398.— IR. 
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Receivebs. 


Sect, 1. — In general. Sect, 2: Suh-sects, 1,2, 3, 4, 
5, 6, 7, 8 d: 9. Sects, 3 cfc 4 : Suh-secta, 1 2»] 

310 ; 68 L. T. 572 ; 41 W. 11. 442 ; 9 T. L. R. 167 ; 
37 Sol. Jo. 193 ; 3 R. 237. 

1082. Appointment for limited period.] — Upon 
default being made by a co. in the payment of 
interest on the debentures issued by it, a debenture- 
holder commenced an action on behalf of himself 
& all other debentm'e-holders against the co. for 
the enforcement of their secimity, <& for the appoint- 
ment of a receiv(‘r & manager. A receiver & 
managei- was duly appointed, & on the co. subse- 
quentiy going into voluntary liquidation, he was 
continued as liquidator. The action came on as a 
shoi't cause upon motion for judgment. The 
minutes provided for an account to bo taken 
of what was due under & by virtue of pltfs.’ 
secuiity & for a sale ; also for the continuation of 
tlie receiver manager until further order : — 
Held : the minutes ought to contain a provision, 
not only for the continuation of the receiver 
manager but idso for his discharge, & a direction 
should be inserted in the minutes that the business 
of the CO. was not to be carried on by the receiver 
& manager for a longer period than six months 
without the leave of the judge in chambers ; & 
if any f mother time should be required, an applica- 
tion for further time must be made before the 
expiration of the six months. — Day 7\ Sykes, 
Walker A Co., Ltd (1886), 55 L T. 763. 


Sect. 2.— WHEN APPOINTED 

ScR-sKCT. 1 . — In General. 

1083. Protection of property.] — A case might 
arise where a jiaiiy was so conducting himself 
that, unless a manager was appointed before tlie 
hearing, th(‘ i)artnership concern might in the 
meantime ))c destroved (Lord Truro, (%). — 
Halt. v. 11 at.l (1850), 3 Mac. & G. 79 ; 20 L. J. (^h. 
585 ; 17 L. T. O. S. 11 ; 15 Jur. 363 ; 42 E. R. 
191, 1.. C. 

Ainwtaiion : — Reid. Medwin r. Ditcliam (1882), 47 L. T 

2 :. 0 . 

1084. Interpleader proceedings Instead of order 
for sale.] — An interpleader issue being ordered to 
try the right to goods seized in tiX(*cution, the ct. 
or a judge may, under Jud. Act, 1873 (c. 66), s. 25 
(8), <fe R. 8. C., Ord. 57, r. 15, order that, instead 
of a sale by the sheriff, a receiver <fe manager of the 
y)ropcrty he appointed. — Howell v, Dawson 
(1884), 13 Q. B. D. 67, D. C. 

AnnoHtion : — Mentd. Paqiiinr. Robinson (1901), S.G L. T. 5. 

1085. Pending proceedings in Probate Division — 
Jurisdiction of Chancery Division.] — Re Wright, 
Morrison v. Jones (1888), 32 Sol. .To. 721. 

Compare Tart II., Sect. 6, sub-sect. 2, A. (a). 


Sub-sect. 2, — Business of Deceased Owner. 

1086. Pending grant of administration.] — Steei 
V, Steer, No. 305, ante, 

1087. .] — Overtngton v. Ward (1865), 3^ 

Beav. 175 ; 55 E. R. 601. 

1088. — — .J — Blackett v, Blackett, No. 105 
ante, 

1089. — Spencer v. Shaw, [1875] W. N 

115. 


1090. .]~-Rc Baker, Giddings v. Baker 

(1882), 26 Sol. Jo. 682. 

1091. Where property left in trust — Trustees not 
qualified as managers.] — Hart v, Denham, [1871] 

W. N. 2. 

1092. Accounts of manager — Court fees — Per- 
centage.] — The percentage for the ct. fees on the 
passing vouching in chambers of an account 
rendered periodically by managers of a business 
appointed in an administration action, which is 
payable under fee No. 72 in the schedule to the 
Order as to Supreme Court Fees, 1884, is to be 
calculated on the amounts received by the 
managers, & not on the amounts found due from 
them. 

Where such an account has been lodged in 
chambers, but has not been vouched or passed, 
a fee proportionate to the work actually done in 
chambers is payable . — Re Crawshay, Dennis v, 
Crawshay (1888), 39 Ch. D. 552; 57 L. J. Ch. 
923 ; 59 L. T. 598 ; 37 W. R. 25. 


SuH-sEcT. 3. — Debenture-Holders’ Action. 
See Companies, Vol. X., pp. 793, 798-804, Nos. 
4988, 5043-5090. 


Sub-sect. 4. — Foreign Properties. 

1093. Colonial estate.] — Logan v, Coorg 
(Princess) (1860), 1 Seton’s Judgments & Orders, 
7th ed. 776. 

1094. Appointment of agent in colony.] — 

The ordinary rule of the ct. requires that the 
I)erson appointed to manage a colonial estate 
should reside in the colony ; but there may be 
exceptions under special circumstances. — WiLLiNK 
V, Bkntinck (1844), 2 L. T. O. S. 397. 

1095. Foreign mine.] — An assocn. was formed in 
England to conduct mining opcu'ations abroad. 
Tlie i)roperty was vested in two became vested 
in one by smwivorship. The sharehokhu’S had no 
evidence of their title excepting the holding of 
ceriiticates, being entitled to the benefit of them. 
The surviving trustee made advances out of liis 
own money to carry on the business of the assocn., 
& offered to sell the property, after payment of 
the money due to him to divide the produce among 
the shareholders rateably, but he rtifused to 
make out a full & satisfactory account; of his outlay. 
On a bill filed by a shareholder on behalf of himself 
& all other shareholders, except the trustee, the 
ct. granted an injunction to restrain all selling or 
dealing with the i^roperty by him, except in the 
ordinary course of business, <fc appointed a receiver 
4fe manager of the business in this country with 
directions to apply the money received in discharge 
of the liabilities in the ordinary course of business. 
— Sheppard v, Oxenford (1855), 1 K. & J. 491 ; 
25. L. T. O. R. 63 ; 3 W. R. 384 ; 69 E. R. 552 ; 
on appeal, i^5 L. T. O. S. 90, L. J J. 

Ann/)tation : — Mentd. lie (Treat Cambrian Mining Quarry- 
ing Co., Bovvcu’h Case (1856), 4 W. R. 800. 

Sec, alao, Mortgage, \^o1. XXXV., p. 531, Nos. 
2621-2623. 


Sub-sect. 5. — At Instance of Landlord, 
See Landlord & Tenant, Vol. XXXI., pp. 
107, 108, Nos. 2434-2430. 


PART XI. SECT, 2, SUB-SECT. 2. 

m. l^etidiiig sale in administration action.] — Re Hodqes, Hodges v, Hodges, [1899] 1 I. R. 480, 482.- -IR. 
u. ,] — Raaisay V, Simpson, [1899] 1 1. R. 194. — IR. 



Paut XI. — ^Managers, 


Sub -SECT. 6. — Mining Property. 

See Mines, Vol. XXXIV., pp. 622, 623, 625, 
605, Nos. 191, 195, 198-201, 221, 621. 

Right of mortgage of mining property — Appoint- 
ment of receiver & manager.]— Mines, Minerals 
& Quarries, Vol. XXXIV., p. 669, Nos. 657-659. 


Sub-sect. 7. — At Instance op Mortgagee. 
See Law of Property Act, 1925 (c. 20), ss. 109, 
110 ; Mortgage, Vol. XXXV., pp. 531-533. 


Liability for arrears of gas, rents & charges.! 

See Gas, Vol. XXV., p. 470, No. 10. 

Right to call for supply of electricity.] ^ 

See Electric Lighting, Vol. XX., p. 205, No. 31. 

Operation as discharge of servants.]— .Src 

Companies, Vol. X., pp. 799, 800, Nos. 5060^5062. 

Appointment of director as receiver & 

manager — Whether remuneration payable as 
director .] — See Companies, Vol. IX., p. 461, No. 
2996. 

Termination of remuneration of trustees of 

trust deed.] — Companies, Vol. X.,pp. 748, 749, 
Nos. 4681-4684. 


Sub-sect. 8. — In Partnership. 

See, qeneralhj, Partnership, Vol. XXXVT., 
pp. 484-487. 

Who may be appointed .] — See Partnership, 
Vol. XXXVI., p. 488. 

Mining partnerships .] — See Mines, Vol. XXXTV., 
pp. 622, 623, 025, Nos. 194, 195, 1 98-201, 221. 


Sub-sect. 9. — Public IlNnERTAKiNGs. 
Railways .] — See Bailways, Vol. XXX VII T., 
p. 384. 

Tramways .] — See Companies, Vol. X., p. 1190, 
Nos. 8444-8446 ; Tramways A T.khit Hailways. 

Water company .] — See Companies, \"o 1. X., p. 
1190, No. 8447 ; Water Supimy. 


Se( T. 3.— APPUCATION FOR APPOINTMENT- 
PROCEDURE. 

1096. Ex parte application.] — Blackett v, 
Blackett, No. 105, ayitc. 

1097. .] — Se Baker, Giddings p. Baker 

(1882), 26 Sol. Jo. 682. 

Compare Part II,, Sect. 2, sub-sect. 5, ante, 

1098. Choice of person to be appointed — Refer- 
ence to master.]*— On reference to appoint a 
manager of an estate, the master is to fix on tlui 
littest person, without regard to who may propose 
him. — Lespinasse v. Bell (1821), 2 Jac. & \V. 
436 ; 37 E. R. 691. 

1099. Reference to chambers.] — Hart r. 

Denham, [1871] W. N. 2. 

1100. .] — Re Wright, Morrison v. 

Jones (1888), 82 Sol. Jo. 721. 

1101. Liberty to party to propose himself.] — 

Hart v. Denham, [1871] W. N. 2. 

Compare Part II., Sect. 4, ante. 

Receiver for mortgagee.] — See Mortgage, Vol. 
XXXV., p. 532, Nos. 2636-2638. 


Sect. 4. -EFFECT OF APPOINTMENT. 

Sub-sect. 1. — In General. 

1102. Operates as discharge of agency of receiver.] 
— Hand v. Blow, No. 657, ante. 

Appointment on behalf of debenture-holders — 
Whether operating as change of occupation.] — 
See Companies, Vol. X., p. 800, Nos. 5063, 5064. 

Distress for rates .] — See Distr-ess, Vol. 

XVIII., p. 398, Nos. 1387, 1388. 


Sub-sect. 2. — Status of Manager.. 


1103. Officer of the court.] — (1) When the ct. 
ai)points a manager of a business or undertaking, 
it in effect assumes the management into its own 
1 winds ; for th(i manager is the servant or officer 
of the ct. (Cairns, L.J.). 

(2) Nothing is better settled than that this ct. 
does not assume the management of a business 
or undertaking excej^jt with a view to the winding 
uj) <fe sale of the business or undertaking. The 
management is an interim management (Cairns, 
Ij.J.). — Gardner v, London, Chatham & Dover 
Ry. Co. (No. 1 ), Drawbridge v. Same, Gardner 
i\ Same (No. 2), Imperial Mercantile Credit 
Assocn. V, Same (1867), 2 (!h. App. 201 ; 36 
L. Ch. 323 ; 15 L. T. 552 ; 31 .1. P. 87 ; 15 
W. R. 325, L. .1 J. 

Annotationa : — As to (1) Consd. Roid v. Explosives Co. (1886), 
60 L. J. Q. B. 68. Apld. Re Eastern Midlands Ky. (2) 
(181)1), 66 L, T. 163. Consd. De Grelle Hoiidret v. Bull 
(1894), 1 Mans. 118 ; Boohiri v. Goodall. [19111 1 Ch. 16."). 
As to (2) Consd. Jic Manchester & Milford Bv., Ex p, 
Cambrian Ky. (1880), 14 Ch. D. 646 ; Keid v. Explosives 
Co. (1886), 56 L. J. Q. B. 68. Apld. Blakcr Herts & 
Essex Waterworks Co. (1889), 41 Ch. D. 309. Consd. 
Bartlett V. West Metropolitan Tram. Co., [1893] 3 Ch. 437. 
Reid. Griffin v. Bishop’s Castle Ry. (1867), 15 W. B. 
1058 ; Holdsworth v, Davenport (1876), 3 Ch, D. 186; 
Re Watts, Coriiford Elliott (1886), 33 W. R. 885 ; Jfe 
Hatton, Rohson r. Gibbs (1888), 4 3’. L. R. 311 ; Re 
Barton-upon-Humber & District Water Co. (1889), 42 
Ch. J). 685 ; Makins v. Ibotson (1890), 60 L. J. Ch. 164 ; 
Marshall v. South Staflordshii*e Tram. Co., fl895J 2 Ch. 
36. GrvxraUi/, Mentd. Bowen v. Brecon Jty., Ex p. 
Howell (1867), L. R. 3 Eq. 541 ; Re Cambrian Rys.’ 
Sehome (1867), 3 Ch. App. 281, n. ; Re New CJydach Sheet 
Bar Iron Co. (1868), L. R,. 6 Eep 6i4 ; Re Panama New 
Zealand & Australian Koyol Mail Co. (1870), 5 Ch. Ai)d. 
318; Re Exmouth Docks Co. (1873), L. R. 17 Eq. 181 ; 
Chandler r. Howell (1876), 4 Ch, D. 661 ; Re Mitchell’s 
Estate, Mitchell v. Moberhw (1877). 6 Ch. D. 656 ; Attroo 


r. Haw© (1878), 9 Ch. D. 337 ; Re Herne Bay Waterworks 
Co. (1878), 10 Ch. D. 42 ; Bour^^oin v. Conipaynie du 
Cliomin cle Fer de Montreal Ottawa et Occidental, etc. 
(1880), 6 App. Cas. 381 ; Re Cornwall Minerals Ry. 
(J882), 48 L.T. 41; Brocklohurst v. Hy. Printme:&: Publish- 
ing Co., Eldridge & Pearson, Claimants, [1 884 1 W. N. 70 ; 
Re Christmas, Martin i\ Laoon (1886), 30 Ch. 1). 541 ; 
Re Hull, Barnsley & West Riding Jimction Ry. (1888). 
40 Oh. D. 119 ; Rodfleld r. Wickham Corpn. (1888), 13 
App. Cas. 467 ; Re David, Buckley v. Royal National 
Life Boat Institution (1889), 43 Ch. D. 27 ; Re Hallott, 
Howarth v, Massey (1889), 5 T. L. R. 286 ; Re, Yerbury’s 
Estate, Ker v. Dent (1889), 62 L. T. 66 ; Rc Eastern 
Midlands Ry. (1890), 45 Ch. D. 367 ; Re Thompson, Bod- 
ford w. Teal (1890), 46 Ch. D. 161 ; Re East & W(?st India 
Dock Co. (1891), 7 T. L. R. 623; Re Parker, Wignall r. 
Park. [1891] I Ch. 682; Proffitt v. Wve Valley Ry. 
(1891), 64 L. T. 669 ; Re Portsmouth Borough (Kingston. 
Fratton & Southsea) Tram. Co., [1892] 2 Ch. 362 ; Driyer 
V, Broad, [1893] I Q. B. 744 ; Whadcoat r. Shropshire Ry, 
(1893), 9 T. L. H. 689 ; Re Pickard, Elmsley r. Mitchell. 
11894] 3 Ch. 704 ; Sadler v. Worley, [1894] 2 Ch. 170 ; 
Re Mersey Ky., Gibbs v, Mersey Ry. (1895), 11 ’P. L. R. 
390 ; Pegge v, Neath District Tram. Co., [1896] 2 Ch. 608 ; 
Re Groasloy, Birrell v. Groonhaugh, [1897] 1 (’h. 928 ; Re 
Knott End Railway Act, 1898, [1901] 2 Ch. 8 ; Stagg r. 
Medway Upper Navigation Co., [1903] 1 Ch. 169 ; Central 


PART XI. SECT. 3. appointed for a stated period which for an appliealion t(. std aside tho 

o. Expiration of office — Application has expired & an application for an receiving oidta-.- Kofi -man r. Filfii 

to set aside receiving order — Necessitj/ order continuing the appointment was (Sask.), [1927] 4 1). L. R. 60 1; I1927J 

for .] — Where recjeiver has been refused there is no necessity or ri'asoji 2 W. W. R, 81!). — CAN. 
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Sect* 4 . — Effect of appointment: Suh-sect, 2. Sect, 
rjj^uh-sects. J , 2 cfc 3. Sect* C. Part EIIJ 

Ontario Ry. & Trusts & Guarantee Co., fl905] A. C. 576 
Ke Crystal Palace Co., Fox r. Crystal Palace Co. (1911), 
104 L. T. 898 ; Uc- >Voklri«: U. C. (Rasiugstoko Canal) 
Act, 1911, 11914J 1 Ch. aOO. 

1104. Eastekn Midlands By. 

(V). (1890), 7 T. E. B. 17. 

Compare I’art III., Sect. 2, ante. 

Where appointed by debenture-holders.] — See 
Companies, Vol. X., pp. 800, Nos. 5005-5070. 

Partnership actions.] — See Partnership, Vol 
XXXVI., pp. J88-489, Nos. 1530-1532. 


Si:( T. 5.— DUTIES, RIGHTS AND UABIUTIES. 

Sub-sect. 1. — In GENP:RAii. 

1105. Duties — To investigate state of business — 
& inform creditors thereof.] — A receiver &; manager 
of tlie pi-operty A- business of traders who had 
filed a liquidation petition was appointed by the 
ct. under likpey. Buies, 1873, r. 200. Without 
obtaining any previous sanction from the ct., 
or the credit/ors, lie expended a considerable sum 
in obi-aining a valuation of the debtor’s assets, 
A he also employed the debtors to assist in 
managing the business at a weekly salary : — 
IJeW : (1) the ct. had a discretion as to allowing 
the sums so expended, k> under the cii'cumstances 
they had been properly allowed ; (2) the sanction 
of th(‘ ct. to the expenditure could be given after 
it had beeh made ; (3) it is the duty of a receiver, 
whether appennted by the ct. or my linated by 
the creditors, to investigate the state of the 
debtor’s affairs, infoiTn the creditors at their 
first meeting, what he believed to be the value 
of the debtor's assets . — Be Gomersall, Ex p, 
Gordon (1875), L. B.. 20 Eq. 291 ; 44 L. J. Bey. 
97 ; 32 E. T. 014 ; 23 W. B. 728. 

1106. Conflict with personal Interest — 

Avoidance.] — Be Eastern Midlands By. ('lo. 

(1890), 7 T. L. B. 17. 

1107. Rights & powers — Expenditure — Subse- 
quent sanction of court.] — Be (iomersall, Ex p. 
Gordon, No. 1105, ante. 

1108. Soliciting orders Sc customers— In 

respect of business conducted — Proposed purchase 
by third party.] — A business was carried on under 
the order of the ct. for ten years by a receiver 
& manager not previously engaged in business. 
On pro])osals for a pundiase of the business under 
the order of the ct., the ct. refused to restrain 
the receiver manager from soliciting orders from 
or doing business with the present customers. — 
Be Irish, Irish v. Irish (1888), 40 Ch. D. 49 ; 
58 E. J. (.’h. 279 ; 00 E. T. 221 ; 37 W. B. 231 ; 
5 T. E. B. 39. 

Annotritionn : — Consd. Boorne v. Wicker, [1927 J 1 Ch. 667. 

Re£d. llobb v. Green, [1895] 2 Q. B. 1. 

1109. Appointment of sub-manager.] — 

Porter v. (’orbei'T (1899), 1 Seton’s Judgments 

Orders, 7ih ed. 731. 

1110. .] — Treby V. Tilley (1900), 

1 Seton’s Judgments & Orders, 7th ed. 731. 

1111. Authority to contract with servants — 

For protection of business — Restraint of trade.] — 

The receiver & manager of a restaurant business, 
appointed by the ct. in certain ('h. proceedings, 
i-equired each of the waiters at the restaurant to 
sign an agreement that in consideration of the 
employer retaining the waiter’s services at 4a. per 
week, the latter agieed not to enter into the 
service of a new restaurant, about to be opened 


in the vicinity, during the current year, & in case 
of breach to pay £1 a day for every day he might 
remain in the service of the new restaurant as 
liquidated damages ; — Held : the receiver & 
inamiger Jiad authority to enter into the agree- 
ment, <fc it was a reasonable agreement necessary 
for the protection of the business. — Howard v. 
Danner (1901), 17 T. L. B. 548. 

Manager for debenture holders.] — See Coim- 

PANIES, Vol. X., pp. 800, 801, Nos. 5071-5078. 

Partnership action.] — See Paivjnership, 

Vol. XXXVI., pp. 488, 489, Nos. 1532, 1533, 1535, 
1540-1545. 

Mortgages.] — See Mortgage, Vol. XXXV., 

p. 532, Nos. 2033-2635. 

1112. Liabilities — Payment of debt by dis- 
honoured bill — Whether personally liable.] — The 

manager of a colliery paying a creditor on 
the colliery with a bill, which was not paid, the 
colliery remains liable to the payment of the 
original debt. — Tempest v. Ord (1815), 1 Madd. 
89 ; 50 E. B. 35. 

Annotation : — Mentd. Nicholl v. Thomas (1850), 2 Rob. Eccl. 
157. 

1113. Accounts — Amended accounts after 

discharge.] — Levy v. Davis (1900), 41 Sol. Jo. (i75. 

Receiver for debenture-holders.] — See 

Companies, Vol. X., pp. 802, 803, Nos. 5085-5091. 


Rub -SECT. 2. — Indemnity. 

1114. General rule.] — Sgott v . Nesbitt, No. 
1122, post. 

1115. .] — Eraser v. Burgess, No. 1132, 

post. 

1116. .] — The law as to the position of a 

manager appointed by the ct. where no special 
provision is made for meeting expenses liabilities 
incurred by him is not disputed & is indeed beyond 
dispute. It is, on the one band, his duty to carry 
on the business, & for that purpose to enter into 
pro}>er contracts on his own responsibility, cSt it 
's, on the other hand, his right to be indemnified 
out of the assets against expenses ^ liabilities 
properly incurred in the execution of liis duty 
(Warrington, J.). — Be British Power Tjiaction 
& Lighting Oo., Ltd., Halifax Joint Stock 
Banking Co., Ltd. p. British 1*o\ver Traction 

Eigiitin(J Co., Ltd,, [1900] 1 Ch. 497 ; 75 

I.. .E Ch. 218 ; 91 E. T. 479 ; 54 W. B. 387 ; 22 
T. E. B. 208 ; 50 Sol. Jo. 257 ; 13 Mans. 74 ; 
subsequent proceed in qs., [1907] 1 (Ji. 528. 

Annotation : — Consd. Tic Hawkins, Brieha v. Hawkins (1915), 

31 T. L. Jl. 247. 

1117. Advancement of own money by manager — 
Nature of indemnity — Dependent on whether leave 
of court obtained.] — (1) A receiver k manager of 
a business sliould not advance money out of his 
own pocket for the purposes of the business without 
first obtaining the authority of the ct. to do so. 
“f he applies for such authority, the ct. will, as a 
mlc, allow him interest at 5 per cent, on the amount 
authorised to be advanced, <fc give him a charges 
on the assets for the advance k interest. 

(2) If he advances money without such 
authority, lie can only look to the estale for 

ndemnity. 

(3) He [the receiver] is an officer of the ct. 
.lEssEL, M.B.).— Be Bushell, Ex p, Izard 
No. ]) (1883), 23 Ch. D. 75 ; 52 E. J. Ch. 078 ; 

48 E. T. 751 ; 31 W. B. 418, C. A. 

dnnoUUUm: — As to (1) Consd. Strapp v. Bull, Shaw v. 

London School Board, [1895] 2 Oh. J. 

1118. Indemnification after discharge.] — T.evy 
. Davir (1900), 44 SoL Jo. 075 
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Receiver for debenture-holders.]— Com- 
panies, VoL X., pp. 801, 802, Nos. .5079-5081. 

Partnership action.] — Src Partnepship, Vol. 
XXXVI., p. 189, No. 15.3L 


S a n -SECT. 3 . — Remuneration. 

Receiver for debenture-holders.] — Sec Com- 
panies, Vol. X., p. 80.3, Nos. 5095, .5090. 


Partnership action.] — Sec Partnership, Vol. 
XXXVI., p. 189, Nos. 15.30-1539. 


Sect. 0. — DISCHARGE. 

Receiver for debenture-holders.] — Sec (^>m- 
PANIES, Vol. X., pp. 803, 801, 808, Nos. 5097- 
.5099, 51.55, 5150. 

Partnership action.] — Sec Partnershtp, Vol. 
XXXVI., p. 190, Nos. 1558, 1559. 


Part XII. Consignees and Managers of West Indian Estates. 


1119. Appointment — Necessity for security — 
Liability to account.] — Manager of estate in West 
Indies is not to give security faithfully to mana.ge. 
Ordered to account for produce, to consign so 
far as tlie maniigement requires it ; but must have 
a discretion as to wliat to be applied there. — 
MoRias V. Euvie (1790), 1 Ves. 139 ; 80 E. 11. 269. 

1120. Taking effect on termination of exist- 

ing appointment.] — Rcitherford v. Wilkinson 
(182.3), 1 Seton’s Judgments 6c Orders, 7th ed. 
780. 

1121. Grounds for — Proceedings com- 
menced to recover real estate.] — An injunction 
granted, on teims, to restrain proc(‘edings instituted 
in Demerara to recover real estate there, 6c an 
order made for a consignee 6c manager of th<^ 
estate 6c produce ; it appearing to the ct. that 
there were many other questions hc‘tween th(‘ 
parties connected with the estate, which could be 
moT-e conveniently determined togeOuu* in this 
country. — B unbury v. Bunhury (1839), 1 Bt‘av. 
318 ; 8 L. ,J. Oh. 297 ; .3 ,Jur. Oil ; 48 E. ll. 963 ; 
affd.. 8 L. J. Oh. 302, L. 

Consd. Jopson v. Jaincs (1908), 77 L. J. Ch. 
824. Refd. Holmes (1861), 2 John. A 11. 527 ; Hone 
r. (1866) 1 Ch. Apj). J20. Meutd. Sichel r. 

? Oakelcy v. Hameay 

{Lo7 dS)t J7 Ij. 1. 745, 

1122. Right to lien.] — Allowance in r(‘spect of 
advances for su])pli<\s to a West Indian cstale by 
persons, acting as consignees, not under a regular 
.appointment, but with permission of the owncTs, 
or by one tenant in common ; if not upon the 
ground of lien by the colonial law or usage, upon 
the nature of the subject, requiring expenditure ; 
as in the case of mines, alum works, etc., 
distinguished from a mere landed estate in this 
country. 

Moral justice requires that for what in the fair 
discharge of their duty they became liable to in 
respect of the management of the estate they should 
be indemnifled (Lord Eldon, C.). — Scott v 
Nesbitt (1808), 14 Ves. 438 ; 33 E. R. 589. 
JnrMtati(ms :-~Con8d. Sayers v. Whitfield (1829), 1 Knapp, 
133. Distd. karqiiharson v. Balfour (1836), 8 Sim. 210 
Consd. Morrison v. Morrison (1855), 2 Srn. & g. 564 * 
Eraser v. Burgess (1860), 13 Moo. P. C. C. 314 ; Twynam 
V. Hudson (1862), 31 L. J. Ch. 577, Apld. Bertrand v 
Davies (1862), 31 Beav. 429. Refd. JRe Courtney, p. 
Pollard (1840), 4 Deac. 27 ; Shaw v. Simpson (1842) 1 
Y* Ch. Cas. 732 ; Jie Ijoith’s Estate, Chambers^ v. 

Davidson (1866), L. 31. 1 P. C. 296 ; Securities & Pro- 
ppties Corpn. v. Brighton Alhambra (1893), 62 L. J. Ch. 

Amsterdamsch Trustees Kantoor, [19021 
Mentd. Mansfield v. Ogle (1855), 24 L. J. Ch. 

450, 

— .l— S cott v. smith (1829), eitod in 
13 Moo. P. (!. 0. at p. 348 ; 15 E. B. 13] . P. (!. 
-4nnoMio»i Apia, Fraser ». Burgess (18fi0), 13 Moo. P. 
L/. C. .414. 


1124. Implied agreement.] — Lien estab- 

lished against tlie produce of West Indian estates 
in respect of supplies furnished to the estates, 
upon an agreement implied from the course of 
dealing 6c conduct of the parties. — Simond v. 
Hibbert (1830), 1 Russ. 6:. M. 719 ; 39 E. R. 276, 
ju a 

Annotations : — Refd. Steele v. Murphy (1841), 3 Moo. P. C. C. 

445 ; JMorrison v, Morrison (1855), 2 Sni, iS: G. 564 ; Twy- 

imm V. Hudson (1862), 31 L. J. Ch. 577 ; Daniel v. Trot- 

man (1863), 1 Moo. 1>. C. C. N. S. 123. 

1125. On corpus of estate — In respect of 

balance due.] — A continuing (consignee has no 
lien on tlie corpus of th(^ estate for tlio balance of 
his account. — Earquharson v. Balfour (1836), 
8 Sim. 210 ; Donnelly, 142 ; 17 E. R. 281. 
Annotations : — Apld. Morrison Morrison (1855), 2 Sm. 8c 

G. 564. Consd. Fraser v. Burgess (1800), 13 Moo. P. C. C. 

314. Apld. Bertrand v. Davies (1862), 31 Beav. 4 29. 

1126. .]- TTie rigiit of a con- 

signee of a West Indian estate giv(‘S him a lien on 
the jilantation in respect of the balance due to 
him, 6c is an exception to the genea*al rule, which 
applies to principal & agent. Such lien not being 
the result of an express conti’act, but given by 
implication of law, if created by wiitten con- 
tract, is excluded. Tliereforh, if a consignee 
takes an express security, siudi security being the 
stipulation 6c agreement of tfic T>arties, it excludes 
his general lien. So iield by the Judicial Com- 
mittee, where the party claiming a general lien 
as consignee, wfis also a mtgec'. of certain estates, 
6c had, by deed, stipulated for tlie consignment 
of their produce, as well as tJiat of other planta- 
tions, subject to th(^ rights & interests of existing 
mtges. then subsisting thereon. — Re IjKith’h 
Estate, Chambers v. Davidson (1866), L. R. 1 
P. C. 296 ; 4 Moo. 1*. C. C. N. S. 158 ; 36 L. J. 
P. C. 17 ; 12 Jur. N. S. 967 ; 15 W, R. 534 ; 
16 E. R. 276, P. C. 

1127. Cultivation expenses.] — The 

consignc'e of a West Indian estn.te, who had, out of 
his own moneys made payments on account of an 
annuity charged on the estate, was held entitled 
to be reimbursed such payments out of compensa- 
tion money which had been awarded under the 
Act for the Abolition of Slavery. 

Qu, : whether such a consignee has a lien on 
the corpus of the estate for moneys expended by 
him in its cultivation ? — Shaw v. Simpson (1812), 
1 Y. 6c C. Ch. Cas. 732 ; 62 E. R. 1092. 

AntmUiiions : — Apld. Bertrand v. Davies (1862), 31 Beav. 

429. Refd. Fraser v. Burgess (1860), 13 Moo. J’. Ck G. 

314. 

1128. Payments sanctioned by court.] 

— West Indian estates were divided upon trust for 
sale 6c distribution of the proceeds among t est ator’s 
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children absolutely. In a suit for the adminis- 
tration of the trusts consignees were appointed, & 
pending the suit settlements were made of the 
children’s shares, by which interests for life & in 
reversion were limited. In making payments 
which had been sanctioned by the ct., the con- 
signees became in advance to the trust estate : — 
Held : these advances were a charge upon tln^ 
corpus of the trust estate. — M orison v, M orison 
( 18.55), 7 De G. M. & G. 214 ; 3 Eq. Eep. .557 ; 
25 L. T. O. S. 110 ; 1 Jur. N. S. 1100 ; 3 W. R. 
383 ; 44 E. R. 84, L. JJ. 

Annotations: — Consd. Fraser r. Biirgess (1800), l.l Moo. 

P. C. C. 314. Befd. Twynam v. Hudson (18(52), 31 L. J. 

C'h. 577 ; lie Oriental Hotels Co., Perry v. Oriental Hotels 

Co. (1871), L. E. 12 Eq. 126 ; He Glasdir Copper Mines, 

English Electro Metallurgic Co. v. Glasdir Copi)er Mines, 

11906] 1 Ch. 365. 

1129. In priority to incumbrancers.] — 

L\x p. Davis & Boddington, Hx p. Chapman, 
Hx p. Greathead (1859), 3 Sol. .To. 544. 

1130. .] — The rights of lien, of 

consignees in this country & of tlio resident 
managers of W’est Indian plantations on t he estates, 
rest upon the same principle. 

The manager of a West Indian plantation has a 
lien for the costs of management on the interest 
of the person appointing him ; but if appointed 
by a tenant for life, he has also a lien for the 
supplies which produced the first crop taken by 
the remainderman. 

Where the appointment of a manager of a Wxst 
Indian plantation is not express, yet if tlie j^ersons 
interested in the estate knew that he is performing 
the duties k do not interfere, they must be pre- 
sumed to have acquiesced in his continuance in 
that ofTice, tjiey cannot dispute his claiui to a 
lien on the estate for the expenditure, whi h, by 
their tacit acquiescence, they have encouraged 
liim to make. 

Where a receiver or manager of a West Indian 
plant ation is appointed by the ct. in a suit properly 
constituted, h(^ is considered as appointed on 
behalf of all persons interested in tlie properl y, tV: 
he is entitled to his ordinary commission & allow- 
ances & also to a lien on the estat e, as against all 
persons interested in it, for the balance^ du(* to 
him. — Bertrand v. Davies (18()2), 31 Bcav. 
429 ; 54 E. R. 1204 ; sub noni. Bernard v, 

Davies, .32 I.. J. Ch. 41 ; 9 Jur. N. 8. 34 ; 11 
\\\ R. 48 ; fivh '}iom. Bernaud v. Davies, Ex p. 
Bertrand, 7 L. T. 372. 

1131. — The consignee of a 
West Indian estate is entitled to a lien on the 
corpus of the estate for advances made by him 
for its cultivation, in priority to all other incum- 
brances . — Ee Harriott, Ex p, Pengeli.ey (1863), 

8 L. T. 854. 

1132. Against persons having prior 
title to owner.] — (1) An agent employed to manage 
a West Indian estate by the owner, subject to the 
charges upon it, is not as such entitled to a lien 
on the inheritance in respect of his advances for 
cultivation against tliose whose title is prior t-o 
that of the employer. If a trustee is in possession 
of a plantation managing it on behalf of all 
parties, employs a manager, such manager has 
the same remedies as the trustee who enqiloyed 
him, for the expenses advaiices. 

(2) WTien the Ct. of Ch. is in poss(*ssion by a 
manager & receiver, it acts for all i)(n’sons inte- 
rested, & its oflicer has at least as extensive 
remedies against the estate as a trustee. 

(3) The security proposed to be given by [the 
receiver] was afterwards waived by lln* j>ai*ti(‘s 
interested (Loud Kingrdown). — Fraskji v. Bur- 
gers (1860), 13 Moo. P. C. C. 314 ; 2 J.. T. 446 ; 


6 Jur. N. S. 327 ; 8 W. R. 376 ; 15 E. R. 118, 
P. C. 

Annotations: — As to (1) Apld. Horlrand v, Davies (1862), 

31 lioav. 429. Consd. Uc Harriott, Exp, Pongelley (1863), 

8 L. T. 854. 

1133. .] — Re MacDowall, Ex p. 

Normand, Ex p, Graham (1864), 8 Sol. Jo. 851 ; 
Oust on West Indian Incumbered Estates Acts, 
2nd ed., App. 300. 

1134. On future profits.] — A West Indian 

plantation is a species of trade, & cannot in 
general be carried on without advances from a 
consignee in this country, to be reimbursed out 
of the future proceeds. This difference between 
West Indian estates & landed estates here, affects 
the mode in which cts. view the dealings & con- 
duct of trustees & even the construction of wills 
& instruments relating to the former estates. 
Semhle^ a consignee advancing money to carry on 
a West Indian plantation has an imj^lied lien on 
the future profits for such advances. — Daniel v, 
Trotman (1863), 1 Moo. P. C. C. N. 8. 123 ; 2 
New Rep. 92 ; 8 L. T. 522 ; 9 Jur. N. 8. 583 ; 
11 W. R. 717 ; 15 E. R. 649, P. C. 

Annotation: — ConSd. Re HoiTiott, E’x p. Pcngcllcy (1863), 

8 L. T. 854. 

1135. Allowance for disbursements— Not acting 
under regular appointment.] — Scoit v, Nesbiti, 
No. 1122, ante. 

1136. Duty to keep accounts — Showing how 

deficiencies arose.] — Manager of a West Indian 
estate, although not entJtled during liis absence 
from the island to charge commission, yet is 
entitled to be allowed all such sums as ho has 
reasonably paid to others to whom he has en- 
trusted the management.- — Forrest v. Elwes 
(1816), 2 Mer. 68 ; 35 E. R. 866, L. 0. 

Annotations : — Apld. Denton r. Davy (1836), 1 Moo. P. C. C, 

15. Refd. Leith V. Irvine (1833), 1 My. & K. 277. 

1137. .] — Testa, tor devised seven 

different estates in the West Indies in trust for 
Ids grandson for life, with remainders over. 
Before the grandson attained the age of twenty- 
four when he was to come into possession, con- 
signees of the estates were appointed. A suit was 
instituted in Jamaica for the purpose of having 
the manager’s account passed in the island ; but 
when the tenant for life at trained twenty-four, in 
1818, it ceased to have operation. One of the 
estates, viz. L., was charged by testator with an 
annuity which the consignees paid for many 
years until in 1852 they found that the proceeds 
of the L. estate had been quite insuilieient to do 
so, & they were declared creditors in respect of 
the amount in excess which they had so paid, & 
a reference was directed to ascertain what the 
amount was : — Held : the consignees were bound 
to have kept a distinct account of the receipts & 
expenditure of the L. estate so as io be able to 
show from time io time how the deficiency arose. 
—Tharp v, Tharp (1857), 29 L. T. O. S. 395, 
L. C. 

1138. — — Payments on account of annuity.] — 

8haw V, Simpson, No. 1127, ante. 

1139. Re-imbursement out of English 

estates — In same ownership.] — Re Tharp (1852), 

2 8m. & G. 578, n. ; 65 E. R. 533, L. 0. 

Annotations: — Refd. Morrison v. Morrison (1855), 2 Sm. 

G. 564. Mentd. Twynam v. Hudson (1862), 31 L. J. Ch. 

577 ; Re Leslie, Leslie v. French (1883), 23 Ch. D. 552 ; 

Falokc V. Scottish Imperial Insce. (1880), 34 Ch. D. 234. 

1140. Out of general assets — In priority to 

creditors.] — Testator’s estate consisting partly of 
a West Indian plantation was administered under 
the ct., & a large balance was duo to a deceased 
consignee, which was ordered to be paid by his 
successor. This failing: — Held: as against 
testator’s creditors the representatives of d(‘ceased 
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consignee were entitled to be paid out of tlie 
general assets of testator. — I ^yne t\ TiiOiMrsoN 
(1862), 30 Beav. 542 ; 54 E. R. 999. 

1141. Right to goods shipped prior to appoint- 
ment.] — CODEINGTON V. JOHNSTONE, No. 843, ante. 

1142. Payment of allowances to infants — Estate 
becoming insufficient.] — Pearse v. Brooks (1844), 
3 L. T. O. S. 374, Tj. 0. ; previoufi proceedings, 
2 L. T. O. S, 205, L. C. 


1143. Commission.] — Bertrand v. Davies, No. 
1130, ante. 

1144. Account by consignees — Priorities.] — 

West India Relief Act. 1832 (c. 125), gives, for 
moneys advanced by tlie comrs. on mtge. upon 
the application of a mere tenant for life, absolute 
priority over all existing charges. — Lawrence v. 
West India Relief Comrs. (1804), 31 Beav. 
234 ; n L. T. 295 ; 55 E. R. 025. 
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Note. — The Births Deaths Beg’istration Acts, 1830 {c. 80) to 1920 (c. 48), are referred to in this 

Titte as 1830 Act, 1837 Act, 1874 Art, 1901 Act, 1920 Act respectively. 

Part I. — Central and Local Registration Authorities. 


Sect. 1.™~THE GENERAL REGISTER. 

1. General Register Oilice — What registers kept 
at — Under Non-parochial Registers Act, 1840 
(c. 92) — Registers of Society of Friends.] — Re 

Woodward, Kenway v. Kidd, [1913] I Ch. 392 ; 
82 L. .1. Ch. 230; 108 L. T. 035; 57 Sol. Jo. 
420. 

2. Where registers of marriages in 

India deposited.] — Ratcliff v. Ratcliff & Ander- 
son (1859), 1 Sw. & Tr. 467 ; 29 L. J. P. M. & A. 
171 ; 33 L. T. O. S. 262 ; 5 Jur. N. S. 714 ; 7 
W. R. 720 ; 164 E. R. 816. 

Annotations : — Retd. Regan r , Regan (1892), G7 L. T. 720. 
Mentd. Nlboyet v . Niboyet (1878), 4 P. D. 1 ; Medley v . 
Medley (1882), 51 L. J. P. 74. 

3. .] — Regan v . Regan (1892), 

67 L. T. 720 ; I R. 493. 


4. .] — Westmacott V. West- 

macott, [1899] P. 183 ; 08 L. J. P. 63 ; 80 L. T. 
632. 

5. Registrar-General — Powers — Cannot take 
away right of public to search registers.] — 1 

V. Best & McKinley, No. 17, post. 


Sect. 2.— REGISTRATION DISTRICTS. 

Sub-sect. 1. — Boundaries and Alterations 
of Districts. 

See 1830 Act, ss. 7, 10, 11 ; Marriage Act, 1830 
(c. 85), s. 17 ; 1837 Act, ss. 9, 10, 11 ; Marriage <fc 
Registration Act, 1850 (c. 119), s. 15 ; 1874 Act, 
ss. 21, 22 ; 1901 Act. 

H 2 



iOO Registration op Births, 

SeeL 2.— Registration districts : Sub-sect. 2. Part 
II. Sects. 1. 2, 3 d: 4.1 

Sub-sect. 2. — Registrars. 

6. Appointment— By whom appointed,]— Under 
1836 Act, s. 7, the clerk k) the board of 
guardians of a union created under Poor Law 
Amendment Act, 1834 (c. 76), has no right to be 
superintendent registrar except in the case of the 
first appointment after 1836 Act coming into 
operation ; & on any subsequent vacancy the 
power of appointment is in the board of guardians. 

A., who was clerk to the board of guardians of a 
union, created under Poor Law Amendment Act, 
1834 (c. 76), & was also superintendent registrar 
appointed by the Registrar- General, under 1837 
Act, died on Jan. 4, 1861. On Jan. 17, deft, was 
appointed superintendent registrar by the board 
of guardians. On Feb. 14, the relator was 
appointed clerk to the board of guardians. Upon 
information in the nature of quo warranto : — 
Held : deft, was duly appointed superintendent 
registrar. — R. v, Acason (1862), 2 B. & B. 795 ; 
31 L. J. Q. B. 227 ; 6 L. T. 535 ; 26 J. P. 436 ; 

8 Jur. N. 8. 841 ; 121 E. R. 1267 ; sub nom. R. -i;. 
Alason, 10 W. R. 691. 

Annotation : — Reid. R. v. Burrowp, [1892] 1 Q. B. 399. 

7. — — Evidence of — Acting in office.] — The 
acting in the office is ])rimd facie evidence of 
the appointment as registrar. — R. v. Price (1840), 
11 Ad. & El. 727 ; 3 Per. & Dav. 421 ; 9 L. J. 
M. 0. 49 ; 4 P. 58 ; 113 E. R. 590. 

Annotations: — Mentd. R. v. Nott (1843), 7 J. P. 351; 

Hutchinson v, Manchester, Bury & Rossendalo Jiy. 

(1840), 15 h. J. Ex. 293 ; U. v. JUichanan (1840), 8 Q. B. 

883 ; J(. V. .iaincs (1850), 3 Car. & Kir. ](I7 ; LI. r. JlalJ, 

11891] 1 Q. B. 747. 

8. — ^ Effect of — Whether vacation of other 
office.] — A party who has been du y appointed 
overseer of the poor, does not by the subsequent 
acceptance of the office of registrar ipso facto 
vacate his former office. — R. v. Cheshire JJ. 
(1840), as reported in 4 J. P. 122 ; 4 Jur. 484. 
Annotation : — Reid. R. v. DerbyBhiro JJ., Ex p. New Mills 

U. D. O. (1909), 100 L. T. 453. 

9. Nature & tenure of office.] — The writ of 

quo warraiito is not applicable to the office of 
i*egistrar of births A deaths, tlie oliicc; being held 
at the j)leasui‘e of Registrar-General . — Ex 

Parry (1887), 3 T. L. R. 649, 1). C. 

Annotations: — Bbtd. R. v. Burrows, 11892] 1 Q. B. 399. 

If the point there decided wore to come again before me, 

I should reconsider my judgment in that case (A. 1 j, 

Smith, J.). Reid. R. v. .Speyer, R. v, CasseJ, [1916J 1 

K. B. 595. 

10. .] — Appets., a board of guardians, with 

the sanction of the J^cal Government Board, 
now the Ministry of Health, but apparently with- 
out statutory authority,' granted to the registrar 
of births & deaths certain gratuities, subject to 
a deduction for superannuation allowance. On 
the registrar’s retirement appets. granted liim a 
superannuation allowance based on his fees plus 
the gratuities, & the district auditor, acting under 
Poor Law Amendment Act, 1844 (c. 101), s. 32, 
disallowed & surcharged on certain of the guardians 
the ditl’erence between the amount due on the 
basis of fees alone & the amount due on the basis 
of fees plus gratuity, on the grounds that, though 
lie was precluded by Local Authorities (Expenses) 
Act, 1887 (c. 72), s. 3, from disallowing the 
gratuities, their payment was unlawful, & they 
were not “emoluments” within Poor Law 
Officers’ Superannuation Act, 1896 (c. 50), s. 3, 
for the puiqiose of calculating superannuation. 


Marriages and Deaths. 

allowance. The guardians then obtained a rule 
nisi for a certiorari to quash the certificate of dis- 
allowance & discharge, on the grounds that the 
gratuities were “emoluments” within the Act 
of 1896, & that the sanction of the Ministry of 
Health legalised their payment. By sect. 19 of 
the Act of 1896 the expression “ emoluments ” 
includes “ all fees, poundage, & other payments 
made to any officer or servant as such for his 
own use ” : — Held : the district auditor was not 
entitled to treat as illegal payments which had 
been authorised under the Local Authorities 
(Expenses) Act, 1887 (c, 72); they formed part 
of the “ emoluments ” of the person to whom they 
were paid within Poor Law Officers’ Super- 
annuation Act, 1890 (c. 50), s. 3, <fe were projicrly 
taken into account in computing his pension. 

The registrar of births & deaths, who is not a 
servant of the board of guardians, & cannot be 
dismissed or controlled by them, is remunei’ated 
first of all by a scale of fees, depending on the 
number of births &; deaths he registers, fixed by 
the Act of 1836 & paid by the guardians, &, 
secondly, by a scale of fees contained in the Act 
of 1874 for services rendered in the way of supply- 
ing certificates, copies of certificates, & extra- 
ordinary work to persons wlio register (Scrutton, 
L.J.). — R. V. Grain, Ex p. Wandsworth Guar- 
dians, [1927] 2 K. B. 205 ; 96 L. .1. K. B. 563 ; 
136 L. T. 776 ; 91 J. P. 71 ; 43 T. L. R. 342 ; 
71 Sol. Jo. 808 ; 25 I.. G. R. 231, 0. A. 

11. Remuneration — Mode of.] — R. v. Gjiain, 
Ex p. Wandsworth Guardians, No. 10, aiite. 

12. ~ What guardians liable — Workhouse 
not belonging to parish in which situated.]— By a 
local Act, the management of the poor of a iiarish 
was vested in trustees, who paid to the registrar 
of births deaths for the district within which 
their })arish was situate, fees for the registration of 
births & deaths occurring in a workhouse locally 
situate within their parish, but belonging to 
another parish, & built by the guardians of that 
parish for the reception of the })oor thereof under a 
local Act : — Held : under Poor Jjaw Amendment 
Act, 1844 (c. 101 ), s. 56, the last-mentioned 
guardians were bound to I'cpay t-o the trustees the 
amount of fees so paid to the registrar A a per- 
emptory writ of mandamus was issued to compel 
them to do so. — R. v. St. Luke, Middlesex 
Guardians (1856), 26 I.. T. O. S, 214 ; 4 W. R. 
230, 

13. Liability to attachment.] — Fees earned 

by a registrar in respect of births deaths 
actually registered are dc^bts accruing due so as 
to be attacliable before the accounts have been 
vouched or time for payment has arrived. — 
Edmunds v. Edmunds, [1901] P. 362 ; 73 L. J. P. 
97 ; 91 L. T. 568. 

Annotations :—TIILetiiL Glegg v. Bromley (1911), 81 L. J. 

K. B. 334 ; Wells v. Wells (1914), 30 T. L. K. 437. 

14. Superannuation allowance — Basis of calcu- 
iation,] — R. V. Grain, Ex p, Wandsworth 
Guardians, No. 10, ante. 

Power & duties — Registrars of births.] — See 
Part HI., post. 

Registrars of marriages.] — See Husband A 

Wife, Vol. XXVII., pp. 53, 54, 73, Nos. 333-336, 
578. 

Civil marriages generally at registrar’s 

office.] — See Husband & Wife, Vol. XXVIl., 
pp. 54, 55, 63, Nos. 337-348, 445. 

Registrars of deaths.] — See Part V., post. 
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Part II. — The Registers. 


Sii:cT. 1.— CORRECTION OF ERRORS. 

See 1874 Act, ss. 8, 36. 

15. Power of court to correct — Entry made for 
fraudulent purpose.] — The ct. has no power to issue 
a mandamus to the registrar of births, etc., under 
1836 Act, commanding him to erase the entry of 
a bu*th, on its appearing that the clxild was sux)- 
posititious, & that the entry has been made for 
fraudulent purposes.— JFa; p, Stanford (1841), 1 
Q. B. 880 ; 1 Gal. & Dav. 428 ; 113 E. B. 1371 ; 
svh nom, K. v, Stanford, 10 L. J. Q. B. 265 ; 
suh nom. Be Brixton Bkgistrar of Births, 9 
Bowl. 927 ; 5 .Tur. 988. 

AnnoUdwm Exp. Nash (1850), 19 L. J. Q. B. 296. 

Mentd. lie Greaves, Exp. Greaves (1870), 5 Oh. App. 326. 


Sect. 2.— CUSTODY. 

See 1836 Act, ss. 14, 15, 32, 33, 42 ; Marriage; 
Act, 1836 (c. 85), s. 24 ; Marriage & Begistration 
Act, 1856 (c. 119), s. 22 ; 1874 Act, ss. 35, 45 ; 
Marriage Act, 1898 (c. 58), ss. 11 (3), 12. 


Sect. 3.— SEARCHES. 

16. Right to search — Subject to proper control.] 
— Pltf. ax)X)lied to deft., a parish clerk, who kept 
the parish registers under the direction of the 
rector, for permission to search them, lie told 
deft, he did not want certificates, but only to 
make extracts, & was informed that the charge 
would be the same whether he made extracts or 
had certificates. He accordingly searched the 
registers & inade extracts. The evidence was, 
that no mention of the charge was made before 
the search, but that pltf. was told by deft, that 
the charge was 36*. 6d. for each extract, the amount 
of wliich ho i^aid ; — Held: (1) the payment was 
not voluntary, & pltf. was entitled to recover the 
excess i^aid in an action for money had & received ; 

(2) deft., & not the rector, was the party to be 
sued. 

(3) Scmhle : the fees if taken by the (;lerk after 
the examination of the book, would have been 
taken colore ofjicii, <fc might have been recovered 
back. 

(4) Scnible : xdtf. was entitled to take minutes 
in the course of his search, but not to occui^y an 
unreasonable time for that i)urpose, nor to have 
the rt;gisters in las hands, it being the duty of the 
clerk to superintend the search, to ktjep a con- 
trol over the registers. 


Where the party searching takes extracts ho is 
not bound to pay more than for a search. [Pltf.] 
had a perfect right to search (Parke, B.). — 
Steele v. Williams (1853), 8 Exch. 625 ; 1 0. L. B. 
258 ; 22 L. J. Ex. 225 ; 21 L. T. 0. S. 106 ; 17 
J. P. 378 ; 17 Jur. 464 ; 156 E. B. 1502. 
Annotations: — As to (3) R^d. Brocklebank v. K., [1925] 
1 K, B. 52. As to (4) ^Id. Best v. Best & McKinley, 
[1920] P. 75. OenerallUt Mentd. Hooper v. Exeter Corpn. 
(1887), 56 L. J. Q. B. 457 ; Marshal Shippinff Co. v. Board 
of Trade, [1923] 2 K, B. 343 ; Glamorgan County Council 
V. Glasbrook, [1924] 1 K. B. 879. 

17. Cannot be cut down by Registrar- 

General— 1874 Act, s. 44.1 — 1836 Act, s. 35, jpves 
the public an absolute right to search the register 
at reasonable times ; & this right cannot be 
taken away by the power given to the Registrar- 
General to make regulations as to the search by 
1874 Act, s. 44. — Best v. Best &: McEjnley, 
[1902] P. 75 ; 89 L. J. P. 93 ; 122 L. T. 802 ; 
36 T. L. B. 243 ; 64 Sol. Jo. 258. 

18. Right to make extracts — In reasonable 
time,] — Steele v. Williams, No. 16, ante. 

19. Fees for searching— Party searching making 
extracts.] — S teele v. Williams, No. 16, ante, 

20. Improper charges — Right to recover 

excess over legal fees.] — S teki.e v, Williams, No. 
16, ante. 


Sect. 4.— CERTIFICATES. 

• See 1836 Act, ss. 35, 36 ; 1874 Act, s. 32 ; Marriage 
Act, 1896 (c. 58), s. 7 (5). 

21. Requisites — Jewish marriage certificate.] — 
Prager V, Pragkr & Goodison, No. 22, post. 

As evidence — Birth certificates.] — See Evidencio, 
Vol. XXTI., p. 322, Nos. 3157-3168. 

Marriage certificates.] — See Evidence, Vol. 

XXII., pp. 322, 323, Nos. 3169-3172 ; Husband 
& Wife, Vol. XXVIl., p. 72, No. 505. 

Death certificates.] — See Evidence, Vol. 

XXII., p. 323, Nos. 3173-3179. 

Certificate of Secretary of State.] — See 

Evidence, Vol. XXII., p. 318, No. 3120. 

Foreign & colonial registers & certificates.] 

— Sec PiviDENCE, Vol. XXll., pp. 339-343, Nos. 
:H05-3419, 3421-3123, 3426-3442, 3444-3462, 
3466. 

Registers as evidence — Parish registers.] — See 
Evidence, Vol. XXII., pp. 335, 336-338, Nos. 
3334, 3355-3357, 3379-3388. 

Miscellaneous registers.] — See Evidence, 

Vol. XXII., pp. 345, 347, Nos. 3488, 3493, 3513. 


PART II. SECT. 1. 

a. Mandamus to lUgistrar to amend 
rvyistfx.l — On an application under 
Births, Deaths & Marriages Act, 


1894, H. 4.3 (3), to have tho register 
amended, the Registrar refused to 
amend tlio register, being of opinion 
that by HO doing he wovdd bastardise 
the child '.—Held : a writ of matidatnus 


should Issue to compel the Registrar 
to amend the register . — Re M., M. v. 
Registkar of Births (1924), 20 

W. A. L. R. 115.— AUS. 
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Eegistration of Births, Marriages and Deaths. 


Part III. — Registration of Births. 


Making false statements & causing false entries 
to be made.] — See Criminal Law, Vol. XV., p. 694, 
Nos. 7478, 7479. 

Registration of still births.] — See 1926 Act, s. 7. 
Registration of births of legitimated persons.] — 


See Legitimacy Act, 1926 (c. 60), s. 1 (4), & 
Schedule. 

Proceedings generally under Legitimacy Act, 

1926 (c. 60), s. 1 (4), & Schedule.]— Bastardy, 
Supplement. 


Part IV. — Registration of Marriages. 


22. In England — Jewish marriage — Marriage 
certificate — Signature by secretary of synagogue — 
Necessity for signature as secretary & registrar.] — 

Where the certificate of marriage in a Jewish 
synagogue had been signed by the secretary in 
that capacity alone, though he was also certified 
as registrar, it was held that he should have signed 
as secretary & registrar. — I’rager v, Prager 


COODIBON (1913), 108 L. T. 734 ; 29 T. L. It. 556. 

Making false statements & causing false 

entries to be made.] — See Criminal Law, Vol. 
XV., p. 694, Nos. 7476-7478, 7480-7482, 7484. 

At sea & abroad.] — See Registration of Births, 
Deaths &; Marriages (Army) Act, 1879 (c. 8) ; 
Foreign Marriage Act, 1892 (c. 23) ; Merchant 
Shipping Act, 1894 (c. 60), ss. 240 (6), 253 (1) (viii). 


Part V. — Registration of Deaths. 


See 1874 Act, ss. 10-15, 20 ; 1926 Act, s. 2. 

Making false statements & causing false entries 
to be made.] — See Criminal Law, Vol. XV., pp. 
094, 695, Nos. 7478, 7485. 

Necessity for death certificate before burial of 


body.] — See 1926 Act, ss. 1, 5. 

Necessity for notification before disposal of body.] 

— See 1926 Act, s. 3. 

Burial without notice to, registrar.] — See 

Burial, Vol. VII., p. 521, No. 9. 


Part VI. — Registration of Births and Deaths at Sea and 

Abroad. 

See 1874 Act, s. 37 (6) ; Registration of Births, Deaths Marriages (Army) Act, 1879 (c. 8) ; 
Merchant Shipping Act, 1894 (c. 60), s. 254. 


PART III. 

b. liegistraiion of births of legitimalcd persons — (%ild born ovt of preriwee.] —Vital StatiHtics Act, 191G, s. 19, ia not 
limited in He operation to cliildivn born witliiu tlie province. J., I19‘^l] 3 W. W. Ji. 180. — CAN. 


REGISTRATION OF DEEDS AND WILLS. 

See Bills oi' Sale ; Landloiu) and Tenant ; Keal Property and Chattels Keal ; 

Sale oe Land ; Wills. 


REGISTRATION OF NEWSPAPERS. 


See Press and Printing. 
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REGISTRATION OF PATENTS. 

See Patents and Inventions. 


REGISTRATION OF TITLE. 

See Chakities ; Landlord and Tenant ; Mines, Minerals, and Quarries ; Mortgage ; Keal 
Property and Cha'ttels Eeal ; Sale op Land. 


REGISTRATION OF TRADE MARKS AND DESIGNS. 

See Trade Marks, Trade Names, and Designs. 


REGISTRATION OF VOTERS. 

See EleotIons. 


RELATOR. 

See OiiARiTiES ; Corporations ; (.!rown Pragttc:e ; and Titles passim. 


RELEASE. 

See Bankruptcy and Insolvency ; Bills oe Exchange, Promissory Notes, and Negotiable 
Instruments ; Bonds ; Contract ; Deeds and Other Instruments ; Executors and 
Administrators ; Guarantee and Indemnity ; Husband and Wife ; Infants and 
Children ; Landlord and Tenant ; Partnership ; Real Property and Chattels Real ; 
Trusts and Trustees ; and Titles jMssnn. 


RELIEF. 


See Copyholds. 
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RELIEVING OFFICER. 

See Poor Law. 


RELIGIOUS TRUSTS. 

See Charities ; Ecclesiastical Law. 


REMAINDERS. 

See EeAL PROTERTif AND CHATTELS ReAL ; SETTLEMENTS J WiLLS. 


REMAND. 

See Criminal Law and Procedure ; Extradition and Fucitive Oeeenders 

Magistrates. 


REMITTED ACTIONS. 

See County Courts. 


RENTS. 

See Distress ; Landlord and Tenant ; Mines, Minerals, and Quarries 
Real Property’ and Chattels Real ; Sale of Land. 
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RENTCHARGE8 AND ANNUITIES. 


I* ART I. NATURE 

Sect. 1. Wiiat Constitutes Rentciiauoe oit Annuity 

Sect. 2. Rentcharges 

Sub-sect. 1. In Genp:ra3. ....... 

Sub-sect. 2. Whether Reai. or 1*ei{sonai. IMfOPinn v . 

Sect. 3. Annuities ......... 

Sub -SECT. 1. In General ....... 

Sub-sect. 2. Whether I^eal or Personal pRorEirrv . 

PART II. CREATION OE RENTCHARGES AND ANNUITIES . 
Sect. 1. Rentcharges ........ 

Sub-sect. 1. Who may (Create ...... 

Sub-sect. 2. For What Estates Rentcharges may re Creat'ed 
Sub-sect. 3. Creation by Instrument inter vivos 

A. Form of Instrument ....... 

13. Acquisition of Seisin ....... 

(а) Grant Operating at Common Law .... 

(б) Grant Operating under Statute of Uses . 

C. Time of Commencement ...... 

D. P]nforcement of Agreement to (irant .... 

E. Registration of Instrument ...... 

F. Stamp Duties 

Sub-sect. 4. Creation uy Testamentary Disposition . 

Sub -sect. 5. Creation under Statutory Powers 
Sub-sect. O. Presumption from liONC Possession 
Sub-sect. 7. CUieatjon by' ORDiat of C!oihjt .... 

SuB-sECT\ S. ^Vhat Estates Liable to be (.-harged 
Sub-sect. 3. Avoidance of Grant ..... 

Slct\ 2. Annuities ......... 

Sub-sect. 1. Creation by" Instrument inter vivos 

A. Form of Instrument ....... 

13. Agreement for Annuity ...... 

C. Covenant to Pay ....... 

I). Consideration ......•■ 

E. Annuity Subject to Condition ..... 

F. Necessity for Registration ...... 

(t. Stamp Duties ......... 

n. Other Cases ........ 

Sub-sect. 2. Creation by Will ...... 

A. Simi)le Bequest ........ 

B. Power or Direction to Set Ai)art Fund .... 

C. Power to Purchase ....... 

D. Direction to Purchase or to Invest Given Sum 

(a) Right of Annuitant- ...... 

(b) Eflect of Death of Annuit-aiit. .... 

E. Provision against Payment of Value to Annuitant . 

Sub-sect. 3. Creation by or under Statute ... 
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Rentcharges and Annuities. 


PART HI. alienation OP RBNTOHARGES AND ANNUITIES AND ESTATES 

CHARGED THEREWITH 

Sect. 1. Rentcharges and Annuities ......... 

Sect. 2. Land Charged ............ 

PART IV. RIGHTS AS AFFECTED BY VARIOUS FORMS OF LIMITATION . 

Sect. 1. Commencement and Duration of Rentcharges and Annuities . 

Sub-sect. 1. Rentcharges ........... 

A. Rentchargc without Words of Limitation ....... 

B. Rentcharge granted by Lessee for Years ....... 

C. Rentcharge pur autre vie .......... 

D. Other Cases ............ 

SuB-sEcrr. 2. Annuities . . . . 

A. Commencement ............ 

(а) Creation by Will ........... 

(б) Creation by Deed 

B. Duration ............. 

(а) Whether for Life or Peipetual ........ 

(б) Pur autre vie ........... 

(c) Annuity to Trustee or Executor vhtute ollicii ...... 

(d) Annuities for Maintenance and Education ...... 

(e) iluration Fixed by Reference to Marriage or Co-Habitation 

( / ) Other Cases . ........... 

C!. Forfeiture and Extinction .......... 

Sec'J'. 2. Rights as to Property Charged — Capital or Income . . . . . 

Sub-sect. 1. Simple Gift followed by Residuary Gift . . . . . 

Sub-sect. 2, Direction to Trustees of General Estate . . . . . 

A. To Pay Annuity out of Income ......... 

B. To Set Apart Fund lur Payment ......... 

C. To Pay from Income of Si^ecific Property Set Apart ..... 
Sect. 3. Cumulative and Substitutional Annuities ....... 

Sub-sect. 1. Grants in Same Instrument 

Sub-sect. 2. Grants in Separate Instruments ....... 


PART V. RIGHTS AS AFFECTED BY INSUFFKJlENt^Y OF GRANT 


OR’S ESTATE 


Sect. 1. Estate Insufficient at Time of Creation . 

Sect. 2. Insolvency of Grantor ...... 

Sect. 3. Insufficiency of Assets on Death of GiiANTOR . 

Sub-sect. 1. Annuities Created by Instrument inter vivos 
SuB-SECT’. 2. Annuities (.Seated by Will .... 

A. In General ......... 

B. Rights as between Annuitants inter se . 

C. Rights as between Annuitants and Tiegate<‘s . 


PART XL ]>AYMENT OF RENTCHARGES AND ANNUITIES 
Sect. 1. In General ........ 

Sect. 2. Right to Payment of Capital .... 

Sect. 3. Deduction ........ 


Sub-sect. 1. What may he Deducted . 

SuB-SE(T\ 2. DmECTioN to Pay without Deduction 
Sect. 4. Apportionmp:nt ...... 

SuB-sEcn\ 1. In General ..... 


Sub-sect. 2. In respect of Time 
Sub-sect. 3. In respect of Land Charged 

A. In General ..... 

B. Basis of Aiiportionment 


Sect. 5. As Between Tenan'c f,ir 


AND RiOMAINDERMAN 


Sub-sect. J. In General 
Sub-sect. 2. Contribution . 

Sub-sect. 3. Payment out of One Fund 
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Bequests in General 
Construction of Deeds 
and Instruments 
under Hand . 
Estates and Interests in 
Real Estate 
Executors . 

Gifts 

Interest on Money 


See Wills. 


1:)eed.s. 

Real Property. 
Executors. 

(ilFTS, 

Money and Money 
Lending. 


Real Property 
Rent Service 

Settlements 
Tithe Rcntcharge 

Trusts 

Wills 


See Real Property. 

„ Distress; Land- 
a.ORD AND Tenant. 
,, Settlements. 

,, Ecclesiastical 
Law. 

,, Trusts and Trus- 
TKKS, 

,, \\tlls. 


Part I. — Nature. 


Sect. 1.- WHAT CONSTITUTES RENTCHARGE OR 
ANNUITY. 

1. Payment issuing out of land.] — Weston v. 
Bowes, No. 291, post. 

2. With power of distress.] — Anon, (un- 

dated), Plowd. Queries 12 ; 75 E. R. 873. 

3. .] — Anon. (undated), Plowd. 

Queries 18 ; 75 E. R. 882. 

4. .] — Poole v. Heron, No. 074, post. 

5. .] — Testator by codicil gave & 

liequcathed an annuity or yearly sum of iilOO to 
E. during her life, & charged same on two specilic 
real estates, -with usual powers of distress & entry 


in ease the annuity slioidd b(5 in arrear : — Held : 
this was a legal limitation of a rentcharge, & the 
personal estate was not liable. — Patching v. 
Barnett (1881), [1907] 2 Ch. 164, n. ; 51 L. J. Ch. 
74 ; 45 L. T. 292, C. A. ; revsg. (1880), 49 L. J. Ch. 
665. 


Annotations :—CojiS^. Re Trcnchard, Tronchard v. Tren- 
chard, [1905] 1 Ch. 82. Refd. Astley v. Micklethwait 
(1880), 15 Ch. D. 69 ; Re Muffett, Jones v. Mason (1888), 
39 Ch. D. 534 ; Re Betts, Doughty v. Walker, [1907] 
2 Ch. 149. Mentd. Re Middleton, Thompson y. Harris 
(1882), 10 Ch. D. 552 ; Re Copland, Mitchell v. Bam (1895), 
44 W. Jt. 94 ; Re Jones, Elgood v. Klnderloy, Elgood r. 
Jones, [1902] 1 Ch. 92 ; Bourne v. Swan & Edgar, Rc 
Bourne’s Trade Marks, [1903] 1 Ch. 211. 


PART I. SECT. 1. 

2 i. Payment ismuny out of laud — 
With pm^er of distress.] — ^Mi’Cahkill 
r. Mc'C.’ahkill (188(5), 12 O. IL 783.— 

CAN. 

2ii. .]— A grant to A. of 

liberty to distrain lands. If he be not 
paid an annual sum, is a good grant of 


a i*cntchargc to that amount charged 
upon those lands. — Locke v. Daklky 
(1842), 2 Dr. & War. 266; 1 Con. 
Law. 406.— IR. 

2iii. .] — TIiciiahdson r. 

Nixon (1845). 2 Jo. &: Lat. 250.— IR. 

2iv. .] — A rent reserved 

on a grant In fee, if accompanied by a 


power of disti-ess, is a rentcharge. — 
liRAiJY V. Fitzgicralu (1848), 11 I. Eq. 
K. 55.— IR. 

2 V. .] ~I)nEw V. Barry 

(1874), 8 I. IL. Ecj. 260, 279.— IR. 

2 vi. ‘.1 — Hoggins v. 

Trench (1859), 10 1. C. L. 11. 472. — IR. 
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6. On dllTerent estate.] — (1) If a man 

seised of Blackacre in foe, &> also possessed of 
Whiteacro for years, by liis deed grants a rent out 
of both to A. to have & pei’ceive to him for the 
term of his life, with clause of distress in both, 
A. may distrain in Whiteacre, for rent arrere. 

(2) If lessee for years of lands grants a rent out 
of said lands for the life of the grantee, such grant is 
good during the term, if the grantee live so long ; 
but the grantee has but a chattel. 

(3) Grant out of land in fee, & out of land for a 
term of years of a rent for the life of the grantee, 
the rent issues only out of the land in fee. 

(4) In the principal case, Whiteacre during the 
term is subject to the distress, although the rent 
does not issue thereout. 

(5) If a man grants a rent out of the manor of 
1)., Sd further grants that, if the rent be behind, 
the grantee shall distrain for same rent in the 
manor of S., it is but a penalty in the manor of H., 

6 not a rent issuing out of it. 

(6) If the manor of D., out of which the rent is 
granted, be recovered by eigne title, all the rent 
is extinct ; but if the manor of S., in which the 
distress is limited, be evick^d, the whole rent 
remains. 

(7) If the grantee purchases parcel of the manor 
of 8., the rent is not extinct. — Butt’s Case (1000), 

7 Co. Bep. 23 a ; 77 E. R. 445. 

Anmiationa : — As to (1) Apld. Saffery v. Elg:ood (1834), 1 

Ad. & El. 19J. Befa. Kodhanj v. Iterry (1826), 4 L. 

(). S. K. B. 202. Genernlly, Refd. Hassell r. Gowthwaito 

(1 744), WillcH, .'500. Mentd. Thomas v. Sorrol (1673), 

3 Keb. 233 ; Hodgkins v, Thornbury (1075), 3 Keb. 500. 

7 Conferred by statute.] — A per- 

petual rent reserved as the consideration upon 
ihe sale of land, even though no power of distress 
is contained in the conveyance to the purchaser, 
is, upon a subsequent sale of the rent, not 
improperly described by the then vendor as a 
“ rentcharge ” inasmuch as a power of distress is 
conferred by 4 Geo. 2, c. 28, s. 5. 

In a contract for sale the subject-matter was 
described as “an aggregate yearly rentcharge 
of £215 9.S*. payable in perpetuity by the corpn. 
of Liverpool in respect of a waterpipe rent, 
created under the authority of the corpn. water- 
works Act, 1855, & secured by covenants of the 
corpn., & by a statutory charge on the rates 
leviable by the corpn. under their Acts.” The 
abstract of title showed, that in ]85() the vendor’s 
predecessors in title, one of whom was an absolute 
owner, & the other a tenant for life under a 
settlement, had respectively granted lands & 
easements to the corpn. in consideration of two 
rents of £1 5.9. £250, respectively, payable in 

perpetuity by the corpn., & that the corpn. had 
covenanted to pay those rents respectively. 
The rent comprised in the contract of sale con- 
sisted of the rent of £1 5^. & £214 4s. part of the 
rent of £250. The vendor was tenant for life 
under a settlement, &; had sold under his statutory 
powers. The corpn. waterworks Act of 1855, 
with which Lands Clauses Consolidation Act, 
1845 (c. 18), was incorporated, empowered the 
corpn. “ to purchase, either absolutely for a sum 
in gross, or at an annual or other rent,” certain 
lands “ or any easement over same ” ; the corpn. 
waterworks Act, 1855, provided that “ the persons 
empowered by Lands Clauses Consolidation Act, 
1845 (c. 18), to convey lands shall have full power 
to convey or grant in perpetuity, at an annual 
or other rent, any lands, for the purposes of this 
Act or the Acts incorporated therewith, or any 
easements over such lands”; — Held: the rent 


sold was not improperly described as a “ rent- 
charge.” 

[It is said] you cannot reserve a rent out of an 
casement. No doubt a subject could not do so 
at common law ; but the King could, even at 
common law, & the subject may do it by statute 
(Davy, L.j .). — He Gerard (Lord) & Beecham’s 
Contract, [1894] 3 Ch. 295 ; 03 L. J. Ch. 095 ; 
71 L. T. 272 ; 42 W. R. 078 ; 7 R. 519, C. A. 

8. Without power of distress — Rent seek.] 

— Anon, (undated), Plowd. Queries 12 ; 75 E. R. 
873. 

9 , ,] — Weston r. Bowes, No. 

lof .] — Lands in the counties of D. 

N. were devised, by will, to trustees in fee, in 
trust to pay annually out of the rents & profits 
certain sums to certain persons, & £10 to each of 
the fellows of a college, the surplus rents after such 
payments to be applied as directed by the will. 
The annual sums were received by the bursar of 
the college for the trustees, pursuant to the 
directions in tlie will, & paid over by him. If all 
these annual payments were made out of the lands 
in county 1). as far as the nett profits would go, 
the annual sums received by each fellow would be 
less than £10 more than 40s. If the payments 
were made rateably out of the land in eacli county, 
in proportion to the profits received from each, 
a less sum than 40s. would be received by each 
fellow out of the lands in D. ; — Held : the fellows 
had not a rentcharge, there being no power of 
distress. — W est v, Robson (1858), 3 C. B. N. S. 
422 ; K. & G. 141 ; 27 L. J. C. P. 202 ; 32 J.. T. 
O. 8. 75 ; 22 .1. P. 498 ; 4 Jur. N. 8. 00(5 ; 0 W. R. 
(559 ; 140 E. R. 805. 

Annotation : — Refd. Cooper r. AsliQeltl (1858), 5 C. B. N. S. 

16 . 

11. Devise of land subject to annuity.] — 

Real estate decreed to be charged witli an annuity 
given by the will, though no express words to charge 
the land, the exor. being devisee of the land.-- 
Elbiot V, Hancock (1090), 2 Vern. 143 ; 23 E. R. 
099. 

Annotation Refd. Peacock v. Peacock (1865), 34 L. J. C3 j. 

315. 

12. .] — Green v, Marygold (1727), 

2 Eq. Cas. Abr. 04 ; 22 E. R. 50. 

13. .] — Devise of lands to A. for life, 

remainder to B. in fee, subject to &; charged witli 
tlie payment of £20 a year to C. during her life, 
to be paid by A. as long as she should live, & after 
Jier decease to be paid by B. : — Held : a charge 
on the land, for which O. might distrain. — - 
Buttery v. Robinson (1826), 3 Bing. 392; 11 
Moore, G. P. 202 ; 1 L. T. O. S. C. P. 108 ; 130 
E. R. 564. 

A nnotaiions : — Apld. Sollory v. Leaver (1869), L. B. 9 Eq. 

22. Consd. Itoper v. Hoper (1876), 3 Ch. D. 714 ; Payue 

V. Esdaile (1888), 13 App. Cas. 613. 

14. .] — Ramsay i\ Thorngate, No. 

238, post, 

15. -.] — Ion v, Ashton, No. 608, post. 

16. -.] — Bequest of an annuity to A. 
for life, followed by a general devise & bequest of 
real & pei'sonal estate, subject to testator’s debts 
& legacies, & “ the annuity therein befoi‘e- 
mentioned ” : — Held : the annuity was a legal 
rentcharge on the real estate, & A. having his 
distress at law was not entitled to a receiver in this 
ct. for the recovery of arrears. — Sollory v. 
Leaver (1869), L. R. 9 Eq. 22 ; 39 L. J. Ch. 72 ; 
21 L. T. 453 ; 18 W. R. 69 ; subsequent proceed- 
ings (1871), 40 L. J. Ch. 398. 

AnTwtations : — Apld. Kolsey v. Kelsey (1874), L. B. 17 Kq, 

495. Conid. Itoper v, lioper (1876), 3 Ch. D. 714. 
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Sect. 1. — What consiUvics rentcharge or annuity. 

S ect. 2 : Sub- sec t 8. 1 <£.*2 .] 

17. Deeds deposited as security for 

annuity.] — Where deeds respecting real jiroperty 
have been deposited as a security for an annuity, 
e.g. it implies an intention in the party depositing 
them to charge the real property, gives the party 
with whom they are deposited a lien on them. — 
Richards v. Borrett (1800), 3 Esp. 102; 170 
E. R. 553. 

18. Land conveyed to trustees to raise 

tontine annuity.] — Estates were conveyed to 
trustees upon trust to raise during the lives of the 
subscribers of the purchase-money & their nominees 
a certain tontine annuity, to be divided amongst 
them rateably ; these annuities being payable to 
the liolders of the debenture which certified the 
title of the subscriber or nominee to payment out 
of the rents of the estate : — Held : an interest in 
the land was created under the tontine deed, in 
favour of the subscribers & their nominees. — 
Be O’Hara’s Tontine (1857), 30 L. T. O. S. 128 ; 
3 .Tur. N. S. 1145 ; 6 W. R. 45. 

19. Money payment not charged on land.] — 
By a charter of incorporation & an Act of Parlia- 
ment, the inmates of the “ Hospital of King James 
at (xateshead ” were to consist of a master, three 
ancient brethren, by additions from time to time 
made, twenty-three younger brethren, the latter 
forming no part of the corpn. The brethren, 
whose appointments were for life, were subject 
t/O certain rules, & were removable, though none 
had ever been removed, for certain misconduct. 
The estates of the hospital, whicli were originally 
granted t^o the master & brethren & the’r successors 
in free, pure & perpetual frankalmoign for ever, 
were under the management of the master, who, 
after payment of land & income tax, tithes, repairs 

other outgoings, was to appropriate to his own 
use one-third of the net proceeds, & pay £25 a 
year to each of the three ancient brethren & £40, 
afterwards increased to £70, a year to the chaplain, 

to reserve in his hands a balance not exceeding 
£60 to meet current expenses, & to divide the 
residue among the younger brethren in equal 
shares, yet so nevertheless that no younger brother 
should take such division more than £25. The 
number of younger brethren had never been 
increased so as to reduce their respective shares 
below £24 per annum. None of the brethren 
actually occupied any part of the hospital 
property : — Held : the younger brethren had 
neither a legal nor equitable e^ate in the lands & 
tenements belonging to the hospital ; nor a rent- 
charge thereon. 

[It was contended] that this was a rentcharge. 
If, however, it is only a right to a money payment, 
it clearly is not a charge on land. Further, it is 
a fluctuating sum, for which there could be no 
power of distress (Brett, ,7.). — Simey v. Marshale 
(1872), L. R. 8 C. P. 209 ; 2 Hop. Colt. 1 ; 27 
h. T. 581 ; 37 J. P. 119 ; 21 W. R. 123 ; suh nom. 
Simey v. Marshall, Be Bennett’s Claim, 42 
E. .1. C. P. 49. 

Annotation : — Reid. Harper v. IledgeH, [1923] 2 K. B. 314. 

20. Fluctuating payment.] — Simey v. Mar- 
shall, No. 19, ante. 

21. Bequest of annuity followed by charge on 
land.] — Poole v. Heron, No. 674, post. 

22. .] — Patching v. Barnett, No. 5, ante. 

23. .] — By his will testator gave to his 

wife so long as she should remain his widow an 
annuity of £500, & he declared that this annuity 
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should be a first charge on all his freehold properties 
at Greenwich. He gave various legacies, & then 
devised & bequeathed all his real & personal estate 
not thereby otherwise disposed of upon trust for 
sale & conversion, & out of the proceeds to pay 
his funeral testamentary expenses & debts & 
legacies, & to stand possessed of the residuary trust 
moneys upon certain trusts. The Greenwich 
property passed to the trustees under the residuary 
devise : — Held : upon the true construction of the 
will, the annuity was not a rentcharge, but was a 
personal annuity secured by a charge on the 
Greenwich property, & the estate duty on it must 
be paid by the exors. as testamentary expenses. — 
Bs Trbnchard, Trenchabd v. Trenciiard, [1905] 
1 Ch. 82 ; 74 L. J. Ch. 135 ; 92 L. T. 265 ; 53 
W. R. 235. 

Annotation : — Expld. Be Spencer Cooper, Poe v. Spencer 

Cooper, [1908] 1 Ch. 130. 

Characteristics of rentcharge.] — See Sect. 2, post. 

Characteristics of annuity.] — See Sect. 3, post. 


Sect. 2.— RENTCHARGES. 

Sub-sect. 1. — In General. 

See Law of Property Act, 1925 (c. 20), ss. 1 (2), 
205 (xxiii) ; Settled Land Act, 1925 (c. 18), s. 117 
(1) (ix); Administration of Estates Act, 1925 (c. 
23), s. 55 (xxi). 

24. Rentcharge an interest in land.] — Creed v. 
Creed, No. 648, post. 

25. Rentcharge a hereditament — Whether land 
within Lands Clauses Acts.] — This annuity being 
charged on lands, is a hereditament, &> comes 
within the clause as to the purchase of lands, as the 
interpretation clause of Lands Clauses Act, 1845 
(c. 18), provides that the word “lands” shall 
extend to hereditaments (James, L.J.). — Re 
Brewer (1875), 1 Ch. D. 409 ; 34 L. T. 466 ; 24 
W. R. 465, C. A. 

26. Rentcharge a tenement.] — A rentcharge 
granted by a deed containing no power of distress, 
is within Landlord & Tenant Act, 1730 (c. 28), s. 5, 
& therefore a “tenement” within Qualification 
of Electors, 1429 (c. 7). — Dodds v. Thom:pson 
(1865), L. R. 1 C. P. 133 ; Hop. & Ph. 285 ; Har. 
& Ruth. 319 ; 35 L. J. C. P. 97 ; 12 Jur. N. S. 025 ; 
14 W. R. 476. 

Annotations : — Refd. NichoUs V. BiUwer (1870), L. R. G C. P. 

281 ; Dawson v. Robins (1876), 2 C. P. D. 38 ; Druitt 

V. Ciiristchurch Overseers (1883), 12 Q. B. D. 365. 

27. .] — By indenture of Sept. 1874, the 

reversion in fee in certain lands was conveyed to C., 
subject to certain terms of one thousand years 
created by indenture of demise of July, 1864, 
which reserved a ground rent & a power of re-entry 
in default. C. by indenture of Jan. 1875, granted 
to D. & to four other persons a rentcharge of 
£2 10s. each charged upon the lands, with a power 
of distress in default of payment, & the grantees 
were in the actual receipt of the same. The 
value of the reversion was sufficient to bear the 
charges ; — Held : the grantees of the rentcharges 
had “ free land or tenement to the value of 40,9. 
by the year ” within Qualification of Electors 
Act, 1429 (c. 7), although the power of distress was 
nugatory. — Dawson v. Robins (1876), 2 C. P. D. 
38 ; 2 Hop. & Colt. 317 ; 46 L. J. Q. B. 62 ; 35 
L. T. 599 ; 41 J. P. 41 ; 25 W. R. 212. 

28. .] — By Reform Act, 1832 (c. 45), s. 18, 

no person shall be entitled to a county vote in 
respect of any freehold lands or tenements of which 
he may be seised for a life or lives, except he shall 
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be “in the actual & bond fide occupation of such 
lands or tenements,” or except the same shall be 
of the clear yearly value of not less than £10, 
reduced to £5 by a subsequent Act ; — Held : a 
rentcharge for life below the yearly value of £5, 
being incapable of occupation, was not within the 
exception in sect. 18, & therefore did not confer 
a county vote. — Druitt v. Christchurch Over- 
seers (1883), 12 Q. B. D. 365 ; Colt. 328 ; 63 
L. J. Q. B. 177 ; 32 W. B. 371, D. C. 

29. Not subject of occupation.] — Wilkins v. 
Danre (1608), 1 Brownl. 169 ; 123 E. R. 734. 

30. Incorporeal hereditament.] — Druitt v, 

Christchurch Overseers, No. 28, ante, 

31. Not incident of tenure.] — Rentcharges are 
not incidents of tenure (Leach, V.-C.). — Esdaile 

Stephenson (1822), 1 Sim. & St. 122 ; 57 E. R. 
49. 

Annolationa : — Consd. De Vismo v, De Vlamo (1849), 1 H. 

& Tw. 408. Reid. Jones v, Mndd (1827), 4 Knss. 118; 

I’ortman v. Mill (1839), 3 Jur. 356 ; Catling u. G. N. Hy. 

(1869), 21 L. T. 17. 

32. Distinguished from mortgage.] — Bargain & 
sale of lands in consideration of £5,000, & this 
was for 1,000 years, on condition to be void on 
repayment of £5,000 on any Aug. 10, during the 
term, & £400 per annum till it was paid ; — Held : 
this was a mtge. — Danby v. Read (1675), Cas. 
temp, Finch, 226 ; 23 E. R. 124. 

AnmMion : — Refd. Stokes v. Vorrier (1677), 3 Swan. 634. 

.]—See Mortgage, Vol. XXXV., p. 249, 

No. 83. 

33. Distinguished from rent.] — A. being seised 
in fee of a moiety of certain lands, B. being seised 
for life of the other moiety, they, in 1805, by 
indenture, reciting that they were entitled thereto 
as tenants in common, & that they had a^eed to 
grant a perpetual lease thereof to C., bis heirs, 
etc., granted, demised, etc., the same to C., “ his 
heirs, exors., administrators, &: assigns, for ever,” 
to hold from a day then past unto & to the use of 
0., “ his heirs, exors., administrators, & assigns 
,for ever ” ; yielding & paying therefor yearly 
& every year to A. & B., their heirs, etc., the clear 

' yearly rent or sum of £120, half yearly, etc. The 
deed contained all the covenants usually found in 
an ordinary lease : — Held : in the absence of proof, 
that, at the date of the deed, the premises were in 
the occupation of tenants, so that a reversion only 
could pass, & the expressed intention of the parties 
precluding the ct. from presuming that there had 
been livery of seisin, the deed could not operate as 
a conveyance of the fee, subject to a rentcharge, 
but created only a tenancy from year to year. — 
Doe d. Roberton v. Gardiner (1852), 12 C. B. 
319 ; 21 L. J. C. P. 222 ; 19 L. T. O. S. 168, 204 ; 
138 E. R. 927. 

Annotation : — Refd. Hardon v. Hesketh (1859), 4 H. & N. 

175. 

34. .] — By agreement dated in 1634, the 

Earl of P., owner of the R. estate, agreed to pay 
to the churchwardens & overseers of the poor 
of the parish of P. a yearly rent of £6 for certain 
charity lands belonging to the parish, which were 
lying intermixed with his estate, & to set out 
suhicient land of a better value for performance 
thereof, which he should either tie for the said 
yearly rent, or otherwise assure & convey to such 
persons as should be nominated to be feoffees in 
trust for the same. No land appeared to have been 
set out or assured in accordance with this agree- 
ment, & the successive owners of the R. estate 
continued to pay the rent of £6, but in the course 
of time the estate became greatly subdivided, & 
upon a division & settlement of the property in 
1786 a portion thereof was conveyed to the person 
through whom the present owner claimed it. 


Upon the title deeds of this portion the annual 
payment of £6 was recited to be due to the parisli 
of P. ; & the owners of the other portions were 
indemnified against the payment. The portion 
of the estate which as between the several owners 
was liable' to the payment was bought by the 
father of the present owner. The £6 was regularly 
paid by the purchaser & by the present owner when 
he came into possession, a receipt for the money 
was expressed to be “ for rent of parish lands.” 
Upon an information filed at the relation of the 
churchwardens & overseers of the parish, charging 
that the boundaries had been confused, & praying 
for a commission to set out the parish lands, or 
other lands of equal value ; — Held : the agreement 
of 1634 did not amount to a sale of the lands in 
consideration of a rentcharge, but with the entries 
& receipts conclusively established a tenancy from 
year to year, at a rent of £6. — ^A.-G. v, Stephens 
(1855), 1 K. & J. 724 ; 3 Eq. Rep. 1072 ; 24 
L. J. Ch. 694 ; 25 L. T. O. S. 316 ; 19 J. P. 642 ; 
1 Jur. N. S. 1039 ; 3 W. R. 649 ; 69 E. R. 651 ; 
on appeal, 6 De G. M. & G. Ill, L. C. 

Annotations : — Refd. Soarle v. Cooko (1890), 43 Ch. D. 519. 

Mentd. Brown u. Walos (1872), L. H. 15 Eq. 142. 

35. Distinguished from tithe rentcharge.] — So 

far as the endowments of the benefice consisted 
of land this payment might constitute a valid 
legal rentcharge issuing out of that land ; but it is 
otherwise with regard to tithes, on which the charge 
would not be in strictness a legal rentcharge, as 
is shown by the passages in Co. Litt., p. 47 a, 
Gilbert on Rents, p. 21 (Stirling, L.J.). — Be 
Alms Corn Charity, Charity Comrs. v. Bode, 
[1901] 2 Ch. 750 ; 71 L. J. Ch. 76 ; 85 L. T. 533, 
L. J. 

AnnMation : — Mentd. Underwood v. Bank of Liverpool, 

Same v. Barclays Bank, [1924)1 K. B.775. 

.] — See, generally. Ecclesiastical Law, 

Vol. XIX., p. 489, Nos. 3465-3470. 

36. Whether reservable out of easement — 
Royal prerogative.] — Re Gerard (Lord) A 
Beeciiam’s Contract, No. 7, ante. 

Whether capable of division .] — See Partition, 
Vol. XXXVI., pp. 304, 305, Nos. 20-22. 

Quit rents, rents of assize, etc.] — See, generally. 
Copyholds, Vol. XIII., pp. 99, 100, Nos. 1265- 
1277. 

Fee farm rent.] — See Law of Property Act, 1925 
(c. 20), 8. 205 (xxiii) ; Administration of Estates 
Act; 1925 (c. 23), s. 55 (xxi). 


Sub -SECT. 2. — Whether Real or Personal 
Property. 

37. Right of heir or executor.] — A rentcharge 
shall go to the exor. & not to the heir. — Darrel x\ 
Wilson (1598), Cro. Eliz. 645 ; 78 E. R. 884. 

38. Reservation to grantee & executor — 

Out of leaseholds.] — J. S., lessee of land to him & 
his heirs for three lives, assigns the whole estate, 
reserving a rent to him & his exors. & dies ; his 
exors. & not his heir, are entitled to the rent. — 
Jenison V, Lexington (Lord) (1719), 1 P. Wms, 
555 ; 2 Eq. Cas. Abr. 430, pi. 10 ; 24 E. R. 515. 
Annotation : — Refd. Plnck v. Dlgges (1831), 5 Bli. N. S. 31. 

39. .] — A. by will gave a lease- 

hold estate to B., his exors., etc., subject to a rent- 
charge to his wife during her widowhood, with 
power to the widow to enter for non-payment, & 
to enjoy, etc., until the arrears were satisfied ; A 
after the widow’s marriage or death he willed that 
B. should pay the rentcharge to C., his exors., 
administrators &; assigns ; the widow married, 
on which C. received the rentcharge during his 
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Sect. 2. — Bentcharges : Suh’Seci. 2. Sect 3 : Stih- 
sect 1.] 

life, & then C., died without disposing of the rent- 
charge, appointing D. his exor. : — Held : D. had 
no right of entry for non-payment of the rent- 
charge. — Hassell d. Hodgson v. Gowthwaite 
(1744), Willes, 500 ; 125 E. R. 1289. 

Annot^ion : — Befd. Bearpark v. Hutchinson (1830), 7 Bing. 
178. 

40* Rent granted by coparcener.] — Bond 

given by one parcener to pay to the other 
parcener, his exors. or administrators, an annual 
sum during the life of J. S. for owelty of partition, 
shall go to the exor., & not to the heir. — Hulbert 
r. Hart (1682), 1 Vern. 133 ; 23 E. R. 367. 

41. Grant pur autre vie.] — (1) Annuity out 

of personal, devised to A. during life of his exor. 
A. dies in the life of the exor., the annuity does not 
cease, but goes to A.’s exor. AliteTy if such devise 
of annuity charged on real estate. 

(2 ) An annuity is a personal thing, & in order to 
be given to another wants no words of limitation ; 
if it is to continue after the death of the annuitant, 
it goes to Ixis exors. (Lord Hardwicke, C.). 

(3) If one gives by will an annuity not existing 
before, to A., A. shall have it only for life (Lord 
Hardwicke, C.). — Savehy v. Dyer (1752), Amb. 
139 ; Dick. 162 ; 27 E. R. 91, L. C. 

Annotations : — As to (1) Apld. He Drayton, Francis r. 
Drayton (1912), 56 Sol. Jo. 253. R^d. Tweedalo r. 
Tweedale (1840), 10 Sim. 453 ; Ross v. Borer (1862), 6 
L. T. 514. As to (2) Retd. Nichols v. Hawkes (1853), 11) 
Hare, 342. As to (3) CoUBd. Blewitt v. Roberts (1841), 
Or. & Ph. 274. FoUd. Baynes v. Ridge (1853), 1 Kq. Rep. 
157 ; Re Grove’s Trusts (1859), 28 L. J. Ch. 536: Re 
Cannon, Cannon v. Cannon (1915), 114 L. T. 231, Retd. 
Yates V. Madden (1851), 3 Mac. & G. 532 ; Kerr v, Middle- 
sex Hospital (1852), 2 Do G. M. & G. 576 ; Mansergh r. 
Campbell (1858), 3 Do G. & J. 232 j Bent r. Ci. ien (1871), 
6 Ch. App. 235. OeneraUy, ReM. Re Blight, Blight v» 
Hartnoll (1881), 30 W. K. 513. Mentd. Gardiner r. 
Barber (1854), 2 Eq. Rep. 888. 

42. .] — Testator gave a rentcharge 

to issue out of lands in England, to A. for life, 
& directed that after her death it should be 
continued, & equally divided between B., 0., 
& D. during their lives <fc the life of the longest 
liver. B. died domiciled abroad, leaving an 
English will, by which she disposed of her personal 
estate. On the death of A., who was survived by 
(h & D., the Crown claimed from B.’s exors. 
legacy duty in respect of B.’s third share of the 
rentcharge : — Held : such duty was payable, for 
the interest in the rentcharge which passed to B.’s 
exors. was, by the Wills Act, “ an estate pur 
autre vie, applicable by law in the same manner as 
personal estate,” & therefore fell witliin 36 Geo. 3, 
c. 52, s. 20, & it was not exempt from duty by 
reason of B.’s foreign domicil, inasmuch as, although 
it was by law applicable in the same manner as 
personal estate, it was not by any of the statutes 
made personal estate, but was realty not following 
the person. — Chatfield v. Berchtoldt (1872), 7 
Ch. App. 192 ; 41 L. J. Ch. 255 ; 26 L. T. 267 ; 20 
W. R. 401, L. ,T.T. 

Annotation : — Refd. Re Bercbtold, Bercbtold v. Caprou. 
fl923] 1 Ch. 192. 

43. Right o! election of holder.] — T. devised an 
annuity of £300 per annum to liis wife for life, 
then to accumulate to make a portion for his fiist 
daughter who should marry ; then, in order to 
raise portions for other daughters ; then to remain 
to his eldest son, &, on his decease, to the heirs 
male of his body, & in case of his having no issue, 
remainder to his next eldest son & his heirs male. 
The daughters married in the life of the wife ; the 
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eldest & two other sons of k'stator died, leaving 
the wife without issue. This is not personal estate, 
vesting absolutely in the eldest spn, on the prin- 
ciple, that it would be an estate tail in land ; 
neither does it vest as an executory devise in the 
fourth son of testator who survived, but it is an 
annuity, & being exhausted by the events, there 
being nobody to take it as such, sinks into the 
residuary estate of testator. 

Where it is charged upon land, it may be real 
or personal at the election of the holder : he may 
proceed against the land or against the person. 
If it is out of the coffers, it is personal only as to 
the remedy ; but the property itself is real as to 
its descent to the heii* (Lord Loughborough). — 
Turner v. Turner (1783), Amb. 776 ; 1 Bro. C. C. 
316 ; 28 E. R. 1155. 

Annotations: — Refd. Taylor r. Martindalo (1841), 12 Sim. 

158 ; Re Rivott-Carnac’s Will (1885), 30 Ch. D. 136. 

44. Rentcharge issuing out of leaseholds — 
Chattel interest.] — St. Auby’s Case, No. 480. 
post 

45. .] — Saffery v. Elgood, No. 482. 

post. 

46. Chattel real.] — Re Fraser. 

liOWTHER V. Fraser, No. 246, jwst. 

47. Payment for land taken under statutory 
powers — Government annuities.] — Money paid by 
certain comrs. under an Act of Parliament for land 
of which A. was seized in fee in remainder, & whicli 
money had been invested in £3 per cent, annuities : 
— Held : to be real not personal estate. — Re 
Stewart’s Estate, Ex p. (Cramer (1852), 1 Sm. 
& G. 32 ; 22 L. J. Ch. 369 ; 20 L. T. O. S. 87 ; 16 
.Tur. 1063 ; 1 W. R. 17 ; 65 E. R. 15. 

Annotation : — Apld. Re Harrop’s Estate (1857), 3 Drew. 720 

Descent of rentcharge on gavelkind land.l — 
See Descent, \o\. XVllI., p. 16, Nos. 1 17-~15'0. 


SiccT. 3.— ANNUITIES. 

Sub-sect. 1. — In General. 

Annuity a personal thing.] — See Sub-sect. 2, 
2 >ost. 

48. Not chose in action.] — D kjcjs’ Case (1583), 
Moore, K. B. 133 ; 72 E. R. 488. 

49. .] — Testator bequeathed a leas(‘hokl 

estate to trustees, ujjon trust as thei*ein mentioned ; 
A, first, he charged the estate with the payment of 
an annuity, to his daughter, during all his interest 
in the estate. The daughter afterwards mortgaged 
her annuity, first to A. A afterwards to B. ; but B. 
gave the trustees notice of his mtge. before A. did : 
— Held : the annuity was not a chose in action, 
but a chattel interest. — W iltshire v. Rabbits 
( 1844), 14 Sim. 76 ; 13 L. J. Ch. 284 ; 8 .Tur. 769 ; 
60 E. R. 285. 

Annotations : — Reid. Leo v. Howlott (1856), 2 K. & J. 531 : 

Coriwolidated Investment & Insee. v. lUley (1859), 1 Giff. 

371 ; Ward v. Duneonibe, [1893] A. C, 369 ; Taylor v. 

London & County Banking Co., London & County Banking 

Co. r. Nixon, [1901] 2 Ch. 231. 

50. Whether entailable.] — W yard v. Worse 
( 1639), 1 Rep. Ch. 129 ; 21 E. R. .528. 

51. .] — Upon the death of the late duke, 

the CJrown claimed estate duty upon the principal 
value of the Goodwood Estates A the securities of 
which the late duke was entitled as tenant in tail 
male : — Held : the coal duties were realty or 
tenements within the Statute De Donis, 1285 
(c. 1), as issuing out of or concerning some certain 
place, namely, the port of Newcastle, A were an 

2, SUB-SECT. 2. 
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inheritance entailable under ihat Statute Do 
Donis, 1285 (c. 1), & thendon.' the annuities were 
entailable also. — A.-G. v. Kiciimond (Duke) 
(No. 2), [1907] 2 K. B. 910 ; 70 1;. .1. Iv. B. 1019 ; 
97 L. T. 791 ; 23 T. L. li. 712. 

52. Portion of estate.] — By will in 1810, B. 
devised to trustees his estate in Jamaica to hold 
to the use that H. should, out of the rents profits, 
receive for life an annuity payable quarterly for 
her separate use, with powers of distress &; entry 
& perception of the rents & profits, & after her 
decease to the use that the trustees should pay the 
annuity unto her children, as she should appoint, 
for their lives. Testator gave other annuities out 
of the rents & profits of same estate, & gave the 
estate to the use of his son for life, witli remainders 
over. The last payment on account of H.’s 
annuity was in 1842. 11. died in 1853. She made 
an appointment, & arrears were due to her & her 
appointees. The estate was for some years a 
waste, no rents & profits were received till 1870, 
& when received they were paid into ct. 

These annuitants are, in my judgment, as much 
entitled to recover their annuities as the estate 
its(df, as they are only portions of the estate 
(Haix, V.-C.). — Pitt v. Dacre (Lord) (187(5), 3 
Oh. D. 295 ; 45 L. J. Ch. 790 ; 21 W. R. 948. 

53. Whether within Settled Land Acts.] — It 
occurred to me . . . whether a purely i)ersonal 
annuity granted to a man <te his heirs general, as 
to a man & the heirs of his bo<ly would be within 
Settled Land Act, 1882 (c. 38). . . . Such an 
annuity is not within the Statute Do Donis, 1285 
(c. 1), consequently where it is limited to a man 
^ the heirs of his body, he takes a fee simple 
conditional which becomes absolute on the birth 
of issue ((.4 hitty, J .), — lie Ki\ ett-Caunac’s Winn 
(1885), 30 Ch. 1). 130; 51 L. J. Oh. 1074; 53 
L. T. 81 ; 33 W. R. 837 ; 1 T. L. R. 582. 

Amwtations : — Montd, LVi Aylosford’s 8. E. (1880), 32 C4». P, 

3 32 ; Jle 8ebrighl/H S. E. (188(>), 55 L. T. 351 ; Hill r. 
Hill, L1897J 1 Q. h. 483 ; Cowley y. Cowley, UUOOJ P. 
305. 

54. .] — The words “ stands for the time 

hedng limited to or in trust for any iiersons by way 
of succession” in Settl(‘d Land Act, 1882 ((;. 38), 
s. 2 (1), include the case of annuities charged on 
t he settled land followed by subsequent limitations 
although not secured by any term or trust. - lie 
Trafford’s Setti,ei3 Estates, [1915] 1 Ch, 9 ; 
84 1.. J. Cli. 351 ; 112 L. T. 107. 

Annotations ; ~ Consd, 2^c (^aniarvon’s Cliesterfield S. E., 
Jtc Caruai'voii’s Highclcre S. E., 11927 J 1 138. Re£d. 

Jte Moncktoii’s Settlmt., IMoiickton v, Calclcr (JOIO), 115 
E. T. 800 ; Jtr Alintrton He L. C. C.’h Contract, [1027 J 2 Ch. 
253 ; lie Ogle’s S. E., 11027] 1 Ch. 220. 

55. Distinguished from periodical payment.] — 

Bignoed V. GiJ.Es, No. 290, ^>o.s7. 

56. .] — It happened that under the cir- 
cumstances the wife becaiiK^ entitled to certain 
annual payments, but that did not make it of the 
nature of an annuity. It was part of the wife's 
capital estate. The husband had no power to 
assign it, & tiiat part which v^as not reduced into 
possession the wife takes by survivorship (James, 
V.-O.).— Benn r. Griffith (1870), IS W. R. 403. 

57. .] — By a dtu^d of separation betwe^en 

a husband & wife, the husband agi’ccd that so long 
as the wife observed the stipulations of the deed 
he would pay her every three months £025 by 
quarterly payments on Sept. 29, Dec. 25, Mar. 25, 
& June 24, in every year ; — Held : this was an 
annuity of £2,500 . — Lewis v. Inland Revenue 
C oMRs., [1898] 2 Q. B. 200 ; 07 L. J. Q. B. 094 ; 
78 L. T. 745. 

Annotations : — Befd. Jacktjon v. I. IE Co.iirs. (1002), 87 L. T. 
2C9 ; Underground Electric Hys. of Ijondon He (Hyu, 
MiUs, Currie v. I. R. Comrs., [1010] 1 K. IE 300. 

J. — VOE. XXXTX. 


58 . .] — A deed of separation entered into 

by applt. his wife contained a clause to the effect 
that applt. would & should during the joint lives 
of himself & his wife, if his wife should continue to 
perform observe the stipulations therein con- 
tained <fe‘on her part to be performed & observed, 
pay to his wife the clear weekly sum of £1 , A; in the 
event of the wife surviving applt. & not having 
forfeited payment during his lifetime, the sum 
should continue to be paid to her by lier husband’s 
representatives : — Held : the agi*cement was a 
security for an indefinite period for a sum of money 
at weekly periods, & not for an annuity or yearly 
sum payable by weekly instalments. — Jackson v. 
Inland Revenue Comrs. (1902), 87 L. T. 269 ; 
(>6 J. R. G30 ; 50 W. R. 666 ; 18 T. L. R. 678 ; 
46 Sol. Jo. 725. 

59. Distinguished from legacy.] — Generally 
speaking, annuities are legacies, although a dis- 
timdion is made between them, in many cases, 
arising from the petailiar terms of the will. — Ward 
V. Grey (1859). 26 Beav. 485 ; 29 L. J. Ch. 74 ; 
31 I.. T. O. S. 50 ; 5 Jur. N. S. 948 ; 7 W. R. 509 ; 
53 E. R. 986. 

Annotations : — Mentd. Nowill v. New’ill (1871), L. R. 12 Eq. 

432 ; lie Pettitt, Flasmaii v. Pettitt (1804). 38 Sol. .To. 

531 ; lie Smith, J'rada v. Vandroy, [lOiO] 1 Ch. 523. 

60. ,] — A gift in a will to trustees of £400 

a year each for their trouble for five years, de- 
scribed afterwards in a codicil as an annual 
allowance is an annuity payable out of income, not 
a legacy of £400 at the end of each year. — Schoi.k- 
FIEED V Redfejjn (1863), 2 Drew. & Sm. 173 ; 
1 New R(‘p. 465 ; 82 L. J. Ch, 027 ; 8 L. T. 487 ; 
9 .lur. N. S. 485 ; 11 W. R. 453 ; 62 E. R. 587. 

A)tno1(itions : — Apld. A.-(.E v, Coole, [1021] 3 K. B. 007. 

Reid. Ur Hawkiiks, Wiiito r. White, [1010] 2 C^h. 570. 

'Mentd. Bulkcloy r. SU'phcns (1803), 3 New R<‘p. 105 ; 

Erenuin v. Whit broad (1 805), L. ]{. 1 Eq. 200 ; Bulkcloy 

r. Stophena, [1800] 2 Ch. 211 ; /ir Pool’s S. E., " ' '' 

1 Ch. 380. 

61. .] — Testator, after giving pecuniary 

legacies wliich had iiriority S: were provided for, 
gave the residue of liis property upon trust to pay 
the income of eight specified sums to eight pci‘Sons 
respectively for life, each capital sum on the death 
of each of four of the legatees to fall into the 
ultimate residue, the other four sums being settled. 
The estate was insufficiemt to provide the eight 
sums : — Held : the four l(‘gatees, the capital of 
whose legacies was at their respective deaths to 
fall into residue, ought to be treated as annuitants ; 
in a(;cordarice with the rule in Re Cottrell, Buckland 
V. BcduKjficld, No. 195, j)ost, their annuities & 
the other four legacies ought to be put on a level 
&; abate rateably ; A accordingly, the annuities 
must be valued as at a year from testator’s death 
& the four amounts so ascertained must be treated 
as pecuniary legacies, & each of those amounts <fc 
of the other four legacies must bear its rateable 
proi)C)rtiori of the total abatement. 

1 think the case of Arnold v. Arnold, No. 532, 
pofit, is a sufiiciont authority for liolding that 
legatees w’hose legacies are life interests in sums 
directed to be appropriated for their benefit are 
really annuitants (Eve, J .). — Re Richardson, 
Richardson v, Richardson, [1915] 1 Ch. 353; 
S4 L, .L Ch. 438 ; 112 L. T. 554. 

62. .] — Testator left his estate to trustees 

ou trust as to the income of four-fifths thereof to 
pay £500 a year to his wife for the maintenance of 
their son until he should be twenty-one. Eighteen 
months after the death of testator the son died, 
about eighteen months before attaining twenty-one 
years. The widow duly applied the £500 a year 
to his maintenance from the death of testator to 
t hat of the son ; — Held : the £500 a year was an 
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Sect* 3. — Anmiiiies: Suh~s€cts» 1 cfi: 2. Part TL 
Sect. 1 : Sub-sects, 1, 2 3. ^ .1 

annuity & not a legacy. — A.-G. r. Ooule, [1921] 
3 K, B. 607 ; 91 L.M. K. B. 250 ; 120 L. T. 24 ; 
37 T. L. R. 955. 

.'\Sc(i Wills. 


SuR-sECT. 2 . — Whether Reai. or Personal 

J^ROPEBTY. 

63. Annuity a personal thing.]— Huntingdon’s 
(Prior) Case (M82), B. 21 Edw. 4, fo. 83, 
1)1. 38. 

64. .] — Dioos’ Case (1583), Moore, K. B. 

133 ; 72 E. U. 488. 

65. As to remedy.]— Turner v. Turner, 

No. 13, 

66. Chattel interest.] — Wiltshire v. Rabbits, 
No. 49, ante. 

67. Whether descendable to heir.] — Hunting- 
don’s (Prior) Case (1482), Y. B. 21 Edw. 4, 
To. 83, pi. 38. 

68. .] — Turner v. Turner, No. 43, ante. 

69. .]-~Radburn V. Jervis, Hare v. Hill, 

No. 474, _ 

.]— See, noWf Administration of Estates Act, 

1925 (c. 23), s. 45 (1) (a). 

70. Bond given by co-parcener.J — Hulbeht 
V. Hart, No. 40, ante. 

71. Exchequer annuities.] — Dod r. Dicken- 
son (1727), 2 Kq. Cas. Abr. 325 ; 22 E. 11. 277. 

72. Annuity granted by Crown out of revenue.] 

— Annuity in fee granted by King Charles IT. out 
of Barbadoes duties is not a rent, nor realty ; nor 
within the statutes either of frauds, or de donis, 
etc. Therefore being settled on A ‘‘ A the heirs of 
her body,” it was held to ainount to a fee-simple 
conditional at the comnioii law, the remainder over 
being void.— Stafford (E.arl) v. Buckley (1750), 
2 Ves. Sen. 170 ; 28 E. K. Ill, E. C. 

Annotations : — Consd. Turner v Turner (1783), 1 Bro. C. i). 

315 ; Buckeridge v. Ingram (17J)5), 2 Ves. (552. FoUd. 

Jladhui’n v. Jervis (1841), 3 Bear. 450. Befd. Taylor v. 

Martiudale (1S41), 5 Jur. 048; A’.r p. Wynch (lH54i, 5 

De G. M. & G. 188; Jiv Kivett-Carnac’s Will (1885), 30 

(Ti. D. 1.30. Mentd. Doc d. Chattaway r. Smith (1810), .5 

_M. & .S. 120. 

73. .] — An annuity of £1,000 charged 

upon the Post Cilice, until a sum of £100,000 
should be paid, in order to be laid out in land, 
continues to be a mere personal annuity, as such 
to pass bv grant or transfer. — Holdernksse v. 
Carmarthen (1784), 1 Bro. C. C. 377 ; 28 E. R. 
1188, L. C. 

Aunoiatinns Buckeridg-e v. Ingram (171)5), 2 Ves. 

052. Mentd. A.-G. r, .Junes (1840), 1 H. &; T\v. 403. 

74. .] — By letters patent, 24 Car. 2, the 

King grantc‘d to the use of A,, his heirs & assigns 
for over, an annuity of £1,000 to be paid out of liis 
revenue of 4^ percent, at Barbadoes A the leeward 
Islands — Held : this annuity was personal pro- 
perty, A duly passed under a will attested by two 
witnesses, by a residuary clause bequeathing all 
the rest, residue,, remainder of testatrix’s per- 
sonal estate, of what nature or kind soever, to her 
exors. — Aukin V. Daly (1820), 4 B. & Aid. 59 ; 
106 E. R. 860. 

ArimMions : — Apld* Budburn r. JerviK (1841). 3 Bcav. 450. 

Refd. Kxp. Wynch (1854), 5 De G. M. &; G. 188. 

75. .] — Radburn V. Jervis, Hare v. 

Hill, No. 474, post. 

76. Annuity charged on real personal 


estate.] — Testator gave his real & personal estate 
to his wife, subject, amongst other bequests, to an 
annuity of £50 to A. B. for ever : — Held : on 
A. B.’s death intestate, the annuity passed not to 
his heir, but to his personal representative. — 
Taylor v. Martindale (1811), 12 Sim 158; 10 
L. J. Ch. 339 ; 5 Jur. 618 ; 59 E. 11. 1092. 

Annotation: — FoUd. Parsoiid v. Parsons (1860), L. 11. 8 

Ed. 260. 

77 ^ .] — Testator gave real <fc personal 

estate to A., charged with the payment of annuities 
to testator’s six children “ or their heirs respec- 
tively ” : — Held : the annuities were personal 
estate, the statutory next of kin of one of the six 
children who was dead at the date of the will were 
entitled to one of the annuities. — Parsons v. 
Parsons (1869), L. R. 8 Eq. 260 ; 17 W. R. 1005. 
Annotations : — Reid. Uc Morgan, Morgan v. Morgan (1893), 

69 L. T. 407. Mentd. nc Gierke, Clowes v. Gierke, [1915] 

2 Ch. 301. 

78. Consideration for grant to statutory 

body.] — By an indenture of grant, dated Aug. 14, 
1827, R. B. who was the t(*nant for life of one- 
eighth share in certain realty personalty, con- 
stituting the old waterworks at C. joined with the 
owners of the other s(‘ven sharivs in conveying such 
waterworks to the City of (/. Waterworks cu., in- 
corporated pursuant to a special Act of Parliament 
passed in May, 1826. The indenture contained a 
recital to the effect that the consideration foi* the 
grant had been agreed at the annual sum of £500, 
to be j)ayable for ever by quarterly payments to bt; 
secured as therein mentioned A to be divided 
between the grantors, their respective exors., 
administrators, A: assigns, according to their 
shares Ad interests in the waterworks. 

The property granted consisted mainly of ease- 
ments, or lights in the nature of easements, A 
of personal chattels ; but it was not clear that it 
comprised any corpon^al as oi)posed to incorporeal 
hereditaments though these wer(^ W'ords sullicient 
to pass such corporeal hereditaments, if any, as 
formed part of tlui old waterworks at C. The 
question was, whether the annual sum iiayable 
by the waterworks co. ^v^as real or personal <:‘state : 
— Held : the indenture did not create a perpetual 
fee faim rent or rimteharge ; A the annual sum 
was nothing else but personal esl ate . — Re Bax3’er’s 
Trusts, Malting v. Addison (1911), 101 E. T. 
710 ; 27 T. I.. R. 425, C. A. 

79. Annuity given as estate tail.] — Re 
Wyngii’s Tri’sts, Rx p. Wyncii, No. 316, jwst. 

80. Whether legal assets of husband— Grant for 
life of wife.] — A. granted i o B. an annuity, in con- 
sideration of i)urchase of trade stock, for their 
joint lives, A for the life, of A. B.’s wife, unless B. 
should transfer it in his lifetime, it was })rovided 
that B. should have a right to sell his wife’s rever- 
sionary interest as if it wei'e payable to him in 
preesenii. B. was indebted at the time of the 
transaction, A it being determined, after B.’s 
death, without liaving aliened the annuity, that 
the wife’s reversionary interest was assets for B.’s 
creditors, it was now determined that it was legal 
assets. — 8 hee v. Frp^nch, French v. FiiENdi 
(1857), 3 Drew. 716 ; 3 Jur. N. S. 428 ; 61 B. U. 
1076 ; suh nom. Hue v. French, 26 D. J. Ch. 317 ; 
28 D. T. O. S. 365 ; 5 W. R. 386. 

A?inotations : — Refd. O’Grady v. Wilmot, [1916] 2 A, C. 

231. Mentd. Klchards v. .Tames, Sharpe v. James (1867), 

L. K. 2 Q. B. 285 ; Pe Nutbo, Rxp. Fo£loy (1868), 17 L. T. 

623 ; Pe O’SulUvari, Px p. Bailor (1892), 61 L. J. Q. B. 

228 ; Mouat, Kingsteii CottonMlHsGo. u.Mouat, [1899J 

1 Ch. 831. 
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76 i. Annuity charged on real d: 
personal estate .] — Joynt v. Kk’itardh 


(1882), 11 L. H. Ir. 27 8. — IR. 

79 i. Annuity] given as estate tail .] — 
Pe LotJaiiHifiA.D, Hamilton v. Lough- 
IIEAD, [1917] 1 I. H. 22 7.— IR. 


b. Annuity secured hy term of 
years.] — Pe Kamadge’s Seitlement, 
Hamilton v. Hamapoe, • 

I, R. 205.— IR. 
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Part II. — Creation of Rentcharges and Annuities 


Sect. 1 .—RENTCHARGES. 

Sub-sect. 1. — Who may Create. 

See Law of Property Act, 1925 (c. 20), s. 122 (1). 

81. General rule — Owner of inheritance.] — 
The nature of a rentchargo is plain & distinct. It 
cannot come into existence but by the act of the 
person who is entitled to the inheritance. The 
owner of the inheritance alone can make a rent- 
charge (Bacon, V.-C.). — Bailey v. Badham (1885), 
30 Ch. D. 84 ; 54 L. J. Ch. 1007 ; 53 L. T. 13 ; 
49 .T. P. 060 ; 33 W. U. 770 ; 1 T. L. H. 548. 
Annotations : — Consd. Harnbro v. Hambro, [1894] 2 Ch. 564. 

Reid. Searle v, Cooko (1890), 43 Ch. D. 619. 

82. Joint tenant.] — If there be two joint 
tenants in fee, & one grants a rentcharge in fee, 

afterwards releases to the other, <fc dies, the 
survivor shall not avoid the rent. — Abergavenny’s 
(Lord) Case (1607), 0 Co. Rep. 78 b ; 77 E. R. 373. 
Annotations: — Befd. LilUngston's Case (1608), 7 Co. Rep. 
38 a ; Ilyne v. Vivian (1800), 5 Ves. 604. Mentd. Daniel 
V. Waddington (1615), 3 Bulst. 130. 

83. Donee of power of appointment.] — A. 

settles lands to the use of himself for life, remainder 
to such of his four children, & in such shares & 
proportions as A. by any wilting shall appoint. 
A. may not only limit the land to any of his 
cliildren, but may charge the land with any rent- 
charge or sums of money for any of his chlidren. — 
Thwaytes V. Dye (1688), 2 Vern. 80 ; 23 E. R. 
061, L. C. 

Annotations : — Consd. lie Redgate, Marsh v. Redgato, [1903] 

1 Ch. 3,56. Refd. Albemarle v, Bath (1693), Freem. Ch. 193 ; 
Roberts v. Dixall (1738), West temp. Hard. 536 ; Middlu- 
tori V. Pryor (1760), Amb. 391 ; Thornton v. Bright (1836), 

2 My. & Cr. 230. Mentd. A.-G. v. Bai’iies (1708), Glib. 
Ch. 6 ; Alexander v. Alexander (1755), 2 Ves. Sen. 640 ; 
Langston v, Blaokrnore (1755), Ainb. 289 ; Kenvvorthy v. 
Bate (1802), 6 Ves. 793 ; lie Mackenzie, Bain v. Mackenzie 
[1916] 1 Ch. 125, 

84. Mortgagor in possession.] — Freeman v. 
Edwards, No. 489, post. 

Clergy — Whether out of benefices.] — See Eccle- 
siastical Law, Vol. XIX., pp. 413-117. 


Sub-sect. 2. — For What Estates Rentcharoes 
MAY BE Created. 

85. Fee simple.] — Gilbertson v. Richards, 
No. 96, post. 

86. Estate for life.] — A rentchargo may be 
created for an estate for life & for a remainder after 
an estate for life. — S mith v. Earnaby (1666), 
Cart. 52 ; 2 Keb. 29, 55, 84 ; 1 Sid, 285 ; 1 Lev. 
144 ; 124 E. R. 819. 

87. Under power of appointment.] — 

Proctor v. Bulstrode (1742), 2 Coop. temp. 
Cott. 534 ; 47 E. R. 1291, L, C. 

88. Estate pur autre vie.] — Bowles Poore, 

No. 270, post 

89. Estate in remainder — Alter estate for life.] 

— Salter v. Butler, No. 264, post. 

90. .] — Smith v. Farnaby, No. 86, 

ante. 

91. Joint tenancy.] — If a grant be made of an 
annuity of £100 to five persons to be equally 
divided between them, videlicet £20 to each, 

PART II. SECT. 1, SUB-SECT. 2. 

91 i. Joint tenancy-] — Fleming r. 

Fleming (1855), 5 I. Ch. R. 129 ; 8 
Ir. Jut. 31. — IR. 

92 i. Estate tail.] — Re Lougiihead, 

Hamilton v. IjOUGhhead, [1918] 1 


habendum the said £20 to them & their assigns 
for their lives, videlicet, £20 to each of them 
respectively, & that on the death of any of them the 
share of the party so dying shall be paid equally 
to the others, but that there shall be no survivor 
of either of their parts i^Qu. : whether the 
grantees in such case are joint tenants or tenants 
in common. — Ward v. Evans (1695), 5 Mod. 
Rep. 25 ; Holt, K. B. 368 ; 87 E. R. 497 ; subse- 
quent proceedinqs, sub 7ioni. Ward v. Everard 
(1699), 1 Salk. 390. 

92. Estate tail.] — Giffard v . Withington 
(1846), cited in [1903] 1 Ch. at p. 866 ; 72 L. J 
Ch. at p. 759. 

Annotation : — Folld. Robiuson v. Giffard, [1903] 1 Ch. 865. 


Sub-sect. 3. — Creation by Instrument 
inter vivos. 

A . Form of Instrument. 

93. Necessity for deed.] — Grant of an advow- 
son pleaded without alleging to be by deed, good 
if the issue be taken upon collateral matter. — 
Lightfoot V. Bhightman (1622), Hut. 54; 123 
E. R. 1096. 

Armotntions Pollitt v. Forrest (1848), 11 Q. B. 962 ; 

FoqiHJt V. Moor (1852), 7 Exch. 870 ; Yomig v. Austen 
(1869), L. R. 4 C. P. 553. 

94. .] — A right of way or a right of 

Xiassage for water, where it does not create an 
interest in the land, is an incorj^oreal right, <& stands 
•upon the same footing with other incorporeal 
rights, such a rights of common, rents, advowsons, 
etc. It lies not in livery but in grant, a freehold 
interest in it cannot be created or passed, even if a 
chattel interest may, which 1 think it cannot, 
otherwise than by deed (Bayley, J.). — PTkwlins 
V. Shipp AM (1826), 5 B. A C. 221 ; 7 Dow. A Ky. 
K. B. 783 ; 4 L. J. O. S. K. B. 241 ; 108 E. R. 82. 

Amiotaiions : — Apld. Cocker v. Ciowpcr (1834), 1 Cr. M. <S: R. 
418 ; Wood V. Leadbittcr (1845), 13 M. iSc W. 838 ; Aldiii 
u. Latimor Clark, Muirhead, [1894] 2 Ch. 437. Refd 
Liggins V. Inge (1831), 7 Bing, 682: Perry ?•. Fitzho\^e 
(1846), 8 Q. B. 757 ; Tapliii v. Florence (1851), 10 C. B. 
744 ; Mot. Ry. r. Fowler, [1892] 1 g. B. 165. Mentd. 
Wallis V. Harrison (1838), 1 Horn. & H. 405 ; iMounsey v. 
Ismay (1865), 12 L, T. 2(5: McManus r. Cooko (1887), 
35 Ch. D. 681 ; Hurst u. Piiduro Theatres, [1915] 1 K. B. 1. 

95. Grant of annuity by deed poll — Effect of 

subsequent charge on estate.] — Deed poll is made 
for an annuity, after charges his estate for the 
payment of it, he shall have security, <fc not 
restrain tlui deed poll. — G renon Rawson 

(1726), Cas. tem'i). King, 57 ; 25 E. R. 221. 

96. Who must execute deed — Assignee of land 
out of which rentcharge reserved.] — There is no 
creation of a rentcharge good at common law, 
because the release in fee simple does not execute 
the deed. 

A rent in fee simple may be granted to a man 
& heirs to continue for ever (Martin, B.). — 
Gilbertson v. Richards (1850), 4 H. & N. 277 ; 
28 L. J. Ex. 158 ; 33 L, T. O. S. 107 ; 157 E. R. 
845 ; on appeal (1860), 5 H. & N. 453, Ex. Ch. 
Annotations: — Refd. Moi'gau v. Davey (1883), Cab. Sc El. 
114. Mentd. Nashu. Ash (1862), 1 H. &C. 160 ; Birming- 
ham Canal Co. v. CurtwTight (1879), 11 Ch. D. 421 ; 

remainders over, executing a disentail- 
ing deed : — Held : the disentailing 
deed created mei’cly a btise fee in each 
rentcharge determinable upon the 
failure of the Issue in tail. — P inkerton 
V. Pii.vrr. [1915] 1 I. R, 406.— IR. 


I. II. 227.— IR. 

0 . Equitable estate tail .] — Pinkerton 
V. Pratt, [1915] 1 I. R. 406.— IR. 

d. Base fee .] — Two tenants In tail 
of equitable rtmtohargos, which had 
been granted to them de novo u-ithout 
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Sect, 1. — Henicharges : Suh-scct. 3, .4., B. {a) d: {h), 

C, d: D.] 

Blight V. Haftnoll (1881), 19 Ch. D. 294 ; L. & S. W. lly. 

V, Gomra (1882), 20 Ch. D. 562. 

97, General words of charge not essential.] — 

To constitute a charge in ecjuity by deed or 
wi'iting it is not necessary that any general words 
of charge should be used, but it is sufficient if tlie 
ct. can gather from the instrument an intention 
by the parties that the jiroperty referred to should 
constitute a .security. — CUiadocuc v , Scx^ttisii 
Provident Institution, [1894] 70 L. T. 718, C. A. 

98. Whether operating at common law or 
under Statute of Uses.] — Webster v , Asiiton- 
under-Lyne Overseers, Ormk’s Case, No. 102, 
post, 

.] — See^ voic. Law of Property Act, 1925 

(c. 20), s. 207, Sched. VII. 

Construction of deeds.] — See, generally, Deeds, 
Vol. XVII., pp. 239 et seq. 


B. A cqu if ion of Se is in . 

(a) Grant Operating at Common Law, 


99. Possession not presumed.] — Where a free- 
hold rentcharge was granted by deed in Jan. 
1845, the first payment to be made in .1 an. 1846 
Held : the grantee was not in possession under 
Representation of the People Act, 1832 (c. 45), 
s. 20, until the rent had been received, or had 
become due. 

The question undoubtedly turns upon the 
meaning of the words “ actual possession,’’ we 
tliink those words mean a possession in fact, 
as contradistinguished from a possessiot' in law ; 
^ that as the possession in fact of a ri utcharge 
must be the actual, manual receipt of the rent 
itself, or some j^art of it, or something in lieu of it, 
so there could t)e no such possession in fact in this 
case (Tindal, C..I.). 

As in the case of land th(‘re must b(^ more than 
the execution of the conveyance ~ tliere must be 
the actual possession or receipt of the rents ^ 
profits, there seems no reason why, in th(‘ case of 
an incorporeal hereditament, there should not lx* 
.such further actual pos.se‘s.sion as th<i nature of the 
subject itself is capable of (Tindal, C.J,). — 
Murray v. Tiiorniley (1846), 2 0 D 217 ; Cox 

Atk. 140 ; Bar. Arn. 712 ; 1 Lut. Reg. (^as. 
496 ; Pig. & R. 336 ; 15 L. J,C.V. 155 ; 10 ,Jur. 
270 ; 135 E. R. 927 ; suh nom. McConnell v. 
Tiiornelf.y, 6 I.. T. O. S. 483. 


AJinoiations : — Apia. Haytlen v, Twerton Overseers (1846) 
4 C. B. 1. Consd. Axelay v. Lgwis (18.55), 17 C. 13. 310 
Apld. Hcclia V. Blain (1861), 18 C. B. N. S. 90 ; Webster v 
Ashton -uiider-Lyno Overseers, Orme’s (^use (1872), L. 11 
8 C. 1*. 281. Consd. Webster v. Ashton -uiidor-Lyne 
Overseers, Hadficld’s Case (187.3), L. H. 8 C. P. 306 
Driiitt V. Christchurch Ovenscers (1883), 12 Q. B. D. 305. 

100. .] — The assignee of a rentcharge is 

not entitled to be registered, unless he has been in 
the actual receipt of it for six months before the 
last day of .luly. 

The authorities relied on in that ca.se [Murra% 
V. Thornilcy, No. 99, ante] show that actua 
seisin is quite indf?pend(‘nt of the rent bcinj: 
due. The pa^mient may be forward or backward 
Claimants iiere became fir.st actually po.ssessed oj 
this rentcharge on Apr. 29, & therefore have nol 
been in actual possession for the time required 
by the Act (Maule, ,T.), — -Hayden v , Twertoh 
Overseers (1846), 4 C. B. 1 ; 136 E. R. 400 : 
suh nom, Hayden v , Tiverton Overseers 
1 Lut. Reg. Cas. 510 ; 16 L. J. C. P. 88 ; 8 Ti T 
O. S. 120 ; 10 J. P. 774 ; 10 Jur. 950. 

Amwtqiions : — Apld, Anolay v. Lewis (1855), 17 C B 316 
Distd, Ueelis v, BJdlu (1864), IS C, B. JV. S, 90. Consd 


Webster v. Ashton -under -Ly no Overseers, Urine’s Case 
(1872), L. 11. 8 C. P. 281. Reid. Webster v. Ashton-under- 
Lyne Overseers, Hadfleld’s Case (1873), L. 11. 8 C. P. 306. 

101, .] — Where a rentcharge is created by 

means of a conveyance to uses, the grantee immedi- 
ately acquires “ actual seisin,” by the words of 
27 Hen. 8, c. 10, s. 1, & is entitled to be registered 
in respect thereof, notwithstanding he may not 
have actually received any part of the rent. 
Aliter, where the rentcharge is created by an 
ordinary grant at common law. — Heelis v, Blain 
(1864), 18 O. B. N. S. 90 ; Hop. & Ph. 189 ; 5 
New Rep. 128 ; 34 L. J. C. P. 88 ; 11 L. T. 480 ; 
29 J. P. 343 ; 11 Jur. N. S. 18 ; 13 W. R. 262 ; 
144 E. R. 374. 

Annotations : — Disid. Webster v. Aslitou-under-Lyne Over- 
seors, Ormo’s Case (1872), L. U. 8 C. P. 281, Apld. 
Webster v, Ashton-under-Lyne Overseers, Uadfioid’s 
Case (1873), L. B. 8 C. P. 306 ; Lowcock v. Broughton 
Overseers (1883), 12 Q. B. D. 369. 

102. .] — On Oct. 13, 1871, A., being seised 

in fee of certain lands, by indenture granted out 
of them “ unto B,, C., & D., & their heirs, one 
perpetual yearly rentcharge of £9, to be payable 
by equal half-yearly payments on Apr. 5, & Oct. 5, 
in each year,” the first payment to be on Apr. 5, 
1872, “To hold the rentcharge unto B., C., & D., 
their heirs & assigns, to the use of the said B., 
C,, & D., their heirs assigns for ever, as tenants 
in common, & in equal shares.” The first half- 
yearly payment was duly made on Apr. 5, 1872 : — 
Held : (1 ) the use being specific & not inconsistent 
witli tlie rest of the liahendum, the whole habendum 
must be read as specific, & so read, the deed 
o])erated as a grant at common law, not under 
the Statute of Uses ; (2) the grani/ces had not been 
in the ” actual possession ” of the rentcharge.— 
Webster v, Ashton-under-Lyne Overseers, 
Orme’s Ease (1872), L. R. 8 0. P. 281 ; 2 Hop. 

Colt. 60 ; 42 L. J. C. P. 38 ; 37 J. P. 55 ; 21 
W. R. 171 ; suh nom, Asiiton-under-IjYnk 
Overseers t*. Webster, Orme’s Case, 27 L. T. 
652. 

Annotations As to (1) Refd. Savill v. Bctboll, [19021 2 
Ch. 523, Ofncrnlly, Refd. Webster v. Ashton-un^^er- 
Lyno OversoorH, lladfleld’s Case (1873), L. li. 8 C. P. 306 ; 
Jjowcock V. Broughton Overseers (1883), 51 L. T. 399. 
Mentd. Boon r. Howard (1874), L. 1{. 9 C. P. 277. 


(h) Grant Ojterating under Statute of I\ses. 


See, now, Law of Proiierty Act, 1925 (c. 20), 
s. 207, sched. VII. 

103. Actual possession presumed.] — IT eiclis r. 
Blain, No. 101, a^ite. 

104. .] — By a deed executed on Jan. 29, 

1872, which operated under the Statute of Uses, 
an annual rentcharge of £35 14s. was granted to 
the use of seventeen persons in f(*(* as tenants in 
common, to bo payable by equal half-yearly pay- 
ments on Jan. 29, & July 29. The first payment, 
payable on July 29, 1872, was paid on July 30 ; — 
Held : as the grant operated under the Statute of 
Uses, the case came within the decision in Heelis 
V. Blain, No. 101, ante, on the authority of that 
case the grantees, by force of the Statute of Uses, 
had been in ” actual possession ” of the rentcharge 
from the date of the grant. — Webster v , Ashton- 
under-Lyne Overseers, Hadfield’s Case ( 1 873), 
L. R. 8 C. P. 306 ; 2 Hop. & Colt. 89 ; 42 L. J. 
C. P. 146 ; 28 L. T. 901 ; 37 J. P. 480 ; 21 W. R. 
037. 


Annotations .—Refd. Lowcock V. Broughton Oversoers (1883) 
51 L. T. 399, Mentd. Leonard v. Alloways (1878), 2 Hop! 
& Colt. 411 ; Winyard v. Toogood, Hanc© v. Fortnum 
n.882), 10 Q. B. D. 218 ; Bonnard v, Perryman, [1891] 
2 Ch. 269. 


105. .] — A. being possessed of a rent- 

charge issuing out of freehold lauds, granted it 
unto B.f C., & D., & their heirs, to hold same 
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unto B., C., & D., & their heirs, to the use of A., | 
B., C., & D. their heirs & assigns for ever, in 
equal one-fourth shares as tenants in common : — 
Held : all the grantees took under the Statute of 
Uses, that by force of the statute & on the 
authority of IJeelis v. Blalu, No, 101, «nfc, they 
were from the date of the deed in actual posses- 
sion of their shares of the rentcharge.— J^owcocK 
V, Broughton Overseers (1883), 12 Q. B. 1). 
309; Oolt. 335; 53 L. J. Q. B. 144; 51 L. T. 
399 ; 32 W. K. 247, D. C. 

C. Time of Commoicemeni, 

See Law of Property Act, 1925 (c. 20), s. 121 (0). 

106. Grant may commence in future.] — Throck- 
MERTON V. Tracy (1555), as reported in 1 Plowd. 
145 ; 75 E. R. 225. 

Annotations: — Befd. Potty v. Goddard (1002), 0. Brldg. 
Jl/j. Mentd. M^rotoflloy v. Adaras (1559), 1 Plowd. 187 ; 
B(‘llainy’s Caao (1005), 0 Co. Hep. 38 a ; Leylield’H Case 
(1011), 10 Co. Kep. 88 a; Loflold’s Case (1612), 10 Co. 
Rep. 106 a ; Berry v. Berry (1615), 3 Bulst. 62 ; Coiindon 
V. Clcrke (1619), Hob. 29 ; Earringrton’s Case (1025), Cro. 
Car. 10; Miller v. Manwariiig (1635), Cro. Car. 397 ; 
Berry v. White (1062), O. Bridf?. 82 ; R. v. Trinity House 
(1662), 1 Keh. 331 ; Lyii v. Wyn (1665), O. Bridg. 122 ; 
Eoote r. Berkley (1666), O. Bridg. 527 ; Graves v. Ashen- 
hurst (1673), Freem. K. B. 77 ; Lawrence t\ Dodwell 
(1099), 1 LL Raym. 438 ; Fisher r. Wigg (1700), 1 P. 
Wms. 14 ; Freshwater v, Eaton (1717), 1 8tra. 49 ; 
8cott V. A ’Chez (1743), Park. 21 ; Doe d. Tinimis r. 
.Steele (1843), 4 Q. B. 003 ; Hunt r. Gunn (1862). 13 
C\ B. N. .S. 220 ; Kennedy r. Broun (1803), 13 C. B. N. 8. 
077 ; Makjoinson v. O'Dea (1863), 10 H. L. Cas. 593 ; 
Burcholl V, Clark (1876), 2 C. P. D. 88 ; Hanbuiy v. 
Jenkins, [19011 2 Ch. 4 01. 

107. .] — OSMERE V. SiiEAFE, No, 240, poffL 

108. On determination of grant for life.] — 

Anon. (undat(‘d), Piowd. Queries 31 a, pi. 174; 

75 E. II. 902. 

109. .] — A. was entitled for the joint 

lives of himself 6c his father to a rentcharge of 
£500 charged on an estate of which his father was 
tenant for life, with remainder to A. in fee. A. 
li.'iving agreed to sell to B. a xjcrpetual rentcharge^ 
of £500 issuing out of the estate*, assigned to B. 
tJjo rentcharge to which he was so entitled, A 
eonve*yed his reve?rsion in fee*, to trustees in trust 
to secure to B. a rentcharge of £500 a year, to 
e‘omm(*nce on the termination of the prior rent- 
charge : — Held: the transaction was not to be 
conside*red as a sale of an interest in reversion, 

.as A. w]ie*n he made the agreement, had it in his 
powe*i‘ to secure to B. a perpetual rentcharge of 
£500 in poss(*ssion. — Wardle v. ('ai{TER (1835), 

7 Wim. 490 ; 58 E. B. 925. 

110. Application of rule against per- 

petuities.] — A., being mtged. in fee simple of 
c(*rtain Lands, & the ecpiity of redemption in fee 
belonging to B., by inde*ntur(*s of lease A release, 
dated Oct. 1838, h(*twccn B. of the fir.st part, 

A. of the second part, I. of the third part, A II. of 
tlie fourth part, B. did limit A ai)i)oint, A A. 
conveyed to II., A B. confiraiod, the said lands, 
to have A to liold the same to II., his heirs A 
assigns, to the use of 11., his heirs A assigns, for 
ever, subject to a proviso for redemption by B., 
liis heii*s, etc., on payment of £5,000. Amongst 
other provisoes there was one, that if default 
should be made in pa>Tnent of the £5,000, it 
should be lawful for H., his heirs A assigns to sell. 
This deed contained a proviso for quiet enjoyment 
by B. until default, also the following : “ Provided 
always, A it is hereby exijressly agreed A declared, 
between A by the parties hereto, that, if at any 
time hereafter, when, A so soon as H. A every 

other x>erson claiming or to claim B. from, through, 
or under him, shall, under or by virtue, of any 
power or authority herein contained, enter into or 
upon or otheiwise become possessed of the said 


premises, or any part thereof, the same shall from 
thenceforth be subjected A be charged to A with 
the payment to B., A his assigns of the annual sum 
of £40, A the same shall thenceforth be recovered 
or recoveji’able by distress or otherwise upon or 
out of the mtged. premises.” This conveyance 
was executed by A. A B. but not by H. Default 
having been made in x>ayment, II. entered into 
possession for the puiq^osc of exercising tiie x^ower 
of sale, A by indenture, dated in 1847, conveyed 
to T., who entered into posse, ssi on of the lands A 
duly paid the £40 rent : — Held : (1) the rent was 
well created by way of use ; (2) the rentcharge 
was not invalid as commencing at a period too 
remote, A so contravening the rule against per- 
petuities. — Gii.bertson V. Kichards (1860), 5 
IT. A N. 453 ; 29 L. J. Ex. 213 ; 0 Jur. N. S. 672 ; 
157 E. R. 1258, Ex. Ch. 

Annotations : — As (o ( J ) Consd. Nash r. Ash (1862), 1 H. & C. 
100. As to (2) Apld. Birinin«:ham Canal Co. v. Cart\vTii!?ht 
(1879), 11 Ch. 1). 421. Dbtd. L. & 8. W. Ky. v. Goiimi 
(1882), 20 Ch. D. 562. Folld. Morgan v. Davey (1883), 
(Jab. A El. 114. Refd. Blight v. Hartnoll (1881). 19 Ch. 
1). 294. 

111. .] — Morgan v. Davey (1883), 

Cab. A El. 111. 

.| — Sec^ generally i Perpetuities, Vol. 

XXXVII., xq). 55 ct scg. 


L). Enforcement of Agreement to Gra)\i. 

See, generally, Specific pEitroRMANCE. 

112. What may be enforced — Agreement lor 
settlement of lands subject to jointure — Death of 
husband before settlement — Re-marriage of widow.] 

— Wood v, Ingram (1710), 2 Eq. Cas. Abr. 211 ; 
22 E. R. 180. 

113. Annuity charged on estate not be- 

longing to grantor.] — (’ary v, Stafford (1725), 
Amb. 520, 831 ; 27 E. K. 336, 522 ; sub nom, 
(5arey V, Stafford, 3 Swan. 427, n. ; sub nom. 
Anon., 1 Eq. CLas. Abr. 31, pi* 4, II. L. 

Annotations : — Expld. ThurkotGo v. Howorth (1727), Bnnl)* 

241. Refd. Kiiye i\ Moore (1822), 1 Sim. A St. 61. Mentd. 

Binniiigt-ou v, Wallis (1821), 4 B. A Aid. (>50. 

114. Covenant to settle — After-acquired 

property.] — S. cc)V(*nants to convoy A settle houses, 
lands A tenements or a renteliargc issuing tlH‘reout 
to c<*rtain us<‘S. S. afterwards purchases lands, 
but does not make any settlement of them xmr- 
suant to the article's A cov(*riant, A then dies. 
These after-x^aircliased lands shall be to Die uses 
of the scttL'iiicnt. — Di-jachin v. Smith (1716), 3 
Atk. 323 ; 26 E. R. 988, L. C. 

Annotations: — Consd. IMorniiigton v. Kcano (1858), 2 Do 

(i. A J. 292. Refd. Wollesloy v, Wellesley (1839,) 4 My. 

A (T. 501 ; Mathias i\ Mathias (1858), 3 Sin. A G. 552. 

115. Agreement for sale of land in con- 

sideration of annuity — Death of party before con- 
veyance.] — .1. agrees to sell his estate to B. in 
eonsidera-tion of an annuity for his life. The tinn? 
limited for the conveyance was Oct. 31 ; but the 
annuity was to commence A A. was to havc^ the 
remts A profits of the estate from Apr. 5 x>rec:eding. 

,j. died on Nov. 12, before any conveyance was 
executed. On a bill brought by A. for a specific 
performance of this agi’cement, the ct. dismissed 
it, without costs. — Pope v. Roots (1774), 1 Bro. 
Pari. <^as. 370 ; 1 E. R. 628, II. L. 

Annotations: — Refd. Davies v. Cooper, ro()f)er v. Jatrksoii 

(1849), 5 My. A Cr. 270. Mentd. Wyvill v, Exeter (Bp.) 

(1815), 1 Price, p. 294, ii. 

116 . .] — A. agreed to xpurchase 

an estate from B., A upon the estate being con- 
veyed, to grant a life annuity to B., to be secured 
by bond : — Held : B. had no lien on the (estate for 
the payment of the annuity, but was entitled, the 
purchaser being dead A iiiere having been no 
conveyance, to have the annuity secured by a valid 
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Sect. 1. — Bentcharges: Svib-sect, 3, D., E, & F. ; 
svh-secta, 4, 6 cfc 6.] 

& effectual bond before he could be called upon to 
convey the estate. — Dixon v, Gayfere, Dixon 
V. Gaypere, I^uker V, Gordon (1857), 1 De G. 
& J. 655 ; 27 L. J. Ch. 148 ; 30 L. T. O. S. 162 ; 
3 Jur. N. S. 1157 ; 6 W. K. 52 ; 44 E. 11. 878, 
L. C. 

Annotations: — Refd. Collins r. Collins (No. 2), Do\\Tie8 v. 
Downes (1862), 81 Bear. 346. Memd, Re Albert Life 
Assc^., Ex p. Western Life Assce. «oc. (1870), L. K. 

11 Eg. 164; Re Stucley, Stucicy v. Kekowich (1005), 
75 L. J. Ch. 58 ; Barker r. ^ticknoy, [1018] 2 K. B. 356. 

117. Death of vendor before pay- 

ment.] — A contract that tlie one party shall 
convey an estate, & the other shall grant an 
annuity, shall be carried into execution, though the 
vendor died previous to any payment of the 
annuity, one having accrued due„&i having been 
tendered. — Jackson v. Lever (1792), 8 Bro. 0. C. 
605 ; 29 E. K. 724, L. C. 

Annotations : — FoUd. Kenney v. Wcxbam (1822), 6 Madcl. 
355. Distd. Strickland r. Turner (1852), 7 Exch. 208. 
Refd. Twigg V. Fifield (1807), 13 Vos. 517 ; Pritchard v. 
Ovey (1820), 1 Jac. & W. 306. Mentd. Wyvill v. Exeter 
(Bp.) (1815), 1 Price, p. 204, n. 

118. .] — Contract for the sale 

of an estate for a life annuity must be executed ; 
though the vendor dies before the end of the first 
half-year. — Coles v. Trecotiiick (1804), 9 Ves. 
234 ; 1 Smith, K. B. 233 ; 32 E. R. 592. 

Annotations .'-rApld. Kenney v. Wexham (1822), 0 Madd. 

355. Distd. Strickland r. Turner (1852), 7 Exch. 208. 
Mentd. Kandall v. Errington (1805), 10 Vos. 423 ; Blagden 
V. liradbear (1806), 12 Ves. 460 ; Morse v. Boyal (1806), 

12 Ves. 365; Buekmaster v. Harrop (1807), 13 Ves. 456 ; 
Einmerson v. Heelis (1809), 2 Taunt. 38; I’eacock r. 
Evans, Evans v. Peacock (1809), 16 Ves. 51 ; Korneys 
V. Proctor (1813), 3 Ves. & B. 57 ; Co])is v. Middleton 
(is 17), 2 Madd. 410 ; Henderson v. Barnewall (1827), 
1 Y. & J. 387 ; Gosbcll v. Arcbc.r (1835). 2 Ad. & El. 500 ; 
Oraham v. Musson (1839), 7 Scott, 769 ; Re Robinson 

6 Farrand, Ex p. Iloldsworth (1841), 1 Mont. 1). & De 
G. 4 75 ; Carter v. Palmer (1842), 8 Cl. 8: Fin. 657 ; Tot- 
tenham V. Green (1863), 32 L. J. Ch. 201 ; Coles v. 
jSristowe (1868), L. R. G ICq. 149 ; Seal v. Claridge (1881), 

7 Q. B. D. 516 ; Plowright v. Lambert (1885), 52 L. T. 
646 ; Luddy’s Trustee v. Peard (1886), 33 Ch. D. 500 ; 
Potter V. Peters (1895), 64 L. J. Ch. 357 ; Re Boles & 
British Land Co.’s Contract (1901), 71 L. J. Ch. 130. 

119. Consideration must be adequate.] 

— An a^eement to purchase land for an annuity 
for the life of the vendor, to bo a cliarge on the land 
& to be paid quarterly, entitles the vendor, not 
only to the security of the cliarge, but to the 
covenant of the purchaser for the payment of the 
annuity. 

The ct. may not perhaps enforce the specific 
performance of a contract for the sale of an estate 
where the consideration is uncertain, as a life 
annuity, if such consideration be greatly inade- 
quate ; but a difference of 7 or 8 per cent, is not 
such inadequacy. — Bower v. Cooper (1842), 2 
Hare, 408 ; 11 L. J. Ch. 287 ; 6 Jur. 681 ; (57 E. R. 
168.- 

120. Execution of deed — Effect of refusal.] 

— By a decree a peer was ordered to execute a 
certain deed to secure to his wife a rentcharge, to 
which, in the suit, she had established her right 
against liim. Upon his refusal, the ct., on a 
petition under Trustee Act, 1850 (c. 60), appointed 
a person to execute the deed for him. — Wellesley 
V. Wellesley, Mornington v. Mornington, 
Ex p. Mornington (Countess) (1853), 4 De 
G. M. & G. 537 ; 1 Eq. Rep. 369 ; 22 L. J. Ch. 966 ; 
1 W. R. 248 ; 43 E. R. 617, L. J J. 

121. Covenant to execute jointure — Hus- 

band becoming lunatic.] — Devise of real estate to 
tenants for life in succession, with remainders over, 
with power to the several tenants for life when & 
as they should severally & successively be in 
possession, to appoint, by way of rentcharge, a 
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jointure of a certain amount to any woman or 
women with whom they might respectively inter- 
marry. One of the tenants for life covenanted 
on the occasion of his marriage, that if he should 
come into the possession of the devised estates, 
he would execute the power of jointuring in favour 
of his wife. After this, & before coming into 
possession of the estates under the devise, he 
became of unsound mind & continued so until his 
death, before which, however, he had become 
entitled to the possession of the estates : — Held : 
his widow was entitled to have the rentcharge 
enforced by way of jointure against the devised 
estates, under the covenant made by her deceased 
husband on his marriage with her. — Affleck v. 
Affleck (1857), 3 Sm. & G. 394 ; 26 L. J. Ch. 358 ; 
29 L. T. O. S. 37 ; 3 Jur. N. 8. 320 ; 5 W. R. 425 ; 
65 E. R. 709. 

Annotations : — Refd. Johnson -u. Touchet (1867), 37 L. J, 

Ch. 25 ; Charlton v. Charlton, [1906J 2 Ch. 523. Mentd. 

Re Anstis, Chetwynd v. Morgan, Morgan v. Chetwynd 

(1886), 31 Ch. D. 596. 

Agreement to charge.] — See Mortgage, 

Vol. XXXV., pp. 265 et scq. 

122. Right to lien on estate — Covenant to secure 
annuity.] — Sendjle : that if a person covenants 
that he will, on or before a certain day, secure an 
annuity by a charge upon freehold estates or by 
investment in the funds, or by the best means 
in his power, such covenant will create a lien upon 
any property to which he becomes entitled between 
the date of the covenant & the day so limited for 
its performance. — Wellesley v. Wellesley 
(1839), 4 My. & Cr. 561 ; 9 L. J. Ch. 21 ; 4 Jur. 
2 ; 41 E. R. 210, L. 0. ; affg. 8. C. sub nom. 
Paterson v. Wellesley (1837), 0 L. J. Ch. 191. 
Annotations : — Mentd. Langton v. Horton (1842), 11 L. J. 

Ch. 299 ; Joseph v. Tyndall (1843), 13 L. J. Ch. 23 ; 

lloare v. Dresser (1859), 7 H. L. Cas. 290 ; Trovor 

V. Hutchins (1897), 76 L. T. 183. 

123. .] — By arts, of separation 

between M. & his wife, he covenanted that he 
would on or before Feb. 1, 1835, either by a charge 
on freehold estates to be situate in E., etc., or by 
an investment of money, secure the iiayment of 
an annuity to a trustee for his wife : — Held : this 
covenant did not create a lien on M.’s lands, but 
only provided for doing a future act, by which 
a lien might be created. — Mornington v. Keane 
(1858), 2 De G. A J. 292 ; 27 L. J. Ch. 791 ; 32 
L. T. O. 8. 97 ; 4 Jur. N. 8. 981 ; 6 W. R. 434 ; 
44 E. R. 100], L. C. & L. JJ. 

Annotations : — Refd. Bcavan v. Mornington (1800), 8 H. L. 

Cas. 525 ; Montagu v. Sandwich (1886), 32 Ch. D. 525 ; 

Tailby v. Official Receiver (1888), 13 App. Cas. 523. 

124. .] — Dixon v. Gayfere, Dixon 

V. Gayfere, Fluker v. Gordon, No. 116, ante. 

125. Contract under statutory powers — 

Unpaid arrears.] — By an agreement dated in 1851, 
a CO., under powers conferred by the Lands 
Clauses Consolidation Act, 1845 (c. 18), contracted, 
in consideration of the payment of a yearly rent- 
charge, to purchase land for the construction of 
docks. The co. had entered, and completed the 
construction of the docks, but had not made any 
payment in respect of the rentcharge : — Held : 
the vendors were not entitled to a lien for the 
unpaid arrears of the rentcharge. — Jersey (Earl) 
V. Briton Ferry Floating Dock Co. (1869), 
L. R. 7 Eq. 409. 

Annotations : — Refd. Rx Gorard & Beecham’s Contract, 

118941 3 Ch. 296. Mentd. Barker v, Stickney, [191 9 J 

1 K. B. 121. 

.] — See, generally, Lien, Vol. XXXII., 

pp. 215 seq. 

E. Registration of Instruyneni. 

See Judgments Act, 1855 (c. 15), s. 12 ; Land 
Charges Act, 1900 (c, 26), s. 1 ; Land Charges 
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Act, 1925 (c. 22), ss. 4, 5, 10, 24, Sched. ; Law of 
Property Act, 1925 (c. 20), s. 199. 

126. Effect of failure to register — As against 
subsequent purchaser with notice.] — Annuity 
granted out of lands lying in Middlesex ; A. hath 
notice of this grant, & then purchases the inherit- 
ance of the lands ; the grantee shall have Ids 
annuity against A. though his grant was not 
registered. — CiiEVAL v. Nicholls (1725), 2 Eq. 
Cas. Abr. 03 ; 1 8tra. 004 ; 22 E. R. 50. 

Annotation : — Distd. bo Novo v, Le Novo (1747), Amb. 43(). 

127. As against subsequent incumbrancer 

with notice.] — A landowner, by deed in Feb. 
1872, charged his land with two life annuities. He 
subsequently made several mtges. of tiie property 
by deeds, some of which recited the annuity deed. 
The annuity deed had not been registered as 
required by .fudgments Act, 1854 (c. 15), s. 12 : — 
Held : as above Act was in similar terms to the 
clauses in the Registry Acts, wldcli had been 
decided not to make an unregistered conveyance 
void as against a subsequent purchaser who had 
notice of it, the Legislature must be taken to have 
used the words in the later Act in the sense given 
to them by those decisions, <fc the annuities there- 
fore wei'e valid as against all the subsequent 
incumbrancers who took with notice of them, 
against the trustee in bkpey. of the grantor. — 
Greaves v. Tofield (1880), 14 Cb. i). 663 ; 60 
L. J. Ch. 118 ; 43 L. T. 100 ; 28 W. R. 810, 0. A. 

Annotations : — Distd. fie Monolithic Buiklin^f Co., Tacoa 
V. The (Jo., 111)15] 1 Oh. (343. Reid. Jay v. Johastoiio, 
[181)31 1 Q. B. 25. Mentd. Foster v. G. E. By., [1020] 
2K. B. 574. 

128. As against trustee in bankruptcy of 

grantor.] — Greaves v. Tofielj), No. 127, anic, 

T\ Stamp Duties, 

See Revenue, pp. 252-290, post. 


Sub-sect. 4. — (Jreatkjn by Tes'I'amentary 
Disposition. 

Words creating rentcharge .] — See Part I., Sect. 1, 

ante. 

Construction of wills.] — SeCf generally ^ Wires. 


Sub-sect. 5. — Creation under Statutory 
Powers. 

129. Power of municipal corporation — To sell 
lands in consideration of perpetual rentcharge.] — 

A municipal coitui. lias i)ower under Muiiici])al 
Corporations Act, 1882 (c. 50), to dispose of its 
corporate lands, witli the ai)proval of the Local 
Government Board, in consideration of a p(U‘- 
Tietual yearly cliief rent charged upon the lands. — 
SCARBOR<4UGn CoRPN. V. C'OOPER, [1910] 1 Cll. 68 ; 
79 L. .1. Oh. 38 ; 101 L. T. 5.62 ; 74 J. P. 44 ; 26 
T. L. R. 88 ; 8 L. G. R. 54. 

130. Power of tenant for life — To grant ease- 
ment in consideration of perpetual rentcharge — 
Agreement confirmed by private Act — Right to 
alter.] — Under a settlement dated July 7, 1888, 
P. P. 0. was in 1900 tenant for life in possession 
of a settled estate in the Isle of Thanet 6c was then 
a bachelor, 6c G. P. 0. was then tenant for life in 
remainder. By an agreement dated Apr, 20, 
] 900 & made between P. P. 0. 6c G. P. C. of the 
one part & tlie W, 6c B. Water Co. of the other 
part the co. was authorised to make an adit or 
tunnel under the settled estate, to be completed 
by Dec. 31, 1914, or such later date as the grantors 


should appoint, 6c it was agreed that upon com- 
pletion the grantors should by deed grant to the 
CO. the right in perpetuity to maintain 6c use the 
adit & that the co. should pay to the grantors in 
Ijerpetuity a rent of Is. a yard per annum 6c should 
supply a certain quantity of water free to farms 
on the estate. The grantors were defined as 
P. P. C. 6c G. P. C. & their successors in title under 
the settlement. 

By the W. & B. Water Act, 1900, the co. was 
{inter alia) authorised to make the said adit, <fe by 
sect. 42 the said agreement was confirmed & made 
binding on the parties thereto 6c was set out in a 
sched. to the Act, but the settlement was not 
otherwise referred to nor any special powers con- 
ferred upon the grantors. The adit was not com- 
pletiRl by the agreed date, which had been ex- 
tended to June 30, 1915. It was now proposed that 
the completion should be postponed till Dec. 31, 
1930, 6c that the co. should in consideration of the 
extension of time pay an increased rental supply 
an increased amount of free water to the estate. 
P. P. C. was now married & had three daughters ; — 
Held : tliough when an agreement confirmed by a 
Ijrivate Act confers powers on a grantor outside 
any statutory powers special I’efercnce to such 
powers ought to be made in the Act, the confirma- 
tion of the agreement sufficiently expressed the 
intention of Parliament to conlcr such powers, & 
P. 1\ 0. & G. P. 0. jointly could further extend the 
time for completion of tlie works A grant a per- 
petual easement in consideration of a perpetual 
rentcharge wl)ich could be increased beyond the 
amount specified in the agreement. — Westgate & 
Birctiington Water Go. v. Powell-CIotton 
(1915), 85 L. J. Gh. 459 ; 113 L. T. 689. 

.]See Settled Land Act, 1926 (c. 18), 

S.-39 (2), (3), (4). 

Power of registered proprietor.] — See T.and Regis- 
tration Act, 1925 (c. 21), s. 18 (1) (6) (d), (2). 

131. King’s Clogg — Transfer of obligation — 
Metropolis Water Act, 1902 (c. 4-1).] King’s 

Glogg, now consisting of an annual sum of £109, 
is an obligation whicli lias been ii*ansferred to 6c 
is now an obligation of, tlie .Metropolitan Water 
Board by virtue of above Act, 6c the same is under 
sect. 4 secured u})on th(i water fund established by 
that Act. — Metropoijtan Water Boarj^ v. 
Adair 6c New River G!u. (1911), 27 T. li. R. 253 ; 
55 Sol. .Jo. 270, II. L. ; affg. S. G. suh nom. Adair 
V . New River Go. & iMetropolitan Water 
Board (1908), 25 T. L. R. 193, G. A. 

Consideration for compulsory sale.) — See Gom- 
piJLSORY Purchase of IjAND, Vol. XL, pp. 105, 
166, Nos. 436-441. 

Improvement charges — Under Improvement of 
Land Acts.] — Sec I.and Improvement, Vol. XXX., 
p. 281, Nos. 62-67. 

Under Settled Land Act, 1925 (c. 18).]— 

See Land Improvement, Vol. XXX., pp. 293, 291, 
Nos. 196-205. 

Under Private Improvement Acts.] — Sec 

Land Improvement, Vol. XXX., pp. 294-296, 
Nos. 209-221. 

Under Land Drainage Acts.] — See IjAnd 

Improvement, X'ol. XXX., p. 296, Nos. 222, 223. 


SuB-sEUT. 6 . — Presumption from Long 
Possession. 

132. Long continued possession.] — Gullet v. 
Jaques (1069), 1 Cas. in Gli. 120 ; 22 E. R. 723. 
Annotations : — Rofd. Basingatoko Corpn. v. Boltou (1852). 
1 Drew. 270. Mentd. Bouverio c. ITeutico (17S3) 1 Bro. 
C. C. 200. 
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Sect. 1. — Rentcharges : Suh-sects* 0, 7, 8 (fc 9.] 

188. .] — ^Where by great length of time it 

is become impossible to know out of what par- 
ticular lands ancient quit rents are issuable, cts. 
of equity have exercised a jurisdiction ; &> have 
constantly, on proof of payment within a reason- 
able time, decreed a satisfaction for all arrears of 
such rents, payment of the same for the future. — 
Bridgewater (Duke) v. Edwards (1733), C 
Bro. Pari. Cas. 368 ; 2 E. R. 1139. 

Annotations : — Retd. Basingstoke Corpn. v. Bolton (18.02), 

1 Drew. 270. Mentd. Leeds v. New liadnor Corpn. (1789), 

2 Bro. C. C. 518. 

134. ,] — The owner of landed estate in a 

parish by liis will, made in 1769, gave £2,000 to two 
persons, one of whom succeeded to the estate, to 
be invested upon trust to pay the income thereof 
to the vicar of the parish for the time being in 
augmentation of his stipend. Testator died in 
1771, but the £2,000 was never set apart. The 
owners of the estate, however, continued to pay 
£60 a year to the vicar for the time being of the 
parish, though a question was suggested on 
certain occasions that the gift was void under 
Mortmain Act, & that the payment of the £60 a 
year w^as a voluntary payment, the vicars of the 
parish claimed it as of right, & the owners of the 
estate in their succession duty accounts treated 
it as a charge on the land, a deduction in respect 
of the £60 a year was claimed by them & was 
allowed : — Held : the true inference was that the 
£60 a year was a charge upon the estate to which 
the vicar of the parish for the time being was 
entitled. — Robinson v. Smith (1908), 21 T. L. 11. 
573. 

Annotation : — Mentd. Harper v. Hedges, [1923] 2 K. B. 311. 

135, Pee farm rent.] — Foley's Charity 

Trustees v, Dudley Corpn., No. 967, post. 


Sub-sect. 7. — Creation by Order of Court. 

136. When order made — To secure annuity — 
Part purchase price of estate.] — Remington v. 
Deverall (1705), 2 Anst. 550 ; 115 E. K. 963. 
Annotation: — Refd. Dixon v. Gayfere, Dixon r. Cayforc, 

Flukcr V. Gordon (1857), 1 Do G. & J. 05.7. 

137. Sale of estate of lunatic.] — Under 

Lunacy Act, 1890 (c. 5), ss. 117, 120, the (^t. has 
power to sanction a sale of a lunatic’s real estate 
in consideration of a perpetual rentcliarge will 
exercise such power if the evidence shows that 
such a sale will lx* for the benefit of the lunatic. — 
Me Ware, [1892] 1 Ch. 341 ; 61 L. .T. Ch. 279 ; 66 
L. T. 389 ; 8 T. L. R. 136, C. A. 

Amiotation Scarborough Corpn. v. Cooper, [1910] 

1 Cli. C8. 

138. Effect of order to pay annuity.] — An order 
made, by consent, by the Ct. of Probate, under 
Court of Probate Act, 1857 (c, 77), ss. 25, 83, to 
pay to A. B. an annuity of £25 was afterwards 
registered in the Ct. of C. P. The annuity was 
assigned to pltf., who instituted a suit praying for 
a declaration, that the annuity was a charge upon 
certain leasehold property ; — Held : orders of the 
Ct. of Probate were not charges upon land, witliin 
.ludgments Act, 1838 (c. 110). — Pjiatt v. Bull 
(1863), 1 De G. .T. Srn. 141 ; 1 New Rep. 298 ; 


32 L. J. Ch. 144 ; 7 L. T. 702 ; 9 Jur. N. S. 239 ; 
11 W. R. 295 ; 46 E. R. 55, L. C. 

Annotations: — Apld. Bull v, Hutohens (1863), 32 Beav. 615. 
Refd. Ex p. Holden (1863), 13 0. B. N. S. 641 ; Waller 
V. Turner (1864), 10 Jur. N. S. 147 ; Crispin v. Cnmano 
(1869), L. K. 1 P. & D. 622 ; Clarke v. Clarke (1873), 
L. II. 3 P. & D. 57 ; Heath v. Heath (1874), 22 W. 11. 266 ; 
lie Hai’rison & Bottoniley, [1899] 1 Ch. 465. 

139. .] — A registered order of the Ct. of 

Probate does not create a charge on lands. 

By^an ord(*r of the Ct. of Probate, made on 
Feb. 5, 1861, it was ordered that pltf. should pay 
one of defts. an annuity of £25 during her life. 
This order was duly registered at the office of the 
senior master of the Common Picas under Judg- 
ments Act, 1838 (c. 110). The annuity was after- 
wards assigned to P., who on Sept. 12, 1862, ffied 
his bill to have it declared that the annuity was a 
charge on the k asehold property of pltf. 

The more important point is that which was 
raised in Pmit v. Bull^ No. 138, antCf <fe was, 
whether a registered order of the Ct. of Probate 
was a charge on this ijroperty. At this moment it 
is established, by the decision of Vice-Chancellor 
Stuart & the Lord Chancellor, that it creates no 
such charge (Romilly, M.R.). — Bull v. H utchenh 
(1863), 32 Beav. 615 ; 2 New Rep. 306 ; 8 L. T. 
716 ; 9 Jur. N. S. 954 ; 11 W. R. 866 ; 55 E. R. 
242. 


A?inotations :— Mentd, Bell v. Holtby (1873), L. IL 15 Eq. 
378 ; Lawrie v, Lees (1H8J), 7 App. Cas. 19 ; Jie Highott 
S: Bird’s Contract, [1902] 2 Ch. 214. 


SUB-SECT. 8. — What Estates Liable to be 
Charged. 

140. Grant by remainderman in tail.] — A tenant 
in tail, remainder to B. in tail ; B. granttid a rent- 
charge in fee, dt the tenant in tail afterwards 
suffered a common recovery, & died without issue : 

‘ — Held : tliis rcntcharge was barred ; & a common 
recovery, by a tenant in tail, not only bound the 
remainder Sc all charges by the remainderman, but 
also the reversion, & all incumbrances by the 
reversioner ; & there was no differemoe between a 
reversion &c a remainder, expectant upon an estate 
tail, in tliat respect. 

The possession of a feoffee of tenant in tail, so 
long as the feoffment j-ernains in force, is not subject 
to the charges of tlie remainderman. — Capel’s 
Casjs, Hunt v, Gateley (1593), 1 Co. Rep. 54 a ; 
Poph. 5 ; Moore, K. B. 154 ; 76 E. R. 121. 
A)imMions Benson v. Hudson (1671), Freem. 

S*M* Refd. Mild may’s Case (1606), G Co. Rep. 40 a; 

Pells V. Brown (1620), Cro. Jac. 590 ; Martin d. ’J’nsgonwell 

IxV WillOH, 444; Beck d. Hawkins v. 

Welch (1750), 1 Wils. 276. ^ 

141. Joint grant by grantor & grantee of land 

charged— -Reversion to grantor.]— A. enfeoffed B . 
upon condition ; A. & B. by deed granted a rent- 
charge to C. ; the condition is broken ; A. re- 
enters ; C. distrained, iSc A. brought replevin ; — 
Held : the r(uit remained good, the grant of A. 
enuring to C. by way of confirmation. — May owe’ s 
Case, Kettle v. Mason (1594), 1 Co. Rep. 141 a : 
Poph. 50 ; 76 E. R. 326. ^ 

Annotatioms :—Retd. Lampet’s Case (1612), 10 Co. Hep. 

46 b. Mentd. Beaumont’s Case (161.3), 9 Co. Rep. 138 b • 

(^1663^ O BrMg 3^C^4^^^’ ’ Poole y. Huskey 

142. —— .]— At common law, if donor & 

donee had joined in a gi'ant of a rentcliarge, & the 


PART 11. SECT. 1. SUB-SECT. 8. 

e. Grant charged on more than one 
estate — lieal, freehold <1? personal .] — 
'Testator devised & bequetithed the 
resldiui of his pioi)erty, i-eal, freehold 


petsdiml, to L. subject to payment 
of his debts, funeral & testamentary 
expenses, & appointed L. his exor. 
Testator died possessed of freehold ^ 
leasehold i»ropuily, as well as ordinary 


personalty : — Held : the annuity was 
charged only on the freeholds, &: not 
on tne leaseholds or other personalty. — 
WAmNC, GmcEit c. Warinu, [1896] 
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donee died without issue, the donor should hold 
the land charged. — Lampet’s Case (1012), as 
reported in 10 Co. Rep. 46 b ; 77 E. R. 094. 
Annotations : — Reid. Pells v. Brown (1C20), Cro. Jac. 590 ; 
Jomraot V. Cooly (1668), 2 Keb. 20, 184, 270, 295 ; Horn- 
boo Petition (1691), Freem. K. B. 331 ; Fitzgerald v. 
Fitzgerald (1868), 37 L. J. P. C. 44. Mentd. Bartholomew 
V. Bolflold (1613), Cro. Jac. 332 ; Sheffield v. Ratclitfo 
(1615), Hob. 334 ; Sheriff v. Wrotharn (1618), Cro. Jac. 
509 ; Child v. Bailye (1622), W. Jo. 15 ; Marsh v. New- 
man (1624), Poph. 163 ; Kent v. Steward & Scott (1631), 
Cro. Car. 358 ; Baker v, Willis (1637), Cro. Car. 476 ; 
Blanket v. Holmes (1661), 1 Keb. 119 ; Goring tJ. Bicker- 
staffe (1663), Freem. Ch. 163 ; Poole v. Haskev (1663), 
O. Brldg. 364 ; Cookes v. Bellamy (1664), 1 Sid. 187 ; 
Burgis V, Bnrgis (1674), 1 Mod. Uep. 114 ; Warman v. 
Seaman (1675), Freem. Ch. 306 ; Cage v. Acton (1699), 
1 Ld. Haym. 515 ; Klmpland Courtney (1701), Freem. 
Ch. 250; Marks v. Marks (1718), 10 Mod. Pop. 419; 
Gower v. Qrosvenor (1 740), Barn. Ch. 54 ; Beauclerk v. 
iJormer (1742), 2 Aik. 308 ; Doe d. Hayes v, Sturges 
(1816), 2 Marsh. 505 ; Wilson v. Hirst (1833b 4 B. & Ad. 
760 ; Doe d. Shaw v. Ste\vard (1834), 1 Ad. & El. 300 ; 
Wood V. Lainblrth (1841), 1 Pli. 8 ; I(e Bellamy, Elder 
V. Pearson (1883), 25 Ch. D. 620 ; Johns v. Pink, [1900] 
1 (/h. 296 ; He Ashforth, Sibley v. Ashforth, [1905] 1 Ch. 
535 ; Jie Franeis, Francis v. FraneJs, [1905] 2 Ch. 295 ; 
Jte Nash, Cook v. Frederick, [1910] 1 Ch. 1. 

143. Grant charged on more than one estate — 
Liability of estate legally subject.] — Estates at W. 
were settled to the use of J. L. for his life, re- 
xnainders to liis eldest son, the son’s wife their 
children, ultimately to J. L. himself in fee. 
By lease release afterwards executed, .J‘. E., for 
the advancement of his oldest son younger son, 
for tlie settling, conveying, & assuring the 
messuage, lands, etc., aftiu* mentioned & par- 
ticularly described, granted & released the same, 
which were also in VV., but were entirely distinct 
from the first mentioned estates ; & also all other, 
his messuages, cottages, closes, lands, tenements 
Sc hereditaments whatsoever in W. or elsewhere ; 

the reversion, remainder, rents, etc., of all Sc 
singular the premises granted Sc released, Sc all his 
estate therein, to the use that he, J. L., should 
receive thereout an annuity of £30 a year for his 
life, &; after liis decease that his eldest son should 
receive thereout an annuity of £10 a year for Ids 
life ; Sc subject to the said annuities, to the use of 

J. L.’s younger son, his heirs Sc assigns for ever. 
He also assigned all his household goods to the 
younger son, on his covenanting to pay £20 to 
the elder : — Held : the first mentioned estates, 
though not named, passed to the younger son by 
the general words ; Sc although "the annuity of 
£10 (jould not legally be charged on both estates, 
this did not negative the intention to pass both ; 
but the annuity must be taken as charged upon 
the estate which might legally be subjected to it, 
the property being sullicient. — L)oe d, Pei.b v. 
Jeyes (1830), 1 B. & Ad. 593 ; 9 L. .T. O. S. K. B. 
82 ; 109 E. R. 908. 

AiULoUffiom :—Mentd, Doc <1. Mcyrick v. Aloyrick (1832), 

2 'J’yr. 178 ; Doc (1. Howell r. 'riiomas (1810), 1 Man. & G. 
335. 

144. Freeholds & leaseholds.] — Butt’s 

Case, No. 6, anic. 

44-5. Manors & lands appurtenant.1 — 

A rent granted out of several manors. Sc the 
messuages, lands, tenements, Sc hereditaments, of 
the grantor, situate, lying Sc being, in the parishes 
of E. W. Sc C. or (dsewhere, in the same county, in 
any way appertaining or belonging to the said 
manors, or to any of them, issues only out of tin* 
said manors & the lands aj) pertaining to them, & 
is not also issuing out of an acre of land, in the 
parish of 0. of which the grantor was seised in fee 
at the time of the grant, Sc wliich acre was not 
parcel of any of the manors. — Finch’s Case 


(1606), 6 Co. Rep. 39 a ; 77 E. R. 310 ; svb nom. 
Crate v. Moor, Brownl. 184 ; sub nom. Pratt v. 
Moon, Yelv. 82. 

Annotations: — Comd. Stukeley v. Butler (1614), Hob. 168 ; 
Winter v. Dovoday (1696), 1 Com. 37. Mentd. Trenchard 
V. Hoskins (1628), Lltt. 203 ; Thin v. Thin (1664), 1 Sid. 
190. 

146. Freeholds & copyholds — Grantor not 

admitted tenant of copyholds.] — Testator charged 
Ills real estate, of which he should die seised, with 
the payment of certain annuities. At the date of 
his death his real estate consisted of certain free- 
hold premises Sc a copyhold public-house of which 
he had never been admitted tenant upon the rolls ; 
— Held: testator did not “die seised” of the 
copyhold premises, Sc the annuities were a valid 
equitable charge upon the freehold premises, but 
not u})on the copyhold premises of which he was 
not admitted tenant. — Jte Norman, Thackray v, 
Norman (19U), 111 L. T. 903 ; 58 Sol. Jo. 700. 

147. Grant out of manor — Liability of copy- 
holder.] — Swayne’s Case (1608), 8 Co. Rep. 63 a ; 
77 E. U. 568 ; sub nom. SwAiNE v. Becket, Moore, 

K. B. 811. 

AnnotatimiH : —Consdi. Saminer v. Foroo (1610), 2 Brownl. 
208. Mentd. Kowlcs v. Mason (1612), 2 Brownl. 192 ; 
Needier v. Winchester (Bp.) (1614), Hob. 220 ; Liford’s 
Case (1615), 11 Co. Hep. 46 b ; Secboverel v. Dale (1627), 
Hoph. 193; Thorne r. 'i'ylor (1611), March. 161 ; Bar- 
nardiston r. Soain (1671), 3 Keb. 419 ; Gosling v. Veley 
Josling (1850), 19 L. J. Q. B. 111. 

148. .] — Sajsimer V. Force (1610), 2 

Brownl. 208 ; 123 E. R. 900. 

149. Two manors of same name — Liability 

of manor of sufficient value.] — Harding v. Suf- 
folk (Countess) (1640), 1 Bep. Ch. 138 ; 21 E. R. 
531. 

150. Grant prior to purchase of land.] — On(^ 
cov(‘nants to settJe land of sucli a value, or an 
annuity out of land, Sc hi* afterwards purchases 
land, having no hind before, Sc devises it, Sc dies, 
this land shall bo liable to the covenant. — TooKE 
V. Hastings (1689), 2 ^^*rn. 97 ; 23 E. R. 671. 

- Consd. l)(‘acon r. Sniith (1 743), 3 Atk. 323. 
Refd. Wellesley r. Wellesley (1839), 4 My. &Cr. 561. 

151. Grant out of supposed freeholds — Estate 
actually leasehold.] —Testator gave liis real estat<‘ 
upon trust to i)ay to hi.s housekeeper 12s. per 
week. Sc the nmiairuh*!’ of th(i rents Sc profits to be 
divided as tlieroin iiKuitioned. Testator had no 
freehold estate, hut he had leaseholds for a long 
term, whicli he aiway.s believed to be of freehold 
tenure* ; — Jleld : the leasi'liohls were charged witli 
tin* weekly paniient. — (Jui,!,!- p. Davis (1870), 

L. R. 10 Eq. 562 ; 39 L. 4. Ch. 684 ; 19 W. R. 265. 
-/ye/o/eL’oN.s’ Consd. Butlc'r r. Biitl(;r (1881), 28 Ch. D. 

; Hr Holt. Holt, r. Holt, 11921] 2 Ch. 17. Mentd. 
Hr Davison, G^(•on^^('ll r. D.ivison (I8SS), 58 L. T. 301. 


Sub-sect. 9. — Avoidance of Cbant. 

152. Grounds of avoidance — Unreasonable 
terms — Reversionary rentcharge.] — Grant of a 
reversionary rent cl large, after the death of pltf.’s 
father, who was old &; infirm, upon unreasonable 
terms, set aside ; but to remain as a security for 
the mon(*y really advanced, Sc costs to be paid as 
in redeeming a mtge. — Gwynne v. Heaton (1778), 
1 Bro. V, C. 1 ; 28 E. R. 949, L. C. 

Annotatioufi : — Consd. Day v. Newman (1788), 2 C.'on, Km. 
Cas. 77. Refd. Hoffman v. Cooke (1800), 5 Ves. 623) ; 
Peacock r. Evans, Evans r. Peacock (1810), 16 Ves. 512 ; 
Biivnos r. Heaps (1814), 3 Ves. & B. 117 ; Smyth v. Smyth 
(1817), 2 Madd. 75 ; Hylo r. Swindells (1824), M‘Cle. 519 ; 
3h>rtmore r. Taylor (1831), 4 Sim. 182 : King v. Hamlet 
(1833), Coop, irmp. Brouph. 281 ; Pennell v. Millar 


150 I. (Irani prior to purchase of hind. | 
‘ (1850), 1 


f. (Jrant wd of unspecified lands — 
(\)venant to secure on specified lands — 
Liability of whole estate if specified 


lands deficient .] — Watson r. Sadleiu 
(1829), 1 Mol. 585.— IR. 
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Rentcharges and Annuities. 


Sect. !>. — Rentcharges: Sub-sect. 9. Sect. 2: Suh- 
sect. I, A., B. (&: O.] 

(1857), 23 Boav. 172; Tottenham r. Green (1863), 32 
L. J. Ch. 201 ; MiUer v. Cook (1870). L. U. 10 Kq. 641 ; 
Nevlll V. Snelling (1880), 15 Ch. D. 679 ; Samuel v. New- 
bold, [1906] A. C. 461 ; Abrahams v, Dimmock (1914), 
110 L. T. 699. 

153. Fraud — Question of fact.] — The ct. 

will not dcterniine whether the circumstances 
attending the grant of a rentcharge are such as 
show the grant to be void, upon the groimd of 
fraud ; that being a matter of fact which the 
barrister must find for himself. — Newton v. 
Mobberrey Overseers, Newton v. Crowley 
Overseers (184b), Bar. & Am. 095 ; 2 0. B. 203, 
207 ; 1 Lut. Beg. Cas. 427 ; 0 L. T. O. S. 485 ; 
10 Jur. 318 ; 135 E. B. 921, 923. 

Grant by Crown.] — See, genprally, Con- 
stitutional Law, Vol. XI., pp. 5()0-5()4, Nos. 
002-041. 


Sect. 2.— ANNUITIES. 

Sub-sect. 1. — Creation by Instrument 

INTER VIVOS. 

A . Form of Instrument. 

154. Necessity for deed.] — An instrument recit- 
ing that it had been agreed to sell an annuity, 
secured upon property in possession of the grantor, 
but containing no words of present grant, cannot 
be sued, upon in a ct. of law, even though it should 
be em'oUed. 

A gi’ant of annuity must be by deed, & no action 
at law can be maintained ujion any other instru- 
ment for the arrears of an annuity {per Cur.). — 
Rc Locke (1823), 2 Dow. & By. K. B. 003 ; sub 
uom. Re Locke, Ex p. Langslow, 1 L. J. O. S. 

K. B. 129. 

155. Life annuity] — An agreement for 

a life annuity may be in writing, without deed, & 
an action of assumpsit will lie upon such agree- 
ment.— D urham (Bp.) V. Allnutt (1851), 10 

L. T. O. S. 411. 

Equitable enforcement of agreement.] — 

See Sub-s(^ct-. 1 , B., post, 

156. Necessity for writing — Contract within 
Statute of Frauds.] — ^^In agi’eement between an 
author A a bookseller, by which the latter is to be 
j)aid an annuity for life, without any ajiparent 
consideration, A; without any signature, other than 
the initials of the parties, is void under above 
statute. — Sweet v. Lee (1811), 3 Man. A G. 452 ; 
4 Scott, N. K. 77 ; 5 Jur. 1134 ; 133 E. B. 1220. 

nidations : - Avid. Bavuy r. Shamioa (1879), 4 Ex. D. 81. 

Refd. Dobson v. Collis (1S5G), 25 L. J. Ex. 267 ; Knowl- 

man v. HliniU (1874), L. 11. 9 Exeb. 307 ; Moimickcmiam 

r. Lo.ioso (1923), 39 T. L. ll. 445. 

— •] — See. generally. Contract, Vol. XII., 

pp. 118-172. 

Executed contract.] — See Contract, Vol. 

XI L, p. 105, Nos. 1209, 1210. 

157. Effect of part performance — Recon- 

ciliation after deed of separation.] —Upon the 
separation of husband A wife the husband 
covenanted with a t/rustec for lire wife to pay her 
an annuity for her life. Shortly before tlie death 
of the husband, A at his solicitation, a reconciliation 
A recohabitation took jjlace in consideration of a 
parol promises by him to the wife A to her trustee 
to continue the payment of the annuity to her, A 
to charge it upon his real estate. The husband 
died without having (tarried into effect the parol 


promise : — Held : such promise was effectual to 
charge the land with the annuity as against the 
devisee of the real estate under the husband’s will. 
— Webster v. Webster (1857), 27 L. J. Ch. 116 ; 
29 L. T. O. 8. 351 ; 3 Jur. N. 8. 655 ; 5 W. R. 725. 

.] — See Contract, Vol. XII., pp. 168- 

171, Nos. 1233-1255. 

B. Agreement for Annuity, 

158. Enforcement in equity — Specific per- 
formance.] — Agreement to grant an annuity is 
not within 17 Geo. 3, c. 20. Execution of such 
an agreement against the exors. — N ield v. Smith 
( 1808), 14 Ves. 491 ; 33 E. R. 609. 

Anrwlations : — Apld. Pritchard v. Ovoy (1820), 1 Jac. & W. 

396. Refd. iVe Locko (1823), 2 Dow. A Ky. K. B. 603. 

159. Annuity for lives — LJves not 

named.] — Specific performance of an agreement 
for the sale of an annuity to commence from the 
date of the agi*eement A to continue for three 
lives, to be named by the grantee decreed where 
the lives had not been named the delay having 
been occasioned by the grantor. — P ritchard v. 
OVEY (1820), 1 Jac. A W. 390 ; 37 E. R. 420. 

Mentd. Hughes v. Morris (1852), 21 L. J. Ch. 

761. 

160. ,] — By agi*eement, a partnership 

between two solrs. was to bo dissolved, the accounts 
taken, A iJie continuing partner to pay an aimuity 
quarterly, for three years, to the retiring partner. 
The latter died before the expiration of the third 
year, -without having received any part of the 
annuity. On bill, filed within six years from his 
death, but after six years from the quarter day 
preceding it : — Held : the annuity was part of the 
agreement ; A: his representative was entitled to 
specific x)erformance of the whole of the agreement, 
irrespective of the question whether he v as or not 
barred by Stat. Limitations from recovering the 
annuity in a ct. of equity. — M urray v. Parker 
( 1850), 19 L. J. Ch. 530 ; 15 L. T. O. 8. 22 ; 14 
Jur. 004. 

161. .] — ^An agreement between two 

solrs. in partnership together, that one of them 
should continue to carry on the business under 
their joint names, A should be entitled to all the 
profits thereof, A should grant to the other partner 
an annuity of £300 during the life of his mother, 
A in the event of his dying in the lifetime of his 
mother should pay to his widow an annuity of £100 
during the remainder of his mother’s life, A should 
indemnify him against all liability in respect of his 
name being used, A tliat the partnership should 
cease on the death of the mother of the retiring 
partner : — Held : tlie agreement must be considered 
to mean that an annuity was to be granted by deed, 
A the retiring j)artner -v^as entitled to eiifoi'co 
specific performance of such agreement. — A ubin 

V. Holt (1855), 2 K. A J. 00 ; 25 L. J. Cli. 30 ; 4 

W. R. 112 ; 09 E. R. 090. 

162. .] — Past cohabitation is a 

sufficient consideration for an agreement to grant 
an annuity, A such agreement will be enforced by 
a ct. of equity. — K eenan v. Handley (1864), 2 
De G. J. A 8m. 283 ; 10 L. T. 800 ; 28 J. P. 000 ; 
10 Jur. N. 8. 906 ; 12 W. R. 1021 ; 40 E. R. 384, 
L. JJ. 

163. After award in arbitration.] — 

(1) A demand for the payment of an annuity 
doling the joint lives of two persons is properly 
the subject of a suit in equity. 

(2) Where A. agrees with B, to ]my money to C., 


PART II. SECT. 2, SUB-SECT. 1.- B. 

g. EnforcemuLt in, equity — Specific 
perfonnance — No adequate reni^y at 


“An agivcniunt for llio payment 
of a personal annuity for tho Joint IIvor 
A. A B. will be Bpocitlcally performed. 
& deft, directed to pay it, on the ground 


Ihfit there 1 h no adequato remedy at 
Jaw. — S wift tJ. Swift (1841), 3 I. Eq. B. 
267.— IR. 
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the agreement may be enforced by a bill in equity 
hied by B. & C. against A. R, agreed with E. Y., 
for valuable consideration, to pay an annuity to 
W. for the joint lives of W. & R. Afterwards, at 
the suggestion of E. Y., R. consented to allow the 
matters in question to be referred to arbn. R. 
declined to comply with the award of the 
arbitrator, & a biU was filed by E. Y. & W. against 
R. to enforce compliance with the award, or, 
alternatively, for the specific performance of the 
previous agreement i—Held : on demurrer, a suit 
to enforce pltf.’s demand was sustainable in equity. 
— Peel v. Peel (1809), 17 W. R. 580. 

164. Time for performance— Whether of essence 
of contract.] — Upon a motion for a reference of 
title, where the iicrformance of the contract is 
resisted upon other grounds, the ct. will look 
into the answer to see whether those other grounds 
are substantial or frivolous. Where the subject 
of the contract was a life annuity, deft, insisted 
that time was of the essence of the contract a 
motion for a reference to the master upon the title 
was refused. — Withy v, Cottle (182r}), Turn. & R. 
78 ; 1 Sim. & St. 174 ; 1 L. J. O. S. Ch. 117 ; 37 
E. R. 1024, L. C. 

Atwntafions : — Refd. Wood v. Machu (184 0), r> Hare, 158. 

Menta. Walker v. Eastern Counties lly. (1818), 0 

504 ; Adams v. London & Blackwall Hy. (1850), 0 l{y. 

& Can. Cas. 271 ; Heed v. Dom Pedro North Del Hey 

(«old Co. (1803), 2 New Hep. 413. 

165. Construction — Contract ascertained from 
correspondence.] ■ — Upon the construction of 
certain letters, .aided by parol evidence : — Held : 
(1) testator for valuable consideration contracted 
to grant an annuity for the lives of certain persons ; 
& upon the construction of t estator’s will ; (2) tlie 
same annuity was charged as a “ debt ” upon his 
r('al estate, in exoneration of las personalty. — 
Moneypenny V, Mascall (1815), 2 Coll. 213 ; 03 
E. R. 704. 

166. “ Well & sufliciently secure — 

Right to bond & covenant.] — When a party agrees 
to “ well A sijnici(*nUy ” secure an amiuity A. 
nothing is specified as to the security, the annuitant 
is entitled to have the bond & covenant of the 
grantor, although the grantor may invest a sum 
of money in the names of trustees in the public 
securities, the interest upon which would equal the 
amount of the annuity. — Paternoster v. Pater- 
noster (1840), 0 E. T. O. S. 520. 

167. Annuity to be granted by deed.]— 

Aubin V. Holt, No. 161, ante. 

168. Expression of intention to make 

allowance.] — He Lindrea, Lindrea v. Fletcher, 
No. 372, post. 

168a. .] — Skeete v. Silberberg 

(1895), 11 T. L. R. 491. 

C. Covenant to Pay. 

169. Construction — Covenant controlled by re- 
cital— Liability restricted.]— By a deed of separa- 
tion, after reciting an agreement by the husband 
to allow the wife £2.50 out of his salary as a searcher, 
the husband covenants generally to pay her £250 
per annum during her life. The covenant is con- 
trolled by the recital, & dismissal from the ofTice 
justifies non-payment of the annuity. — Hesse v. 
Albert (1828), 3 Man. & By. K. B. 40(). 

Annotation Consd. Crouch v. Crouch, [1912] 1 K. B, 378. 

170. Dividends of specified stock — Stock 

converted by Act of Parliament.] — By a marriage 
settlement, the husband covenanted to secure to 
the wife for lier life, if she survived him, the 
dividends of a sum of £4,000 Navy 5 per cent, 
annuities. The husband had no stock in the Navy 
o per cents., at the date of the settlement, or at 
any subsequent period. By an Act of Parliament, 


the Navy 5 per cents, were converted into New 
4 per cents., & by another Act, it was provided, that 
all obligations for the transfer of Navy 5 per cents, 
should be satisfied by a transfer of £105 in the New 
4 per cents, for every £100 in the Navy 5 per 
cents. By a ^bsequent Act the New 4 per cent, 
annuities were converted into New 3J per cent, 
annuities, it was provided, that all obligations 
to transfer the New 4 per cents, should be satisfied 
by transferring an equal sum of New 3^ per cents. 
The widow under her settlement is entitled only 
to a transfer of £105 in the New 3i per cents, for 
every £100 of the Navy 5 per cents, under her hus- 
band’s covenant. — Milward v. Milward (1834), 
3 My. & K. 311 ; 3 L. J. Ch. 141 ; 40 E. R. 119. 

171. Restraint on anticipation — Attached to 
covenant with married woman — Valid.] — A deed 
of separation was executed in 1894 by resp. & his 
wife, the former covenanting to pay to a trustee 
thereunder an annuity for tlie separate use of the 
latter without power of anticipation. Power was 
reserved to resp. to give notieti to the trustee after 
the expiration of twelve months from the date of 
the deed of his intention to pay a reduced amount, 
in which (;ase, unless all the parties agi-eed as to the 
amount to be thereafter paid, the covenants in the 
deed should be void & of no further effect. Before 
the expiration of twelve months notice of such 
intention was given to the wife’s solrs., the wife 
instructed them to waive the stiimlated notice to 
the trustee. In an action brought in 1904 to 
recover all arrears of annuity due under the deed 
as a still subsisting arrangement, the Supreme 
Ct. of the colony decreed the aniount, holding 
tliat the wife’s waiver of notice to the trustee was 
in contravention of the restraint clause in the deed : 
— Held : on the true construction of the deed the 
restraint clause apxfiied to the annuity so long as it 
was payable, but not to the notice. Personal 
service thereof on the trustee was a mere formality 
which the wife was entitled to waive. Otherwise 
it was inequitable that she should enforce an 
obligation from wRich she had induced her husband 
to omit to free himself in the manner stipulated. 

If there be a personal covenant for the payment 
of an annuity to a married woman for her separate 
use, there seems to be no reason why a restraint 
on anticipation should not be attach(‘d to the 
separate use ; & when so attached, be as valid to 
all intents & puri)oses as it would be, if the subject 
of the separate use were income of a settled fund 
(Lord Maonagiiten). — ^Iacnaghten v. Pater- 
son, [1907] A. 0. 483 ; 7(3 L. J. P. C. 94 ; 97 
L. T. 112 ; 23 T. L. R. 727, P. C. 

.]—Sec Husband & Wife, Vol. XXVII., 

pp. 101-132. 

172. Right of covenantor — Evidence that an- 
nuitant alive.] — The ct. has no jurisdiction under 
R. S. C., Ord. 54, to make a declaration on an 
originating summons as to what evidence, if any, 
ought to be furnished to a person liable to pay an 
annuity to show that the annuitant is alive. 

The position of a covenantor in a deed of this 
kind is that if he is sued he must decide whether 
he will defend the action, & if he does so, it is at 
his own risk. If the action goes on, it is for 
pltf. to prove that the event has happened which 
renders deft, liable to any claim, <fe it is impossible 
to prescribe which evidence can bo given of that 
(Cozens-Hardy, M.R.). — Hunt v. Hxint (1907), 
97 L. T. 822, C. A. 

By steward of manor to pay annuity to retiring 
steward.] — Sec Copyholds, Vol. Xlll., p. 44, No. 
ol8. 

What amounts to performance in equity.] — 

See Equity, Vol. XX., p. 498, Nos. 2290-2292. 
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Sect. 2. — An7iuU}e^i: Suh-sect. 1, C'., !>., F., G. 

& H. ; suh-secl. 2, i?.] 

What amounts to satisfaction in equity.] — See 

Equity, Yol. XX., p. 492, No. 2190. 

Covenant in contract for separation.] — See 

Husband & Wife, Vol. XXYIL, pp. 231-233, 
Nos. 2028-2045. 

D. Consideration. 

Sec CoNTJiACT, Vol. XII., pp. 172-234. 

Void or illegal contract.] — See Contracts, Vol. 
XII., pp. 234-303. 

Void or illegal bonds.] — See Bonds, Vol. Vll., 
pp. 108-179. 

Consideration in contracts for separation.] — Sec 

Husband ^ Wife, Vol. XXVII., pp. 224-227. 

F. Anmtiiy Subject to Co)idUion.. 

Whether condition precedent or subsequent.] — 

See Contract, Vol. XII., p. 420, Nos. 3422-3425. 

F. N ecessily for Reg islrat ion . 

Sec Land Charges Act, 1925 (c. 22), ss. 1, 5, 25, 
Sclied. 

G. Siam}-) Duties. 

See Revenue, pp. 252-296, post. 

77. Other Cases. 

173. Commencement in futuro — After death oi 
grantor.] — ^ewklfjy v. CuoTnwoRKER (1030), 
Jdtt. 245 ; 124 E. R. 229 ; sub nom. Clotwortiiy 
V. Clotwortiiy, Hot. 137 ; on appeal (1030), Cro. 
Car. 130. 

174. Non-disclosure of material circumstance — 
Known to grantee.] — A grant of an annuity is void, 
where a material circumstance, known to the 
grantee, wns not communicated to the grantor.- - 
Popham V. Brooke (1828), 5 Russ. 8 ; 0 L. J. 
O. 8. Ch. 181 ; 38 E. R. 930. 

175. Known to grantor.] — Where the grantee 

of an annuity is induced by false representations or 
irnprojxT concealment of facts on the part of the 
grantor or his agent, to become the purcliaser of an 
annuity, although he may have relief at law, a c( . 
of equity has concurrent jurisdiction. — Adamson 
V. Evitt (1830), 2 Russ. A M. (iO ; 9 L. J. O. 8. Ch. 
1 ; 39 E. R. 319. 

176. Equities between grantors — Grantees not 
affected — Where no notice at time of grant.] — 

Hollieu V. Eyjie, No. 771, post. 

177. Purchase by lunatic—Lunacy unknown to 
grantor.] — Unsoundne.ss of mind wull not vacate 
a contract, if it be unknown to the other contracting 
party, A no advantage be taken of the lunatic, 
especially where the contract is executed in wdiole 
or in part, so that the parties cannot be restored 
to their original position. Therefore, where a. 
lunatic purcdiased certain annuities for his life, of 
a society which at the time had no knowledge of 
his unsoundness of mind, tlie transaction being in 
the ordinary course* of liuman allairs, & fair A 
bond fide on the part of the society : — Held : after 
the death of tlie lunatic his personal representatives 
could not recover back t he premiums paid for the 
annuities. — Molton v. (Umroltx (1819), 4 Exch. 
17 ; 18 L. J. Ex. 350 ; 13 L. T. O. 8. 305 ; 151 
E. R. 1107, Ex. Ch. 

Ann^tatiotis : — Apld. Beavan r. M'Donnull (1S51), 1) K\cli. 
300. Consd. Cami)l>L‘ll r. Hodix i- (18.Lp, 3 Hni. iV G. ].^)H ; 


Elliot V. Ince (1857), 7 Dc G. M. & G. 475 ; Moss v. Id bo 
(1862), 3 F. & F. 297 ; Imperial Loan Co. v. Stone, [18921 
1 Q. 13. 599 ; York Glass Co. v. Jubb (1925), 134 L. T. 36. 
R^d. Price v. Berrington (1851), 3 Mac. A G. 486 ; Jacobs 
■V. Richards, Jacobs v. Porter (1854), 18 Boav. 300 ; 
Matthews V. Baxter (1873), L. 11. 8 Exch. 132 ; Re London 
Celluloid Co. (1888), 39 Ch. D. 190. 

.] — SeCf generally i Lunatics, Vol. XXXIII., 

pp. 128 et seq. 

Mortgages by way of annuity.] — See Mortgage, 
Vol. XXXV., pp. 271, 272, Nos. 280, 285-291. 

Annuity by Crown.]— Constitutional Law, 
Vol. XI., p. 570, Nos. 700-702. 

Annuity by infant.] — Sec Infants, Vol. 

XXVIII., }). 174, Nos. 350, 351. 

Investment of property of lunatic.] — Sec 
Lunatics, Vol. XXXIll., p. 197, Nos. 1008-1011. 


8m4-sECT. 2 . — Creation by Will. 

A. Simple Bequest. 

178. Until convenient to invest sum — Not abso- 
lute legacy.] — Bc{]uest; of an annuity of £200 for 
the use of A., A h(‘r children, to be paid out of tlie 
general eff(*(jts until it is convenient to the exors. 
to invest £5,000 in the funds in lieu thereof for her 
A their use, A to the longest liver, subject to an 
equal division of the interest, wdiile more than on(3 
alive i—IIcld : an annuity, not an absolute legacy. 
— Jnnes V. Mitchell (1801), 0 Ves. 401 ; 31 E. R. 
1140 ; affd. (1803), 9 Ves. 212, L. C. 

Annoiations .—Apld. BlewlU V. J{,ob('rts (18 41), Cr. A Ph. 

274. Consd. Yates v. Maddaii (1851), 1 Mac. A G. 532. 

Distd. Hedges r. Harpiir ( I 858), 3 Dc; G. A J. 129. 

179. Right to value — Effect of forfeiture clause.] 

— (xRATRix V. Chajmbers (1800), 2 Cliff. 321 ; 7 
Jur. N. S. 900 ; 00 E. R. 131. 

Annotation Consd. Re Sioolair, Allen v. Hinclair, Hodgkins 

V. Sinidair, [1897 J I Ch. 921. 

180. Right to have security set apart.] — Harbin 
V. Masterman, No. 392, post. 

181. .] — In the final distribution of an 

insulTicient estate the dividend on the capital 
value of an annuity bequeathed to a married 
woman, wdth restraint on anticiiiation, was 
ordered to be laid out in the purchase of an annuity 
for her. Be*forc the annuity w^as purchased she 
died : — Held : the capital h(‘longed to her estate. 

The right of an annuitant sui juris in the case 
wdiere the est ate is treated as insufficient is to have 
tlie value of the proportionate part of the annuity 
paid over in cash. ... If the estate were ample 
to pay the annuity in full, that would be another 
matter. All that llie annuitant would then be 
entitled to would be to have the annuity kept 
down out of the e.state (North, ,J.). — Re Ross, 
Ashton v. Ross, [1900] I Ch. 102 ; 09 L. J. Ch. 
192 ; 8i L. T. 578 ; 48 W. R. 204. 

Annotation : — Apld. Rc Demjislor, Borlhwick v, Lovell, 

11915] 1 Ch. 795. 

Right when assets insufficient.]— *8cc Part V., 
Sect. 3, sub-sect. 2, post. 

Whether annuity perpetual or for life.] — See 
Part IV., Sect. 1, sub-sect. 2, B., post. 

Construction of will .] — See Wills. 

B. Power or Direction to Set Apart Fmid. 

182. Failure to set apart — Annuity paid out of 
rents of real estate — Liability of executor to invest 
fund.] — Testator directed his exors. to purchase 
suflicient stock in the £3 per cent, consols, to 


PART II. SECT. 2, SUB-SECT. 1. H. 

h. Annuity secured on retired 
allowance of military officer.] — An 
annuity secured A payable out of tlie 


lialf-iiuy or retiicd allowance of an 
artillery ollicer, is Invalid A cannot 
bo enforced in a ct. of equitv. — 
Kelly v. Wood (1829), 2 Jr. L. Ro(;. 
Ist ser. 391.— IR. 


PART II. SECT. 2, SUB-SECT. 2. A. 

k. Appropriation — A7inuiiy vharyed 
on several specific shares .] — Johnston 
r. Buopiiy (1878), 4 V. L. R. (Eq.) 77.— 

AUS. 
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produce i‘20 per annum ^ which ho directed to be 
annually divided among the poor of a parish. 
He then devised his real estates in that parish to 
A. & B,, whom he also appointed exors. A. died 
a few years after testator. The annual sum of 
i*20 was paid in the manner directed by the will, 
out of the rents of the real estates, by B. during 
his life, & after his death by liis devisees on the 
supposition that it was a cliarge on the real estates. 
These payments were continued for about twenty- 
five years, when the devisees refused to continue 
the payment, &; the exor. of B. then paid the £20 
per annum for seven years, when he declined to 
continue to ijay it. He had not received suflicient 
asset.s of B. to purchase the requisite amount of 
stock. An information having been filed to compel 
the cxor. of B. to purch.ase the requisite amount 
of stock : — Held : he must be considered as having 
admitted assets of B., & he was decreed to purchase 
the stock, & make good the arrears of the annuity. 
— A.-G V. Chapman (1840), 3 Beav. 255 ; 10 
L. J. Ch. 90 ; 49 E. K. 99. 

183. Misapplication of fund — Liability of execu- 
tor’s interest — Enforcement against assignee.] — 
Testator bequeathed to A. & B., two of Ids tlircu; 
exors., so much money as would purchase £(),0()() 
Consols, which stock he directed should stand iri 
their joint names, upon trust to i^ay the dividends 
to C. for life ; the capital after C/.’s death, to sink 
into the residue. He then, out of the residue, 
gave several pecuniary l(*gacies, amongst which 
was a legacy of £5,000 to B., bequeathed the 
surplus residue to i). Upon the deatli of testator, 

A. B. purchased the Consols, i)ursuant to tlui 
directions of the will. A. afterwards died, then 

B. sold out the stock, &; ajrplied the proceeds to 
his own use ; — Held : quoad B. no appropriation 
was made of the stock, so as to separate it from 
the residue, & consequently C. & 1). wero entitled 
to be reimbursed lateably out of B.’s legacy of 
£5,000 th(^ losses which they had r(\spectively 
incurred by means of B.’s breach of trust. 

If an exor. assigns his revr'rsionary legacy, the 
assigru^e takes it subject to the equities which 
attached to t.he exor. ; <&, therefore, if the latter, 
though subsequently to the assignment, wastes 
testator’s assets, the assignee cannot receive the 
legacy till satisfaction has been made for the 
breach of trust. — Morris v. Livik (1812), 1 Y. 
& C. Ch. Cas. 380 ; 11 L. J. Ch. 172 ; 02 E. R. 934. 
A nyioUitions : — FoUd. Barnett r. Shoffleld (1852), 1 De (J. 

M. (Sc G. 371. Refd. Irby v. liby (No. 3) (1858), 25 Beav. 

032 ; Wilkins v, Sibloy (1803), 4 GitT. 442 ; lie Knapiuaii, 

Knapman v. Wreford (1881), 18 Ch. I>. 300 ; lie IJervey, 

Short V. Parralt (1889), 01 L. T. 429 ; Ed^ar v. Idoinley, 

11900] A. C. 431 ; lie .TowcH’s Scttlnit., Wall.s r. Public 

Trust«'e, 11919] 2 Ch. 101 ; lie I’ain, Gnstayson r. Havi- 

Jaud, [1919J 1 (Ui. 38. 

184. .] — Testator directed his 

trustees to raise a sum of money, the income of 
which would produce a clear income to £100 per 
annumi to invest it upon govt, or n^al securities, 
& pay an annuity of £100 to a legat ee ; & ho 

directed them to stand possessed of the fund so 
raised, & the securities on which it should be 
invested, but subject to, char-ged with the 
annuity, on the sam(» trusts as the residue ; & 
lie directed that, if the income of the trust fund 
should, from any cause or chcumstance whatever, 
prove insufficient to answer the annuity, the 
deficiency should be made good out of the residue. 
The trustees invested a sum of £3,500 on a mtge. 
at 6 per cent. ; & the annuitant, who was one of 
the trustees, assigned the annuity to a purchaser, 
by a deed reciting that the £3,500 was appropriated 
to answer it. Ho afterwards was permitted by 
his co-trustees to call it in, & to misapply it : — 
Held: (1) t])^e 7 'eejta) in the assignment precluded 


the purchaser of the annuity from being heard to 
say that there had not been an effectual appropria- 
tion of a fund to answer it ; (2) the provision in 
the will as to the insufficiency of the fund did not 
apply to the case ; (3) although the legatee of the 
annuity was only one of the trustees of the will, 
the purchaser from him could take no part of the 
assets tiU his defalcation was made good ; (4) on 
all these grounds, the purchaser of the annuity 
liad no claim upon the residue. — Barnett v. 
Sheffield (1852), 1 De G. M. & G. 371 ; 21 Ij. ,1. 
Ch. 692 ; 10 Jur. 942 ; 42 E. R. 595, L. J J. 

185. Notwithstanding release.] — 

Under a bequest of an annuity of £100 out of 
money to be invested in real or Govt, securities, 

a gift ov('r of the capital, the exor.’s estate held 
liabk*, under special circumstances, to make good 
the amount of consols which would have produce^l 
£100 per amiinn at the time of the death of tfxe 
annuitant, notwithstanding a release then given, 
tSt a siibs(‘(iucnt delay of ten years. — Aspland r. 
Watte (1855), 20 Beav. 474; 25 J.. J. Ch. 53; 
25 D. T. O. S. 23,1 ; 1 Jur. N. S. 968 ; 3 W. R. 526 ; 
52 E. K. 686. 

186. Order for payment into court.] — 

T.son r. Coic (1850), 15 U. T. O. S. 325 ; 14 Jur. 
845. 

187. Appropriation -When discretion left to 
trustees — Whether exercised by court.] — Where 
trustees are directed to pay a. ecatain sum to a 
person for life, A are caiipowered aeeording to their 
discretion to iiiv(‘st the trust funds out of which 
that sum is to arise, but decline* or negh‘ct- to act, 
<te the assistance of a ct. of eejuity is sought in order 
to carry into effect the purposes of the will, the 
ct/. will not, as a mattta* of course, exercise that 
discretion, but will only act on its (‘stablished & 
known rules, \mless ihe^ intention of testator 
plainly api)ears to exclude such a mode^ of 
proceeding. 

Testator, after making certain si)ecilic bequests, 
proceeded as follows : “I give & bequeath to my 
trustees hereinaft er named, so much of my p(*rsonal 
estate & effects as, at the time of my d<‘ccas(*, shall 
produce the clear amiual income of £1,500; A 
I direct that the same shall be select vd 6c api)ropri- 
ated 6c set apart, as soon as may bt*, etc., by my 
said trustees, in their uncontrolled discretion, upon 
trust to pay to his wife the divid(‘nds during lier 
life or widowhood, A after lier deatJi or second 
marriage, the same was to become part of his 
residuary personal estate. Ho directed that it 
the annual produce so appropriated should be 
increased or reduced in amount, his wife was to 
receive the increased or redue(‘d cli\idends, as the 
ease might be, in lieu of those before directed to be 
paid to her. The trustees were fully emp>owered 
at their discretion to permit the personal estate 
to continue on the same securities as at the time of 
his decease, or to sell 6c re-invest, as testator 
himself might do. Some of the foreign funds 
ceased to pay any dividends, 6c the trustees refused 
to exercise their discretion as to altering the 
investments, but submitted to act as the ct . should 
direct. 

The ct. refused to exercise the discretion vested 
in the trustees, but acting on its general rule in 
such matters, as testator had not expressed a 
different intention, directed the annuity to be 
raised by the purchase of an adequate sum in 
consols, *& ordered the master to inquire, having 
regard to the interests of other parties under the 
will, what investments must be called in to effect 
this object ; — Held : the decree tlius made was 
correct, — Prendergast v. Prendkrgast (1850), 
3 H. L. Cas. 195 ; 14 Jur. 980 ; 10 E. R. 75, H. L. ; 
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^ect. 2. — Annuities: Sub-sect, 2, B., C. d: D. (a)*] 

affg, S. C. 8vib nom. Peendergast v, Lushinqton 
(1847), 6 Hare, p. 177, L. O. 

Annotations : — Apia. He McMahon, Wells v. Tyror (1911), 

65 Sol. Jo. 652. Consd. Re Marsh, Rhys v, Needham 

(1917), 62 Sol. Jo. 141. Apld. Re Hollins, Hollins v. 

Hollins, [1918J 1 Ch. 603. Rrad. Thornton v. Ellis (1852), 

15 Beav. 193 ; Harbin v. Masterman (1895), 44 W. It. 

421. Mentd. Scawen v. Nicholson (1853), 21 L. T. O. S. 

334 ; Re Elmore’s Trusts (1860), 3 L. T. 359. 

188. .] — Where a trust has been 

created for the investment of sufficient money 
to produce a given income, & the trustees are 
given a discretion as to the investment thereof, 
which they decline to exercise, & then apply to the 
ct. for its direction, the ct. cannot exercise any 
discretion in the matter, but is bound to direct 
investment in Consols, as being the govt, invest- 
ment offering the most permanent security, & 
the least likely t>o be redeemed. — Rc Holmns, 
Hollins v, Hollins, [1918] 1 Ch. 503 ; 87 L. J. 
Ch. 326 ; 118 L. T. 672 ; 34 T. L. R. 310 ; 62 
Sol. Jo. 403, C. A. ; revsg. (1917), 87 L. J. Ch. 
135. 

Annotation: — Consd. Re Marsh, Rhys v. Needham (1917), 

62 Sol. Jo. 141. 

189. Investment — Whether restricted to 
Consols.] — Prendeugast v» Prendergast, No. 
187, ante. 

190. .] — bequest to trustees 

of the sum of £20 per amnim long annuities, or an 
annual sum equal thereto, upon trust to pay the 
same to E. for life ; <te, after her decease, to pay, 
assign, transfer Sc make over the principal stock or 
money wlucll should be set apart for the payment 
of the said yearly sum to E.’s children share & 
share alike. Testatrix, at the date of her will, 
& thence till her death, had £50 a year bank long 
annuities, which would terminate in 1860 : — Held : 
testatrix intended to give a perpetual annuity of 
£20, Sc tlie trustees of the will had not an option 
to make either a I'jermanent investment, or set 
apart £20 a year long annuities, at their discretion ; 
but were ))ound to take the course which was most 
for the <'id vantage of the children of E., by inv(*sting 
in Consols such a sum as would prodiu^e £20 a 
year, to answer the legacy. — Haggau v, Neatby 
(1854), Kay, 879 ; 2 Eq. Rep. 176 ; 23 L. J. Ch. 
455 ; 23 L. T. O. S. 49 ; 2 W. R. 287 ; 69 E. R. 
160. 

191. ,] — The ct. can exercise a 

discretion as to what govt, securities “ a sum to 
bring in up to £100 a year ” should be invested in. 
Sc is not tied down to investing that sum in Consols, 
or making a calculation on the basis of an invest- 
ment in (jonsols. In the present case an invest- 
ment in War Loan was sanctioned. — Re Marsh, 
Rhys v. Needham (1917), 62 Sol. Jo. 141. 

192. .] — Re Hollins, Hollins 

v. Hollins, No. 188, ante. 

193. Rear security — Mortgage of free- 

hold ground rents.] — Testatrix directed the exors. 
& trustees of her will to invest such a sum of money 
as, when invested, would produce the annual sum 
of £150, to pay the annuity to A. for life, Sc after 
his death to stand possessed of the capital of the 
annuity for B. absolutely ; Sc she appointed her 
trustees residuary devisees Sc legatees. The 
trustees, wKo had large discrt‘iionary powers of 
investment, secured a sum of £3,530 to answer the 
annuity, on a mtge. at 4J per cent, of freehold 
ground rents, which were valued at £4,300 : — 
Held : tliis was a sufficient security, Sc the trustees, 
being also residuary legatees, were not compellable 
to set apart a larger sum as the capital of the 
annuity. — Vickery Evans (1863), 33 Beav. 

376 ; 3 Now Rep. 286 ; 33 J.. J. Ch. 261 ; 9 J.. T. 


822 ; 10 Jur. N. S. 30 ; 12 W. R. 237 ; 55 E. R. 
413. 

Effect of.]— aS'cc Part IV., Sect. 2, sub- 
sect. 2. 

194. Right of annuitant — No right to value of 
annuity.] — Wright v. Callender, No. 424, post. 

195. •] — Testatrix by her will, after 

giving certain pecuniary legacies, bequeathed to 
her husband an annuity of one pound a week 
during his life, & directed her trustees to appro- 
priate & set apart Sc invest such sum of money as 
would when invested produce by the income 
thereof an annual sum equal to the amount of the 
annuity Sc to apply the income or, if necessary, the 
corpus of the fund so appropriated in payment of 
the annuity, which sum should on the dropping 
of the annuity fall into So form part of her residuary 
trust estate ; So she devised So bequeathed the 
residue of her real Sc personal estate to her trustees 
upon trust for sale Sc conversion So payment of her 
debts, funeral So testamentary expenses, & legacies, 
Sc to invest the moneys which should remain in 
certain investments, Sc to hold such invest- 
ments upon certain trusts for the benefit of her 
son. The estate of testatrix was insufficient to 
pay the pecuniary legacies Sc to set apart a sum 
sufficient to answer the annuity to her husband in 
full. It was, however, sufficient to pay the 
pecuniary legacies, Sc the value of the annuity as 
at the date of her death : — Held : (1) the proper 
course for the trustees to adopt was to value the 
annuity as at the date of the death of testatrix 
according to the (xovt. scale Sc to pay tlie amount 
of such valuation to the annuitant or invest it in 
the purchase of an annuity, as he .should choose, 
So to pay the pecuniary legacies in full. 

(2) In the ordinary case where there is a gift of 
an annuity to an annuitant with a direction to 
set aside a fund to answer the annuity, & the 
annuity is payable out of capital as well as income 
So there is a gift over of the residue, it was decided 
in Wrighl v. Callender^ No. 424, post^ Sc, I think it 
is the law, that the right of the annuitant is to havo 
the directions of testcator carried iuto effect, So 
that if the estate is not sufficient to pay the annuity 
in full he is entitled to have the deficiency made up 
out of capital, but he must take the estate as it 
stands, Sc is not entitled to have the value of the 
annuity paid over to liim (Warrington, J.). — 
Re Cottrell, Buckland v, Bedingfield, [1910] 

1 Ch. 402 ; 79 L. J. Ch. 189 ; 102 L. T. 157. 
Annotations: — As to (1) Apld. Re Dempster, Berth wick r. 

Lov(?Il, fl915J 1 Ch. 795 ; Re Ilicharclseii, llicharclHon v. 

Richardson, [1915] 1 Ch. 353. 

196. To enforce directions of testator.] — 

Re Cottrell, Buckland v. Bedingfield, No. 
195, ante. 

When assets deficient.] — See Part V., Sect. 

3, sub-sect. 2. 

Construction of wills.] — See Wills. 

C. Foiver to Purehafic. 

197. What amounts to exercise of discretion — 
Payment of several sums — More than annuity <& less 
than capital.] — Bequest of a share of residue to 
trustees upon trust to pay the income to C. for 
life, with a gift over of the principal, Sc a proviso 
that it should be lawful for the trustees, if they 
should think it desirable, to purchase with such 
share for the benefit of A., an irredeemable annuity. 
No annuity was purchased, but the acting trustee 
paid to A. various sums exceeding the income of 
the share, So amounting together to three-fourths 
of the capital : — Held : the discretionary power 
was pro tanto well exercised, & the remaindermen 
on the death of C, were only entitled to so much of 
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the share as was undisposed of. — Messeena v. 
Oarr (1870), L. R. 9 Eq. 200 ; 39 L. J. Ch. 216 ; 
22 lj> T. 3 ; siif) nom. Masseena v. Oarr, 18 W. R. 
115. 

198 . Sale of property for purchase of annuity — 
Annuitant dying before completion.] — Testatrix 
by her will bequeathed life annuities charged 
on land &, subject to the annuities, devised the 
land to trustees on tinist for sale. By a codicil 
she empowered the trustees to purchase govt, 
annuities for the annuitants, such govt, annuities, 
if purchased, to be in place of the annuities given 
to them respectively, & directed that the purchase- 
money should be a first charge on the proceeds of 
sale of the land, & that upon purchase of the govt, 
annuities tlie land should bo discharged. The 
trustees proceeded to sell the land ; the sale was 
completed &, pursuant to the conditions of sale, 
a sufiicient sum of money was deposited in a bank 
for tlie purchase of the govt, annuities, but such 
annuitiiis were not actually purchased. One of the 
annuitants died after the contract of sale was 
entered into, but before completion or payment of 
the purchase-money. Another armuitant had 
subsequently died : — Held : the legal personal 
representative of the annuitant who died before 
(completion was not entitled to receive from the 
trustees the value of her annuity ; but the legal 
personal r(‘presentative of the other annuitant 
was so entitled. 

A proviso such as I find in tliis will expressed 
merely in. irrrorem, that is to say, without any gift 
over, is not allowed to take effect (Kekewich, .1.). 
— Bs Mabbett, Pitman v. IIolborrow, ri<^6J] 
I Oil. 707 ; 60 L. J. Oh. 279 ; 04 L. T. 447 ; 39 
\V. R. 537. 

199 . Annuitant dying after completion.] — 

lie Mabbett, Pitman v, Holborrow, No. 198, 
ante. 

Construction of will.] — See Wills. 

D, Direction to Purchase or to Invest Given Sum. 
(a) Bight of Armuitant. 

200. Right to value of annuity.] — Bequest of 
£3,000 to trustees, in trust to be by them employed 
in purchasing in their names upon the life of Cf., 
an annuity in the Govt. Rife Annuities, of the value 
of £3,000 to be paid to him every six months during 
his life. Under this clause G. is entitled to have 
the £3,000 paid to him absolutely. Testator was 
in the habit of allowing to G-. who resided in Hol- 
land an annuity of 3,200 guilders, amounting to 
£300, after the date of his will he by letter 
directed bis agents tliere to continue the annuity 
till his exors. should have arranged his affairs <te 
lie left a written paper to the same effect, G. 
survived testator three years <fe during that time 
received the annuity of 3,200 guilders from the 
agents in Holland, but no govt, life annuity was 
ever purchased G., being unable to come to 
England to attend at the annuity office : — Held : 
G.’s representatives were entitled to the £3,000 
deducting the money paid to G. by the agents in 
Holland. — Palmer v. Craufurd (1819), 3 Swan. 
483 ; 2 Wils. Ch. 79 ; 36 E. R. 945. 

Annotations: — Consd. Dawson v. Ilcaru (1831), 1 Russ. 

& M. GOO. Distd. He Mabbett, J’ltman v. Holborrow, 

[1891] 1 Ch. 707. Consd. lie RobbliLS, Itobblns v. Lc&ge, 

[1900] 2 Ch. 018. 


201 . -.] — Daniell V. Daniell (1849), 
reported in 3 De G. & Sm. 337 ; 64 E. R. 505. 
Annotations : — Mentd. Yeats v. Yeats (1852), 10 Beav. 170 ; 

Mathews v. Foulsham (1864), 4 New Rep. 600 ; lie 

Emery*B Estate, Jones v. RatclifCo (1870), 34 L. T. 846 ; 

Newman v. Pieroy (1876), 35 L. T. 461 ; Re Stephenson, 

Donaldson v. Bamber (1890), 60 L. J. Ch. 93. 

202 . .] — Testator directed his exors. to 

purchase, in their names, an annuity from govt, 
or any public co., for B. : — Held : B. was entitled 
to have a govt, annuity purchased, &, at his 
option, to take the price in lieu of the annuity. — 
Ford v. Batley (1853), 17 Bcav. 303 ; 23 L. J. 
Ch. 225 ; 61 E. R. 1051. 

Annotation : — Distd. Re Smith, Royal Exchange Assco. v. 

].ee(1923), 130 L. T. 185. 

203 . To be purchased “ as soon as con- 

venient .’^ — Be Casit^e, Nesbito v. Bauoh, [1910] 
W. N. 195. 

Annotation : — Distd. Re Smith, Royal Exchange Assce. v. 

Leo (1923), 130 L. T. 185. 

Effect of death of annuitant.] — See Sub- 
sect. 2, 1). (6), post. 

When estate insufficient.] — Sec Part V., 

Sect. 3, sub-sect. 2, post. 

204 . Annuity for joint lives & life of survivor — 
Order directing investment of estate — Right of 
survivor.] — Testator directed his residuary estate 
to be laicl out in the purchase of an annuity for the 
joint lives of his wife daughtcu*, &; the life of the 
survivor of them, to be paid to them in equal 
shares during their joint lives, <Sc> on the death of 
either the whole annuity to bo paid to the survivor 
for her life. The amount of annuity which the 
residu«ary estate was sufficient to purchase was 
ascertained, but no annuity was purchased, & by 
an order of the ct. the residuary estate was directed 
to be invested in permanent securities, & the 
income to be paid to the widow & daughter equally 
during their joint lives, & it was declared that the 
difference for the time being between the value of 
the investments, & the price at which such an 
a<nnuity could for the time being be jiurchased. 
would belong during their joint lives to the widow 
& daughter in equal moieties, A? that each of them 
had power to dispose by will of one moiety of so 
much of the capital as, having regard to that 
declaration, should not be required to be retained 
as the price at which such annuity could for the 
time being be purchased. One of the annuitants 
died intestate, A by her death the ])rice at which 
an annuity for the life of the survivor could be 
purchased was much reduced : — Held : the sur- 
vivor was entitled to th(‘ whole amount set free by 
such reduc^tion. — Thbupp v. Goodrich (1870), 
39 L. J. Ch. 656 ; 18 W. R. 632, U. J. 

205 . Amount of purchase price or capital value 
— Price of government annuity.] — Be Castle, 
Nesbitt v. Baugh, [1916] W. N. 195. 

Annotation : — Distd. Re Smith, Royal Exc^liangc Akhoc. v. 

Loo (1923), 130 L. T. 185. 

206 . Not required when discretion 

given to trustees.] — An annuitant is not entitled 
to insist on trustees abandoning a discretion given 
to them by their testator of purchasing a safe 
annuity from some public co., & purchasing a govt-, 
annuity instead. The ct. will not force upon 
residuary legatees in such a case the payment of 
the larger sum required to purchase a govt. 


PART II. SECT. 2, SUB-SECT. 2.~ 
D. (a). 

__ 200i. RUM to value of annuity .] — 
Where a te«tator directed his exors. t.o 
piirchaso an Irredoemablo govt, annuity 
for tho benefit of his adult son, payable 
half-yearly, & declared that it was 
Intended as a provision for his son 


during life & that it should not bo com- 
petent for his exors. U) pay to him the 
value thereof : — Held : the annuitant 
was entitled to requiro payment to 
him of a sum equivalent to the pur- 
chase money of the annuity, in Ucu of 
Its purchase . — Re TnoMAis (1877), 3 

V. L. R. (Eq.) 241 — AUS. 

200 li. .1 — Dempster’s Trttr- 


V. Dempster, [1921] S. C. 332.™ ■ 

SCOT. 

200 iii. .] — Bratstforu’s Trus- 

tees V. Powell, [1924] S. C. 439. — 

SCOT. 

1. Ascertainment of sum to he set 
apart .] — Paterson v. MoMaster (i 805), 
11 Or. 337.— CAN. 
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Sect. 2. — Annuities^ Suh 'sect. 2, D. (a) <S: (h), 

annuity . — Be Smith, Royal Exchange Assur- 
ance Co. V. Lee (1923), 130 L. T. 185 ; 07 Sol. Jo. 
457. 

Bequest ol annuity until convenient to invest.] — 
See No. 178, ante. 

Construction of will .] — See Wills. 

(6) Effect of Death of Ayuiuitani. 

207. Death before purchase of annuity.] — One 

devises that his exors. shall sell his lands, & invest 
the money in purchasing an annuity for J. S., &. 
gives her the residue of his personal estate ; testa- 
tor dies, the annuitant dies three months after 
the testator ; yet the administrator of the annui- 
tant shall compel a sahs, & shall have the money 
arising therefrom, & also the rents & profits till 
sale. — Yates v. Compton (1725), as rejiorted in 
2 P. Wms. 308 ; 24 E. R. 743, L. C. 

Annotations: — FoUd. Palmer v. Craufurd (1819), 3 Swan. 

482 ; Dawson r. Hearn (1831), 1 Russ. & M. <>06. Reid* 

Baylcy v. BiBhop (1803), 9 Ves. C ; Re Mabbctt, Pitman v. 

Holborrow, U8()l] 1 Gli. 707 : Re Robbins, Robbins v. 

Lcffjfe, [1906] 2 Ch. 648. Memd. Whittaker v, Whittaker 

(1792), 4 Bro. C. C. 31. 

208. .] — Legacy of stock to A. to be laid 

out in annuity for her life : A. died two days after 
testator befoi’c any alteration of tlie stock : her 
administrator is entitled to a transfer. — B aunes v. 
Rowley (1797), 3 Ves. 305 ; 30 E. R. 1024. 

Annotations: — Folld. Palmer v. Craufurd (1819), 3 Swan. 

482 ; Dawson v, Hearn (1831), 1 Russ. ^ M. 606. Distd. 

Hatton V. May (1876), 3 Ch. D. 148. Refd. Bay ley r. 

Bishop (1803), 9 Vcs. 6 ; Waltem v. Corpe (1851), 15 .lur. 

764; I’owc;* V. Hayiie (1869), L. R. 8 K(i. 262; Rc 

Mabbctt, Pitman v. Holliorrow, [1891] 1 Ch. 707 ; Ri 

Robbins, Robbins v. Lcifge, [1906] 2 Ch. 648. 

209. -J — Palmer v. Craufurd, No. 200, 
ante. 

210. Annuitant consenting to postpone- 

ment of payment.] — Where testator directs a govt, 
annuity of a certain amount to be purchased for 
his wife within a given iimtb & the wife, at the 
request of the exors., assents to postpone the time 
of purchase, afteiwards dies before it is pur- 
chased, li(*r personal representative will be 
entitled to tbe sum which would liave purchased 
the annuity.— Dawson v. Hearn (1831 ), 1 Ituss. & 
M. 600 ; 9‘L. J. O. S. Cli. 249 ; 39 E. K. 232, L. C. 
Annotation : — Folld. Rc Robbins, Robbins v. Lcgi?o, [1907] 

2 Cb. 8. 

211. .] — Testator by his will directed his 

trustees out of the proceeds of sale A conversion of 
liis estate, after payment of his debts, A funeral A 
testamentary expenses, to T)urchase in the name of 
his wife a Govt, annuity of 4^400 for her life. The 
wife survived testator, but died sixteen days later, 
before the will was proved or any of the debts were 
paid : — Held : the annuity, A the right to take its 
value in cash instead of the annual payment, 
vested in the widow on testator’s death, A there- 
fore her legal pei-sonal rc^presentatives were entitled 
to such a sum as would, at the date of testator’s 
death, have purchased tJie annuity. — Re Robbins, 
Robbins v. Legge, [1907] 2 Ch. 8 ; 76 L. J. Ch. 
531 ; 90 L. T. 755 ; 51 Sol. Jo, 445, C. A. 

Annotation : — FoUd. Re Bnmulng, Gammon v. Dale, [1909] 

1 Ch. 276. 

212. ■.] — Testator bequeathed an annuity 

to lus sister for life to commence from his dc‘cease. 
A to be paid by equal quarterly payments, A 
directed his exors. to provide for the annuity by 
purchasing a govt, annuity. Testator died on 
Sept. 21, 1907, A on Dec. 20, 1907, his exors. made 
the first quarterly payment of the annuity. The 


annuitant died on Mar. 16, 1908, before the govt, 
annuity had been purchased ; — Held : her legal 
personal representative was entitled to such a sum 
as would have purchased the annuity on Dec. 20, 
1907, that being the date up to which the annuity 
had been paid, with interest on that sum from that 
date at tiie rate of 4 per cent, per annum. — Re 
Brunnino, Gammon v. Dale, [1909] 1 Ch. 276 ; 
78L. J. Ch. 75; 99 L. T. 918. 

213. .] — ^An annuitant is entitled only to 

the annuity, A not to the fund which ought to 
have been laid out in the purchase of it . — Re 
Strange, Lamb v. Bossi Leu (1916), 00 Sol. Jo. 


010 . 

214. Annuity to be purchased after life tenancy 
— Annuitant predeceasing life tenant.] — Devise to 
the devisor’s wife for life, A from A *after her 
decease to trustees, upon trust to sell, A among 
other bequests to lay out £50() in an annuity for 
the life of his son. A vested interest in the son, 
surviving the devisor ; but dying in the life of the 
wife ; the period of enjoyment being deferred 
with rtiference to the circumstances of the estate, 
not of the legatee. — B ayley v. Bishop (1803), 9 
Ves. 6 ; 32 E. R. 501. 

Annotations : — Apld. Palmer i\ Craufurd G810), 3 Swan. 
482 ; Day v. Day (1853), 1 Eq. lh‘P. 195. Distd. Power 
V. Hayiie (1869), L. R. 8 Eq. 202 ; HaUon u. May (1876), 
3 Ch. D. 1 48. Consd. Re Robbins, Robbias v. Lefyj^e, H •106] 
2 Ch. 648. Refd. Dawson v. Heani (1831), 1 Russ. & M. 
696 ; Wallers v. Corpe (1851), 15 .lur. 764 ; Re Mabbctt, 
l*itman r. Holborrow, [1891] 1 Ch. 707. 

215. .] — Where testator gave all his 

residuary i‘eal A personal cstaG^ to tnpte(‘S upon 
trust to pay the inc^ome to liis wife for life. A, alter 
her decease, to sell the whole A stand possessed of 
the proceeds of such Siilc in sevenths, A as to one- 
seventh, upon trust to lay out A invest the same 
ill a govt, .annuity for the life of his son C. A to pay 
the same when A as it should become payabhi, not 
by anticiiiation, to him for lif(.', for ids own use ; 
but declared that if his said son sliould, ('ither 
before or after his, testator’s, death, become hpkt. 
or insolvent, or assign, or do any act to affect or 
incumber the said annuity, then it vas to go over 
to his, testator’s, three sons, T., A A. C. 
survived testator, but dicui in t)i(‘ lihh/uno of the 
tenant for life, without, liowcver, li.aving been 
bkpt. or insolvent, or assigned, or done anything 
to affect or ineumber the said annuity; — Held: 
C. had a vested interest in the annuity, A his 
l^ersorial representatives wei'o entitled to his one- 
seventh shai'o of t(\stator’s property, notwith- 
standing he di(*d in tlie lifetime of the tenant for 
life.--DAY V'. Day (1853), 1 Drew. 569; 1 Eq. 
Re}>. 195 ; 22 L. J. Ch. 878 ; 23 L. T. O. S. 216 ; 
17 Jur. 580 ; 1 W. R. 402 ; 61 E. R. 569. 

Annotations : — N.F. Power y. Hayno (1869), L. R. 8 Eq. 262 ; 
HatUm V. May (1876), 3 Ch. D. 1 IS ; Re Draper (1888). 
57 L. J. C9 j. 912 ; Rc Strange, Lamb r. BoHsi Leu (1916), 
60 8ol. Jo. 641). 


216, .] — Testator directed his exors., 

after the death of Ids wife, to invest one-sixth of 
his residuary estate in the jiurchase of an annuity 
during the life of P., A to pay the annuity into the 
proi^er hands of P. for his sui:)])ort A maidtenance ; 
A in case P. should anticipate, assign, charge, or 
incumber the annuity or become bkpt. or insolvent, 
testator directed that the annuity should go to the 
other residuary legatees. P. died in the lifetime 
of testator’s widow, without having assigned or 
incumbered his annuity, or become bkpt. or 
insolvent : — Held : there was an intestacy as to 
one-sixth of the residuary estate after the death of 
the widow. — Power v. Hayne (1869), L. R. 8 Eq. 
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262 ; sub Horn, Power v. Hayne, Burchell v. 
Disney, 17 W. R. 783. 

Annotations : — FoUd. Hatton v. May (1876), 3 Ch. D. 148 ; 
Re Draper (1888), 57 L. J. Cli. 942 ; Re Strange, Lamb v. 
Bobs! Leu (1916), 60 Sol. Jo. 640. 

217. .] — Testator, having an abso- 

lute power of disposition over a fund subject to the 
interest of a tenant for life, directed that at the 
death of the tenant for life £1,000 of the fund 
should be invested in the purchase of a life annuity 
for the benefit of D., & that in the event of in- 
solvency or alienation by D. the annuity fund 
should fall into residue, <fe he gave his residuary 
estate to the aforesaid tenant for life ; — Held : the 
gift of the annuity fund failed, & the fund fell into 
the residue. — Be Draper (1888), 57 L. J. Ch. 942 ; 
58 L. T. 942 ; 36 W. R. 783. 

Annotation : -FoUd. Re Strange, Lamb v. BosbI Leu (1916), 
60 Sol. Jo, 010. 

Construction of will.] — Sec Wills. 

E. Provision ayainst Payment of Value io 
AntiU'itani, 

218. Effect of restraint on anticipation.] — Tes- 
tator directed that one-third of his residuary 
('state should be invesUid in the purchase of an 
annuity for the life of a female, who was single at 
the date of the will ^ the death of testator, this 
annuity he gave to her separate use, inde- 
pendent of any husband sh(‘. might happen to 
rnaiTy, & without power to sell or assign the same; 
by anticipation ; — Held : slie was entitled, if she 
cliose, to the fund at once, without having it lai(i 
out, (fc tills ojition was not affected by the clause 
against anticipation. — Woodmeston v. Walker 
(1831), 2 Russ. & M. 197 ; 9 L. J. O. S. Ch. 257 ; 
39 K. R. 370, L. C. 

Annoiaiions : — Apld. Brown r. Pocock (I8:i3), 2 Riihh. & M. 
210. Consd. llattou v. May (1876), 3 Ch. D. 148. Re!d. 
Kiiiglit V. Knight (1834), 6 Slni, 121 ; MaHscy w Parkin’ 
(1834), 2 My. K. 174 ; Malcolm v, O’Callaghan (183.5), 

!) Ti. J. Ch. 137 ; Bradley v. HiighcM (1836), Doimelly, 116 ; 
DavicH V. Thoriiycroft (1830), 6 Sim. 420; JohiiHon r. 
Pri’cth (1836), Donnelly, 10 ; Stiffo v. Ev('ritt (1836), 

5 L. J. (Jh. 1 38 ; Scarborough r. Borman (1 810), 4 Jur. HH ; 
Tullett V. Armslrong (1840), 4 My. 8c. Cr. 390 ; Re (iairce 
(1850), 1 Mae. & G. 541 ; l^ower v. Hayne (1869), L. J{. 8 
Eq. 262. 

219. ,] — A clause against anticipation, 

annexed to a life interest in a trust fund be- 
queathed to a female infant, does not prevent lier, 
af^'r she comes of age & before marriage, from 
effectually assigning her whole interest in the 
legacy. — B rown v. Pocock (1833), 2 Russ. M. 
210 ; Coop, temp, Brough. 70 ; 4 L. J . Ch. 15 ; 39 
E. R. 374, L. C. 

Annotations Consd.Tiillett r, Ann8trong(1840), 4 My. &Cr. 

.390. Refd. Massey v. Parker (1834), 2 My. & K. 174 • 
Bradley v. Hughes 0 836), 8 Sim. 149 ; Re Gall'(‘(^ (18.50), 

1 Mae. <Sc- G. 541. Mentd. Davies v. Thoriiyeroft (1836), 

6 Sim, 420. 

220. .] — Bequest of Consols, in trust- to 

purchase a life annuity for a lady, to be held for 
her separate use without power of anticipation ; A 
in case of her illness or incapacity, testator gavt; 
the trustees a discretionary power as to the applica- 
tion of the annuity, for her maintenance, support 
or otherwise for her personal benefit. The legatee 
unmarried : — Held : she was entitled to a transfer 
of the Consols. — Be Browne’s Will (1859), 27 
Bcav. 324 ; 54 E. R. 127. 

221. .] — Testator directed his trustees to 

purchase out of his residuary estate from govt, an 
annuity for M., a single woman, who was not to be 
entitled to elect to receive the price or value of the 
annuity in lieu thereof, & he directed such annuity 
to be paid to her for her separate use, & that if she 
should at any time sell, assign, incumber, or in 
anywise dispose of or anticipate such annuity, or 
any part thereof, the same should cease & be void, 

J. — VOL. XXXTX. 


So should sink into the residue : — Held : M. was 
was not entitled to the value of the annuity, but 
the annuity was to be purchased by the trusties, So 
held by them to pay to M. until she should do any 
act of alienation. — Hatton v. May (1876), 3 Ch. D. 
148 ; sub uorn, Halton v. May, 24 W. R. 754. 

Annotations : — Expld* Roper v. Roper (1876), 3 Ch. D. 714. 
FoUd. He Strange, Lamb v. Bossi Leu (1916), 60 Sol. Jo. 
640. Refd. Rc Mabbett, I*itman r. Holborrow, [1891J 
1 Ch. 707. 

222. Application at discretion of trustees — For 
benefit of annuitant — Right not affected.] — Be 

Browne’s Will, No. 220, ante, 

223. Declaration negativing right to value — 
Whether sufficient.] — Testatrix directed a govt, 
annuity to be purchased for an annuitant, So 
declared that the annuitant should not be allowed 
to accept the value of the annuity in lieu thereof ; 
— Held : this declaration was ineffectual, So the 
annuitant was entitled to receive the purchase- 
moni'y instead of the annuity. — kStokks v. Cheek 
(1860), 28 Beav. 620 ; 29 J.. J. Ch. 922; 54 E. R. 
501. 

Annotation Apld. Rc Mabbett, I’itmau v. Uolborrovv, 
11891J i Ch. 7U7. 

224. .] — Testator by his will, ex( 2 - 

cuted three days before liis dt^ath, directed his 
exors. to purchase an annuity out of a particular 
fund in the name So for the benefit of his house- 
keeper A. B., wlicther Jiving in his service at the 
time of his deatli or not. Tlie will contained a 
direction tliat the annuitant should not take the 
money instead of tlie annuity : — Held : the 
direction was inoperative. — Be Nunn’s Trusts 
(1875), L. R. 19 Eq. 334 ; 44 L. J. Ch. 255 ; 23 
W. R. 376. 

225. Accompanied by provision 

against alienation.] — H atton v. May, No. 221, 
ante. 

226. .] — Tesiatilx gave a sum 

of £20,000 stock to be laid out by the trustees of 
her will in the purchase of a govt, annuity in the 
name of So for tlio benefit of her godson for the 
term of his natui*al life ; So directed that the 
annuitant should not be tmtitled to have the value 
of liis annuity in lieu thereof, So that if ho should 
s(dl his annuity iliti same should cease So form 
l^art (fi* her residuary estate. The trustees pm*- 
chased an annuity in the name, So payable during 
tlie life, of the annuitant. So he (‘iitered into a 
contract to sell the same : — Held : the annuitant 
was absolutely entitled to tlie. annuity, So he could 
make a good title to it l-o the pui’chaser. — Hunt- 
Foulstok V. Furber (1876), 3 Ch. D, 285 ; 24 
W. R. 756. 

'innotalion : Reid. He JMabbett, Pitmau v. Holborrow, 
118911 1 Ch.'707. 

227. Accompanied by gift over,]- 

V. Roper, No. 545, post. 

228. .] — Be Mabbett, Pitman 

V. Holborrow, No. 198, ante. 

229. Provision for cessor on assignment — Gift 
over to residuary legatee.] — ^By a will certain pe- 
cuniary legacies were given to relations, So two 
annuities were given to two ex servants of testatrix , 
who directed that her trustees should provide for 
the annuities by setting aside So appropriating a 
portion of her estate sufficient to answer them by 
the income thereof ; tJiat until such appropriation 
the annuities should be paid out, of tlie ri'siduary 
estate ; So that upon cesser of an annuity a pro- 
portion of tlie (ra})ital so set aside So appropriated 
should sink into So form part of her residuary 
estate. 8he also declared that neither annuitant 
should b(' allowed to have the value of the annuity 
in lieu thereof, So that if the annuitant should 
do or suffer any act or thing whereby the 
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Part III. Sect* 1.] 

annuity should be assigned, charged, or incum- 
bered, the annuity should thenceforth cease to be 
{>ayable. She gave her residuary estate in trust 
for other persons. The estate was sufficient to pay 
aJl the pecuniary legacies in full & to provide sums 
enough to purchase annuities of the amounts 
given by the will, but was not sufficient to pay the 
legacies in full & to provide the two funds sufficient 
by their income to pay the annuities in full : — 
Held : the declaration as to cesser of the annuity on 
assignment, charge or incumbrance was not repug- 
nant to the previous gift of the annuities, but 
there was a good gift over, on such an event 
happening, to the residuary legatees . — Re Demp- 
ster, Borthwick V * Lovell, [1915] 1 Ch. 795 ; 
84 L. .T. Ch. 597 ; 112 L. T. 1124. 

Construction of wilJ.J — See Wills. 


SuB-sEci\ 3 . — Creation by or under Statute. 

230. Annuity raised under local Act — In favour 
of clerk to commissioners.] — In case against the 
clerk of certain conns, under a local Act, the 
declaration stated, that pltf. advanced to the 
comrs. a sum of money for the purchase of an 
annuity, & that five of the comrs., by a grant made 
according to tlie form of tlie statute, did by 
virtue of the Act, grant an annuity out of the rates 
granted, & to arise by \dituo of ‘the Act, & that 
fifterwards a (piarterly paynKmt of the annuity 
became due, 6c that the comrs. had in tlieir hands 
out of the rates granted by the A< , more than 
sufficient to pay it, <fc that it became ihoir duty to 
pay it, but that they did not : — llehl : (1 ) a plea, 
traversing tin* eonns.’ duty to i)ay the quarterly 
payment, was bad on special demurrer ; (2) it was 
not cause of general demurrer to the declaration 
that there was no averanent that the money was 
advanced to the comrs. for the purposes of the 


sufficient to pay all demands on the rates. — Cane 
V* Chapman (1836), 6 Ad. & El. 647 ; 2 Har. & W. 
355 ; 1 Nev. & P. K. B. 104 ; 6 L. J. K. B. 49 ; 
lllB. R. 1310. 

Annotations: — Generally, Mentd. Bogg v. Pearse (1851), 
10 C. B. 534 ; Seymour r. Maddox (1851), 16 Q. B. 326 ; 
Addison v, Preston Oorpn. (1852), 16 Jur. 643 ; Edwards 
r. Lowndes (1852). 1 E. & B. 81 ; Moffatt v. Dickson (1853), 
1 C. L. U. 294 ; Dent v. Basham (1854). 2 W. 11. 201 ; 
Brown v. London Corpn. (1861), 7 Jur. N. S. 729 : II. v. 
Southampton Port & Harbour Comrs. (1801), 30 L. J. 
0. B. 241. 

231, Right to reduce annuity.] — 

By a local Act, s. 70, it is enacted that “ it sh^l be 
lawful for the trustees from time to time to pay & 
allow to any officer or servant of the trustees whose 
services may, from any other cause than that of 
misconduct, bo no longer required by the trustees, 
such annuity or other allowance as, having regard 
to lengtli of service & all the other circumstances 
of the case, may, in the judgment of the trustees, 
be reasonable & proper,” &; to pay the same out of 
iiione 3 "s in their hands by virtue of their special 
Acts. Under this sect, the trustees, by resolution 
not under seal, granted to their clerk upon his 
resignation of his office, an annuity of £300 a year : 
— Held : the trustees were entitled afterwards to 
reduce the amount of the annuity. — Marchant v, 
Lee Conservancy Board (1874), L. R. 9 Exch. 
60 ; 43 L. J. Ex. 44 ; 30 L. T. 367, Ex. t7i. 

AnnMation : — Mentd. K. r. St. Gcorgo’e, Soiithwark, Vc?Ht-i y 
(1887), 19 Q. B. D. 533. 

For particular purposes.] — Sec Titles 

]mssim. 

For church rate.] — See Ecclesiastical 

Law, Tol. XIX., p. 519, No. 3821. 

Compensation to retiring Incumbent — On union 
of benefices.] — See Ecclesiastical Law, Vol. 
XIX., p. 410, No. 2443. 

Annuities under Savings Bank Acts — Not charge- 
able under Judgments Act, 1838 (c. 110).]— Ncc 
Execution, Vol. XXI., p. 650, No. 2887. 

Annuities for raising money for public purposes.] 

— See Revenue, pp. 308-312, posl* 


Part III. Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


Sect. 1.— RENTCHARGES AND ANNUITIES. 

232. Right to assign.] —Huntingdon's (Prior) 
Case (1482), Y. B. 21 Edw. IV., fo. 83, pi. 38. 

233. Rentcharge out of copyholds.] — 

A rent out of a copyhold aliened by smTender & 
admittance, for a valuable consideration, good in 
equity.— SpiNDLAii v. Wilkord (KiSO), 2 Vern. 10 ; 
23 E. R. 621, L. C. 

234. Annuity for life or years— Out of 

annuity in fee.]— if a grantee of an annuity in fee 
grants an annuity for lives or years ; it i.s good ; 
for this is an estate settled, ^ of continuance ; but 
a grant of the arrears of this annuity is void {per 
Cur.). — Anon. (1568), as imported in Jenk. 236; 
145 E. R. 165. 

Anmfiatiou: Reid* Mircliuiiso r. Ueuiiell (J832), 8 Bing. 

235. Arrears of annuity.]— Anon. (1568), 

No. 234, ante. 


236. Contingent equitable interest.]— 

Where one person is entitled to land in tlie event 
of his surviving another person, an annuity to be 
raised out of the rents & profits of such land can 
be sold under the provisions of Judgments Act 
1864 (c. 112). — Re Cooper (1889), (50 L. T. 95; 
37 W. R. 330. 


n tunes , 
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465 ; Woodis r. Harrison (1899), 43 Sul. Jo. 24 2. Mentd 
Martin & Varlow (1894), 43 W. ll. 247. 

.] — See Chosks in Action, Vol. VIII., pp. 

433-435, 437-440, Nos. 103-109, 124-126, 147-172. 

237. Right to devise — Rentcharge pur autre vie.] 
— (tAWEn V* liANTKS (1600), Mooro, K. B. 625 ; 
Cro. Eliz, 804 ; 72 K. R. 800. 

A nnoiatiim .'- "RM. Took v. Glascock (1009), 1 Saiiiul. 200. 

238. Who may assign— Devisees of rentcharge!] 

— Testator devised his freehold estates to trustees, 
in trust to permit liis wife to receive the rents for 
her life, after her decease upon trust to permit 


PART III. SECT. 1. 

232 1. liight to assign . — StJMHnooi/>nL 
GiRDumiLOLL V . Surat (Collector 
OF) (1860), 8 W. 11. 605, P. C.— IND* 
m Annuity not raisable ovi 


an annuity is ono 
wnich, at the time of the petition, 
cannot legally bo raised, out of the 
corpus of the estate, the comrs. will 
not sell on the petition of the annuitant. 
—Re Mobnington (Earl) (1850), 15 


L. T. O. 8. 374.— IR. 

. 0 / creditors.]— 

A will provided for the payment of an 
annuity to W . for the maintenance of 
tyrself & such of her unmarried 
daughter's as shall for the time being 
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his nephew, his heirs & assigns, to hold Sd enjoy 
the estates & receive the rents & profits, subject 
to the payment of £20 yearly &; every year for 
ever to his niece, her exors., administrators & 
assigns ; & testator made chargeable liia freehold 
estates with the payment of the said sum. The 
annuitant died, & her devisees contracted to sell 
the rentcharge, which was stated to have been 
given to testator’s niece, her heirs, exors., adminis- 
trators & assigns ; — Held : the rentcharge might 
be legally distrained for, the thing contracted to 
be sold was within the words of the contract, & a 
decree was made for specific performance. — Ham- 
say V, Thokngate (1S49), 16 Sim. 575 ; 18 L. .T. 
Oh. 238 ; 13 L. T. O. S. 63 ; 60 E. K. 997. 

239. Commissioners for Reduction of 

National Debt.] — The ct, has jurisdiction under 
Court of Chancery Act, " 841 (c. 5), s. 4, to restrain 
the Comrs. for the Reduction of the National Debt 
from paying or transferring an annuity payable by 
them. — Watts Watts (1871), 40 E. .1. Ch. 388 ; 
24 L. T. 120 ; sub noyn. Ex p. Watts, 19 W. K. 400. 

240. Grant must not commence in future.] — 
Where a new rent is created, though for life, or in 
fee, it may in its creation be limited to take 
effect at any time in futuro, because it has no 
existence till tliat time comes, so no suspension 
of any freehold. But it is otherwise, where an 
old rent is granted for life, or in fee, to commence 
in futuro, for there the grant is void because there 
is a rent in esse, & so the freehold of that rent will 
be suspended, & therefore such grant is void ; 
quod fuit concessum per curiam . — Osmrhe t\ 
Sheafk (1693), Carth. 307 ; 90 E, Jf. 781. 


Anm)tatior\s } : — Reid. Decliarma r. Horwood (18H4). 4 Moo. 
&: 8. 400. Mentd. Stodman r. Pates (1604), 1 iA. Itayni. 
64; Wilkes v. Proadbont/ (1 744), 1 Wiis. 03; Doc d. 
IVPJbourne v. Simpson (17 ftr)), 2 Wils. 22 ; Poo d. Wilkin- 
son V. Tranman (1757), Willcfl, 6H2 ; Iloo d. Berkeley v. 
York (Arch bp.) (1805), 6 East, 80. 


241. Whether assignor bound to make out title 
of grantor.] — Qu. : whether upon the sale of an 
annuity, charged upon a real estate, the vendor 
must make out the title of the grantor f.o the 
estate charged. — R adpliffe v. Warrington 
(1806), 12 Ves. 326 ; 33 E. R. 124, L. C. 

242. Amendment of assignment — Lands wrongly 
described.] — Fine of a rentcharge amended by sub- 
stituting lands out of which it issued, for the 
premises out of which the fine erroneously de^- 
scribed it to issue. — Carey v. Beding field (1815), 
6 Taunt. 276 ; 128 E. R. 1011. 

243. Sale by auction — Duty of auctioneer — 
Description of annuity.] — (’overley v. Burrell, 
No. 822, post. 

244. Enforcement of contract for sale— Specific 
performance.] — The ct. will decree a specific; jier- 
formance of a contract for sale of a life annuity, 
though the annuitant be dead at the; time of the; 
decree.— Kenney v. Wexham (1822), 6 Madd. 
3.55 ; 56 E. R. 1126. 

Annotatimis : — Distd. Strickland v. Turner (1852), 7 Exch 

208. Rexd. C-ounter r. Maepherwon (1815), 5 Moo. P C C 

83 ; ColcH r. Prlstowi^ (1808), L. R. 6 Eq. 143. ^ 

245. .] — Ramsay v. Thorngate, No. 

238, ante. 

246. Death of purchaser before completion 

— Liability of next of kin for purchase-money.] ^ — 

In Apr. 1898, testator entered into a contract for 
the xjurchasii of a rent-charge issuing out of lease- 
hold property in England. Testator died in Aug. 
1898. At that time the contract had not been 
completed :—IIeld : the rentcharge was a chattel 


real, & testator’s next of kin were liable under 
Real Estate Charges Acts, to discharge the vendor’s 
lien for unpaid purchase-money . — Be Fraser, 
Lowther V. If’RASER, [1904] 1 Ch. 726 ; 73 L. J. Ch. 
481 ; 91 L. T. 48 ; 52 W. R. 516 ; 20 T. L. R. 414 ; 
48 Sol. Jo. 383, C. A. 

Annotations : — Mentd. He Joseph, Pain v. Joseph (1908), 
98 L. T. 392 ; Re Taylor, Dale v. Dale, [1909 j W. N. 59 ; 
Re Whitlnsr, Ormond v. De Launay, L1913J 2 Ch. 1 ; Re 
Aynsley, Kyrlo v. Turner, [1914] 2 Ch. 422 ; Re Wedg- 
wood, Sweet V. Cotton, [1914] 2 .Ch. 245 ; Re Smith, 
Prada v. Vandroy, [1916] 1 Ch. 523 ; Re Florence, Lydall 
V. Haderdaehers’Co. (1917), 87 L. J.Ch.86; ReHardyman, 
Toesdalc e. McCUntock, [1925] Ch. 287. 

246a. From when sale effective — Interest on 
purchase-money.] — Twigg v. Fifield (1807), 13 
Ves. 517; 33 E. R. 388, L. C. 

Annofation : — Reid. Re Clayton, Smith v. Clayton, [1920] 1 
Ch. 257. 

247. Recovery of purchase-money — Paid in 

ignorance of death of annuitant.] — L. who resided 
at Sidney, New South Wales, being entitled to an 
annuity for his life, assigned it, in 1847, to certain 
trustees, to dispose of it for his benefit. Pltf. 
entered into a correspondence by letter with the 
trustees, upon the subject of tlie purchase, & from 
the various betters which passed between the 
parties, it appeared that the terms of the purchast; 
were not finally dettirniincd upon settled until 
Feb. 28, 1849. Upon Feb. 6, the annuitant died. 
The purchase-money was paid by pltf. in ignorance 
of the fact, & was ultimately received by the extrix. 
of deceased ; — Held : as at the time of the pur- 
chase of the annuity it had ceased to exist, pltf. 
was entitled to recover back the whole of the 
pui'chase-money from the extrix., on the ground 
that the money had been paid without considera- 
tion. — S trickland Turner (1852), 7 Exch. 

208 ; 22 L. J. Ex. 115 ; 155 E. R. 919. 

Annotations : — Mentd. Ilastic v. CoiitiiricT (1853), 3 Exch. 

102 : Pt‘rhian Investment Corpn. v. Khan (1833), 37 Sol. 
•To. 340 ; Uudrtersfield Banking Co. r. Lister, [1895J 2 Ch. 
2 73 ; Turner r. CJreen, [1835] 2 Ch. 205. 

248. Effect of assignment — Consideration partly 
paid by surety — Annuity not extinguished.] - 

Browne v. Eke, No. 775, post. 

249. Priority of assignee — As against creditor 
of pantor — Annuities charged on annuity.]— D., 

by indenture, in 1799, demised estates in Ireland, 
of wliich he was seised for life, to trusU^es for 
ninety-nine years, on trust to pay him an annuit y 
of £10,000, to ai)ply the residue of the rents i 
prolits in payment of his debts. He soon after 
received the rents to his o*\ti use, excluding a 
receiver appoint t*d by the Ft. of Fh. in England, 
in a suit instituted apiinst him A the trustees for 
carrying the trusts into execution. In 1819 D. 
joined his eldest son B., the tenant in tail, in 
.suffering recoveries of the estates, which, by a 
deed executed by them in 1822, were limited to 
trustees, among other trusts, to pay B. two 
annuities during D.’s life, with power to D. to 
cJiarge the estates with £217,000, A power to B, 
to charge them with £100,000. In 1832, B. 
assigned his annuities charge to W. to secure the 
repayment of moneys advanced. In 1835, W. 
having filed a bill in Ireland against D. A B., A 
others, for enforcing these securities, some of D.’s 
creditors, under the deed of 1799, wlio, in a suit 
instituted there in 1828, had obtained tlie benetit 
of the suit ponding in England, with tlie aipx)int- 
ment of a receiver over the trust estates claimed 
by their answer to W.’s biU, to be first incum- 
brancers on D.’s annuity, to the amount of the 


bo living with lior ” :— f7cld : an i 
assigninont by W. & lici* dauglitoi*8 
of tho annuity for tho benolit of licr 
creditors was valid. — Re Phara/.yn, 
Izard v. Lloyd (1905), 25 N. Z. L. li. 


531.— N.Z, 

o. Right to avoid sale — Foi in- 
adequacy of ^rwc.} — Mei*© inadequacy 
of price, unless very gross, is not 


Biifflclcnt gitnmd to sot aside tlu' sale 
of an annuity. — V ehnku cS: Poyton r. 
Wtnstanley (1805), 2 Sell. N: Lef. 333. 

~IR. 

p. Notice of title of assignor - Duty 
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SecL 1. — Rerdcharges mid annuities* Sect* 2. Part 
IV* Sect, 1 ; Sub-sect* i/A*, B., C* D*] 

rents received by him in breach of the trusts 
of the deed of 1799 ; & they filed a bill against 
him for an account, in 1836: — Held: as D.*s 
creditors, in their suits, never sought to attach 
his annuity before he granted the annuities out of 
it to B., but confined their proceedings to the 
carrying of the trusts of the deed of 1799 into 
execution, B. being no party to them, was by the 
deed of 1822 a purchaser for valuable consideration, 
without notice ; his two annuities were well 
charged on D.’s annuity of £10,000 ; &; W., as 
B.’s assignee, was a prior incunibraneer on it. — 
Houlditch V, Wallace (1838), 5 Cl. & Fin. 629 ; 
7 E. K. 543, H. L. 

250. Effect of alteration of amount of annuity.] 

— An annuity duly charged on freeholds was by 
deed assigned, by that deed a further security 
was given by the grantors upon copyholds in 
consideration of an additional sum of money paid 
to the grantors & the sum payable for redemption 
was increased in amount. The assignees of the 
annuity appeared in tlie memorial to be trustees 
for other jiersons, but the trust was not disclosed 
on the deed of assignment : — Held : the deed 
of assignment, so far as it affected the copyholds 
so far as it contained any alteration of the term 
on which the original annuity was granted was void, 
but til at it was valid as an assignment of the 
original annuity. — T idd v. Lister (1854), 8 De 
G. M. & G. 874*; 2 Eq. Rep. 876 ; 23 L. T. O. S. 
101 ; 78 Jur. 543 ; 2 W. R. 406; 43 E. R. 342, 
L. C. 

Annofcitimts : — Mentd. Hudson v. Carimchacl (1854), Kay, 
613 ; lie Dutly’s Trust (1860), 28 Beav. 3 6 ; Life Assocji. 
of Scotland r. Siddal (1861), 3 De G. F. A J. 27 : Durham 
r. Crackles (1862), 1 Hop. 165 ; Knox r. Wells (1861), 

2 Honi. & M. 674 ; Re Carr’s Trusts (1878), L. K, 32 JOq. 
601) ; Taunton v. Morris (1879), 11 Ch. J). 779. 

251 . Action by assignee for arrears of annuity — 
Right of grantor to set off — Sums paid prior to 
notice of assignment.] — A person entitled to an 
annuity under a deed assigned the annuity. The 
assignee filed a bill to recover some arrears of the 
annuity, deft., the covenantor, filed an affidavit 
stating that he had claims against the original 
covenantee more than the amount claimed by tlu^ 
bill ; — Held : deft, had, by his affidavit, precluded 
himself from raising the point that jiltf.’s demand 
was merely legal, & the pltf. was entitled to 


proceed in equity, but deft, might set off any sums 
bond fide advanced or paid on account of the 
annuity previous to the notice of assignment. — 
Lawrance V. Bell (1866), 14 W. R. 753. 

Assignment pendente Ute.] — Sec Action, Vol. I., 
p. 77, No. 626. 

Sale by sheriff.] — See Execution, Vol. XXI., p. 
480, No. 605. 

Sequestration of annuity.] — See Execution, Vol. 
XXI., p. 598, Nos. 1833-1836. 

Attachment of annuity.] — See Execution, Vol. 
XXI., p. 635, No. 21.59. 


Sect. 2.—LAND CHARGED. 

See Land Charges Act, 1925 (c. 22), s. 10. 

252. Effect of assignment of estate charged.] — 
Cornwallis (Viscount) v. Savage & Corn- 
wallis (1628), 1 Rep. Ch. 6 ; 21 E. R. 491. 

253. Liability of purchaser — Without 

notice of charge.] — Maynard v. East Greensted 
(1634), Toth. 160 ; 21 E. R. 154 ; suh nom. East- 
Greensted’s Case, Duke, 64. 

254. Land converted into roadway.]— 

Certain rentcharges were admittedly charged by 
the will of W., dated in 1619, upon certain premises, 
which were subsequently acquired by the Corjjn. 
of London subject to these charges, & thrown by 
them into a roadway. The corpn. subsequently 
sold property abutting on the roadway, which now 
formed the premises in question, by auction to T., 
subject to any rentcharges upon the property ; 
& the question arose whether he was liable in 
respect of the rentcharge as owner of the soil of the 
street to the centre, which must be presumed to 
have passed to him on the conveyance of the 
property abutting thereon : — Held : as to the 
presumption of the highway i^assing ad medium 
filum^ T. was liable to pay the rentcharge, the rule 
apxdied to streets in towns as much as to the 
country ; & Um presumption was not rebutted by 
the fact that flie corpn. had ownc^d the soil beyond 
the medium fihnn, — Re White’s Charities, 
Charity Comrs. v. London (V)Rpn., [1898] 1 Ch. 
659 ; 67 L. J. Ch. 430 ; 78 L. T. 550 ; 40 W. R. 
479 ; 42 Sol. Jo. 420. 

A jmotfifions Refd. h, &: N. W. ](y. Westminster Cor])n., 

119921 1 Ch. 269 ; London Land Tax Comrs. v. 0. L. J{y., 

11913J A. C. 361. 


Part IV. — Rights as Affected by Various Forms of 

Limitation. 


Sect. 1 .—COMMENCEMENT AND DURATION OF 
RENTCHARGES AND ANNUITIES. 

Sub-sect. 1. — RENTcnAiiGEs. 

A, Rentcharge witJiout Words of Lirnliaiion. 

255. Grant by owner in fee simple — Life estate.] 
— (1) The law will always have a regard to the 
estate of the grantor, so that such a general grant 
shall not be of longer continuance than the estate 
of the grantor. As if one be seised of land in fee, 


grants a rent to another out of this land, without 
expj-essing any certain estate, the grantee shall 
have this for his life (Doddekidge, J.). 

(2) & so if tenant in tail grant a rentcharge out 
of his land, without exiiressing what estate, the 
^antee. shall have this for his life, but yet with this 
limitation, to be determined by tlie death of tenant 
in tail (Dodderidge, J.). 

(3) If the King by his letters patents grants a 
rent unto another, without limitation of any estate, 


of p'orchaser to iriQuirc.] — Poddy v. 
Williams (1845), 3 Jo. &: Lat. 3.— IR. 

PART III. SECT. 2, 

q. Effect of aafilgmncnt of estate 


charurd — TAahUit]/ of jiurchaser .] — 
WhcHi JandH are devlHod subject to tho 
f»i,yrneiit of aiinultieH, such landH will 
be chargrod in the hands of a purchaRer, 
but not- where there 1 b also a charpre of 
debts.— McMillan V. Mc’Millan (1 874), 


21 Or. 594.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

255 i. (Jrant hy owner in fee simple . — 
Life estate.] — Re Gillman’s Estate 
(1875), 10 I. R. Eq. 02.— IR. 
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this shall be but at will where it is in the King’s 
case, for this shall be taken most beneficial for the 
King (Dodderidge, J.). 

(4) If lessee for years grants such a rent, not 
limiting any estate, th<^ grantee here shall not have 
any freehold, because tliis is derived out of a 
chattel, but he shall have this for so many years as 
tlie other hath in the land, if the grantee so long 
shall live (Dodderidge, J.). — (iOugh v, IIowardk 
( 1015), 3 Bulst. 121 ; 81 R. li. 104. 

AnnMaUon Ucnerally, Refd. Doe d. I^ayiiu v, Plyur (1849), 
14 Q. 13. 512. 

256. Grant by tenant In tail — Life estate.] — 

Gough v, Howardk, No. 255, ante, 

257. Grant by lessee for years — Chattel Interest 
— Until either estate determines.] — G ough v, 
IIOWARDE, No. 255, ante. 

258. Grant by Crown — Estate at will.] — 
Gough v. Howarde, No. 255, ante. 

259. Effect of WUls Act, 1837 (c. 26), s. 28.]— 
Above sect, applies to the devis(i of an existing 
estate or interest, & not to an estate or interest 
which testator, by his will, creates de novo ; & 
therefore a gift by will since the statute, of an 
annuity to A., without words of limitation, but 
whicli was by the will charged upon real estate, is 
not a devise of a peri)etual annuity or rentcharge, 

is a gift of an annuity for life only, as it would 
have been before the statute. — N ichoi.s v. IIawkes 
( 1853), 10 Hare, 312; 22 L. J. Oh. 255; 20 
L. T. O. 8. 257 ; 1 W. K. 124 ; 08 E. R. 058. 
Construction of wills.] —See Wills. 

B. Rentcharr/e (/ranted by Lesi^iee for Years. 

260. Grant for life — Chattel interest — Until 
either estate determined.] — 8 t. Aury’s Case, No. 
480, post. 

261. .] — Butt’s Case, No. 0, 

ante. 

262. .] — Saffery v. Elgood, No. 482, 

post. 

263. Grant to stranger — Effect of surrender of 
term.] — If h^ssee for years gi-ants a rentcharge 
to a stranger, Sc after surrenders his term to the 
lessor, the stranger shall have the rent during the 
term. — D avenfort’s Case (1010), 8 Co. Rep. 
144 b; 77 E. R. 093. 

Annotations : — Refd. Doc d. Beadou V. Pyke (181 (J), 5 M. A' S. 
110; Piggfott V. Stratton (1859), 1 De G. F. A .1. .‘Li; 
Harding v. Preec50 (1882), 9 Q. B. D. 281. Mentd. 
Coinondam’3 Case, Woodley v. Exeter (Bp.) A Mannering 
(1024), Win, 94; Fisher Wigg (1700). i Ld, Uaym, 
022 ; David v. Sabin, [1893J 1 Ch. 523. 

Grant pur autre vie .] — See Nos, 265, 266, post. 
Grant without words of limitation.] — S(^e No. 255, 

Construction of wills .] — Sec Wills. 

C. llentclianjc pur autre vie. 

264. Grantee predeceasing cestui que vie — 
Right of personal representative — Whether ad- 
ministrator entitled.] — If a rent b(* granted to A. 
liis exors., Sc assigns, during the life of B.,hV: A. 
dies intestate before cestui que vie, it must deter- 
mine ; for his administrator cannot claim it, 
either as assignee or as occupant. — S at.tkr v. 
Butler (1602), Cro. Eliz. 901 ; Moore, K. B. 661 ; 
Yelv. 10 ; 78 E. R. 1124. 

Annotaiions : — Consd. Holden t\ Smallbrooko (1008), Vaugh. 
187; Kendal v. Micfeild (1710), llarii. Oh. 40; Hassell 
d. Hodgson v. Gowthwaito (1744), Willes, 500. Refd. 
Savory v. Dyer (1752), A mb. 139 ; Bcarpark r. Hutchinson 
(1830), 7 Bing. 178. Mentd. Scattergood v. Edge (1099), 
12 Mod. Rep. 278. 


265. Executor — Rentcharge payable 

out of leaseholds.] — A. devises to B. rent out of a 
lease for years determinable on lives, to be paid 
half-yearly, if the cestui que vies lived so long. B. 
dies during their lifetime. Decreed the rent was 
not determined, but should be paid to the exors. 
of B. during the term. — Gifford v. Goldsey 
( 1087), 2 Vern. 35 ; 23 E. R. 632, L. C. 

Annotation : — Consd. Savory v. Dy(;p (1752), Ainb. 139. 

266. .] — A. devises a 

college lease for twenty-one years to wife for life, 
remainder to his son, she paying £10 per annum 
to his son during her life ; the son dies in the life 
of his mother ; the rent continues during the life 
of the wife. Sc shall go to the exor. of the son, Sc 
the wife is compellable to pay her proportion for 
a renewal of the lease. — L ock v. Lock (1710), 2 
Vern. 666 ; 23 E. R. 1035. 

267. .] — Saveuy V. Dyer, No. 

41, ante. 

268. .] — A rentcharge pur autre 

vie, if grantee dies living cestui que vie, goes to 
grantee’s exor., tliough not named in the grant. — 
Bearpark V. Hutchinson (1830), 7 Bing. 178 ; 4 
Moo. & P. 848 ; 9 L. J. O. S. C. P. 1 ; 131 E. R. 69. 

269. Descent to heir — Limitation to 

grantee & his heirs,] — W ilkins v. Perrat (1609), 
Moore, K. B. 876 ; 72 E. R. 967. 

270. .] — A rentcharge granted 

to a man Sc his heirs dining his life Sc the lives of 
three others, is good. Sc it shall d(‘scend to the heir 
as occupant. — B owles v. Poore (Rill), Cro. Jac. 
282 ; 1 Bulst. 135 ; 79 E. R. 212. 

Annotation : — Mentd. Gravenor r. Woodhousc (1821), 2 

Bing. 71. 

Construction of wills.] — See 4Vills. 

D. Other (ktses. 

271. Grant by one coparcener in tail to other — 
Rentcharge in tall.] — If a rent is granted to one 
until he has received £20 of it, A the rent is 20s. 
p>er annum the grantee has not an estate for life, 
but only for twenty years, because it is certain that 
ho will receive the money in that time. So if a 
rent is granted to one until S. is of full age, he has 
but an estate for years. But if land of the value 
of 20s. per annum is given to one until he has 
received £20 of the issues of it, A livery is made, 
there lie has an estate for lif(‘.— Anon, (undated), 
Plowd. Queries, 43, pi. 233 ; 75 E. R. 919. 

272. Rent until third party of age — Estate for 
years.] — A non, (undated). No. 271, ante. 

273. Rent until specified sum reached — No life 
estate — Duration until sum reached.] — If there are 
two coparceners of land in tail, Sc one of them 
grants a rent to the other for equality of partition, 
this rent is in tail, Sc of the same condition as the 
Jlrst is. — A non, (undated), Plowd. Queries, 50, 
pi. 273 ; 75 E. R. 928. 

.—Mentd. Dillaia r. Frain (1594), 1 And. 309 ; 

Corbet’s Caso (1599), 2 And. 131. 

274. Renewal after cesser — Rent de novo — Dis- 
tinguished from rent in esse.] — A rentcharge 
created dc novo may cease Sc revive, but not a rent 
in esse. — Anon. (1527), Jenk. 199 ; 145 E. R. 133. 

275. Rent on death of grantor without issue — 
Effect of death with issue — When issue die without 
issue.] — A. granted to B. a rentcharge out of his 
lands to begin when S. died without issue of his 
body. S. dies having issue, which issue dies with- 
out issue : — Held : the grant shall not take etfect, 
for S. at the time of his death liad issue, Sc tlnu'c- 
fore from thence the grant si i all not begin, A if 


PART IV. SECT. 1. SUB-SECT. 1.— B. 

r. C^tinuation until expiration of term — Notwithstanding death of annuitant.] — He Finl.w’s Estate, [1907] I I. R. 

-4. — “IR. 
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Sect, ]. — Commencement and duration of rentcharges 
and annuities: Sub-sect, 1, D,; sub-sect, 2, 
A. ja) cL- (6), dt B, (a),] 

not then, then not at all.-— A non. (1577), 1 Jjt'on. 
33 ; 74 E. R. 710. 

276. .] — A. granted to B. a 

rentcharge out of liis lands to begin when J . died 
without issue of his body. .1. died having issue, 
which issue died witliout issue. 

The grant shall not take effect, for J . at the time 
of his death had issue (I)yeh, J.). — Anon. (1581), 
3 I^on. 103 ; 4 Leon. 232 ; 74 E. R. 508. 

277. Grant by tenant in tail — Rent in esse — In 
fee — Distinguished from rent de novo.] —Dis- 
tinction between a grant in fee by tenant in tail 
of a rent i/i esse, A such a grunt of a rent de novo, 
which is absolutely determined by his death. — 
(Ase of Fines (1002), 3 Co. Rej). 84 a ; 76 E. R. 
821. 

J )i notations : — Refd. Hankoy r. Martin (1883), 41) L. T. 560. 

Mentd. stone v. Newman (1635), Cro. Oar. 427 ; Anon. 

U641), Maivli, 105; Took v. Glascock (1660), 1 Samid. 

260 ; Himt v. lliirnc (1 702), 1 C<om. 124 ; Machcll v. Clerk 

(1 702), 1 Com. Ill); Doe d. ffriine r. Martyn (1828), 2 

Man. N Ry. K. B. 48.5 ; Doe d. Thomas r. Jones (1831), 

1 Tyr. ,506 ; Cranpe r. Tiring (1883), O’Bridg. 107. 

278. Grant to husband & wife as joint tenants — 
Death of husband — Right of wife to arrears.] — 

Cauew r. Bingen (1024), Beni. 140 ; 73 E. R. 
lOU). 

279. Rentcharge limited after estate tail — 
Barred by disentail — Not preserved by term created 
by tenant in tail.] — Feoffment to the use of B. in 
tail, remainder to C. in tail, etc., provided that on 
failure of B.’s estate tail, D. shall have a rent out 
of the land ; B. creates a term o^ one thousand 
>(‘ars, after levying a line suffei iig a recovery, 
dies without issue : — Held : the rent was barred 
by the recovery A was not preserved during tlie 
term. — B enson v, Hudson (1074), Freem. K. B. 
302 ; 1 Mod. Rep. 108 ; T. Raym. 230 ; 3 Kob. 
274, 287, 292 ; 2 Lev. 28 ; 89 E. R. 209. 

Annotations : — Refd. Pago v. Hayward (1704), 2 Salk. 570 ; 

Martin <1. Trt'gonwcll r. Strachau (1 744), Willcs, 414. 

Mentd. RatclitlV's Case (17J0), 1 Sira. 267. 

280. Rentcharge subject to determination on 
insolvency.] — An annuity charged on land was 
made payable to a tru.stee upon trust to pay the 
same to H. during his life, “ unless or until Ije 
became an insolv(*rit debtor within some Act ot 
Parliament then in force, or thereafter to be in 
force, for the relief of insolvent debtors in England 
or Ireland.” In Mar. 1857, H. was imprison(‘d 
for debt, A on Mar. 13 the usual vesting order in 
insolvency was obtained Held : the right of 
II. to rec(dve the annuity ceased from the date of 
the vesting order. — H oward v, Howard (1858), 
32 L. T. O. S. 120 ; 4 Jur. N. S. 1270 ; 7 W. R. 41. 

281. Rentcharge on reversion— Charged under 
power— Payment not postponed during life tenancy.] 
— Settlor conveyed freehold property to trustees, 
upon trust for himself for life ; then upon trust for 
his wid(jw for life ; A after the death of the sur- 
vivor of himself & his vdfe, as he should by will 
appoint ; A subject thereto upon tiaist for his 
widow absolutely. The deed contained powers 
for the trustees during the lives of the tenants for 
life of the freeholds to lease exchange them. 
Settlor, by his will, exercised the power of appoint- 
ment, & bequeathed an annuity of £100 per annmn 
to pltf. to be raised out of his freehold property. 
Testator died, leaving his widow surviving : — 
Held : the payment of the annuity was not to be 
postponed till the death of the tenant for life of 


the property, upon the reversionary interest in 
which it was charged ; hut was immediately 
raisablc out of such interest. — Pettinger v. 
Ambler (1865), 34 Beav. 542 ; 55 E. R. 744 ; 
sub nom, PE'rriNGER v. Bunn, 12 L. T. 133. 
Annotation : — Consd. lie Tnokor, Tuckt'i* n, Tucki^r, [1893] 
2 Ch. 323. 

Rentcharge by way of jointure.] — See Settt.e- 

MENTS. 

Rentcharge by way of mortgage.] — See Mom - 

(JAC'.E, Vol. XXXV., pp. 271, 272, Nos. 285-291. 


Sub-sect. 2. — Annuities. 

A, Commenceyrieni. 

(a) Creation by Will. 

282. From testator’s death.] — The distinction 
between an annuity a legacy is that the former 
commences from the death the first jiayment is 
due at the end of the year. A legacy generally does 
not begin to carry interest till the end of the year. 

If an annuity is given, the first payment is paid 
at the end of the year from the death : but if a 
legacy is given for life, with remainder over, no 
interest is due till the end of two years. It is 
only interest of tlie legacy ; & till the legacy is 
payable, there is no fund to produce interest. 1 
remember, when it was not clear in the case of the 
annuity ; though it is so now certainly (Lord 
Eldon, C.). — Gibson v. Bott (1802), 7 Ves. 89 ; 
32 E. R. 37, L. 0. 

Amwtations Consd. lie Kobbiiis, llobbins v. [1906] 

2 Ch. 648. Refd. Dou^jlaH r. Confem^vc (1836), 1 Keen, 41 0 ; 
Taylor f. (^lark (1841 ), 1 Hare, 161 ; ( -aldecott r. Caldecott 
(1842), 1 Y. C. (ni. Cas. 312 ; M<)i*i?an v. Morgan (1851), 
14 Beav. 72. Mentd. Angei'stoiii v. Martin (1823), Tiuu. 
& R. 232 ; MilL r. MilL (1835), 7 Sim. 501 ; Meyer v. 
Simonyen (1852), 5 De G. &. Sm. 723 ; Tbursby r. Thursby 
(1875), L. R. 19 Eq. 395 ; lie Woods, Gabellini r. Woods, 
[1904] 2 Oh. 4. 

283. .] — Wliere an annuity is given by 

will with a direction that it shall be paid monthly, 
ihe first payment is to be niadc^ at the end of a 
month after testator’s death. — lloiTarroN v. 
Franklin (1823), 1 Sim. A: St. 390; 1 L. J, 

O. S. Vh. 231 ; 57 E. R. 156. 

Annotati<m : — Consd. H( Robbias, R()b])ias ik Lc'ggc, [1906] 
2 Ch. 618. 

284. .] — 3’estator cliarged Ids estate with 

payment of iiis debts A of an annuity to his wife 
in lieu of dower. The real estates having been 
sold to pay the debts, A the income of the remain- 
ing proceeds being insufficient to j)ay the annuity : 
— Held : the annuity being wholly in arrear the 
arrears were to be compute(i from testator’s death. 
— Stamper v. Pickering (1838), 9 Sim. 176 ; 59 
E. R. 325. 

A n notation : — Refd. Forbes l\ Riehardson (1853), 11 Hare, 
354. 

285. .] — Testator gave an annuity for life, 

A an annuity for twenty-one years from his death, 
both payable by four equal quarterly payments 
on the usual quarter days : — Held : a proportional 
part only of each anmuty was payable on the first 
quarter day after his decease. 

The true construction is that they all com- 
menced from testator’s death (Stuart, V.-C.). — 
Williams v, Wilson (1865), 5 New Rep. 267. 

286. .] — Pettingep, v. Ambler, No. 281, 

ante. 

287. .] — Re Robbins, Robbins v. Legge, 

No. 211, ante. 

288. Unless contrary direction In will,] — 

A. devised to trustees to pay debts A then to hold 

2881. Vnleas contrary direction 

in ti;^tW.]— I ngham v, Daly (1882), 9 
L. R. Ir. 484.— IR. 


PART IV. SECT. 1, SUB-SECT. 2.— 
A. (a). 

2821. From testator* a deaih .] — Bequest 


of a weekly huiu, the first payraent 1 h 
payable to the legatee at the end of a 
week from toetator'd death. — B yrnk 
V. Healy (1828), 2 Mol. 94.— IR. 
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till his son should attain twenty-one, then to the 
son, he paying the father of testator £10 per 
quarter. The annuity does not commence till the 
estate of the son comes in erne* — Turner v. 
Probyn (1792), 1 Anst. 6(5 ; 145 E. R. 802. 

289. ,] — : where annuities are 

given out of a residue, & no time of payment is 
directed by the will, do the annuities commence 
before the end of one year from testator’s death ? 
Where the time of payment is fixed by the will, as 
in this case, the fii*st quarter day after testator’s 
death the payment must be as directed. — Htorer 
V. Prestage (1818), 3 Madd. 167 ; 56 E. R. 472. 

290. .] — Where testator gives an 

annuity to A. for life, & directs the first payment 
to be made within one month from his, testator’s 
death, the annuity commences from the death of 
testator ; & though the first year’s payment is to 
be made at the appointed time, the payment for 
the second year does not become due till the end 
of the year. — Irvin v. Ironmonger (1831), 2 Russ. 
& M. 531 ; 39 E. R. 496. 

Annotation: — Mentd. Middleton v. Middleton (1852), 15 

Beav. 450. 

(b) Creation hy Deed. 

Time from which deed operates.] — See Deeds, 
Vol. XVII., pp. 228-229, Nos. 426-436. 

291. From execution of deed.] — The deed which 
created this annuity was executed in 1713, by 
which an appointment was made of an estate under 
a power by a wife in favour of her husband ; it 
is an ai^pointment of a legal estate, & not of a 
trust, as has been argued ; for she appoints the 
trustees who stood seised to her use to stand seised 
to the use of her husband in fee, which is a con- 
veyance of the legal estate ; <fe she by the same 
deed has made this estate liable to these annuities ; 
as to the commencement of which it seems to be 
her intent that they should not commence till after 
her death ; for it seems an extraordinary thing, 
that she who has land at present in her hands, 
without any charge upon it, should make it liable 
to annuities to her relations immediately, when her 
husband & she might have children ; but whatever 
her intent was, as she has not expressed when they 
shall begin, the law will raise a commencement for 
her, viz. from the execution of the deed. As to its 
being argued, that these annuities are to be paid 
tliree years after her death, those words in the 
appointment are so relative as to be applicable 
only to the gross sums in charity. . . . The present 
demand is either a rentcharge or a rent seek, <fe 
more naturally a rent seek, as there is no power 
of distress annexed to it, & it is not an annuity, for 
it is issuing out of land, & nobody’s person charged 
(Lord Hardwicke, 0.). — Weston v. Bowes 
(1742), 9 Mod. Rep. 309 ; 88 E. R. 472, L. C. 

B. Duration. 

(a) Whether for Life or Perpetual. 

292. General rule — Life annuity.]— Savery v. 
Dyer, No. 41, ante. 

293. 1 .] — Testator directed the invest- 

ment of his property in the funds, & bequeathed 
to A. £50 per year for her & her three children ; 
&, after her decease, the money to be paid to 
each of them, as they attain the age of twenty- 
one ; but, if either of them died, to be paid 


to the survivors : — Held : this gave not a life 
annuity, but such a sum in the funds as would 
produce £50 a year. 

Where there is a simple bequest of an annuity, 
it implies no more than a pft for life, unless there 
is something else in the will to enlarge the gift. — 
Potter v. Baker (1851), 13 Beav. 273 ; 21 L. J. 
Oh. 11 ; 15 Jur. 1068 ; 51 E. R. 105 ; sub nom. 
Potter v. Baker, Ballard v. Wallis, 18 L. T. 
O. S. 115, L. .L7. 

Annotations : — Reid. Nicholls v. Hawkes (1853), 22 L. J. CU. 

255 ; Mansergh v. Campbell (1858), 3 De G. & J. 232. 

294. .] — Testator, by his will, 

gave an annuity in the following terms : I give 
devise & bequeath unto my son E. one clear 
annuity of £100 per an7ium, for & during his natural 
life, & should he die, a child him surviving, I 
continue the same annuity for such child’s use & 
benefit, to be paid to his or her mother ; & after 
making other bequests of legacies annuities, he 
devised & bequeathed the residue of his estate real 
<fe personal or mixed on trust to keep up his planta- 
tions in the West Indies, in the next place to pay 
satisfy & discharge the several legacies & annuities 
before given & to apply the residue for the benefit 
of his wife & his other children : — Held: (1) the 
daughter of E. was, on the death of her father, 
entitled not to a perpetual annuity but to an 
annuity during her life only ; (2) the direction to 
pay the annuity to the mother did not show that 
the annuity was to be confined to the minority of 
the child of E. 

The general rule is, that where an annuity is 
given to a person by will, the will also creating the 
annuity, the annuitant takes it for life only. 

On the principle of antecedent improbability 
adverted to by Lord Cottenham in Blewitt v. 
Boberts, No. 305, post^ the rule is that an annuity 
given indefinitely is an annuity for life only, & an 
annuitant claiming a perpetual annuity must 
establish an exception in his favour (Lord Truro, 
C.). — Yates v. Maddan (1851). 3 Mac. & G. 532 ; 
21 L. .1. Ch, 24 ; 16 Jur. 45 ; 42 E. R. 365, L. C. 

A nnotat iovji : — A s to ( 1 ) Apia. Pottor r. Baker (1852), 15 

Hcav. 481). FoUd. He Grove’s Triisth (1859), 1 Gifl. 74. 

Refd. Hedges V. Harpur, Hedges v. Bliek (1858), 3 De G. 

& J. 129. 

295. .] — 0., by his will, directed his 

trustees, out of the produce of his estate, to pay 
the clear yearly sum of £180 to A., & the clear 
yearly sum of £180 to D., daughter of A., during 
the life of A. ; after her death, to pay £20 in 
addition to the £180 to D. : — Held : the gift to A. 
was a life annuity onlv. — Baynes v. Ridge (1853), 
1 Eq. Rep. 157 ; 22 L. T. O. S. 76. 

296. .] — (1) An annuity to A. & the 

heirs of his body since Statute De Donis, 1285 
(c. 1), does not create an estate tail, an annuity 
not being expressed by the word tenement. 

(2 ) A gift of an annuity out of personalty without 
words indicating its nature, may give an absolute 
interest, unless there is an intention to the contrary. 

(3) An annuity without words of direction or 
termination is a life annuity, & a direction to invest 
does not alter it. 

(4) A gift of a portion of dividends stands on a 
different footing from a money gift of an annuity 
simpliciter, being a gift of an aliquot part of a 
capital fund. 

Testator gives a particular sum of annual 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 

2921. General rule — Life annuity .} — 
Benwell V. Clancy (1837), 2 Jo. Ex. 


woa .J xtc rUKHTlCKW 

Estate (1889), 23 L. 11. Ir. 209.— IR. 


t. Limitation to children.] — Stevelly 
V. Stevelly (1854), 7 Ir. Jar. 145. — 

IR. 

a. EffeH of codicil.] — Warren 

V. WmmrT (1861), 12 I. Ch. B. 401.— 

IR. 

b. .] — Courtenay v. Galr^oheb 


(185G), 5 I. Ch. U. 154, 356.— IR. 

c. .] — Barden r. Meagher 

(1867). 1 I. It. Eq. 246.— IR. 

d. .]— Ward v. Ward, [1903] 

211.— IR. 

.] — . Walsh, Kent v. 
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Eentcharges and Annuities. 


Sect, 1. — Commencement and duration of rentcharges 
gyid annuities: Sub-sect. 2, B. (a).] 

dividends in trust to pay to three persons an 
annuity of £20 each during their lives, & he directs 
that the remainder of dividends should bo paid to 
A. dui'ing his life, & as & when the three persons 
first named should depart this life, the tliree 
several annuities of £20 each should devolve be 
paid to A. & two other persons ; the eldest taking 
the first of annuities that should fall, & the other 
in like manner by seniority, & after the death of 
the survivor of them, A. & the two persons last 
named, then over : — Held : each annuity con- 
tinued until the death of the survivor of the three 
last named persons. — B ignold v , Giles (1859), 4 
Drew. 343 ; 28 L. J. Ch. 358 ; 32 L. T. O. S. 308 ; 
5 Jur. N. S. 84 ; 7 W. B. 195 ; 62 E. K. 133. 

297 . .] — Be Grove’s Trusts, No. 

441, post, 

298 . .] — Testator devised & be- 

queathed all his property of every description to 
trustees for the following uses, intents, & purposes, 
viz., he left the sum of £56 per annum to be paid 
quarterly to his wife, H. He gave to A. the sum 
of £50 during her life. He left £800 per annum out 
of the proceeds of an East Indian estate, to be 
appropriated by his trustees to the maintenance 
&; education of the eight cliildren of his daughter, 
I., wife of C., provided the cliildren should take 
his name, under forfeiture of the £800 per aymuyn, 
should they decline to do so. If there should be 
an increased profit to £800 per annum^ testator 
bequeathed the same as therein mentioned. If 
any of the children should die, their mother shoiild 
have th6 benefit of deceased child or cliildren’s 
share or shares. The trustees sho«dd have the 
power, should any one of the children get into 
debt, to forfeit his share, & divide it with the other 
children. The trustees should have power to sell 
the East Indian estate, should the profits of the 
working not be sufficient to iKiy the annuities to 
the children ; the proceeds of the sale to be 
invested in certain bonds, in the names of the said 
trustees for the benefit of the children. Should 
the profits not reach £800 annually from the work- 
ing or sale of the estate, then the trustees should 
charge the residue of testator’s i^roperty to make 
up the said tannual sum of £800. Should the sale 
j'ealise more than enough, w’hen invested, to })ay 
the sums, the extra proceeds should be invested 
in the aforesaid bonds for the benefit of I., but the 
sum to be paid to her from the said investment 
should not exceed £500 annually : — Held : the 
annuity to testator’s widow was for life only ; but 
the annuities to the children of I. were perpetual. — 
Hicks v. Boss (1872), L. B. 14 Eq. 141 ; 41 
L. J. Ch. 677 ; 26 L. T. 470. 

299. .] — Testatrix bequeathed an 

annuity payable out of the rental of certain 
hereditaments to her sister C. for life, with re- 
mainder for life to certain persons, &; on their 
deaths testatrix directed her exors. to pay the 
annuity out of the said rental to the surviving 
children of B. : — Held : the cliildren of B. took the 
annuity for their lives only. 

As a general rule there can be no doubt that the 
gift of an annuity to A. is a gift of the annuity 
during the life of A. & nothing more. . . . There are 
cases in which the ct. has come to the conclusion 


that the gift is not really that of an annuity, but 
the gift to a person of the income arising from a 
particular fund without limit, & there the ct. holds 
that the unlimited gift of the income is a gift of 
the corpus from which the income arises. ... It 
seems to me impossible to say that this is an 
appropriation of the fund unless I am prepared to 
hold that every charge of an annuity on any 
property & every gift of an annuity &; of any 
property is an appropriation of the fund to meet 
the annuity so as to be a gift of the fund (Fry, J.). 
— ^Blight v. Hartnoll (1881), 19 Ch. D. 294 ; 
51 L. J. Ch. 162 ; sub nom. Be Blight, Blight v. 
Hartnoll, 45 L. T. 524 ; 30 W. B. 513. 

Annoiations : — Consd. lie Morgan, Morgan v. Morgan, [1893] 

3 Ch. 222. Reid, lie Evans, TbomoH v. Thoinafl (1908), 77 

L. J. Ch. 583 ; Townsend v, Ascroft, [1917] 2 Ch. 14. 

300. — Testator directed his trustees 
to appropriate & invest, in their own names, 
a sufficient portion of his estate to pay certain 
annuities, one of which was of £500 a year. Upon 
the question whether such annuity was per- 
petual or for life : — Held : as testator had not 
specified any particular portion of his property 
to be taken for the purpose of answering annuities, 
the annuity in question was for the life of the 
party only. 

A gift of an annuity to A. B. is a gift during the 
life of the party & nothing more. If in the ^t a 
ceitain property is pointed out to ensure the 
annuity, that is a gift of the thing indicated 
(Bacon, V.-C.). — Be Taber, Arnold v. Kayess 
(1882), 51 L. J. Ch. 721 ; 46 L. T. 805 ; 30 W. B. 
883. 

301. .]^Be Doane (1893), 10 T. L. B-. 

100. 

302. .] — ^Bequest of an annuity of 

£150 a year to be secured to C. held to bo an 
annuity for life only . — Be Stratheden & Camp- 
bell (Lord), Cooper v. Stratheden & Campbell 
(Lord) (1893), 9 T. L. B. 455 ; 37 Sol. Jo. 495. 

303. — ^ .] — Although an annuity prhnd 

fame is given for th(^ life of ih(i annuitant, if 
another term for payment is pointed out that 
term is not inserted by way of restriction to the 
period of (he annuitant’s life, but is in substitution 
for that period. 

Wliere the only interest that testator gave to 
his wife was restricted to her widowhood & the 
benefits other than those in respect of income 
given to the children did not cease until (he wife 
died or remarried : — Held : tcistator had suffi- 
ciently indicated an intention that the annuities 
given by the will to his children should continue 
during the widowhood of testator’s wife, & should 
not cease on the death of the annuitant . — Be 
Cannon, Cannon v. Cannon (1915), 114 L. T. 
231 ; 32 T. L. B. 51 ; 60 Sol. Jo. 43. 

304. Gift of Interest of fund — Without limi- 
tation.] — ^An unlimited bequest of the interest 
of stock, passes the principal also. — Stretch v, 
Watkins (1816), 1 Madd. 252 ; 56 E. B. 94. 

A yinotation : — Distd. Blewitt v, Koberts (1841), Cr. & Ph. 

274. 

305. .] — Testator bequeathed to his 

wife £600 per annum for her life, to be paid 
quarterly, & after her death the annuity to be 
equally divided between six persons, whom he 
named, or the survivors or survivor of them. He 
also gave to each of these six persons £100 per 


Power (1906), 9 Nfld. L. li. 205.— 

NFLD. 

f. TAving at death of annuitant.] 

— Sullivan v, Galbraith (1870), 4 
I. R. Eq. 582.— IR. 

g. With power of disposition.]— B uhkk 


V. Lambert (1840), 2 Dr. & Wal. 608. 

— IR. 

h. “ For ever.*'] — ^Ashton v. Adamson 
( 1841), 1 Dr. & War. 198.— IR. 

k . Limitation of residue to annuitants. ] 
— Gosh v. Suckling (1910), 30 N. Z. 
L U. 543.— N.Z. 


l. Gift by deed — With rcynamder to 
children.] — M'Kinnon v. M'Innes 
(1877), 3 V. L. R. (Eq.) 253.— AUS. 

m. Joint annuity — Limitation 

to survivor.] — Coleman v. Hill (1885), 
10 O. R. 172.— CAN. 
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annum during their lives, to be paid quarterly, 
with power to leave their respective annuities at 
their deaths to any persons they might marry, or 
any children they might leave, but in case of any 
of tliem dying without exercising such x)OW(‘r, then 
to the survivors or survivor : — Held : the gifts 
over of the annuities of £600 & £100 respectively 
were not gifts of so much stock in the 3 per cent, 
as would produce those armuities, but gifts of 
annuities for the respective lives only of the 
persons, to whom they were limited, as tenants 
in common. 

^ Giving the interest of personalty without limita- 
tion passes the whole interest, unless there are 
words to confine it to a life interest. . . . An 
annuity may be loerpetual, or for life, or 
period of years (Lord CVittenhaivt, C.). — Blewitt 
i;. Roberts (1841), Cr. & Ph. 274 ; 41 E. K. 495 ; 
mb noni, Bi.ewitt r. Roberts, Blewitt v, 
Stauffers, 10 L. J. Ch. 342 ; 5 Jur. 979, L. C. 
Aimolatinns : — Expld. Stokes r. Heron (1845), 12 Cl. & Fin. 

1(51. Dbtd. ValCK V. Madclaii (1851), 3 Mao. & (4. 5.32. 

Apld. Baynes v. Hidgii (1853), 1 Kij. Rep. 157. Distd. 

Ford V, Batley (1853), 23 L. J. Cli. 225 ; Hedges y. Harpur, 

Hedges v. TUiek (1858), 3 I)(; G. J. 129 ; jMansergh r. 

(Campbell (1858), 3 Do G. J. 232 ; Beni r. Cnlleii (1871). 

(5 Ch. App. 235. Apld. Blight v. Hartnoll (1881 ), H) Ch. D. 

294. Consd. A’c Morgan, Morgan v. IMorgan (1893), (>9 

L. T. 407 ; Townsend v, Aseroft, [1917] 2 Ch. 14. Refd. 

Kerr v. Middlesex Hospital (1852), 2 l)e G. M. G. 57(5 ; 

Nicholls V. Hawki's (1853), 22 L. .T. Ch. 255 ; Hill r. 

Hattey (18G2), 2 John. & 11. (534 ; Rc Evans, Thomas r. 

Thomas (1908), 77 L. .7. Ch. 583. Mentd. Rogers r. 

Towsey (1845), 2 Holt, F(i. 270. 

306. ,] — Bignold V, Gile.s, No. 296, 

ante. 

307, ,] — Wh(‘j*e a .sum of money 

is so bequeathed for payment of an annuity, as 
that the whole of tlie i)rinci])al is dedicated to tlie 
annuity, ^ the inttT(\st of the annuitant in the 
bequest is an absolute ‘ one ; h(^ or his rcy)re- 

sentatives will be entitled to be paid tlie. whole of 
the sum. — Wakeiiam v. Merrhic (1<S67), 37 
L. J. Ch. 45 ; 17 T. 134 ; 16 W. R. 73. 

^ 308, ■ — — .J — Testator beiiueatiied to 

ills wife £50 a yeai*, whicli he directed his exoi*s. 
to pay to her out of the interest-, dividends, 
produce arising from all }jis personal proj^erty 
during lier life or widowhood, Sc after her decease 
or next maiTiage he beeiueathtMl the said £50 unto 
A amongst his two daughter's, S. Sc A., Sc liis grand- 
daughter M., equally between them or the sur- 
vivors of them : — Held : the gift was of a perpetual 
annuity, A S. having died in the* lifetime of 
t-(‘siator, that A. A M., wiio survived the widow, 
were each (mtiiled to a moiedy of suedi a sum of 
money as at her death would be sudicient to pur- 
chase so much 3 per cent. Bank Annul ti(‘s as would 
j)roduce the yearly sum of £50. 

[The] gift of the income of a fund to a. particular' 
person or persons is a gift of the whole fund (Lord 
Hatherley, C.). — Bent v. Cullen (1871), 6 Ch. 
App. 2.33 ; 40 L. J. Ch. 250 ; 19 W. R. 868, L. V. 
Annofatiovs : — Apld. Evans v. Walkm (1870), 3 Cb. D. 211. 

Diiitd. Re Blight, Blight v. Hartnoll (1881), 45 L. T. 521. 

Dbtd. Re Morgan, Morgan v. Morgan, 11893] 3 Ch. 222. 

309. ,] — Blight v. Hartnoll, Ko. 

299, ante. 

310. .] — Testator gave all his real 

A personal property upon trust to pay out of 
the interest A rents arising from the same the 
following sums of money ; I give to my wifi' 
£250 per annum ... to H. or to his descendants, 
£250 per year ; also to P. or his descendants, 
£250 per year ; to Mrs. A. or her descendants, 
£250 per year ; to Mrs. S. £50 per year ; to Mrs. 
iX, IO 5 . per week. . . . With regard to the residue 
of the interest A rents after the above payments 
iiave been made, testator gave it in tenths A 


twentieths for certain charitable purposes in 
England A tlie United States Held : the 
annuitants took their annuities for life only ; A 
as to II., I*., A A., with substitutionary gifts to the 
I'ospi'ctive descendants, if any, Jiving at testator’s 
death, of auch of th(*m as should not survive 
testator. — Be Morgan, Morgan v. Morgan, [1893] 
3 Ch. 222 ; 62 L. .T. Ch. 789 ; 69 L. T. 407 ; 37 
Sol. Jo. 581, C. A. 

Annotation : — Mentd. Re Bawtlen, Bawilon v. Cri'sfiwcll, 

National Provincial Bank r. Crcisswi*!! (1 893), (53 L. J. ('h. 

412. 

311. Conditional on bankruptcy or aliena- 

tion.] — Testator gave his residuary personal estate 
to trustees upon trust to invest £10,000 in Con- 
sols, A to retain so much thereof as would 
realise the clear yearly income of £150, A to pay 
the dividends to 11. , until lie should become 
bkpt., or his interest should by assignment, charge, 
or any other means wliatsoever become vested in 
any other peusori, in whicli casi^ the trust for his 
bi'iielit was to cease i ; A subject to tlie aforesaid 
trust the sum of £10,000 was to become jiart of 
th(* I'osidue. 11. died without becoming bkpt. or 
assigning his interest Held : the gift of income 
to II. was not perpetual, but ('eased with liis life. — 
Banks v. Braitiiwaite (1863), 1 New Rep. 306 ; 
32 L. J. Ch. 198 ; 8 L. T. SO ; 9 Jur. N. S. 294 ; 
11 W. R. 298. 

312. Conditional gift in fee simple.] — Be- 
quest of an anmiity to A. A B., A to the sur- 
vivor for life ; A if A. should have any children 
tb(‘n to be ecpially dividc'd betweem th(*m ; but if 
A. should die without lawful issue, ilien to A. A 
Jjis lieii's for evi'i* : — Held : th(' children of A. took 
absolute interests in a jieriietual annuity. — 
Robinson r. Hunt (1811), 4 Ih'av. 450 ; 49 E. R. 
413. 

Annotation : ConSd. Yates r. iMaddaii (1851), 3 !Mac, & G. 

532. 

313. Bequest subject to life Interest — Limitation 
to children — Effect of codicil.] — Tweedale v . 
Twkedale, No. 469, 2 > ost , 

314. .] — (1) A will disposing 

only of personalty contained these words : My 
will is, that whatever I die possessed of, or in any 
way entitled to, together with whatever pro})erty 
my wife may be any way entitled to, shall prodiR'Ai 
to my wife an annuity of £100 per annum, to (‘ach 
of my daugliters £100 per annum for tlKunselves A 
tludr children, A to my wife’s mother an addition 
to any ijropijrly she may possc'ss so .n-s to make uj) 
to her during h(‘r lih; an annuity of £100 per annum, 
said annuitic'S, after the dec(‘ase of my wife A her 
mother, to be equally divided among my three 
ehildr(‘n, ^Villiam, Mary, A Julia Louisa ; all the 
re.st- A residue of my proi^erty A xiossessions I give 
A h(‘(iu(‘ath to my son William. At the date of 
the will A of testator’s d(uith, his daughters had 
no children : — Held, : all the annuities thus 
ciM'ated were xierpeiual annuities. 

(2) Wliere a will clearly establishes a x^dq^etual 
annuity, the estate in tlie annuity cannot be 
restricted, by a codicil, to a life estate, unless the 
expressions there used are clear A undoubted. 

Testator's daughter M. died, A after her death 
he made a codicil to his will, dividing her annuity 
between his two surviving children, but in other 
respects conlirming the will. His wif(''s mother 
liaving died, ho made a second codicil in these 
words : A in case my son Williaiii shall die without 
leaving issue male lawfully begotten, my will is 
that, after the decease of my wife A my daughtei' 
J. L., my remaining xu'operty shall tlien be divided 
between two relations named in the codicil, A 
their cliildron : — Held : these cixlioils did not alter 
the nature of the annuities given by tlie will to 
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Rentcharges and Annuities. 


Sect, 1 . — Commencement and duration of rentcharges 
and annuiiies: Suh-secL 2, B, {a) (fe jh),] 

Julia Louisa. — Stokes v. Heron (1845), 12 Cl. & 
Fin. 101 ; 9 Jur. 503 ; 8 E. K. 1301, H. L. 
AnnMions :—As to ( 1 ) Distd. Valo8 r. Maddan (1851), 3 
^ Apld. K('rr V. Middlesex Hospital (1862;, 

2 He G. M. & G. 670. Consd. Hedprcs v. Harpur, Hedges 


» uei/i. r. ixauaaii (iotau, -.i uo u. Ji . cc a. 
388. Apld. Hill V. Hattey (1862), 2 John. & H. 634 ; Bent 
o' (1871 ). 0 Ch. App. 235 ; Evans v. Walker (1870), 

A rtn. I), 211. Consd. J\*e Tabor, Arnold r. Kayess (1882), 
'* Niobolls V. Hawkos (1853), 22 

,'x Bodding-tou, Boddingdoii v. Clairat 

woc4), .)() L. T. 761 ; Coward r. Larkiuan (1888), GO L. T. 
1; A*c Mowan, Moi'jran v. Moi^an (1803), 69 L. T. 407. 
Generally, Mentd. 1‘iei-s r. Piers (1849), 13 ,7iir. 569 ; 
AudsJoy r. Horn (IS59), 1 Do G. F. J. 226 ; Re Hutchin- 
son. Alexander v. .loJh'y (1886), 55 L. J. Ch. 574 ; C!a.pes 
V. Dalton (1902), SO L. T. 129. 

.] — Potter v. Baker, No. 293, 


3 Ch. 
51 L. 
L. J. 
(1884) 
1 


315. 

ante, 

316. .] — Bequest to M., a married 

woman, of an annuity “ for her life & the issue 
from her body lawfully begotten on failure of 
which to revert to my heirs,” with a request that 

K. & C. would act as trustees for M. so that the 
cinnuity might be secured for her sole use & 
benefit : Held : (1) M. took an interest for life 
only with a gift in the nature of a remainder to her 
issue; (2) according to the true construction of 
the devise the life interest of M. was merely 
equitable A the interest of the issue legal, &; there- 

have taken an estate tail even 
if tht* devise had been of real estate; & also, 
adimtting the annuity to partake of the nature of 
estate, it did not follow that in construing the 
will it ought- to be treated as real esi ite, for it was 
in fact personal estate with peculiar incidents 
l^longing to it in that character . — Re Wynch’s 
JOUSTS, Ex p. Wynch (1854), 5 I)e G. M. & G. 
188 ; 2 Eq. Pep. 1025 ; 23 I.. J. Ch. 930 ; 23 

L. T. O. S. 259 ; 18 Jur. 059 ; 2 W. R. 570 ; 43 
E. R. 842, L. C. & L. JJ. 

AnnofffHons :~Ati to (i) Apld. Goldecy v. Crabb (1854), 19 
Bchv. 338 : Snrndge r. C3aik>^on (J860), 14 W. K. 979. 
Consd. 2xc Barker’s Trusts (1883), 52 L. J. C’h. 565. Refd. 
Re Banks I rusts, p. liovlll (1855), 2 K. & J. 387 : 

C858), 27 L. .T. Ch. 649 ; Re Andrew’s Wili 
(18.)J), 2/ Beav. 608 ; Williams r. Dewis (1859), 6 H. L. 

( as 1013 ; Jaeksonr. Calverl ( 1 8(;()), 1 .lubn. & II. 235 ; Re 
.Tealircsons Jniste (1866), L. H. 2 Efj. 276 ; Herrick f. 
i'jankliii (1868), L. R. 6 Eq. 593. 

. — Kaggar r. Neatby, No. 

190, ante. 

^ 0 — Testator bequeathed to 

each of his ^I^'e daughters £400 per annum, to be 
payable half-yearly during the term of their 
natural lives, <k after their resi)ective decease, he 
gave the same to their cliildren respectively, share 
& share alike, such cliildren not to be entitled to 
more than tlieir decf*ased parent’s share, & in case 
any or either of his said daughters should die 
^thout issue, he directed such annuity to cease & 
to faU mto the residue of ids estate :-~Held : (1) 
the aMmties were peiqx-tual annuities ; (2) the 
daughtors did not take absolute interests, but life 
mter(*sts only in the annuities. — H edges v. 

(1858), .3 De G. & J. 

1 29 ; 27 L. J. Ch. 742 ; 32 L. T. O. S. 07 ; 4 Jur. 
N. S. 1209 ; 6 W. R. 842 ; 44 E. R. 1218, L. JJ. 

/o (1) Distd. Lett r. Randall (i860), .30 
GVnem% Refd. Hill v. Rattey (1862). 2 
68 i ?‘ Ch ^ ks, Kenyon v. Birks (1899), 

•] — Testator devised & be- 
queathed to trustees, their heirs, exors. & ad- 
ministrators, aU & singular liis freehold, leasehold 
copjmolci estates, also all his personal estate, 
of what nature or kind soever the same might be, 


upon trust to pay & make up to his wife £1,200 
per annum, including any sums of money to which 
might be entitled under her late father’s will, by 
equal quarterly payments, for & during the term 
of her natural life ; k> directed that from & after 
the decease of his wife ilie said sum of £1,200 so to 
be paid to her should go & be equally divided unto 
& amongst all & every testator’s childi'en who 
should bo then living, share & share alike ; — 
Held : the gift was not of a perpetual annuity, but 
was limited to the lives of testator’s widow &; 
children. — L eti^ v, Randall (1800), 2 De G. F. & 
J. 388 ; 30 L. J. Ch. 110 ; 3 J.. T. 455 ; 0 Jur. 
N. S. 1359 ; 9 W. R. 130 ; 45 E. R. G71, L. C. 
Annotations: — Refd. Hill v. Raitcy (1862), 2 John. & H. 
634 ; Bligrht v. Harinoll (188J), 19 ('h, D. 294; Re 
Moreran, Morgan v. Moi-gan (1893), 69 Ij. T. 407. Mentd. 
Ramsay r. .SbeJmerdluo (1865), L. R. 1 Krp 129. 

320. ■ — — Right of last taker.] — Testator 
dii'ected his property to be invested in the fimds, 
for the best advantage of those he should after 
name ; he bequeathed £50 a year to A. for life, 
<fe, after her decease, then that the £50 a year should 
go, half to B. &; the other half to (J. ‘.— Held : the 
annuity was perpetual, <S5 B. & C. were entitled to 
such a sum in the funds as would produce £50 a 
year. — Potter v. Baker (1852), 15 Beav. 489; 
51 E. R. 027. 

Consd. Maiiscrgb v. Campbell (1858), 3 Do 
G. & J. 232. 

321. ^ — Testator gave to B. an 

annuity of £50 per annum for her life, & after her 
decease to the childi'en she might have, born in 
we<Uock, equally to be divided between them 
during their lives, & after the decease of the sur- 
vivor, to go to his nephew & his two nieces equally 
between them. B. having died without issue : — 
Held : (1) the gift to the nephew &- nieces was not 
void for remoteness ; (2) they took the capital 
from whence the annuity proceeded absolutely, 
in equal shares as tenants in common. 

I, therefore, understand the law to be, that when 
there is a gift of an annuity to one for life, or to 
several for lives, then a gift afterw'ards to another 
person without any restriction, that means that 
the last taker is to have tlie capital from wiiich 
the annuity w'as produced ; consequently this 
annuity being given to the nephew & two nieces 
generally, without any words of restriction, they 
take the cajiital absolutely (Maliks, V.-C.). — 
Evans v.' Walker (1870), 3 Ch. D. 211; 25 
W. R. 7. 

Annotations : — As to (J) Refd. Re Haivc^y, I’eck v. Savory 
(1888), 39 Ch. J). 28J) ; VVainwright v. Miller, fl8i)7J 
2 Cb. 255 ; Re Asbfortb, Sibley v. Asbforlh, 11905] 1 Ch. 
535, As to (2) N.F. Bliglit, v. Harinoll (1881), 19 Ch. D. 
294. Refd. He Morgan, Morgan v. Morgan (1893), 09 
L. T. 407. 

322. Annuities to be provided from particu- 
lar pr()perty.] — Testator by his will gave certain 
annuities in the following terms : I desire that 
my exors. shall purchase annuities for each of my 
two sisters, B. & F., of £100 a year each, the said 
annuities to be purchased in the British Fimds. 
After giving other annuities mmpHcitcr & legacies, 
testator added, 1 direct my landed property at O. 
to be sold, & the produce to go to the carrying out 
of the aforesaid annuities legacies ; & should 
the produce of the sale not be found sufficient for 
that purpose, I desire that the remainder shall be 
njade up from my personal property ; & he 

directed the remainder of liis personal property 
after the above annuities & all legacies have been 
paid & effected, to be laid out in the purchase of 
an annual income in the 3 per cent. Consols for 
the benefit of a hospital ; — Held : tlie annuities to 
B. & F. were perpetual annuities. — Kerr v. 
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Middlesex Hospital (1852), 2 De G. M. & G. 
576 ; 22 L. J. Ch. 355 ; 20 L. T. O. S. 160 ; 17 Jur. 
10 ; 1 W. R. 93 ; 42 E. R. 996, L. C. & L. JJ. 

Annotations : — Apld. Lull v. Ilandall, Lott v. Donncr (IBSM, 
3Sm. &G. 83. (18«0), 2 Do U. F. & J. 388.) Polld. 

Koss V. Borer (1862), 2 John. & H. 466. Refdt Nicliola v. 
Ilawkcs (18.')3), 10 Hare, 342 ; Pawson v, Pawson (1854), 
23 L. J. Ch. 954 ; He Grove’s Trusts (1859), 33 L. T. O. S. 
365 ; He Taber, Arnold v, Kayess (1882), 51 L. J. Ch. 721 ; 
He Stratheden & CampbeU, Covvper i\ Stjutheden ik. 
Campbell (1893), 37 Sol. Jo. 495. 

323. .] — Hicks v. Ross, No. 298, ante. 

324. What amounts to appropriation.] — 

Blight v. Hartnoll, No. 299, ante. 

325. .] — Me Taber, Arnold v. Kayess, 

No. 300, ante. 

326. .]—Re Doane (1893), 10 T. L. R. 100. 

327. Direction postponing sale.] — bequest 
to F. of £60 a year out of the 4 per cent, bank 
stock, followed by a direction that it was not to 
be sold till after the death of F. & his wife, nor 
until his youngest child should attain twenty-one, 
is in i3oint of duration a perpetual annuity. 
Semhlc : it is an absolute gift to F. — Pawson v. 
Pawson (1854), 19 Beav. 146 ; 23 L. J. Ch. 954 ; 
2 W. R. 321 ; 52 E. R. 304. 

328. Charge on property devised in fee simple.] 
— Testator bequeathed an annuity or clear 
yearly rentcharge or sum of £300 to A. for life, <te 
after her death to her childi-en equally, to be 
applied for the support, maintenance, & education 
of the children until the youngest should attain 
twenty-one, when he directed that the said annuity 
should be sold by the children, Sc t hat the proceeds 
should be equally divided among them ; Sc he 
charged all his freehold estates with the annuity : 
— Held : the annuity was pcri)etual. 

I am unable, however, from the mere charge of 
an annuity on property devised in fee simple, to 
collect an intention that the duration of the annuity 
should correspond with the limits of the estate 
charged (IjOrd Chelmsford, C.). — Mansergh v. 
Campbell (1858), 3 De G. & J. 232 ; 28 L. J. Ch. 
61 ; 32 L. T. O. 8. 168 ; 4 Jur. N. 8. 1207 ; 7 
W. R. 72 ; 44 E. R. 1257, L. C. 

Annotation Refd. Lett r. Bandall (1860), 2 Do G. F. & J. 
3S8. 

329. Gift out of residue.] — Bequest as follows : 

I give Sc bequeath to E. all my property, real 
Sc personal, except £500 a year, which T give 
Sc bequeath unto R. ; — Held: (1) R. was en- 
titled to so much of testator’s residuary estate 
as would produce £500 a year in perpi^tuity ; (2) 
R. was entitled to so much of a sum of new 3 per 
cents., part of testator’s estate remaining un- 
applied, as would produce the £500 a year, since 
he had a right to the best security to Ix^ obtained. — 
Hill v. Rattey (1862), 2 John. Sc 11. 634; 70 
E. R. 1212 ; sub nom. Hill v. Potts, 31 L. J. Ch. 
380 ; 5 L. T. 787 ; 8 Jur. N. 8. 555 ; 10 W. R. 439. 
Annotations : —As to (2) Distd. Hicks v. Ross, [1891] 3 C5i. 

499. Uenerallu, Mentd. Re Trcdwcll, Jaffray v. Trod well 
(No. 2) (1891), 65 L. T. 742. 

330. Direction to executor to purchase govern- 
ment stock.] — Direction to (*xor. to purchase 
an annuity in govt, securities, to the amount of 
£50 a year, for A. : — Held : the annuity was 
perpetual. — Ross v. Borer (1862), 2 John. &. 11. 
469 ; 31 L. J. Ch. 709 ; 6 L. T. 514 ; 8 Jur. N. 8. 
1058 ; 10 W. R. 614 ; 70 E. R. 1143. 

331. Gift of residue in proportion to annuities.] 
— Sheepshanks v. Williams (1831), 10 Sim. 461, 
n. ; 59 E. R. 694. 

Annotation : — Apld. Twcedalo v. Twoedalo (1840), 10 Sim. 
453. 

332. Term for payment pointed out.] — Re 
Cannon, Cannon v. Cannon, No. 303, ante. 

Construction of wills.] — See Wills. 


833. Covenant on marriage — By father of in- 
tended husband — ^To continue if wife survive 
husband — For purposes of settlement.] — ^By a 

marriage settlement, i)roperty of the wife was 
settled upon the usual trusts for the wife for life, 
with remainder to the husband for life, with re- 
mainder to the children of the marriage. By 
arts, of agreement of even date, which recited the 
settlement, the father of the husband agreed to 
pay £350 every year during the life of his son. Sc 
in case the wife should survive the husband, then 
to continue the yearly payment to the trustees of 
the settlement for the purposes thereof : — Held : 
this created a liability on the part of the father to 
pay a perpetual annuity of £350 ; Sc a sum of 
£11,666 Consols which had been set apart out of 
the father’s estate to answer the acuity, was 
oiderod, on the death of the son leaving his wife 
suiwiving, to be transferred to the trustee of the 
settlement to be held upon the trusts thereof. — 
Dawson v. Robinson (1871), 25 L. T. 486. 

334. To annuitant & heirs of his body — No 
estate tail.] — Bignold v. Giles, No. 296, ante. 

335. Fee conditional.] — Re Rivett-Car- 

NAC’S Wij.L, No. 53, axfc. 

336. Grant under power of appointment — Per- 
petual annuity.] — 'T'estator gave to his daughter 
an annuity of £30 for her life, with a general power 
of leaving it by her will. The annuity was charged 
upon testator’s rc^al estates. The daughter 
married, & by her will exercised the general power 
of appointment by giving “the said annuity of 
£30 ” to her daughter absohd^ly ; — Held : the 
appointee was entitled to a perpetual annuity of 
£30. — Townsend v. Ascroft, [1917] 2 Ch. 14 ; 
86 L. J. (’h. 517; 116 L. T. ()80 ; 61 Sol. Jo. 
507. 


(6) i*ur autre vie. 

337. General rule — Annuity continues notwith- 
standing death of annuitant.] — St. Nicholas v. 
Harris (1641), 1 Rep. Vh. 149 ; 21 E. R. 534. 

338. .] — 8a very V. Dyer, No. 41, 

ante. 

339. “.] — Testator also bequeathed to 

his son an annuity of £40 from the period of his 
majority to the death or second marriage of 
testator’s wife. The son attained twenty-one, 
Sc died before the widow : — Held : the legal 
l»ersonal representative of the son was entitled 
to the annuity until the death or second marriage 
of the widow. 

It has never been doubted that a gift of an 
annuity for a term or pur autre vie is a gift to the 
annuitant Sc his personal representatives during 
the term on the life of the cestui que vie (James, 
E.J.). — Re Ord, Dickinson v. Dickinson (1879), 
12 Ch. D. 22; 41 L. T. 13; 28 W. R. 141, 
C. A. 

Annotations FoUd. Re Carmon, C-annou v. Cannon (1915), 

114 L. T. 231. Mentd. He Portal & Lamb (1881), 27 

Ch. D. 600 : Cave v. Harris (1887), 57 L. J. Ch. 62. 

340 . .] — Payment “during the 

widowhood of my said wife . . . out of the income 
of my trust ” of “ the following yearly sums of 
money; ... to my said daughter, E.,£100 ’’ gives 
an annuity to E., which continues to bo payable 
after her death to her legal personal representative 
during the widowhood of testator’s widow^ — Re 
Dray^ton, Francis v. Drayton (1912), 56 Sol. Jo. 
253. 

341 . .] — Re Cannon, Cannon v. 

Cannon, No. 303, ante. 

Construction of wills.] — See Wn.Ls. 
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Kentcharges and Annuities. 


Sect. 1. — Commencement and duration of rentchargcs 
and annuities: Suh-scct. 2, B, (c), {d) (e)0 

(c) Annuity to 'Trustee or Executor virtute officii. 

342. Trustee — So long as he continue to execute 
office — Determines on payment over of fund.] — 

Testatrix gave lier property t-o trustee's to convert 
& pay the income to her niece for life, then to her 
children at twenty-one or marriage, & she gave an 
annuity to W., one of the trustees, “ so long as 
he should continue to execute the office of 
trustee under her will.” An administration suit 
was instituted i — Tlctd : the annuity continued to 
be payable until the fund was actually paid over. — 
Hull v. Christian (1808), 18 L. T. 50. 

343. .] — gift of an annuity 

to a trustee, so long as he should continue to 
execute the office of trustee : — Held : to determine 
on the cesser of active trusts by the pa^mient of the 
whole of the trust property to a person absolutely 
entitled, without a devolution of the office of 
trustee or any other person. — Hull v. Christian 
(1874), L. R. 17 Eq. 546 ; 43 L. J. Ch. 861 ; 22 
W. K. 611. 

Executor.] — See Executors, Vol. XXIII., p. 
443, Nos. 5131, 5132. 

Construction of wills.] — See Wills. 

(d) Auuuities for Maintenance and Education. 

Maintenance of Infants, generally.] — See Infants, 
Vol. XXATII., pp. 216 et seq. 

344. Agreement to pay annuity to tutor — 
Whether for tutor’s life.] — ^A. engages B. as pre- 
ceptor A travelling tutor to his son, verbally 
agrees to pay liirn an annuity of ^200 per ann. 
The annuity is paid during the continuance, aV: 
after thc‘ determination of the tutorship, down 
to the last quarter day anterior to A.’s death. B. 
then files his bill against the representatives of A. 
insisting, that this annuity was agreed to be paid 
to liiin for his own life, A praying satisfaction for 
the arrears A growing iia^ments of it. But for 
want of sufficient evidence of sutdi an agreement, 
the bill was dismissed ; <fc the ord(*r of dismission 
affirmed upon an appeal.- - Jameson v. Skipwith 
(1780), 1 Bro. Pari. Cas. 376 ; 1 K. R. 6f>2, H. I.. 

345. Provision for minors — Whether confined 
to minority.] — Testator directed the interest of a 
sum of nioni'y to be applied for the maintenance 
education of his infant nephew, but made no 
disposition of the jirincipal : — Held : the nephew 
was entitled to the interest, during his life. — 
Soames V. Maktjn (1839), 10 Him. 287 ; 59 K. R 
()24 ; suh yiom. Somes v. Martin, 8 L. J. Ch. 367 

3 Jur. 1144. 

— N.F. Oai'diricr Barber (IH.")!), 2 Eq. Hep 

888. Folld. Freweii v. Huaiillon (1877), 47 Ij. .1. Ch. IPJl 

WilkinH r. .lodi^qi (187t>), 13 Cti. D. .0(34. Refd. 'ITiorp v 

0\v(‘u (1813), 2 Bure, (>07 ; Williams v. Papwoilli, [19001 

A. C. 5(33. 

346. .] — Yates r. Maddan, No. 294, 

ante. 

347. .] — Gardiner v. Barber, No. 

519, post. 

348. — -—.] — By a marriage settlement 

property was vested in trustees upon trust, after 
the death of the wife, to pay the rents & profits 
to the husband for life, or until he married again, 
in case he married again A there was issue of the 
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B. (c). 

n. Executor — For administration of 
estate — Dcierminaiion on cesaor of 
trusts.] — Henrion v. Bonham (1844), 
Drury temj). Sug. 470. — IR, 

o, — Testator gave 

to one] of Ills exois. & trustees an 


intended marriage, then to pay liim one -half of 
the rents & profits, & out of the other half to levy 
&; raise for tlie piaintenance education of one 
child one-fourth, of two or tliree cJiildrcn one- 
tliird, & of four or more children the whole income 
of such other half, subject tliereto to pay the 
whole income thereof to the husband for his life, 
& if there should be no issue, then to pay the whole 
of the rents & profits to the husband. Tlic 
husband married again, & at the date of the decree 
there were four children of the first marriage, two 
daughters & one son, who had attained twenty-one, 
one son under age, & a cliild of a deceased 
daughter : — Held : the trust for maintenance & 
education did not cease upon the children attaining 
twenty-one, but the four children were entitled 
equally to one-half of the rents & profits during the 
life of their father, the daughters were equally 
entitled in the event of their marrying, & that the 
word “ issue ” was restricted to the first generation, 
A, therefore, the cliild of a deceased daughter took 
no interest. — E rewen v. Hamilton (1877), 47 
L. J. Ch. 391. 

349. .] — Wilkins v. Jodrell, No. 

352, post. 

350. Children take joint interest — Sur- 

vivorship.]- — W ilkins v. Jodrell, No. 352, post. 

351. .] — Where a rentcharge or 

annuity is held by trustees to be applied by them 
for the maintenance & education of children or the 
survivor : — Held : the children take a joint interest 
th(‘rein, hut that the shares of the minors arc to 
be ai)plied as directed. 

Nor is a provision for the maintenance of adults 
anything more than a provision for their benefit. 
, . . The children take a joint interest in the 
annuity, but the shares of minors are to be applied 
for their maintenance & education (IjORD 
Macnaugiiten). — Williams v. Papwortii, [1900] 
A. C. 563 ; 69 L. J. P. (\ 129 ; 83 L. T. 184, P. C. 

352. Annuity given to mother first — Con- 

tinuation “ in event of her death ” — Not provision 
against lapse of annuity.] — Testatorby his will gave 
to a woman an annuity of £100, <fc directeii as 
follows : ‘‘in the event of her death the annuity 
is to be continued to her children for their main- 
tenance, <to educai ion, A I have to request ” G. 
“ to see it carried into execution.” The woman 
survived testator & received th('. annuity up to her 
death, at whi(Ji time all her six children had 
attained twenty-one : — Held : (1) the words “ in 
the event of her death ” could not be construed as 
only providing against a lapse of tlie annuity, A 
the annuity took eriect in favour of the children ; 
(2) the annuity was not confined to the minorities 
of the children, but was payable to them during 
their joint lives & to the survivors Sc survivor of 
tliem during their & his life, the children for the 
time being entitled as joint tenants. — Wilkins v. 
Jodrell (1879), 13 Ch. J). 564 ; 49 L. J. (ffi. 26 ; 
41 L. T. 649 ; 28 W. 11. 224. 

Annotations : — As to (2) Consd. WilliamH v. PaT)\vortli, [1900] 

A. O. 5G3. Refd. H(‘ Boolb. BooUi v. Booth, [189 IJ 2 Cli. 

282, 

353. Provision for adult — Absolute gift for 
general benefit.] — Testator directed his trust(*es to 
I)ay an annuity to his bi'other, until he should 
attempt to charge it, or some other person should 
claim it, then to apply it for his support Sc 

PART IV. SECT. 1, SUB-SECT. 2.— 
B. (d). 

p. Provision for minors — Whether 
ierminahle on ahilitij to earn living .] — 
Holmes v. Taggart (18(32), 1 N. S. W. 
S. 0. 11. (Eq.) 27.~-AUS. 

q. Gift to mother — Conditional on 
edit rat ion of children.] — He 


annuity for bis trouble in the executor- 
sliip, so long as bo should continue in 
the administration thereof : — Held : In 
such cases the annuity is co-existent 
with the duties or tnists for the ful- 
fllintjnt of which It Is given, & the 
willingness of the annuitant to per- 
form them. — M'D ermot v. O’Conor 
(187G), 10 1. n. Eq. 3.52.— IR. 
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maintenance, "llie annuitant having become 
insolvent : — Held : his assignees were entitled to 
the annuity. — Youngiiusband v. Gisborne (1846), 
15 L. J. Ch. 355 ; 7 L. T. O. S. 221 ; 10 Jur. 419, 
L. 0. 

Annotations : — Distd. T^c Coleman, n. Strong (1888), 

39 Ch. D. 443. Re!d, WatkliiH r. WatkiiiH, [18961 P. 222 ; 

Re Fitzgerald, Burman r. FltzgerahJ, [1903] 1 Ch. 933 ; 

Re Evans, Public Trustee v. Evans, [1920] 2 Ch. 304. 

354. .] — Williams v. Papwortii, 

No. 351, ante. 

355. Gift by father of illegitimate child — 
Settled on husband of mother — Proviso for cesser 
if child not maintained — Annuity continues after 
death of child.] — The rejiuted father of an illegiti- 
mate child executed a deed upon the marriage of 
the mother, by which lie granted to a trustee an 
annuity of £26 per annum, to be paid to th(^ husband 
for liis life, & then to the child for her life ; with 
a proviso, that if the husband did not provide 
proper maintenance education for th(^ child, 
the annuity was to be no longer payable to him, 
but was to be applied for the benefit of the child. 
The child died in the lifetime of the husband : — 
Held : the annuity did not cease on the death of 
the child.-~L)oDD Cary (1813), 13 I.. .T. (^h. 103 ; 

2 L. T. O. 8. 245, L. C^. 

Gift to mother — During joint lives of mother & 
children — Death of child in lifetime of mother.] — 

See Bonds, Vol. VII., p. 188, No. 280, 

(c) Duration. Fixed hy Tlcfcrcncc to Marriage or 
Co-HahitaHon, 

356. Annuity in marriage articles — Duration 
depends on general tenor of articles.] — Death 

Dennis (1087), 1 Lut. 459 ; 125 E. IL 241. 

357. Gift to husband & wife — “ To daughter or 
her husband — Continuation for joint lives — & to 
survivor lor life.] — Hook v, Swain (IfiOO), 1 Kcb. 
555 ; 1 Lev. 102 ; 1 Sid. 151 ; 83 E. B. 1110. 

358. “ During their two lives ” — Cesser 

on death of either.] — A bond to pay an annuity to 
a nian his wife during their two lives becomes , 
extinct on the death of eitlier of them. — Slater r. 
Carew (1074), 1 Mod. Rep. 187 ; 80 E. U, 818. 

359. “ Live together ’’ — Construction.! — 

Gatland V. CiiATFiELD (1099), 1 Lut. 555 ; 125 
E. R. 292. 

360. Voluntary covenant — Covenant not carried 
beyond express limitation.] — A. ])ossessi‘d of an 
Exchequer annuity for ninety-six yeai's by maiTiage 
arts, covenants to pay it to the wife . . . tlien 
to the survivor of husband A wife for life . . . 

A after to the children of th(‘ marriage, A if no 
child, then to be for the benefit of A. Ilusband A 
wife die leaving a child wdio soon after dies. 

A ct. of equity must not carry the covenant, being 
a free gift, beyond the letter {per Gur.). — Basse i\ 
Grey (1715), (Ulb. Ch. 97 ; 2 Vern. ()92 ; 1 Eq. 
Cas. Abr. 3(i3 ; 23 E. R. 1049. 

361. Gift to widow — During widowhood.] — 
Scott v, Tyler (1788), 2 Bro. V. C. 431 ; 2 Dick. 
712 ; 29 E. R. 241. 

Annutaiions Consd. Newton v. Marsdoii (1862), 2 .Tohn. cY 

H. 3r)6. Refd. ytaokpolo V. Boaiiinoiit (1796), 3 Ves. 89 ; 

JJoyd V. Hranton (1817), 3 Mur. 108; Morley v. Tloniiold- 

8011 , Morley v. Idukaon (1813), 2 Haiv, 570 ; Graham r. 

iJmnimond, [18961 1 Ch. 968 ; Re Nourso, Hampton r. 

Noursc, [1899] 1 Ch. 63 ; Re Hewott, EUlridgo v. Ih*s, 

11918] 1 Ch. 458. Mentd. Peai’co v. Loinan (1796), 3 Ves. 

135; Hill r. BimpHon (1802), 7 Vch. 152; M'Lood v. 

Di’Uinmond (1810), 17 Vos. 152 ; Clarke r. I’arker (1812), 


39 VoB. 1 ; Wilson v. Mooro (1831), 1 My. & K. 337 ; 

Godfrey v. Hughes (1847), 5 Notes of Casos, 499 ; Vano v. 

Iligden (1870), 5 Ch. App. 663 ; Bollaira u. Bellairs (1874), 

L. R. 18 Eq. 510 ; Re Whiting’s Settlmt., Whiting v. De 

Rutzen, [1905] 1 Ch. 96 ; Re Chaplin & Btaflordshiro 

I’ottoricH Wakirworks Co.'s Contract, [1922] 2 Ch. 824 ; 

Re Keriinal & Btill’s Contract, [1923] 1 Ch. 293. 

362. Gift to single woman — Condition subse- 
quent — Marriage with consent of trustees.] — A 
moth(ir by her will says, that if her daughter marry 
with the consent of trustees, or the major part of 
them, A signified in writing, before such marriage 
had, then I give to her, A not otherwise, £800 A 
directed M. to pay her £30 yearly whilst she con- 
tinued sole, by £15 each May Day, A All Saints 
Day, A charged all lier real estate with debts of all 
kinds A legacies. The daughter after the death of 
the mother married pltf . without the consent of the 
trustees, A died soon after, but before her death 
the truste(‘s declared their consent A approbation 
in writing. Lord Cliancellor directed pltf. should 
be paid th(^ arrears of the £30 pro rata till the 
marriages ; A in case the personal estate should 
be exhausted by xRi>'ment of debts, so much of the 
real estate to lx* sold as will i)ay the £800 A arrears 
of the annuity. 

In our law, where the condition is precedent, the 
legatary takes nothing till the condition is per- 
formed, A consequently has no right to come A 
demand the legacy ; but it is otherwise where 
the condition is subsecpient, for in that case the 
legatary lias a right, A the ct. will dcei-ee him the 
h'gacy ; but this difference only holds where the 
legacy is a charge on the real assets, A therefore, 
if this had been merely a i)crsonal legacy, should 
have lxx*n of oiDinion tliat as the marriage without 
<’onsent would not have j)recluded M. of her right 
to this legacy in the Ecclesiastical (T., no more 
would it' have, done so liere (Ta)RD Hardwicke, C.). 
— Reynisji V. Martin (1740), 3 Aik. 330 ; 20 
E. R. 991, li. (\ ; sub nom, Rhenish v, Martin, 
1 Wils. 130. 

^In notations Apld. RclWvvixs (1888), 4 T. L.R. 473. Consd. 

Re N<nnm‘, Hampton r. Nourye, 1 1899] 1 Gh. 63. Refd. 

Re Moore, TralYord r, Maeonoohie (1888), 39 Ch. D. 116. 

Mentd. Peam* v. Loman (17S)6), 3 Ves. 135 ; Sheppard c. 

AViLsoii (1845), 4 Hare, 392. 

363. Reduction on marriage.] — A cove- 

nant. to i^ay to E. during lier life, subject to the 
proviso tliei’einafter contained, an annuity of 
£40 ; the proviso being, that in case E. should at 
any time thereafter liaxq^en to marry, the annuity 
should thenceforth be redue(‘d to £20 only, whicli 
sum should in such case b(‘ ])aid A payable to E. 
from the time of her marriage for the remainder 
of her life : — Held : to be, in elfect, a covenant to 
pay an annuity of £40 until marriage, A afterwards 
an armnity of £20 only : the j')roviso for reducing 
( he annuii y being x^art of the original gift itself, 
A not operating as a condition subsequent so as to 
be \oid as in restraint of marriage. — Webb v. 
Grace, D,v p, Elborough (1848), 2 Ph. 701 ; 18 

,1. (4i. 13 ; 12 .lur. 987 ; 41 E. R. 1114, L. (\ 

nnoialions : — Consd. Corbett r. Corbett (1888), 14 P, D. 7. 

Apld. Re Hewitt, JOldridpi* r. lies, [1918] 1 Ch. 458. Refd. 

He Mixire, TralYord v. Macoiioehie (1888), 39 Ch. D. 116. 

Mentd. Re Maclm (1882), 21 Ch. 1). 838; Rc Dufc'dale, 

Diigdale v. Dugdale (1888), 38 Ch. 1). 176, 

364. ,] — Testator gave to an un- 

married w’ornan with whom he cohabited an 
annuity of £500 for life without any condition as to 
marriage. By codicil made in anlicixiation of the 
birth of a son, subsequently born, he revoked that 


Gunn (Deceased) (1912), 32 N. Z. 
L. R. 153.— N.Z. 

PART IV, SECT. 1, SUB-SECT. 2.— 
B. (e). 

361 i. (ti/t to widow- Ruv inn }ridoW’ 


hood ,] — A bequest of an annuity to a 
widow, “ so loiiif as she shall eonliiine 
siii^le & nnuiarried will full if the 
widow marry In testator’s lifetime, 
though with his knowledge, unless some 
general intent in the mind of the 
testator, that the widow should have 


I hi' annuity notwithstanding her 
marriage, can be iuferivd from the 
terms of the bequest. — W est v. Kerr 
(1853), 23 lu T. O. B. 24.— IR. 

r, Jiurcase conditional on 

birth of child to te.stator,] — Bateman 
V. Bateman (1870), 17 Gr. 227.— CAN. 
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Rentcharges and Annuities. 


Seel. 1. — Commencemeiii arid duration of rentcharges 
and annuities: Suh-sect. 2, B. (e) (/)»<& C 

Sect 2 ; Sub-sect. 1 .] 

annuity & gave her an annuity of £1,200 for life, 
&- declared that if she should marry af^r his death 
she should be paid an annuity of £800 in lieu of the 
£1,200 & directed his trustees after her marriage 
to apply a sum of £400 a year or part thereof for 
the maintenance & advancement of his son till 
twenty-one, & on his attaining twenty-one to pay 
him any accumulated balance & thereafter to pay 
him an annuity of £400 till her death. He devised 
his real estate for the benefit of his son & charged 
all his estate with payment of the annuities. By 
a codicil made after the birth of the son he repeated 
tlie provisions of the earlier codicil : — He\d : 
the effect of the gift was an annuity of £1,200 omy 
until marriage with a gift over of £400 of it on 
marriage & residuary annuity of £800 for life. — 
Be PIewett, Eldridoe v. Iles, [1918] 1 Oh. 458 ; 
87 L. J . Ch. 209 ; 1 18 L. T. 524. 

Annotation Mentd. Re Wilkinson, Page r. Public Trustee, 
ri92GJ Ch. 842. 

365. Cesser on marriage.] — A bequest of 

an annuity to a single woman during the term of 
her natural life, “ if she shall so long remain sole 
& unmarried ” ; — Held : to be a limitation as 
distinguished from a condition, tSt the annuity 
ceased upon tlie marriage of the legatee. 

It must be agi*eed on all hands that by the 
English law, it is competent for a man to give to 
a single woman an annuity until she shall die or be 
married, wfiichever of these two events shall first 
happen (Knioht Brt^ce, L..1.). — Heath v. I^ewis 
( 1853), 3 De G. M. A G. 954 ; 1 Eq. Bep. 55 ; 
22 L. J. V\u 721 ; 21 L. T. O. S. 135 ; r Jur. 443 ; 
1 W. B. 314 ; 43 E. B. 374, L. JJ. 

Annoiaiiovs : — Refd. Jones r. Jones (187G), 24 W. P. 274 ; 
Re Moore, Tralllord v. Maconoclne (1888), .‘19 Oh. J). 110. 
Mentd. Evans i\ Posser (18(i4), 2 Hem. & M. 190. 

366. Gift to married woman — Condition to live 
apart.] — Bequest of an allowance to a feme covert 
on condition she lived apart from her husband, held 
the condition contra honos mores A void. — Brown 
V. Peck (1758), 1 Eden, 140 ; 28 E. B. 637. 

A mwfni ions :—ConsA. C'arlwrig’lit r. C'arlmig-ht (1853), 3 
De C. M. U. 982 ; Dean r. Grihiths (IH.'iJ), 1 .lur. N. 8. 
1045 ; Jte Moore, Traftord i\ Maconochie (1888), 39 CJi. D. 
lie. Refd. I'owys r. MaiisHeld (183G), 6 Biiii. 528 ; Davys 
V, Boucher (1839), 3 Y. & C. Ex. 397 ; Yonge v, Eiirso 
(18.57), 3 Jur. N. S. G03 ; Re Lovell, Bparks v, Bouthall, 
[1920 J 1 Oh. 122. 

367. -.] — Testator bequeathed an 
annuity to his daughter, a married woman, in 
case slie shall be living apart from her husband, A 
should continue so to do,” during the lifetime of Ins 
widow, with a direction, that if at any time the 
annuitant should cohabit with her husband, the 
annuity should cease. By tlie same will he 
bequeatlied a share in the residue, upon trust to 
pay the income to the same daughter during such 
time as she should continue to live apart from her 
said husband ; but should she at any time cohabit 
with him, testator direct/ed that during such time 
the income should be paid between other legatees. 
The will also contained a trust for children of the 
daughter by any other husband. At the date of 
the will the daughter A her husband were living 
apart, but before A at the date of testator’s death, 
they were reconciled, A living together, A so con- 
tinued to live : — Held : the daughter was entitled 
to the bequests. — Wren v. Bradley (1848), 2 


De G. & Sm. 40 ; 17 L,. J. Ch. 172 ; 10 L. T. O. 8- 
438; 12 Jur. 108; 64 E.B. 23. 

Annotations Distd. Re Moore, Trafford v. Maconochie 
(1888), .39 Ch. D. 116. Retd. Yonge v. Iui*se (18 j 7), 3 
Jur. N. S. 603. 

30 g, .] — Testator directed his trustee 

to pay to his sister M. “ during such time as she 
may live apart from her husband, before my son 
attains the age of twenty-one years, the sum of 
£2 10s. per week for her maintenance whilst so 
living apart from her husband.” M. A her hus- 
band were married some years before the date of 
the will, A never lived apart till some time after 
the death of testator. Testator’s son was living 
A an infant : — Held : the bequest to M. was not 
to be construed as a gift to her during the joint lives 
of herself A her husband until the son attained 
twenty-one, upon a condition, which miglit have 
been rejected as against the policy of the law, that 
she A her husband should not live together, but 
as a limited gift of weekly payments to be made 
during a period the commencement A duration of 
which were fixed in a way which the law does not 
allow, A the gift was void. 

Testator did not like the husband, A his apparent 
object was to induce the wife to live separate from 
him. If so, the gift was for a purpose which is 
contrary to the law of England, for that law does 
not allow provisions made in contemplation of a 
future separation between husband A wife. 
According to English law if a condition subsequent 
which is to defeat an estate, is agaimst the policy 
of the law, the gift is absolute, but if the illegal 
condition is precedent there is no gift (Gotton, 
L.J .). — Be Moore, Trafford v. MACHONOcraE 
(1888), 39 Ch. D. 110 ; 57 L. J. Ch. 936 ; 59 L. T. 
681 ; 37 W. IG 83 ; 4 T. L. B. 591, C. A. 

A nrwtatiQns .*— Consd. Corbett r. Corbett (1888), 14 P. D. 7 ; 
Jtc Hope John«t(mo, Hope Johnstone -ij. Hope .lohUHtone, 
[1904] 1 Ch. 470: Re WagBl-aff, Wagstafl v. Jallaud, 
[1907] 2 Ch. 35. Distd. Re Cbarletoii, Braeey Sherwh) 
(1911), 55 Bol. Jo. 330. Refd. Re Wilkinson, I'ago 
Public Trustee, [1926] Ch. 842. 

.] — SeCi generally. Husband A Wife, 

Vol. XXVII., pp. 82, 83, 222, 223, Nos. (>46-649, 
1929-1911. 

369. Annuity to woman for her separate use & 
free from anticipation — Marriage of covenantor & 
annuitant— Suspension of annuity.]— A man l)y 

deed covenants to pay a woman an annuity for 
her life, payable half-yearly, for her separate 
use, A free from anticipation. The covenantor 
afterwards marries the annuitant, A dies leaving 
her surviving : — Held : the annuity is not 
extinguislied, but only suspended by the marriage, 
A the widow is entitled to recover arrears accrued 
subsequent to the death of her husband. — Eitz- 
GERAJ.D V. Fitzgerald (1868), L. R. 2 P. C. 83 ; 
5 Moo. P. G. C. N. S. 180 ; 37 L. J. P. C. 44 ; 16 
E. R. 481, P. C. 

Annotation Refd. Re Price, ITioo r. Price (1879), 11 Cli. D. 
163. 

Promise on marriage of daughter.] — Sec Nos 

371, 372, post. 

Gift to wife after death of husband.]— /SV<f 

Bonds, Vol. VII., p. 188, No. 281 . 

Construction of wills.] — See Wills. 


( / ) Other Cases, 

370. Gift for twenty-one years if grantors or 
survivor so long live — Death of beneficiaries during 
term— Whether administrator entitled to annuity for 
remainder of term.] — ^A. A B. by deed, reciting that 


365 i. Gift to single woman — Cesser on 
marriage,}^Re Nkwcomen (1865), 10 
I. Ch. 11. 315.— IR. 

a 366 ii. JecM'LoUQHLTN’s 


Estate (1878), 1 L. U, Ir. 421.— IR. 

i. Or death,] — Watson v. 

Powell (1863), 14 I. Ch. 11. 38.—IR. 


limitation 

or condition subseqmnt.] — Re King’s 
Tuus'rs (1892), 29 L. H. Ir. 401. — 

IR, 
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C. had left them estates in strict settlement, with 
remainder over on failure of issue male, to D., 
out of their regard to D., & considering that 0. 
had niade no other provision for him, agreed with 

D. , his exors. & administrators, to pay him an 
annuity for twenty-one years, if A. & B., or the 
survivor of them should so long live ; & in case of 
the death of D. within the term, to his child or 
children, if any, in such proportions as D. should 
appoint, or in default of appointment, to all of 
thena equally ; & if there should be no child, 
to his then wife, so long as she should remain a 
widow. D. covenanted with A. & B., their exors., 
etc., that in case ho or his heirs should come into 
possession of the said estates under the will of C., 
then that he, D., his heirs, exors., or administrators, 
should pay to the exors. or administrators of A. &; 
B,, or the survivors of them, all sums of money 
received by him, his cliildren, or wife, for & on 
account of the annuity. I)., his wife & cliild, died 
within the term, & it was held that the deed did not 
operate as the grant of an annuity for the term of 
twenty-one years absolutely, but that it was 
detc^rininable by the death of the grantee, liis 
children & wife, & therefore that D.’s administrator 
was not entitled to claim payment of the annuity. — 
Bauford V. Stuckey (1821), 3 B. ^ i). 308; 5 
Dow. & By. K. B. 118 ; 3 L. J. O. S. Iv. B. 1 ; 107 

E. B. 748. 

371, Promise on marriage of child — Joint lives 
of grantor <& child.] — Re Curtis, Ex p, Annandale 
(1834), 2 Mont. & A. 19 ; 4 Deac. & Ch. 511, Ct. of 

Anm)taiium : -Folld. Be hinclrca, Liridrea v. Flch;her (1913), 

109 L. T. 023. Refd. Mudgo v. Rowan (1808), L, R. 3 

Exch. 85. 

372. — ^ .] — Where a father, on the day 

before liis daughter’s marriage, wrote to her 
intended husband A said “ My dear B., when you 
marry my daughter Ij. 1 agree to give £150 a year, 

1 hope a bit more,” A the marriage took x^lacc & 
the £150 per CDunetn was jjaid : — Held: such a 
document was suffKjient to satisfy Slat. Frauds, 
but was only a contract on the part of the father 
to i^ay to the daughter an allowance of £150 a 
year during the joint lives of the father &; the 
daughter . — Ue Linduea, Linduea v, Fletcher 
( 1913), 109 L. T. 023 ; 58 Sol. Jo. 47. 

Annuities until remarriage or death of cestui 
que vie.]— /S'cc Nos. 339-341, ante, 

C\ Forfeiture and Extinction, 

See Part VII., 2iost, 


Sect. 2.— RIGHTS AS TO PROPERTY CHARGED- 
CAPITAL OR INCOME. 

Sub -SECT. 1. — Simple Gift FoUiOWED by 
Besiduary Gut. 

373. Charge on corpus.] — An annuity devised 
& charged on that j^art of testator’s estate which 
should remain unsold after debts, etc., paid ; The 
lands were sold, & some of the purchase-money 
remained after the debts, etc., were paid : decreed 
that the surplus purchase-money, & the rents of 
what is unsold, shall both be applied to discharge 
this annuity. — Coleman v. (.’oleman (1680), Cas. 
temp. Finch, 459 ; 23 E. B. 249, L. C. 

374. .] — Testator gives to his wife an 

annuity of £100 A the sum of £1,000, which he 
considers will, with the j^roperiy wliich she 


is entitled to after Ids death, make uj) to her an 
income of £2,500 a year ; in fact those gifts, make 
up her income only to £1 ,800 a year ; she is entitled 
to have the deficiency supplied out of his residuary 
estate. — T revor v, Trevor (1828), 5 Buss. 24 ; 

6 L. J. O. S. Ch. 182 ; 38 E. B. 936. 

Annotations : — Mentd. Fowler r. Cohon (185C), 4 W. R. 412 ; 

Gummoe v. Howos (1856), 3 Jur. N. 8. 176. 

375. .] — A sum of money, in the 5 per 

cents., set apart to answer an annuity, was reduced 
to 3J per cents., & the dividends having become 
insufficient to pay the annuity, the ct. made a 
prospective order for the sale, from time to time, 
of a sufficient x)art of the capital to meet the accru- 
ing payments of the annuity. — S wallow v* 
Swallow (1831), 1 Beav. 432, n. ; 48 E. B. 1008. 
Annotation : — ^FoUd. Hodgo v, Lowln (1839), 1 Beav. 431, 

376. .] — Stamper v, Pickering, No. 284, 

ante, 

377. .] — The dividends of a sum in ct. 

being insufficient for the payment of an annuity 
charged upon it, a prospective order was made, 
for the sale, from time to time, of so much of the 
corpus as would, together with the dividends, be 
necessary for raising the amount of the annuity. — ■ 
Hodge v, Lewin (1839), 1 Beav. 431 ; 48 E. B. 
1007. 

378. .] — Taylor v, Taylor, No. 538, post, 

379. .] — Wroughton V, Colquhoun, No. 

540, 

380. .] — Where there is a clear gift by 

will of a life interest the reversion, the estate 
proves insufficient, the tenant for life & reversioner 
must proportionately bear the loss. Seniblc : 
where there is a gift of an annuity of the residue, 
the annuity must be paid in full to the extent of 
the property. — C roly v. Weld (1853), 3 Do G, 
M.'& G. 993 ; 1 Eq. Bep. 131 ; 22 I.. J. Ch. 916 ; 
43 E. B. 389, L. JJ. 

381. .] — Testator, after bequeathing two 

pecuniary legacies, bequeathed three “ clear ” 
annuities for the lives of the annuitants. lie then 
bequeathed his residuary estat(‘ in trust to pay a 
clear annuity of £1,000 to his widow, A upon trust, 
after payment of the four annuities, to i^ay the 
residue of the income during the life of the widow 
to A. 9’he capital of the residue, after the widow’s 
death, was to be held as to £5,000, upon such trusts 
as the widow should appoint, A subject to her 
appointment the £5,000 was to be held in trust for 
B. for life, & after her death lo fall into the general 
residue ; A subject to such disposition as aforesaid, 
& as to the residue of testatc^r’s estate A effects 
after the widow’s death, A subject as to the £5,000 
A the interest thereof as aforesaid, ui)on trust to 
X)ay certain legacies amounting to £18,000, with an 
ultimate residuary gift to E. ; A there was a 
direction that, upon the death of the several 
annuitants, the funds on which the annuities were 
secured should follow the ultimate destination of 
the residue ; — Held : (1) the two first mentioned 
pecuniary legacies A three annuities had i^riority 
over every other gift ; (2 ) the annuities were 

charged on the capital of the residue, but A. was 
entitled to retain the surplus income paid to her 
in one year, A to receive the surplus for another, 
although the income was in the subsequent years 
insufficient to answer the annuities ; (3) on the 
death of an annuitant in the lifetime of the widow 
the ultimate residuary legatee did not become at 
once entitled to the fund set apart to answer the 
annuity ; (4) after the widow’s death the £5,000, 


PART IV. SECT. 2, SUB-SECT. 1. 

on corpws.]— Co ATO’ Trustees v. Coais (1903), 5 F. (Ot. of Seas.) 401 ; 40 Sc. L. R. 330 ; 10 S. L. T. 
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Sect. 2 . — Rights as to property charged — Capital or 
inco'ine: Sub-sects. 1 cfc 2, 

would have no priority over the other reversionary 
legacies ; (0) the reversionary legatees were not 
entitled to have any surplus income during the 
widow’s life set apart to secure payment of their 
legacies. — H aynes v. Haynes (1853), 3 Dc G. M. 
& G. 590 ; 43 E. R. 232, L. XT. 

Annotations : — QencraXly, Mentd. Wilks u. Groom (1856), 

27 L. T. O. S. 270 ; Banks v. BraiUiwalte (1862), 32 L. J. 

Ch. 35 ; lie Coles’ Will (1869), L. R. 8 Eq. 271 ; Re Currie, 

Bjorkman Kimberley (1888), 57 L. J. Ch. 743 ; He 

Saunders, Saunders v. Gore, [1898] 1 Ch. 17. 

382. .] — devise of real estate charged 

with a gross or annual sum simply operates as a 
cdiarge on the corpus, A not on the rents. — 
Thornbeii V. ^VlusoN (1858), as reported in 28 
L. X (^h. 145 ; 32 L. T. O. 8. 115 ; 7 W. R. 24. 
Annohdions : — Mentd. Re Dclauy, Conoley v. Quick, [1902] 

2 Ch. 642 ; Re Garrard, Gordon v. Crahfie, [1907] 1 Ch. 

382 ; Re Davidson, Minty v. Bourne, [1909] 1 Ch. 567. 

383. .] — Life annuity bequeathed by will 

held i)ayable out of the corpus of the estate. — 
Howartii V. Rothwell (1802), 30 Beav. 516; 
31 L. .1. Ch. 449 ; 8 Jur. N. 8. 09 ; 10 W. R. 263 ; 
51 E. R. 989. 

384. .] — Testator gave an annuity to his 

wife of £1,000, other annuities to other persons, 
to be paid out of the income arising from certain 
shares 6c a plantation in the Island of Ceylon. 
There was also a trust to invest the residue of the 
yearly income ai'ising from his shares & other his 
real i personal estate, 6c to invest the surplus for 
the benefit of .all his children, to be transferred 6c 
paid as therein directed, but subject nevertheless 
6c charged 6c chargeable with the payment of the 
annuities thereinbefore directed to b< paid : — 
Held : the annuity to the wife A the other annuities 
were cliarges on th(^ corpus of testator’s est,ate. — 
Potts v. Smith (1808), 18 L. T. 207. 

385. .] — Re Grant, Walker r. Mar- 

TINEAU, No. 033, po.s/. 

386. ,] — Testator bequeathed a pecuniary 

legacy 6c a life .annuity to his widow, 6c gave all 
his real 6c personal estate to trustees, upon trust, 
subject to the i)aynient of the legacy A annuity, 
to pay the rents 6c inc’omc to his daughter for 
life, 6c he directed that, after h(^r death, the estate 
should be held in trust for his grandchild, lie 
empowered his trustees to continue his busin(iss 
of a brick manufacturer, 6c to increase or diminish 
the real or personal estate employed therein at his , 
deatli : — Held : tlie annuity was a first charge i 
upon the corpus of the real 6c j)ersonal est.ate. — 
Re Webb, Leediiam v. Patchp:tt (1890), 03 L. T. 
545. 

387. .] — Re Tij(;ker, Tlxker r. Tucker, 

No. 920, post. 

388. Fund set aside by trustees — Subsequent 
diminution of income.] — An investment at Cal- 
cutta in the co.’s bonds, for securing an annuity 
for life, under a will, docs not discharge testator’s 
estate, if the co. lower their interest. — G ordon v. 
Bowden (1822), 0 Madd. 342 ; 50 E. R. 1121. 

389. .] — Testator gave the yearly 

sum of £2,000 sterling to his wife for lier life, A, 
after her decease, to his trustees, upon the s.ame 
trusts .as after declai*(*d concerning the yearly 
sum of £3,000. He then gave to his trustees the 
yearly sum of £3,000 sterling to issue out of a 
sufficient sum of stock in the 5 per cents., to be 
invested in the names of Ids trustees for fliat 
purpose, in trust for his daughter for life, A, after 
her decease, for her children. The trustees 
invested £100,000 5 per cents., to answer the two 
years sums. The stock was afterwards converted 
into 4 i)er cents., whereby the dividends became 


insufficient to pay the yearly sums : — Held : the 
legatees were not entitled to have the deficiency 
supplied out of testator’s residuary estate. — 
Kendall v. Russell (1830), 3 Sim. 424 ; 8 L. J. 
O. S. Ch. 108 ; 57 E. R. 1057. 

390. .] — Testator bequeathed an 

annuity to his wife for life, A liis residuary estate 
to his cliildren. The exors. set apart a fund to 
answer the annuity. Some of the children settled 
their shares in this fund, by specific description, 
A they afterwards incumbered the shares in the 
other residuary estate. By the reduction of the 
interest of the fund set apart, the capital of it was 
resorted to for payment of the annuity : — Held : 
the persons claiming under the settlements were 
not entitled, as against the incumbrancers of the 
residue, to have the annuity fund made good out 
of the residuary estate. — Wedderburn v. 
Wedderburn (1858), 25 Beav. 113; 53 E. R. 
579. 

391. Fund set aside by order of court — Subse- 
quent diminution of income.] — Testator having 
directed an annuity to be paid out of his i^ersonal 
est.ate, a sum of 5 per cent, stock was, in the course 
of the cause, ordered to be set .apart to answer 
the annuity. This fund having become insufficient 
for the purpose, by the (conversion of the 5 i^er 
cents, into 4 per cents., the deficiency was 
directed to be supplied out of another fund, to 
which other persons interested in the residue had 
been declared to be entitled. — Davies v, Wattier 
(1823), 1 Sim. A St. 403 ; 57 E. R. 184. 

Aniwlaiions : — Consd, Kendall r. Russell (18.30), 3 Sim. 424. 

Refd. Arundel] v. Arundcli (1833), (V)op. temj). Brough. 
139 ; limes v. Mitchell (1846), 1 I’h. 710 ; Stelfox i*. 
.Sugdeu (18.59), John. 234, 

392. .] — Where an annuity is jiayable 

out of the cle.ar residuary estate of testator the 
ct. has jurisdiction to set. apart .a sufficient sum to 
answer the annuit y ; A to pay the remainder of 
the residue to the residuary legatees. This juris- 
diction will be cxercistal in a prop(u* case notwith- 
st.anding the o}iposition of the .annuit.ant. The 
annuitant has nevertheless the right to resort if 
it becomes necessary, to th(‘ corpus of the fund set 
.apaii. — Harbin v. Masterman, [1890] 1 Ch. 351 : 
05 L. .X Ch. 195 ; 73 L. T. 591 ; 44 W. R. 421 : 
12 T. L. R. 105 : 10 Sol. Jo. 129, C. A. 

Aimotiiiion.< : — Apld. Re Earl(‘, TucIot v. Donne (11)23). 131 

L. T. .383. Refd. Re Evans <S:, B(?ttoll’K ( \>n tract, [1910] 2 Ch. 
438. 

393. Subsequent direction by testator to set 
apart fund.) —TestaJor gave an annuity of £250 
to liLs widow, A directed that a competent part of 
his money should be invested, to the intent tliat 
the widow might receive the annuity “ out of the 
inter(‘st, dividends, proceeds, A produce ” thereof ; 

A he gave the monc^ys to secure, but subject to, 
tlu^ annuity, A his residuary personal estate to 
pltfs. : — Held : th(^ annuity was a charge on the 
capit.al ; A tln^ assets being deficient, tlie exors. 
had properly paid the annuity out of the capital. — 
Miner v. Baldwin (1853), 1 Sm. A G. 522 ; 17 
Jur. 823 ; 05 E. R. 229. 

Whether deficiency payable out of corpus.] — 

See Part V., Sect. 3, sub-s(ict. 2 A., post. 

394. 1 — Testator by his will gave a life 

annuity which he directed to be issuing out of his 
T*eal estate until a nephew attained twenty-one, A 
thenceforth out of his personal estate. He 
directed tlie real (‘state to b(^ sold by trustees, who 
W(a-e also €?xors. of the will, on the nephew attaining 
twenty-one, A the proceeds to be held upon tlu^ 
trusts thereinafter declared, lie also directed the 
trustees to sell his personal estate A out of the 
jiroceeds to pay his (lebts, funeral A testament ary 
expenses A legacies, A to invest the residue, witli 
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the surplus rents & profits of the real estate until 
it was sold, & the proceeds of it after the sale, & 
stand possessed of the investments upon trust to 
set apart thereout a fund for payment of the 
annuity, &; on its determination to apply the fund, 
set apart to answer it, in the same manner as was 
therein directed with respect to the residue of the 
personal estate, & he gave the residue of the trust 
fimd to his nephew. An insufficient fund was set 
apart to answer the annuity, of which there were 
consequently arrears at the annuitant’s death : — 
Held: (1) the legacies were payable out of the 
proceeds of the real as well as of the personal 
estate ; (2) the annuity was also payable out of 
the mixed fund ; (3) the arrears of it were payable 
out of the fund set apart to answer it. — B right v. 
Larcher (1858), 3 De G. & J. 148 ; 44 E. K. 1225, 
L. JJ. ; subsequent proceedings (1859), 4 De G. & 
J. 608, L. JJ. 

Annotations: — As to (2) Apld. Perkins v. Cooke (18()2), 2 

Jolin. & H. ,S93. PoUd. Brayne v. Roes (1866), 15 W. R. 

195. Oenerallu, Refd* Field v. Peckett (No. 1) (isei), 

29 Boav. 568 ; Gee v. Mahood (1878), 47 L. J. Ch. 641. 

395. .] — ^Where an annuity is, by will, 

(expressly charged on the corpus of an estate, subse- 
quent words tending to show that testator con- 
templated that it should abate in the event of the 
income of the property being insufficient : — Held : 
not to deprive the annuitant of the right to have 
the corpus applied towards making good any 
deficiency of income to meet the annuity. — 
Pearson v. Helliwebl (1874), L. It. 18 Eq. 411 ; 
31 L. T. 159 ; 22 W. R. 839. 

396. .] — Re Mason, Mason v , Robin- 

son, No. 406, post, 

397. .] — ^Wliei e there is in a will an 

absolute gift of an annuity, the fact that this is 
followed by a direction to set apart a fund to 
answer the annuity out of the income thereof 
does not exonerate the capital of the estate from 
the liability to have the amount necessary for 
payment of the annuity made up thereout from 
time to time in case of insufficiency of income. — 
Re Taylor, Illsley v , Randall (1884), 53 L. J. 
Ch. 1161 ; 50 L. T. 717 ; 33 W. R. 13. 

Sub-sect. 2. — Direction to Trustees of 
General Estate. 

A, To Pay Anyiuity out of Income, 

398. Charge on corpus.] — ^Annuities given by a 
will out of the interest, dividends, or proceeds of 
testator’s estate : — Held : to be chargeable upon 
the corpus. — Emery v. Bond (1851), 17 L. T. O. 8. 
275. 

399. .] — Testator was in 1792 possessed of 

freehold lands, & of an equitable fee in a copyhold 
estate. He made a will, by which he subjected 
the whole of his real estate in aid of his personality, 
to the payment of his debts, & subject thereto, he 
gave all his “ messuages, tenements, lands, here- 
ditaments, & premises, with the buildings, mines, 
etc.,” thereon & therein, over which he had a 
disposing power, to trustees, for five hundred 
years, out of the rents, etc., or by assignment, etc., 
of the term, to raise money to pay his debts, 
legacies, &, after payment thereof, to apply the 
rents, etc., or the remainder of the estate, to the 
use of his grandson C., on his attaining twenty- 


three, & to raise £1,000 to pay to his other grand- 
son R., on his attaining twenty-three, & in order 
that these two grandsons might be properly 
educated, testator directed that the sum of £200, 
until C. should attain twenty -three & £100 after- 
wards, & rtll R. should attain twenty-three, should 
be raised for that purpose. By the custom of the 
manor the copyholds which testator possessed 
would descend to his customary heir or heirs, the 
tenure being gavelkind. Testator had not made 
any surrender of them to the use of the will. 
When he died in 1799, his only daughter, the 
mother of C. &; R., was his customary heir, & on 
her death, they became her customary heirs. 
The annuities created for the maintenance of the 
grandsons had fallen into arrear : — Held : (1) they 
were charged on the real estate itself, & not merely 
on the annual rents & profits ; (2) the annuities 
did not carry interest. — Torre v, Browne (1855), 
5 H. L. Cas. 555 ; 24 L. J. Ch. 757 ; 26 L. T. O. S. 
129 ; 10 E. R. 1017, H. L. ; affg, 8. C. sub nom, 
Davis v, Browne (1851), 14 Beav. 127. 

AnnotaiUms : — As to (2) Consd. Booth v, Coulton (1861). 

2 Oiflf. 514. Apld. Edwards v. Warden U876), 1 Apt). Cas. 

281 ; Wheatley v. Davies (1876), 35 L. T. 306 ; Rc Hlscoe, 

Hiscoo V. Waite (1902), 71 L. J. Ch. 347. 

400. .] — Testator by his will gave to a 

daughter on her marriage a sum of stock producing 
an income of £210, & further out of his general 
dividends the sum of about £190 annually, making 
in all £400 per annuyn. He also referred to the 
settlements of two married daughters, & directed 
that the income of the property settled upon them 
by him at their respective marriages should be 
increased out of the same general dividends to 
£400 annually to each ; — Held : the provision 
amounted to a gift of corpus, & the trustees of the 
respective settlements were entitled to receive as 
corpus, out of testator’s estate, sums sufficient, 
in each instance, to produce the supplementary 
income. — Engelhardt v. Engeliiardt (1878), 
26 W. R. 853. 

401. Annuity & residuary bequest.]— 

Testator, after reciting that the income of his 
wife, in case she sm*vived him, would consist, in 
part, of the rent of a leascdiold estate, which he had 
settled on her, directed his trustees, in case the 
lease should expire in her lifetime, to pay to her, 
out of the dividends & interest arising from a 
sufficient part of his personal estate, at their 
discretion, so much per annum as would be an 
equivalent for tlie rent lost thereby ; & he gave 
his residuary personal estate to the trustees, in 
trust to invest it in the usual securities, & to 
accumulate the income until the lease should expire 
in his wife’s lifetime, then, during the remainder 
of her life, to pay her the income of the accumulated 
fund, &, after her death, to stand possessed of the 
capital for his grandchildren. The lease expired 
in the wife’s lifetime ; but the income of the 
residuary fund was not equivalent to the rent lost : 
—Held : the wife was entitled to have the defi- 
ciency of her income made good out of the capital 
of the residuary fund. — B oyd v. Buckle (1840), 
10 Sim. 595 ; 59 E. R. 746. 

Annotations : — Distd. Miller r. Huddlcetono (1851), 3 Mac. 

& G. 513. Dbtd. Perkins v. Cooke (1862), 2 John. & U, 

393. Consd. Harbin v. Masterman (1895), 73 L. T. 591. 

402, .] — Testator, subject & charged 

with the payment of his annuities, devised his real 
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398 1. Charge on cormis .] — A bequest 
of annuities out of “ the not income or 
proceeds ’* of property directed to be 
converted Into money renders the 
corpus subject to the payment of said 
annuities If the Inoome therefrom Is 

J. — ^VOL. XXXIX. 


Insufficient to pay the same, since the 
word “ proceeds ** included corpus 
unless it is clear that a more restricted 
moaning is intended. — Beal v. Eastern 
Trust Co. (1914), 14 E. L. R. 432. — 
CAN. 

39811. .] — Bell v. Bell (1872), 


6 I. R. Eq. 239.— IR. 

398 ill. Re West’s Estate, 

[1898] 1 I. R. 75.— IR. 

398 Iv. .] — Adamson’s Trustees 

V. Adamson’s Executors (1891), 18 
R. (Ct. of Sess.) 1133 ; 28 Sc. L. R. 
869.— SCOT. 


L 
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Rentcharges and Annuities. 


Sect, 2 . — Rights as to 'property charged — Capital or 
income : Svh-eect. I 

estate to trustees, as to part for his wife for life, & 
then, in the first place, out of the rents, to pay the 
annuities, & subject to the life estate of his wife & 
the annuities to A. for hfe, etc. : — Held : the real 
estates were liable to be sold for iiayment of the 
arrears of the annuities. — ^Picard v, Mitchell 
(1851), 14 Bcav. 103 ; 51 E. R. 225. 

Annotation : — Consd. Ue Tucker, Tucker v. Tucker, 11893] 
2 Ch, 323. 

403 . Residuary bequest subject to 
annuity.] — Leaseholds were bequeathed, upon 
trust, out of the rents & profits, to pay an annuity 
of £52 for the life of the annuitant, “ subject 
& without prejudice to the annuity,** were 
bequeathed upon other trusts, but without any 
trust for sale. They were purchased by a railway 
co. under the provisions of Lands Clauses Con- 
solidation Act, 1845 (c. 18), &> the proceeds paid 
into ct. ; but the income was insufficient to 
keep down the annuity : — Held : portions of the 
corpus ought to be sold from lime to time to 
satisfy the growing payments. — Be London, 
Brighton & South Coast Ry. Co., Ex p, Wil- 
kinson (1849), 3 De (i. & Sm. 033 ; 19 L. J. Ch. 
257 ; 14 L. T. O. S. 171 ; 14 Jur. 301 ; 04 E. R. 
038. 

Annotaiions : — Apld ,Rc Howarth, Howarth v. Makinson, 
[1909] 2 Ch. 19. Refd. Rc Hoden, Boden v, Bodcn, [1907] 
1 Ch. 182. 

404 . — Testator directed his 
trustees out of the in(^ome of his residuary real & 
personal estate to pay an annuity of £290, & after 
the decease of the annuitant to permit the fund 
out of which the annuity should arise to fall into 
his general residuary personal estate, & the will 
contained gifts over of the residuary real &: personal 
estate. The income of testator’s estate being 
insufficient for payment of the annuity ; — Held : 
the deficiency ought to be made good out of the 
corpus, — Perkins v, Cooke (18()2), 2 John. & H. 
393 ; 31 L. J. Ch. 823 ; 8 Jur. N. 8. 1150 ; 70 
E. R. 1110. 

Annotation ; — Refd. Biruh r. Sherrutt (18G7), 2 Ch. App. 
644. 

405 . -.] — Testator directed his 
trustees to convert & ' invest his property, 

“ with & out of the interest, dividends, & annual 
proceeds thereof, levy & raise the annual sum of 
£100,*’ & pay it to his mother for life, “ & from & 
after the payment of the annual sum of £100, & 
subject thereto,” he declared that the trustees 
should stand possessed of his trust moneys, stocks, 
funds, & securities, upon the trusts thereinafter 
mentioned. The income of the whole estate being 
insufficient to pay the annuity ; — Held : the 
deficiency must be paid out of the corpus. — 
Birch v, Sherratt (1807), 2 Ch. App. 644 ; 36 
L. J. Ch. 925 ; 17 L. T. 153; 16 W. R. 30, 
L. JJi 

Annotations : — Distd. Michcll v, Wilton (1875), L. R. 20 Eq. 
269. Conad. Gee v, Mahood (1878), 9 Ch. V. 151 : Re 
Tucker, Tucker i\ Tucker, [1893] 2 Ch. 323. Distd. Re 
Boden, Boden v. Boden, [1907] 1 Ch. 132. Consd. Rc 
Howarth, Howarth r. Makinson, [1909] 1 Ch. 485 ; Re 
BouJeott^s Settlnit., Wood v. Boulcott (1911), 104 L. T. 
205. Apld. Watkins' Hettlmt., Wills r. Spcnco, [1911] 
1 Ch. 1. Kefd. RawHon r. M'Causlarid (1873), 22 W. R. 
146 : Hambro v. Hambro (1894), 63 L. J. Ch. 627 ; Re 
Jordlflon, Ralne v. Jordlson, [1922] 1 Ch. 440. 

406 . -.] — Testator bequeathed 
life annuities to various persons, & then bequeathed 
his general personal estate to trustees, ” upon 
trust out of the income thereof to pay & keep 
down ** the annuities, &, ” subject thereto,’* upon 
trusts for his son Sc daughters : — Held / the 


annuities were chargeable on the corpus. — Re 
Mason, Mason v, Robinson (1878), 8 Ch. D. 411 ; 
47 L. J. Ch. 660 ; 26 W. R. 734. 

Annotations .—Apld. Re Taylor, Illsley v. Randall (1884). 
63 L. J. Ch. 1161. Oonsd. Re Tucker, Tucker v. Tucker, 
[1893] 2 Ch. 323 ; Re Howarth, Howarth v. Makinson, 
[1909] 1 Ch. 485. 

407 . .] — Testator, by his will, 

gave his real & the residue of his personal estate 
to his brother upon trust for sale & conversion, 
& to hold the proceeds ” upon trust to pay out 
of the income tnereof the sums following, that is 
to say ” one clear annuity to each of three defts. 
for her separate use without power of anticipation, 
& “ subject to the aforesaid annuities ” testator 
directed that the fund should be held upon trust 
for his brother absolutely. 

The income had recently proved insufficient for 
the payment in full of the annuities : — Held : 
having regard to the terms of the gift over the 
annuities were a charge upon the corpus. — Re 
Howarth, Howarth v, Makinson, [1909] 2 Ch. 
19 ; 78 L. J. Ch. 087 ; 100 L. T. 865 ; 53 Sol. Jo. 
519, C. A. 


Annotations : — Distd. Rc Boulcott’s Scttliiil,, Wood v. 
Boulcott (1911), 104 L. T. 205. Apld. ii’r! WatkiiiH’ 
Settlmt., WillH r. Spence, [1911] 1 Ch. 1. FoUd. Rc 
Youn^?, Brown r. Hodiy:Hon, [1912] 2 Ch. 479. Refd. 
Re Jordiaon, liaino r. Jordlson, [1922] 1 Ch. 410. 


408 . .] — By a marriage settle- 

ment certain property was conveyed by the 
husband to trustees upon trust, after his death, 
out of the income of the trust premises to pay a 
clear annual sum of a given amount to his widow 
for life & subject tlioreto ” upon certain trusts 
over : — Held : the words ” subject thereto *’ 
meant subject to the annuity, &; consequently 
the annuity was a charge on the corpus. — Re 
Watkins’ Settlement, Wills v, Spence, [1911] 
1 Ch. 1 ; 80 L. J. Ch. 102 ; 103 L. T. 749 ; 55 Sol. 
Jo. 63, C. A. 

409 . .] — Testator gave liis real 

personal estate to trustees upon trust for sale 

& investment, & to hold the investments in trust 
out of the income thereof, to pay two annuities 
to the annuitants for their respective lives, & upon 
further tmst to accumulate the i*esidue of tlic 
income until the youngest child of J. should 
attain the age of twenty-one years, or until the 
expii-ation of twenty-one years from testator’s 
death, whichever should first happen, & after the 
attainment of the age aforesaid by the youngest 
child of J. or the expiration of the term, whicli 
should first happen, testator directed his trustees 
to hold the trust fund, & accumulations, “ subject 
nevertheless to the said annuities,” in trust for 
the children of J. then living & the children of 
any deceased children per stirpes. The will also 
empowered the trustees to apply the income of the 
share of a child or grandchild of J. in the trust 
fund, or the accumulations thereof. ” subject to 
& after payment of the annuities,” for or 
towards the maintenance of the child or grandchild 
&, ” subject to providing for the annuities,” to 
raise a part of the expectant, presumptive or vested 
share of a child or grandchild in the trust fund 
& the accumulations, & to pay or apply the 
same fop his benefit: — Held: notwithstanding 
the direction to accumulate the residue of the 
income the annuities were a charge upon the 
coipus. 

Qu, : whether there is any difference between a 
charge on corpus & a continuing charge on income. 
— Re Young, Brown v, Hodgson, [1912] 2 Ch. 
479; 81 L. J. Ch. 817 ; 107 L. T. 380. 


Armotatum : — ^ReM. Re Turner, Klaftenborger v. Groom- 
bridge. [1917] ] Ch. 422. 



Part IV. — Eights as Affected by Various Forms of Limitation. 147 


410 . Charge on income.] — P hilipps v. Philipps, 
No. 934, post. 

411 . .1 — By a trust deed the trustees were 

empowered, by sale or mtge. of the trust estates, 
to pay specified debts, & secondly, the mtges. on 
the trust estates, with a direction, “ out of the rents 
or any other moneys held by them upon the trusts 
of the deed,” to pay an annuity to A, until the 
mtges. should be paid olT : — Held : upon the 
import of the whole instrument, “ otlier moneys ” 
had reference to those cjicsdem generis, & the 
annuity was payable out of income only. — 
Clifford v. Arundell (1860), 1 l)e Gr. P. &; J. 
307 ; 45 E. R. 378, L. C. 

412 . .1 — Testator devised lands, with 

power of distress & entry, to trustees, upon trust 
to pay out of the rents & profits of the same an 
annuity to B. A suit was instituted to administer 
the estate, to whicli^ B. was made a party, who 
afterwards sold his annuity, with the arrears, 
to C. Upon C. filing his bill praying for payment 
of the annuity, & the arrears, by sale or mtge. of 
the estate : — Held : there was not a charge on the 
corpus of the estate. — Lambp:rt v. Turner 
(1862), as reported in 7 L. T. 521 ; 8 Jur. N. S. 
1223 ; 11 W. R. 51. 

413 . .] — Testator devised his real estate 

to trustees upon trust in the first place out of the 
rents, issues &; profits to pay life annuities ; “ <fc, 
subject to the trusts aforesaid ” to pay the residue 
of the rents, issues & profits to his four grandsons 
for life, & as any of them died he devised his 
one-fourth of the real estates to their cliildren in 
tail : — Held : the annuities were not (jharged on 
the corpus of the estate. — Sheppard v. Sheppard 
(1863), 32 Beav, 194 ; 55 E. R. 76. 

414 . .] — An annuity given by will lield not 

to be a charge on coipus, it appearing on the 
whole will that testator, when he made the gift 
of the annuity, was dealing with income only, of 
which he considered there would be a surplus, & 
tliat he had iriade a subsequent gift of the entire 
corpus.— Salvin v. Weston (1866), 35 L. J. Ch. 
552 ; 12 Jur. N. 8. 700 ; 14 W. R. 757. 

415 . .] — Testator gave all his residuary 

real & personal estate to trustees upon trust for 
sale & conversion &> investment, to hold the 
same “ In case I shall leave any child living at my 
decease then upon trust to pay to my wife during 
her life &> so long as any child of mine shall be 
living such a sum out of the income of my resi- 
duary trust funds as with the income which my 
wife shall from time to time receive under or by 
vii'tue of the settlement made on our marriage 
shaU make up the total annual incomc3 of £8,000. 
But in case 1 shall leave no child surviving me or 
leaving such, every sucli child shall die in the lifetime 
of my wife then upon trust to pay to her during 
lier life such further sum as with the income to 
bo derived from the settlement shall make up the 
annual sum of £10,000, & 1 direct that the annual 
sums of £8,000 or £10,000 as the case may be shall 
be deemed to commence & be payable as from my 
death & subject to the trusts aforesaid in trust 
to divide my residuary trust funds unto & equally 
between all & every my children ” wdio shall 
attain twenty-one or marry. “ But in cas<j I shall 
leave no child surviving me who shall take a 
vested interest in my residuary trust funds then 
subject to the trusts aforesaid I give & bequeath 
the same to my nephew II.” There was no child 
of the marriage, &; the income of testator’s resi- 


duary estate was insufficient to pay the annuity : 

' — Held : the direction to pay out of income, though 
expressed only in the case of the £8,000 annuity, 
applied also to the £10,000 annuity, & this direc- 
tion charged the annuity only on income during 
the widow’s life, & did not create either a charge 
on the corpus or a continuing charge on the 
income. — Re Boden, Boden v. Boden, [1907] 

1 Ch. 132 ; 76 L. J. Ch. 100 ; 95 L. T. 741, C. A. 
AnrwtatUms : — Consd. lie Howarth, Howarth v. MakiiiHon, 
[1909] 2 Ch. 19. Folld. Re Boulcott’s Settlmt., Wood v. 
Boiilcott (1911), 104 L. T. 205. Consd. Re Young, Brown 
V. Hodgson, [1912] 2 Ch. 479 ; Re Rose, Rose v. Rose 
(1915), 85 L. J. Ch. 22. Refd. Re Bigge, Granville v. 
Moore, [1907] 1 Ch. 714 ; Re Watkins’ Settlmt., Wills 
V, Spence, [1911] 1 Ch. 1. Mentd. Re Joseph, Pain v. 
Joseph, [1908] 2 Ch. 507. 

416. .] — There is no rule of construction 

that a direction to pay an annuity out of the 
income of a residuary estate, without any words 
limiting tlie direction to currtmt income, creates a 
continuing charge upon income. The intention 
to create sucli a charge must be found in the will. 

B. by will gave her residuary estate to trustees 
upon trust to realise & invest, & out of the income 
thereof to pay certain annuities, & subject thereto 
to pay the income to T. for her life, after her 
death to laise out of the capital thereof certain 
legacies &, “ subject to the trusts aforesaid,” to 
hold the trust premises & the income thereof in 
trust for certain mimed persons in equal shares. 
The income of testatrix’s estate was insufficient to 
I)ay the annuities in full : — Held : the annuities 
were not (-barged upon the corpus, & were not a 
continuing charge uj)on the income, but only on 
the current income, & must fail so far as the cur- 
rent income was insufficient to meet them. — 
Re Bigge, CxRANVILle v. Moore, 11907] 1 Ch. 714 ; 
7.6 L. .T. Ch. 413 ; 96 L. T. 903 ; 51 Sob Jo. 410. 
Annotations : — Distd. Re Howarth, Howarth v, Makinsoii, 
[1909] 1 Ch. 485. Overd. Re Watkins’ Sottlmt,.. Wills 
V. Spence, 1 1911] 1 Ch. 1. Refd. Re Strict, Vivers v. 
Holman (1922), G7 Sol. Jo. 79. 

417. .] — By a settlement settlor conveyed 

property, which was partly reversionary, to trus- 
tees, who were to pay, subject to his mother’s life 
interest, the rents & other income to himself & 
his assigns during his life. It included a proviso 
that if settlor die(l leaving a widow surviving him 
the trustees should from 6c after the death of the 
tenant for life of the reversionary property & after 
settlor’s death & until his widow should remarry, 
pay the annual income up to the amount of £100 
per annum by equal half-yearly payments, such 
payments t(3 comiricnce at the expiration of six 
calendar months from the death or second marriage 
of settlor’s mother <to the death of settlor if liis 
widow should be still alive & unmarried, <fc if slie 
should marry again or die on any other day than 
one of tlie half-yearly days for payment then 
immediately after such death or marriage pay to 
such widow or her exors. so much of the annuity 
as shall be proportionate to the period which shall 
have elapsed of the then current year. The 
settlement then proceeded : “ it is hereby 

agreed & declared that subject to the trusts 
provisions hereinbefore expressed the said trustees 
hereof shall stand seised & possessed of the 
premises hereinbefore expressed to be conveyed 
upon trust for such childi-en of the settlor as should 
attain twenty-one years or marry in equal shares.” 
There was no child of the marriage, & the income 
of the settlement funds was insufficient to keep 
down the annuity, & two questions were i-aised 


410 i. Charge on income .] — Bowman 
V. Bowman, [1912] S. R. Q. 260.— AUS. 

b. Annuity dt residuary he- 

quest — Both i)ayahlc out of income .] — 


Machray V. HiuuiNS (1892), 8 Man. 
L. R. 29.— CAN. 

c. Annuity payable out of 


income of residue.] — Cousins v. Me. 
iLVRTDE (1912), 31 N. Z. L. R. 1101 

— N.Z. 

L 2 
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by the summons : (a) was the annuity charged on 
corpus ; & (6) if not, was there a continuing 

charge on the income? — Held: (1) the annuity 
was not charged on corpus ; (2) it was in the 
contemplation of settlor that on the death of the 
widow there would be a revesting of the property, 
& the trustees should stand possessed of it, subject 
to the payment of the annmty during her life on a 
different set of trusts ; on this point it was similar 
to Be Boden, Boden v. Boden^ No. 415, ante^ & there- 
fore, the annuity did not create a continuing chai*ge 
on the income. — Be Boulcott’s Settlement, 
Wood v. Boulcott (1911), 104 L. T. 205 ; 55 Sol. 
Jo. 313. 

418. Continuing charge.] — Where certain 

annuities & an annual allowance were directed 
to be raised out of the annual rents <fe profits of 
an estate, & paid & apjjlied for the uses of the 
daughters of testator, & the surplus of the rents 
&; profits to be accumulated for twenty-one years, 
or until sums of £40,000 & £100,000 should be 
raised & invested, when the annuities & allowance 
should cease : it was held that the annuities & 
allowance w'ere not charges on the corpus of the 
estate ; but that the arrears of sucli annuities 
allowance, which the rents & profits during the 
twenty-one years had been insufficient to pay, 
ought to be raised & paid out of the rents & 
profits aceming after the expiration of the twenty- 
one years. — Forbes v. IIichardson (1853), 11 
Hare, 354 : 21 L. T. O. S. 86 ; 1 W. B. 230 ; 08 
E. R. 1312. 

419. .] — Testator gave li i real &: 

Xiersonal estate to trustees in trust t^o pay his 
debts & legacies, & then out of the annual profits 
of the residue, to pay three life annuities, <&, 
“ subject as aforesaid,” to stand possessed of the 
residue, upon trust to apply the income for tlu; 
benefit of G. for life, & after liis death the testator 
gave the residue to P. The income of the residue 
proved insufficient to pay the three annuities in 
full, A; the trustees paid them rateably till Nov. 
1868, when one of the annuitants died with an 
arrear owing to him ; the tenant for life being still 
living : — Held : the annuities were a continuing 
charge on the rents & profits, «fe the rents A; 
profits since Nov. 1868, must be applied first in 
payment of the arrears of the three annuities 
2 )assu^ & then in payment of the two subsisting 
annuities. — Booth v, Coulton (1870), 5 Ch. App. 
084 ; 39 L. J. Ch. 622 ; la W\ R. 877, L. J. 
AntwialUytis : — Consd. Jtc Mason, Mason v. Robinson (1878), 

8 Ch. D. 411 ; Me Boden, Boden v. Boden, [1007] 1 Cli. 

132. Folld. He Howartli, Howartli v. Makliison, [1900] 

1 Ch. 485. Apld. Re Boulcott’s Settlmt., Wood v. Boulcott 

(1911), 104 L. T. 205. Consd. He Rose, Rose v. Rose 

(1915), 85 L. J. Ch. 22. Reid. A.-G. v. Glossop (1906), 

76 B. J. K. B. 199. 

420. .] — Testator gave all the residue 

of his real personal estate to trustees for a term 
of eleven years from his decease, upon trust to pay 
out of the rents, interest, dividends, & proceeds, 
certain life annuities ; & he directed that the 
residue of the rents, etc., should, during the term, 
be accumulated for the benefit of the person who 
should become entitled to the residue of his per- 
sonal estate at the expiration of the term ; & after 
the determination of the term he devised his real 
estate, subject to & charged with the payment of 
the annuities for the residue of the lives, with 
powers of distress &- entry for the recovery of the 
same, as if the same had been secured by a lease 


for years, unto the trustees, in strict settlement : — 
Held : the arrears & the annuities were not 
charged upon the corpus, but upon the income, & 
must be paid out of the income & future income, 
so far as any might be required. — T aylor v, 
Taylor, Be Taylor’s Estate Act (1874), L. R. 
17 Eq. 324 ; 43 L. J. Ch. 314 : 30 L. T. 49 ; 22 
W. R. 349. 

Ann^^tationB : — Distd. Horton v. Hall (1874), L. R. 17 Kq. 
437. Dbtd. He Tucker, Tucker v. Tucker, 11893] 2 Oh. 
323 ; Hambro v. Hambro, [1894] 2 Ch. 564. N.F. He 
Young, Brown v. HodgHon, [1912] 2 Ch. 479. I am 
bound to follow He Ilowarth, [1909] 2 Ch. ]9, & to 
treat Taylor v. Taylor as overruled by that case (Pabker, 
J.). Reid. Kelsey v. Kelsey (1874), 22 W. R. 433 ; Pear- 
son V. Hdlliwell (1874), L. R. 18 Eq. 411. 

421. ,] — Testator devised his real 

estate & bequeathed his residuary personal estate 
on trust, in the first place, out of the rents 
profits thereof to pay his widow the clear annual 
sum of £300 during her life, to pay the remainder 
of such rents & profits to his sister during her life, 
<fe after lier decease, as to the trust estate, in trust 
for all the children of his sister as tenants in com- 
mon. The rents & profits were insufficient to pay 
in full the annuity to the widow : — Held : the 
widow was not entitled to a continuing charge 
upon the rents & profits after her own death until 
the aiTears of her annuity should be satisfied, but 
only to the rents & profits during her life. — 
WORMALD V , Muzeen (1881), 50 L. J. Ch, 776 ; 
45 T. ] 15 ; 29 W. R. 795, C. A. 

Annotations : — Consd. He Biggc, Granville v. Moore, [1907] 
3 Ch. 73 4. Dbtd. He Howarth, Howuirth v. Makinisoii, 
[1909] 1 Ch. 485. 

422. .] — Testator gave an annuity to 

his widow, which he directed should be ])aid in 
full, subject to that & other annuities he directed 
the income of his estate to be accumulated for the 
benefit of his cliildren attaining twenty -tlirce, the 
accumulations of income to be ” subject to such 
payments thereout as aforesaid,” & declared that 
no portion of capital or corpus should be made over 
to bis children so as to prejudice or affect the due 
payment of the annual sums hereinbefore bt‘- 
queathed : — Held : the widow’s annuity was a 
continuing charge on the income of the estate, ^ 
the arrears thereof must be made up after the 
widow’s death . — Be Rose, Rose v. Rose (1915), 
85 L. J . Ch. 22 ; 113 L. T. 142. 

B, To Set Apart Fund for Payment, 

423. Charge on corpus — Bestowal of annuity 
testator’s main object.] — Testator having directed 
his exors. to lay out in what govt, security they 
pleased, as much money as would produce n, 
certain annual interest, A. having given that annual 
interest to his wife during her life, in case she did 
not marry again, the exors. invested in the 5 per 
cents, a sum which yielded dividends exactly 
equal to the si)ecifled income ; those dividends 
being afterwards diminished by the conversion of 
the 5 per cents, into 4 ])er cents., the widow was 
held entitled to have the deficiency made good, 
either by the sale from time to time of portions of 
the appropriated stock, or out of any other part 
of the residue wliich could be made available. — 
May V, Bennett (1826), 1 Russ. 370 ; 38 E. R. 
144. 

Annotations : — Distd. KcEdall r. RubbcII (1830), 3 Sim. 424. 
Apld. AnmdolJ v. Arimdell (1833), Coop. temp. Brough. 
139. Distd. ImioH V. Mitchell (1846), 1 Ph. 710. Apld. 
Wright V, Callender (1852), 2 Do G. M. & G. 652. Folld. 
MUIh V. Drewitt (1855), 20 Beav. 632. Distd. Kindle v. 
Taylor (1855), 20 Bcav. 109; Baker v. Baker (1858), 
6 H. L. CaB. 616. Apld. Brayne v. Rooh (1866), 15 L. T. 
349 ; Carmichael v. Gee (1880), 5 App. Cafl. 588. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

d. Charge on corpwfi.]~Bicowx r. Abuout (1908), 5 C. L. R. 487.—AUS. 
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424 . .] — Testator directed his exors. 

to stand possessed of his personal estate, upon 
trust to invest a sullicient portion tiiereof in the 
funds to produce an annuity of £2 per week, to 
be paid to one of his sons, that after liis son’s 
decease the sum to be so invested should fall into 
the residue. He directed his exors., as soon as his 
youngest child should attain twenty-one, to 
divide his remaining estate amongst all his children, 
except the annuitant, equally, directed that, 
upon the decease of tlie annuitant, the sum 
invested to produce his annuity should be divided 
in like manner among all testator’s other children 
who should then be living, & the issue of such as 
should be dead, share share alike. The income 
of the residuary estate was insufficient to pay the 
annuity : — Held : the annuitant was entitled to 
have the deficiency jnade uj) out of the capital, 
but not to have the annuity valued & the amount 
of the valuation paid to him. — W imuht v, C)al- 
LRNDER (1852), 2 De G. M. & G. 0.52 ; 21 h. .1. Cli. 
787 ; 19 L. T. O.S. 308 ; 10 lur. 017 ; 42 K. 
1027, L. .TJ. 

Annotations : — Apld. Croly v. Wold (IS.'SS), 3 De G. M/ & G. 

993 ; Miner v. Baldwin (18.53), 1 Sm. & G. .522. FoUd. 

Injfleman r. Worthinprton (18.55), 25 L. J. Ch. 4«. Distd. 

Hindle v. Taylor (1855). 20 Beav. 109 ; Baker v. Baker 

(1858), C H. L. Cas. 616. Apld. Upton v. Vanner (1861), 

1 Drew. & Stri. 594 ; Brayno v. Rees (1866), 1.5 L. T. 349. 

Consd. Michell v. Wilton (1875), L. R. 20 Rq. 269. Apld. 

Carmichael v. Gee (1880), 5 App. Cas. 588 ; He Cottrell, 

Bnokland. v. Bedingfleld (1910), 79 L. J. Ch. 189. Refd. 

Hickman v. Upsall (1860), 6 Jur. N. 8. 367 : He Dempster, 

Borthwlck v. Lovell, [1915] 1 Ch. 795. 

425 . .] — Testator directed his trus- 

tees to invest so much money as would be sufficient 
to produce an annuity of £20 per annum, & to pay 
the annual sum of £120 to his widow until certain 
property to which he would be entitled should fall 
into possession, when his trustees wore to invest 
so mucli money as would, with the money before 
directed to be invested, produc(‘ an annual income 
of £2.50, to pay the sum of £250 to his widow for 
her life, tSc after her decease in trust to call in Ihe 
sum of £1,000, part of the money so directed to be 
invested, & pay that sum to such persons as the 
widow should appoint, or, in default of appoint- 
ment, to her next of kin. Testator then gavii other 
legacies & bequeathed the residue of his lu'opcrty. 
The income of testator’s estate proved to be in- 
suhiciont for the payment of the annuity to his 
5vidow, & the arrears would exhaust the whole 
estate ; — Held : the arrears of the annuity were 
the first charge upon the estate, in prioi-ity over 
the legacy of £1,000 & the other general legacies. — 
Ingleman V . WoimiTNiJTON (1855), 25 L. ,1 , Gh. 4(5 ; 
2(‘) L. T. O. S. 253 ; 1 Jiir. N. S. 1002 ; 4 W. R. 01. 

426 . .] — Testator directed the in- 

vestment in the funds of sullicient to produce £40 
a year, & the dividends to be paid to his wife for 
life, he bequeathed his general residue & the 
fund invested, after her deaili, to other persons. 
An investment was made in 5 per cents., which 
wer(^ reduced & produced less than £10 ; — Held : 
(1) the widow was entitled to have the deficiency 
made good out of the corpus of the fund. 

The widow had received less than £40 for 
thirty-three years: — Held: (2) there had been 
no laches or acquiescence, the question now 
relating to the respective rights of parties to an 
existing trust fund. — M ills v. Drewitt (1855), 20 
Beav. (532 ; 25 L. T. O. S. 293 ; 1 Jur. N. 8. 81 G ; 
3 W. R. (526 ; 52 E. R. 748. 


Annotations: — As to (1) Distd. Earle v. Bellingham (1857), 
24 Beav. 445. Refd. Re Baker’s Estate (1855), 7 Do G. 
M. & G. 681 ; Phillips v. Guttcridgo (1862), 7 L. T. 402 ; 
Gee V. Mahood (1878), 47 L. J. Ch. 641. 


427 , .] — Testator gave to his trustees 

exors. a debt of £1,000, due A owing to him from 


his son T. together with all securities for the same, 
authorising them to allow the principal to remain 
outstanding at their discretion ; & he directed his 
i-ru.stees to invest the same when called in, & stand 
possesscchof “ the said debt & of the interest to 
accrue due thereon, & also of the said stocks, 
funds &; securities,” upon tmst to pay to pltf. an 
annuity of £30 for her life. He also directed his 
trustees to pay to his daughter M. three-fourth 
parts of the residue of the interest or dividends 
to be received from the said debt, or the invest- 
ment thereof.” In a codicil to his will, he spoke 
of the same sum of money as “ the said debt ” : — 
Held : the annuity was not merely payable out 
of the interest of the debt, but was a charge upon 
the capital, & upon the stock, funds & securities 
in which it might be invested ; & a sufficient 

l)ortion of the same was ordered to be set apart to 
satisfy the annuity. — Hickman v. IlPSAUi (18G0), 
2 Gill. 124 ; 2 L. T. 80 ; G .lur. N. 8. 3G7 ; 8 W. R. 
359 ; GG E. R. 53. 

428. .] — Gkatrix V, Chambers (1860), 

2 Giff. 321 ; 7 Jur. N. 8. 960 ; GG E. R. 134. 
Annotation : — Refd. Re Sinclair, Allen v. Sinclair, Hodgkins 

V. Sinclair, [1897] 1 Ch. 921. 

429. .] — Testator devised his real & 

ITersonal estate to trustees, of whom his wife was 
one, upon trust for conversion &; to invest in govt, 
or real securities, & that his trustees should stand 
possessed of the trust premises to pay his wife an 
annuity of £1 00 clear of all deductions whatsoever, 

directed the trustees to appropriate & set apart 
a fund for securing such annuity, &, after the death 
of his wife, directed the trustees to pay & divide 
or transfer the money hereinbefore appropriated & 
diriicted to bo set apart among his, testator’s, 
children. Part of testator’s property consisted of 
£2,500 4 per cent, stock, which at his death, for 
some time after, produced £100 a year ; this fund 
was set apart by the trustees for securing payment 
of the widow’s annuity, but, owing to successive 
reductions of the interest of the stock by Parlia- 
inent, there w^as, at the widow’s death, a con- 
siderable arrear to make up the deficiency between 
the £100 a year & the reduced income of the fund 
which had for many years been received by the 
widow : — Held : on the construction of the will 
the widow would have been entitled to have the 
deficiency made good out of the corpus ; but she 
having forborne to assert lier claim for so long a 
ITcriod duj'ing her lifetime, iSc having been aware 
of the dealings of several of her children, in respect 
of their shares, with persons who were acting on 
the belief that they were shares in a certain definite 
amount of stock, without giving any intimation 
of her intention to claim such arrears out of the 
corpus, the representatives of the widow could not, 
as against the parties who so dealt for value, 
with the knowledge of the widow, assert the claim, 
to which she would otherwise have been entitled, 
to have the arrears of the annuity made good out 
of the corpus. — Upton v, Vanner (1861), I Drew. 
& 8m. 594 ; 5 L. T. 480 ; 8 Jur. N. S. 405 ; 10 
W. R. 99 ; 62 E. R. 505 . 

430. .] — Testator directed a sale of 

his estate & a sufficient sum to be laid out in the 
funds to produce annuities for his nieces, & he 
gave his residue to his wife for life : — Held : the 
surplus income after paying the annuities which 
accrued prior to the sale & investment being made, 
was liable to make up the fund necessary to pro- 
duce the annuities, &; it did not belong to the 
widow. — Anderson v, Anderson (1863), 33 Beav. 
223 ; 55 E. R. 353. 

431. ] — Testator bequeathed all th(^ 

residue of his estate A; effects to three persons, 
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their heirs, exors. & administrators, upon trust to 
receive the rents & after paying certain specified 
outgoings, to pay an annuity of £130 to his son 
E., & another annuity of £80 to each of liis sons, 
K., J., & S. for their respective lives. Testator 
directed that out of the surplus, if any, of the 
yearly rent, issues & profits of said residue, after 
such deductions & payments as aforesaid, £100 
a year should be retained to provide for repairs, 
lie directed that when certain houses were put 
into complete repair, <Sc after providing for the 
payment of the said annuities, then the residue 
should go & be divided amongst the persoim 
therein mentioned ; & in two other portions of his 
will he spoke of “so much of liis estate & ellects 
as might be set apart for the payment of the said 
annuities ” : — Held : inasmuch as there was to be 
no distribution of the estate till the annuities were 
paid, the same were a charge upon the corpus ; & 
as the rents were insufiicient, a sale was decreed. — 
PnowETT V. PnowETT (1864), 10 L. T. 564 ; 12 
W. K. 819. 

482. .] — By his marriage settlement, 

a husband assigned certain securities to trustees, 
on trust thereout to pay £500 to his wife during 
her widowhood, & subject thereto for himself. 
He also covenanted that, in case the securities 
did not produce £500 a year, he would transfer a 
sufficient capital sum to make it up. By his will 
lie gave liis residuary estate to his wife for her 
life, with remainders over. The securities did not 
pi'oduce £500 a year : — Held : she w .s entitled 
to have the reversion sold, & the proceeds invested, 
& the income applied to make up the £500 a year. — 
Harrington (Countess) v. Atherton (1864), 2 
DeG. J. &Sm.352; SNewBep.l; 11L.T.291; 10 
Jur. N. S. 1088 ; 13W.K. 62; 46 E. B. 411, L. 3 J. 

433 . .] — Testator directed his trus- 

tees to convert the residue of his real & personal 
estate, & to invest so much money as would pro- 
duce £200 a year, & to pay it to his wife during her 
life, & he gave the residue, not wanted for that 
purpose, to other persons. The widow survived 
five years, & the deficiency of the income of the 
residue to pay her annuity amounted to nearly 
£700 : — Held : the deficiency was payable out of 
the corpus. — Percy v. Percy (1866), 35 Beav. 
295 ; 55 E. R. 909. 

434. .] — Where an annuity is charged 

ujion a fund or an estate 4& the dividends arising 
from the fund, or the income from the estate, jirove 
insufficient to meet the annuity, the annuitant is 
entitled to have the deficiency paid out of the fund, 
or so much of the estate sold as would be sufficient 
to meet the deficiency, unless the grant of the 
annuity can be construed as showing a contrary 
intention. — Brayne v. Bees (1866), 15 L. T. 
349 ; 15 W. B. 195. 

435 . .] — Testatrix having made deft. 

her sole residuary legatee & extrix., by a codicil 
gave an annuity of £100 a year to two ladies upon 
trust that they should apply the same for the 
benefit of a ladies’ college, & the education of 
women therein, as they should think best. She 
also directed her extrix., A out of her pure per- 
sonalty, to purchase such an amount of stock as 


would be sufficient “ by means of the dividends 
thereof ” to satisfy the annuity, & until such pur- 
chase, she directed the annuity to be paid “ out 
of the income ” of her pure personalty, & on the 
determination of the annuity, the stock to sink 
into her general personal estate. The pure per- 
sonalty being insufficient to provide the sum of 
stock required : — Held : the annuity was a charge 
on the corpus of] the fund. — M artin v. Bostock 
(1870), 23 L. T. 216. 

436 . .] — Testator appointed his wife 

& two other persons his trustees & exors., he em- 
powered iiis trustees to make grants of his real 
estate in fee, or otherwise to sell his real & 
personal estate, & to stand possessed of the money 
arising therefrom in trust to invest the same, & 
set apart a sufficient portion of such investments 
as will produce the annuity of £1,200 “which I 
bequeath to my wife for her life,” payable on the 
usual quarter days, “ the first payment to be made 
on the first of such days as shall happen after my 
decease, such annuity, in case of my wife’s second 
marriage, to be reduced to the annual sum of 
£150,” & subject to such investment to set apart 
£5,000 for his daughter Z. “ As to the entire 
residue of my trust estate, & as to that part set 
apart in favour of my wife, & as to such part 
thereof as shall be no longer required to be set 
apart in consequence of her second marriage,” in 
trust for three grandchildren ; — Held : this was 
the bequest of an annuity & of an annuity not so 
restricted as to make it payable exclusively out of 
the income of a particular fund arising during the 
widow’s lifetime. While the property remained 
unconverted, as might be the case during the 
whole of her life, the annuity was a charge on the 
whole income of the estate. The fund not being 
sufficient to produce the £1,200 a year, the de- 
ficiency was to be made good out of the corpus. — 
Carmichael v. Gee (1880), 5 App. Cas. 588 ; 49 
L. J. Ch. 829 ; 43 L. T. 227 ; 29 W. B. 293, H. L. ; 
affg- S. 0. sub nom. Gee v. Mahood (1879), 11 Ch. 
D. 891, C. A. 

Annotation : — ^Expld. Re Campbell, fl 902] 1 K. B. 113. 

437 . .] — Bonus shares declared on 

investment set aside to form an approxniated fund 
belong to such appropriated fund & do not fall 
into residue when testator directs the formation 
of an appropriated fund to answer annuities. 
Such annuities ai‘e a continuing charge on the 
fund, & not only a charge from year to year on the 
income of the fund. — Re Strict, Vivers v, Hol- 
man (1922), 67 Sol. Jo. 79. 

438 . Charge on income.] — ^An annuity held pay- 
able out of the interest only of a fund, & not out 
of the corpus, & to fail upon a deficiency of the 
income. — E arle v. Bellingham (No, 1) (1857), 24 
Beav. 445 ; 53 E. B. 429. 

Annotations : — Distd. Pliilllps v. Gatteridge (1862), 3 De 

G. J. & Sm. 332. Refd. Birch v. Sherratt (1867), 2 Ch. 

App. 644. 

439 . Where corpus Intended to remain 

intact.] — Re Tyler’s Trusts, No. 510, post, 

440 . .] — Baker r. Baker, No. 511,pos^ 

441 . .] — G. directed his trustees to 

purchase a house, & to allow M. to reside therein, & 
to have the use thereof for her sole & separate use, 
& after her decease it was to go to her children 
equally. Testator further requested his trustees. 


4891. Charge on income — Where 
corpus intended to remain intact.] — Re 
IRWTN (1912), 21 O. W. 11. 562 ; 4 
D. L. R. 803.— CAN. 

e. Gift over on death of an- 

nuitant.] — Where the fund set apart 
to provide the annuity is given, on the 
death of the annuitant, over. Sc does 


not fall Into the reslduo, the annuitant 
is entitled only to the Income that the 
fund produces. — Trustees, Executors 
& Aoency Co. V. Dimock (1892), 18 
V. L. R. 729.— AUS. 

f . Annuity charged on real <j& personal 
estate — Right of annuitant to have 


allocation of these estates — To secure 
armuity.] — Re McIntyre, McIntyre 
V. London & Western Trusts Co. 
(1902), 22 O. L. T. 90 ; 3 O. L. R. 
212; 1 O. W. R. 56.— CAN. 


g. .J JjYNAU V, 

Mills (1805), 2 Sch. & Lof. 338.— IR. 
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after buying the house, to invest in govt, securities 
sufficient money to produce £40 per annum, & to 
pay the same quarterly for M.’s sole & separate 
use, without power of anticipation ; — Held : M. 
was entitled to an annuity for her life only, & she 
was not entitled to have the corpus of the fund 
transferred to her. — Re Grove’s Trusts (1859), 1 
Giff. 74 ; 28 L. J. Oh. 630 ; 33 L. T. O. S. 365 ; 6 
Jur. N. 8. 855 ; 7 W. R. 522 ; 65 E. R. 831. 

442. .] — Testator directed his trus- 

tees to invest a sum sufficient to pay £50 per 
annum to H. & on her marriage or death to divide 
the stocks, etc., from which the £50 should have 
been produced equally amongst his nephews & 
nieces. The interest on the estate was insufficient 
to produce £50 per annum : — Held : on the con- 
struction of the will the deficiency could not be 
supplied out of the corpus. — Tarbottom v. Earle 
(1863), 11 W. R. 680. 

ytnnotatiorifi : — Refd. Michell v. Wilton (1875), L. R. 20 Eq. 

209 ; Gee v. Maiiood (1879), 48 L. J. Ch. 657. 

443. .] — Testator gave all his pro- 

perty to trustees upon trust to pay the income to 
liis wife for the maintenance of herself & his 
children until the youngest attained twenty-one, 
when tlie trustees were to invest a “ sufficient 
sum to secure an annuity of £50, which was to 
be paid to his wife “ as the dividends were re- 
ceived “ subject thereto ” the trustees were 

to “ divide the whole of his trust estate ” amongst 
his eight cliildren. Upon testator’s youngest child 
attaining twenty-one, the income of the entire 
property was insufficient to meet the annuity ; — 
Held : the deficiency was not payable out of ilie 
corpus. — M ichell v, Wilton (1875), L. R. 20 Eq. 
269; 44 L. J. Ch. 490 ; 23 W. R. 789. 

444. Corpus devised to annuitant — Subject 

to sale by trustees.] — S. by his will gave pltf. an 
annuity of £200 for the benefit of E. By a codicil 
he appointed one-fourth share of certain real 
estate, part of which was liable to be sold, to B., 
& appointed the same share to pltf. & another, 
upon trust to apply the rents or the money when 
the estate was sold towards the payment of E.’s 
annuity, & on the death of E. he gave her share 
of the real estate over ; — Held : the annuity was 
charged in the first instance on the income of E.’s 
share in the real estate, & then on testator’s 
residuary personal estate in priority to the corpus 
of E.’s share. — Hkirrow v, Skirrow (1869), 17 
W. R. 759. 

C. To Pay from Income of Sjjecific Property Set 
Apart, 

445. Charge on corpus — Sale of estate charged — 
Investment In government stock — Conversion.] — 

A jointress, having a rentchargo secured in the 
usual way by a trust term, concurred in selling & 
conveying the estate exonerated therefrom, a part 
of the purchase-money being laid out in the Navy 
5 per cents., the dividends of which she by deed 
declared she accepted in full discharge or satisfac- 
tion of such rentcharge. The income of this 
investment having, by the successive conversion 
of the Navy 5 per cents, into 4 per cents. & 3^ per 
cents., become less than the amount of the rent- 
charge, it was held that the jointress was entitled 
to have the deficiency supplied out of the corpus 
of the stock. — ^Arundell v. Arundell (1833), 1 
My. & K. 316 ; Coop, temp, Brough. 139 ; 47 E. R. 
50, L. C. 

Anvetation : — Consd. Mortimer v, Plcton (1834), 33 L. J. Oh. 

337, n. 


446. Property given over subject to 
annuity.] — Testatrix directed her trustees to levy 
& raise, out of the interest, dividends & annual 
produce of certain trust funds, an annual siun of 
£100, & pay the same to P. dm’ing his life ; & 
“ subject & without prejudice to the payment of 
the annuity,” to pay the income of the trust funds 
to E. for life, <& after liis decease, “ subject & 
without prejudice, as aforesaid ” to stand pos- 
sessed of the trust funds for other persons. The 
income of the fund was insufficient to pay the 
annuity : — Held : such arrears were a charge upon 
the corpus of the trust property, & the tenant for 
life was only bound to keep down the interest of 
such arrears. — ^Playfair v. Cooper, Prince v. 
Cooper (1853), 17 Beav. 187 ; 1 Eq. Rep. 137 ; 23 
L. J. Ch. 341, 343 ; 21 L. T. O. 8. 177 ; 1 W. R. 
376 ; 51 E. R. 1004. 

Annotations : — Apia. He Croxon, Ferrers r. Croxtou, [1915] 

2 Ch. 290. Refd. Wheatley v. Davies (1876), 35 L. T. 

306. Mentd. Edgar v. Reynolds (1858), 4 Jur. N. S. 399 ; 

Oboe V. Bishop (1859), 1 Do G. F. & J. 137. 

447. .] — Testator directed his trus- 

tees, out of the proceeds of the sale of his estate, 
to appropriate £15,000, & to invest the same, & 
pay the income thereof to his wife for her life, 
after her death he gave the £15,000 in trust for 
his children equally, & tlie residue of his estate 
amongst liis children in unequal proportions. The 
widow eSc the trustees enter(Mi into a written agree- 
ment io ai3propriat(^ certain railway preference 
stock & other securities of th(j value at the time of 
the appropriation of about £15,000 to represent 
this fund. At the death of the widow the securities 
comprised in this agreement had considerably 
falhm in value : — Held : the residuary estate must 
make good the deficiency in the fund thus set 
apart. — S tewart v, Sanderson (1870), L. R. 10 
Eq. 20 ; 39 L. J. Ch. 337 ; 22 L. T. 10 ; 18 W. R. 
278. 

448. Property given over after payment 

of antecedent trusts.] — Testator gave leaseholds to 
trustees upon trust to receive the rents & profits & 
to pay the annual sum of £60 to H. for life, & after 
the death of H. to raise by sale or intge. the sum of 
£400 for the children of H., & after the death of H. 
& the raising & payment of the £400, to assign the 
said leaseholds, or such part thereof as should 
remain undisposed of, unto T. absolutely. Tlie 
income proving insufficient to satisfy the annuity, 
it was held that it was chargeable upon the corpus. 
— ^Phillips v, Gutteridge (1862), 3 Do G. J. & 
Sm. 332 ; 1 New Rep. 3 ; 32 T.. J, Ch. 1 ; 7 L. T. 
402 ; 8 Jur. N. 8. 1196 ; 11 W. R. 12 ; 46 E. R. 
664, L. C. 

Annotaiions : — Apld. Brayno v. Rees (1866), 15 W, R. 105 ; 

Poarson V. Holllwell (1874), L. R. 18 Eq, 411 : Re Howarlh, 

Howarth v, Makinaon, [1909] 2 Ch. 19. Reid. Ilambro 

V. Harnhro (1894), 63 L. J. Ch. 627 ; He Boden, Bodeu v. 

Boden, [1907] 1 Ch. 132. 

449. Charge on income — Income of specified 
leaseholds.] — Testator bequeathed two leasehold 
houses to tnistees, in trust, out of the rents, to pay 
£50 a year to his daughter-in-law so long as sla^ 
should remain his son’s widow, &; to invest the 
surplus in stock, to be held in trust for his wife for 
life, remainder for his grand-daughters ; & after 
his death, in case his daughter-in-law should bo 
then ^ married, or after her decease or second 
marriage, whenever the latter event might happen, 
to sell the houses & invest the proceeds in stock, 
to be held in trust for his wife for life, remainder 
for his grand- daughters. The daughter-in-law con- 
tinued single, & the trustees paid her the £50 a 
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Sect 2. — Rights as to - noperty charged — Capital or 
imome : Sub-sect, \ !, C. Sect 3 : Sub-s ect, 1. ] 

year out of the rents, & disposed of the surplus in 
the manner directed, until the lease of the houses 
expired : — Held : after the death of testator’s 
widow, the stock purchased with the surplus 
rents, was not subject to the payment of the 
annuity, notwithstanding the lease had expired. — 
Darbon V, Rickards (1845), 14 Sim. 537 ; 14 
L. J. Ch. 344 ; P .Tur. 364 ; 60 E. R. 466. 

Annotation : — Consd. Forbes r. Richardson (1853), 11 Hare, 


450, Gift over after annuitant’s 

death.] — Testator by a codicil to his will directed 
his exor. to pay 1 5s. per week to his widow, so long 
as two leasehold houses should be let, & if one or 
both should become vacant, he left it to the dis- 
cretion of his exor., to sell the houses & invest the 
proceeds for the purpose of paying such weekly 
allowance, or in proportion according to the 
amount the houses might produce ; Sc he revoked 
a gift in Ixis will of the profits of the houses to his 
widow, having considered that the 15s. per week 
was quite sufficient to maintain her & make her 
comfortable ; Sc his will contained a gift over of 
his property. Testator’s property, including the 
houses, having been sold Sc realised, produced a 
fund insufficient to pay 15s. weekly to the widow ; 
— Held : such allowance could not be made good 
out of the capital. — Hawke v. Kemp (1843), 7 
,Tur. 294. • 


451. — — Subject to distress or sale,] — 

Life annuities bequeathed by will, to be issuing Sc 
payable out of leaseholds Sc personalty with power 
to recover them when in arrear “ by listress or 
sale,” in like manner as rack rents arc recovered by 
law : — Held : to be charged on the income Sc not 
on the corpus, — Addeoott v, Addecott (1861), 
29 Beav. 460 ; 54 E. R. 706. 

Annotation .*-~Refd. Lambert r. Turner (1802), 7 L. T. 521. 

452, Gift over ‘‘ subject as aforesaid.”] — 

Testator directed his trustees to stand possessed 
of £20,000 Sc, as to one-fourth part thereof, in a 
certain event ” upon such trusts as were therein- 
after declared touching the sum of £20,000, 3J per 
cent. Consolidated Annuities thereinafter be- 
queathed in trust for his son, his wife &: children ” : 
he afterwards directed two other trustees to stand 
possessed of £20,000, 3J per cent. Consolidated 
Annuities, Sc to pay the annual produce of the 
sum of £20,000 stock in a different event, upon 
trust for his son for life, Sc after his decease, in 
trust, during the widowhood of E. his wife to pay 
pay her an annuity of £200 ” : — Held : (1) E. took 
one annuity only of £200 ; (2) annuity not pay- 
able out of corpus. — Hindle v, Taylor (1855), 5 
De Cr, M. & G. 577 ; 25 L. J. Ch. 78 ; 26 L. T. O. S. 
81 ; 1 Jur. N. S. 1029 ; 4 W. R. 62, L. C. 


Anrwiali/ws to (1) Apld. Boyd v. Boyd (18G3), 2 New 

tep.^486. Folld. Leiffh v. Lei^h (1870), 22 L. T. 837. 
Cooper V. Macdonald (1873), L. R. 1C Eg. 258. 
Tr^ V. Perpetual Trustee Co., [1895] A. C. 2C4 
, - Beaiimont, Bradshaw v. Packer, [1 91 3] 1 Ch. 325 ; 
tie Wo(^, Wodehouse v. Wood, [1913] 2 Ch. 274 : Re 
Amell, Re Edwards, Prickettr. Prickett, [1924] 1 Ch. 473 
Generally, Mentd. Re Bristol, Grey v. Grey, [1897] 1 Ch! 
94G. 


453. New trust arising on annuitant’s 

death.] — Direction to invest £10,000 4 per cent, 
stock, in the name of trustees, Sc to pay thereout 
annuities to various persons, amounting in the 
whole to £400 a year ; Sc that the trustees should 
hold the stock Sc the dividends thereof, subject to 
the^ annuities upon trust, as to so much of the 
dividends as from time to time should fall in by 
the determination of the annuities, until one-half 
of the dividends should have so fallen in, to invest 
the same Sc the resulting income thereof, in order 


to increase the capital of the fund by accumula- 
tion ; & so soon as one-half of the dividends should 
have so fallen in, to apply such moiety of the 
dividends, Sc also such further parts of the same 
as should from time to time fall in by the deter- 
mination of the annuities respectively, Sc the whole 
of the dividends, when all the annuities should 
have ceased, to certain charitable uses. The 
£10,000 4 per cent, stock was invested according 
to the will, Sc was subsequently converted into 
31 per cents., Sc the trustees thereupon reduced 
the payments to the annuitants by one-eighth, the 
dividends having become to that extent insufficient 
to answer the annuities. The death of some of the 
annuitants afterwards released a part of the 
dividends, & the sums so falling in were accumu- 
lated. In an information to establish the charity : 
— Held : the annuitants were not entitled to bo 
paid their annuities in full, either out of the 
capital, or out of the released dividends, but the 
reduction of the stock would operate to produce 
a proportionate reduction in the several annuities, 
Sc in the fund applicable to the charity. — A.-G. v. 
POULDEN (1844), 3 Hare, 555 ; 3 L. T. O. S. 99 ; 
8 Jur. 611 ; 67 E. R. 501. 

Annotations : — ^Distd. Mills v. Drewitt (1855), 20 Beav. 632. 
Refd. BridernorUi Corpn. v. Collins (1847), 15 Sim. 538 ; 
Re Cattell, Cattoll v. CattelJ, ri907] 1 Ch. 567. 

454. .] — Testator gave freehold Sc 

leasehold estates to trustees, upon trust, to receive 
the rents from time to time as they became pay* 
able. Sc thereout to pay to his wife an annuity 
during her life, Sc after her decease upon trust to 
convey to other persons absolutely. The rents 
were inadequate to satisfy the annuity : — Held : 
the annuity must abate, Sc it was not charged upon 
the corpus of the estates. — Foster v. Smith (1840), 

1 Ph. 629 ; 15 L. J. Ch. 183 ; 41 E. R. 772, L. C. 
Annotations: — Distd. Wroughton n. Colqnhoun (1846), 1 

De G. He Sm. 36 ; Playfair v. Cooper, Prince v. Cooper 
(1853), 17 Beav. 187. Cfonsd. Forbes v. Richardson (1853), 
It Hare, 354; Mills v, Drewitt (1855), 20 Beav. 632. 
Distd. Torre v. Browne (1855), 5 H. L. Cas. 556. FoUd. 
Earle v. Bellingham (1857), 24 Beav. 445. Distd. Phillips 
V. Gutteridge (1862), 3 Do G. -T. & Sm. 332 ; Brayne v. 
Rees (1866), 15 L. T. 349. Consd. Re Boden, Boden v. 
Boden. [1907] 1 Ch. 132 ; Re BouleotCs Settlmt., Wood 
V. Bonlcott (1911), 104 L. T. 205. Refd. Re L. B. & S. C. 
Ry., Exp. Wilkinson (1849), 3 Do G. & Sm. 633 ; Stelfox 
V. Sugden (1859), John. 234 ; Hickman v. Upsall (1860), 

C Jnr. N. S. 367 ; Lambert v. Turner (1862), 7 L. T. 521 ; 
Taylor V. Taylor (1 874), 30 L. T. 49 ; Geei\ Mahood (1878), 

9 Cli, D. 151 ; Rc Tucker, Tucker v. Tucker, [1893] 2 Ch. 
323 ; Rc Rose, Rose v. Rose (1915), 85 L. J. Ch. 22. 

455. ,] — Testator, by his will, be- 

queathed the residue of liis real Sc personal estate 
to his widow Sc three other persons as trustees, on 
trust to sell Sc invest in govt, securities, Sc out of 
the dividends to pay an annuity of £500 to his 
daughter for life, an annuity of £100 to W. for 
life, Sc on liis death an annuity of £50 to the son 
of W. for life, Sc the remainder of the dividends 
to testator’s widow for her life : testator directed 
that, after the death of the widow, if the daughter 
should be then living &; should have no child then 
living, the trustees should pay her a further 
annuity of £500, that if testator’s daughter should 
have a cliild living at the death of the widow the 
two annuities of £500 should cease. Sc the trustees 
raise Sc invest £20,000 Sc pay the dividends to the 
daughter for her life with remainder to her children, 
that the trustees should also pay £5,000 to such 
person or persons as the widow should by will 
appoint, & that the widow should also have power 
to dispose of £1,000, either by gift in her lifetime 
or by will, among her three co-trustees in such 
proportions as she should think fit ; & testator 
named certain persons as residuary legatees. 
There being a deficiency of assets to pay the two 
annuities of £500, Sc also the legacies of £5,000 Sc 
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£1,000 ; — Held : the annuities were not payable 
out of the corpus of testator’s estate. — ^Miller r. 
Huddlestone (1851), 3 Mac. & G. 513; 21 
L. J. Ch. 1 ; 18 L. T. O. S. 147 ; 15 Jur. 1043 ; 42 
E. R. 358, L. C. 

Annotations : — Consd. Street v. Street (1803), 2 New Hep. TiO. 
Dhtd. Carmichael v. Gee (1880), 5 App. Cas. 588 : Re 
Taylor, lllsley v. Randall (1884), 50 L. T. 717. Itefd. 
Byam y. Sutton (1854), 10 Beav. 550 ; Birch v. Bherratt 
(1807), 2 Ch. App. 644 ; Rawson v. M'Causland (1873), 
22 W. R. 145 ; Stokes v. Bridgman (1878), 47 L. J. Ch. 
759. 

456. Gift over of surplus income during 

life of annuitant.] — ^Annuity given by will to one 
for life out of the interest, dividends Sc annual pro- 
ceeds of a given fund, although without restriction 
as to time, <Sc followed by a gift over after the 
annuitant’s decease of “ the residue ” of the fund : 
— Held : not a charge upon the corpus ; chiefly 
upon the ground that tlie will contained a gift over 
of surplus income during t4ie life of the annuitant. 
— Stelfox V. SUODEN (1859), John. 234 ; 70 

E. R. 410. 

Annotations : — ^Distd. HowarUi r. Rothwoll (1862), 8 Jnr. 
N. S. 69 ; Prowett v. Prowett (1864), 10 B. T. 564. 
Consd. Wormald v. Muzeen (1881), 17 Ch. D. 167. Refd. 
Salvln V. Wciston (1866), 35 L. J. Ch. 552 ; Re Mason, 
Mason v. Robinson (1878), 8 Ch. P. 411 ; Re Biggc, Gran- 
ville V. Moore, 11907] 1 Ch. 714. 

457. .] — Testator bequeathed one- 

sixth share of his residuary estate to trustees upon 
trust out of the income thereof to pay to liis 
widow during her life an annuity of £1,000 a year, 

“ subject thereto to permit the same share 
the income thereof ” to devolve under trusts 
therein declared or refen*ed to in favour of testa- 
tor’s son & daughter & their issue respectively : — 
Held : according to the true construction of the 
will, so long as the annuity was being paid in full 
th(‘ i nistecs had no power to retain surplus income 
of a past year for the purpose of making good a 
possible deficiency in a future year . — Re PLA'rr, 
Sykes v. Dawson, [1916] 2 Ch. 563 ; 86 L. J. Ch. 
314 ; 115 L. T. 524 ; 61 Sol. ,To. 10. 

Annotations : — Consd. Re Earle, Tucker r. Douue (1923), 
131 L. T. 383. Refd. Re Strict, Viverw v. Holman (1922), 
07 Sol. Jo. 79. 


Se( T. 3.— CUMULATIVE AND SUBSTITUTIONAL 
ANNUITIES. 

Sub-sp:ct. 1. — Grants in Same Instrument. 

Satisfaction generally.] — See Equity, Yo], XX., 
pp. 449 et seq, 

458. Annuities of same amount — Substitu- 
tional.] — Two annuities of equal amount in the 
same will to the same person : — Held : not 
accumulative. — Holforu Wood (1798), 4 Ves. 
76 ; 31 E. R. 40. 

Annotation : — Mentd. Pratt v. Sladden (1807), 14 Ves. 19.3, 

459. .] — Testator, by his will, gave 

all his property to his wife, absolutely. By a subse- 
(luont incomplete testamentary paper, he gave all 
liis property to liis wife &; two other persons, in 
trust, to sell & pay the interest of the proceeds to 
his wife for her life, &, after her decease, to dispose 
of the principal to tlie purposes after mentioned. 
Testator then gave several legacies & annuities, & 
directed that, after the death & failure of issue of 
one of the annuitants, the annuity should be paid 
to his residuary legatee, but he did not name any. 
In another testamentary paper testator gave 
legacies & annuities to the legatees & annuitants 
named in the former paper, & also to other per- 
sons : — Held : the legacies given by the second & 


third papers were single & not cumulative. — 
Brine v, Ferrier (1835), 7 Sim. 549 ; 58 E. R. 
948. 

460 . Annuities of different amounts — Substitu- 
tional.] — Gift of residue to pay income to widow 
for life, suDjoct to the payment thereout of an 
annuity of £10 to A. for his life. After the decease 
of his widow, a disposition was made of the pro- 
perty, & amongst other gifts there was one of the 
dividends of £1,000 stock to A. for life : — Held : 
the annuity to A. ceased upon ihe death of the 
widow, &; A. then took the dividends on the 
£1,000 in substitution. — Adnam v, Couo (1843), 6 
Beav. 353 ; 49 E. R. 862. 

AnnotatUm : — Mentd. Trimmer v. Danby (1856), 25 L. J. Ch. 
424. 

461 . .] — Bequest of an annuity of 

£S00 to testator’s wife, followed by a bequest, 
among others, of an annuity of £200 to testator’s 
daughter, a subsequent direction, in the same 
instrument, that, at the death of testator’s wife, 
the daughter was to have £400 a year : — Held : the 
armuity of £400 given to the daughter was in sub- 
stitution for, &; not in addition to, the prior 
annuity of £200 giv(‘n to tii(^ samci legatee. — 
Yockney V. Hansard (1814), 3 Hare, 620 ; 8 Jur. 
822 ; 67 E. R. 527. 

462. -.] — Testator, aftei' devising a real 

estate^ to liis natural son bequeathed as 

follows ; “1 give bequeath unto my sister E., 
to bo paid out of the rents predits of the lands, 
ih(i sum of £250 'per annum, to live free from rent 
in the house I now occupy in H., with the land & 
buildings 1 now occaipy, containing about 9 
Lancashire ficres, with th(^ use of my household 
furniture, plates linem, books, wines, spirits, 
carriages & horses, cows, hay, farming utensils, 
& stock, for her solo use during her natural life, or 
so long as she shall remain unmarried ; in either 
events, then to go to T. ; but should she marry, 
then my will & mind is, that my exors. shall pay 
her £100 per annum, for her own use, during her 
natural life, out of the rents & profits of my estate.” 
The sister married in testator’s lifetime ; — Held : 
that the consumable articles did not go to T., but 
fell into the residue ; & the annuities of £250 per 
annum & £100 per annum were not cumulative. — 
Andrew v. Andrew (1845), 1 Coll. 6S6 ; 63 E. R. 
598. 

463. .] — Kindle v. Tayloh, No. 152, 

ante. 

464. Cumulative.] — Testator bequ(\athed 

to A., for her life, an annuity of £10, the annuity 
of nineteen guineas upon the death of A., & the 
annuity of £50 when thc^ mtge. on his estate should 
be reduced to £500, ” & which respective sums of 
£10, nineteen piineas & £50, as the case might be, 
were to be paid ” half-yearly : — Held : they were 
cumulative. — Hartley v. Ostler (1856), 22 Beav. 

4 49 ; 2 Jur. N. S. 1199 ; 52 E. R. 1181. 

465. Grant under powers given by separate 
wiUs—SubstltutionaL] — Testator devised his estates 
to las eldest son for life, with power to chai’ge 
them with a jointure of £600 a year, &; to raise 
portions for younger children not exceeding a 
certain amount. The brother of testator died some 
time after, & devised his estates “ upon for & 
subject to the like uses, & to, for, & upon the like 
trusts, powers, provisions, & limitations, & to & 
for the like intents & purposes a.s testator’s late 
brother by his will had devised, given, or directed 
of & concerning his estates.” 

By virtue of the powers contained in the last 
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Sect. 8 . — Cumulative and substitutional annuities: 

Sub-sects. 1 2. Part V. Sect. 1.] 

testator’s will, the tenant for life granted to his 
wife a jointure of £400 a year in addition to the 
£600 a year which he had power to appoint to her 
under the will of the first testator ; — Held : the 
words of reference did not multiply the charges, & 
the widow was not entitled to the additional £400 
a year. — L eigh v. Leigh (1870), 22 L. T. 837 ; 18 
W. R. 991. 

Cumulative & substitutional legacies.] — See 


Sub-sect. 2. — Grants in Separate Instruments. 

Satisfaction generally.] — Sec Equity, Vol. XX., 
pp. 449 et scq. 

466. Annuities of different amounts — Cumu- 
lative.] — A man by his will gives to his exor. an 
annuity of £200 & charges his real estate with the 
payment of it. Testator by a codicil, attested by 
two witnesses only, gives his exor. another annuity 
of £100 payable as mentioned in my will : — Held : 
the exor. was well entitled to both the annuities ; 
but the annuity given by the codicil was payable 
out of the personal estate. — W right v. (^adogan 
(Lord) (1766), 1 Bro. Pari. Cas. 486 ; 1 E. R. 707, 
H. L. 

Anm)Uiilons .: — Mentd. T^^isclcn Lock (17G8), Amb. CC3 ; 

Hippon V. Dawdinpr (1709), Amb. r)05 ; Doe d. Burvillo 

r. Burvillo (1773), Lofft, 101 ; Compton v. Collinson 

(1788), 2 Bro. C. C. 377 ; Doe d. Hodsden v. Staple (1788), 

2 Term Ti^pp. 684 ; Field v. Moore, Field v. Brown (3 805), 

7 De G. M. & G. 091 ; Dye v. Dye; (1884), '3 L. J. Q, B. 

442 . 

467. .] — Annuities held upon the 

construction of the w^ill to be cumulative, not 
substitutional. — M ackinnon v. Peach (1838), 
2 Keen. 555 ; 7 L. J. Oh. 211 ; 48 E. R. 741. 

Annotnfions : — Mentd. Harris v. Davis (1844), 1 Coll. 416; 

Ive r. Kin^ (1852), 16 Beav. 46 ; lie Rye’s Scttlmt. (1852), 

10 Hare, 106 ; lie Faulding’s Trust (1858), 26 Bcav. 263 ; 

Ee Tiowman, Devenish v. Pester, [1895] 2 Cli. 348. 

468. .] — Several annuities given by a 

will A codicils, held to be cumulative. — S pire v. 
Smith (1839), 1 Beav. 419 ; 48 E. R. 1002. 

469. .] — Testator, by his will, 

bequeathed sums to his four sons absolutely, <fc 
other sums to his four daugliters, for their lives, 
with remainder to their cliildron. One of his sons 
afterwards died ; & testator thereupon made a 
codicil as follows : “In consequence of the death 
of my soe,T., I have opened my will, & now wish 
tf) bequeath to my wife £600 a year ; to my three 
sons £2.000 each ; to mv four daughters £300 a 
year eacli ; at the death of my wife, the £000 a 
year to be equally divided amongst my four 
daugliters. This memorandum will, I hope, be 
attended to in case of death before I make the 
legal alteration in my will ” : — Held : the gifts by 
the codicil were in addition to those by the will ; 
& the annual sums given by the codicil were 
pe^etual, & not mere life annuities. — Tweed ale 
V. Tweedale (1840), 10 Sim. 453 ; 9 L. J. Ch. 147 ; 
4 Jur. 263 ; 59 E. R. 691. 

Annotations N.F. Blewltt v. Robert, s (1841 ), Or. & Ph. 274. 

Refd. Bayncfl v. Ridffc (1853), 1 Eq. Rep. 157 ; Hill v. 

Potts (1862), 8 Jur. N. S. 555. 

470. .] — By her will testatrix 

bequeathed to pltf . , in case she should remain in her 
sister’s service, an annuity of £40 & a legacy of 
£30. By a codicil testatiix increased “the 
immediate annuity of £30 ” left by her will to pltf. 
to an annuity of £50 ; — Held : pltf. was entitled 
to the annuity of £50 as well as the contingent 
annuity of £40. — Ives v. Dodgson (1870), L. R. 9 
Eq. 401 ; 39 L. J. Ch. 693 ; 23 L. T. 215. 

471. Substitutional.] — Testator bequeathed 


to Mrs. L. Pitney an annuity of £150, payable half- 
yearly, for her separate use. He afterwards wrote 
in the margin opposite this bequest : “ Now, Mrs. 
J. Gray, one hundred guineas per annum, in 
quarterly payments.’’ Mrs. L. Pitney had married 
a Mr. Gray prior to the date of the will ; — Held : 
the annuities were substitutional, & the legatee 
was entitled to an annuity of one hundi'ed guineas 
for her separate use, — Martin v. Drinkwater 
(1840), 2 Beav. 215 ; 9 L. J. Ch. 247 ; 48 E. R. 
1162. 

Annoialion .—Refd. WllRon v. O’Leary (1871), L. R. 12 Eq. 

525. 

472. ^ .] — Testator having at the time 

of making liis will £2,000, 3 per cent. Consols, but 
not mentioning that fact in his will, directed his 
exors. to invest out of liis residuary estate a 
sufficient sum in the 3 per cent. Consols, to produce 
an annual income of £279 8s., which lie bequeathed 
to his wife for life, & after her death, he bequeathed 
£2,000 stock, part of the fund to be so jiurchased, 
to five trustees, upon trust, out of the dividends, 
& out of the rents of certain leasehold tenements, 
to pay to poor decayed tradesmen & poor women, 
residents of A., a sum of £5 each, per annum ; 
&: if there was a surplus of the dividends, to pay 
such surplus among those poor men & women, as the 
trustees should think proper. He afterwards sold out 
the £2,000, 3 per cents., t'fc by a codicil, reciting that 
he had sold out “ the £2,000 stock, as mentioned 
in his will,” & bought long annuities with the 
proceeds, he bequeathed the dividends of those 
annuities to his wife for life, & after her death he 
bequeathed the annuities to the five trustees above 
referred to, upon trust, out of the dividends k> out 
of the rents of the leaseholds before referred to, 
to pay to poor decayed tradesmen & poor women, 
natives & residents of A., a sum of £5 each per 
annum ; & if there was a surplus of tlie dividends, 
to pay to six poor* men & six women, the sum of 
£7 instead of £5 eacli : — Held : the bequests 
contained in the codicil were in substitution of the 
benefits given by the will, were not cumulative. 
— A.-G. V. George (1813), 12 L. J. Ch. 185 ; 7 
Jur. 141, L. C. 

473. 72c Freme’s Contract, No. 

812, post. 

474. Annuities of same amount — Cumulative.] 

— (1) Testator, in his lifetime, by bond secured to 
C. an annuity of £300 for life, payable on the usual 
quarter days, etc. ; & by his will he confirmed it, 
& bequeathed a further annuity of £200 payable 
in the same manner, it being his intention that 
she should receive an annuity of £500 instead of 
£300. By a codicil, testator directed his trustees 
to raise £500 a year & pay the same to C. during 
her life, by quarterly payments : — Held : the 
second annuity was cumulative. 

(2) A perpetual annuity was granted by King 
Charles II. to A. & his heirs payable out of tbe 
coal duties : — Held : though descendable to the 
heirs, it was personal & not real estate. — Radburn 
V. Jervis, Hare v. Hill (1841), 3 Beav. 450 ; 49 
E. R. 177. 

Annotaiion : — Generally, Mentd. Allen v. Macldock (1858), 

11 Moo. P. C. C. 427. 

475. .] — A bequest by the will of 

testatrix of an annuity to her “ servant ” H. <&; 
a bequest by a codicil three years afterwards of an 
annuity of the same amount to her “ servant ” 
H. ; — Held : to be cumulative, the word 

servant ” not expressing the motive, but being 
descriptive only. — Rocii v. Callen (1848), 6 
Hare, 531 ; 17 L. J. Ch. 144 ; 12 Jur. 112 ; 07 
E. R. 1274. 

476. Substitutional.] — If testator by will 

gives £2,000 a year by way of jointure to any 
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woman he might marry, & after marriage by 
codicil gives his wife the same jointure, she cannot 
claim both. — Osborne v . Leeds (Duke) (1800), 
5 Ves. 369 ; 31 E. Ji\ 634, L. C. 

Annotaiione : — Mentd. HurRt v. Boaoh (1819), 5 Madd. .^51 ; 

Thorno v, Hooke (1841), 2 Curt. 799 ; Leo v. Pain (1844), 

4 Hare, 201. 

4 * 77 . .] — Testator devised an estate 

to his daughter for life, with remainder to her hus- 
band for life, & charged other estates with the 
payment of an annuity to his daughter, Sc after her 
death, with the payment of an annuity to her 
husband. He then made a codicil, which, in 
effect, revoked the husband’s life estate in 
remainder. By a subsequent codicil, he gave to 
the husband a life estate in possession in the first 
estate, & also an annuity in possession, to the 
same amount Sc charged upon the same estates 
as the former annuity : — Held : the second 
annuity was substituted for tlie first. — Graves v. 
Hicks (1833), 6 Sim. 391 ; 68 E. 11. 641. 
Annolatio7is : — Mentd. Hicklinff v. Boyer (1851), .3 Mac. 

(S: G. ()35 ; LooRcmoro v. Knapman (1853), Kay, 123; 


Frooman v. Ellis (1863), 1 Hem. & M. 758 ; Ilambro v. 

Hanibro (1894), 03 L. J. (^h. 627. 

478 . .] — Wliere testator living in 

Ireland, by his will, directed his exors. to invest 
sufficient m^ney with an Irish assurance co. to 
pay an annuity of £20 a year to A. during her life. 
Sc afterwards he came to England, &, by a codicil, 
directed his exors. to purchase an annuity of £20 
yearly from an assurance co. in London or Dublin, 
to be paid to A. during her life ; — Held : the gift 
of the annuity in the codicil was substitutional, Sc 
not cumulative. — Bourne v. Hartley, Bourne v, 
Mahon (1854), 2 Eq. Rep. 910 ; 23 L. T. O. S. 219 ; 
18 Jut. 532 ; 2 W. R. 452. 

479. .] — ^An annuity of like amount, 

subsequently give, is in substitution for the annuity 
charged on the revoked gift. — S truthers v. 
Struthers (1857), 5 W. R. 809. 

Annotations .•—Mentd. Saxton v. Saxton (1870), 13 Ch. D. 

350 ; Be RuhhcII, HuRsell v. Chell (1882), 10 Ch. D. 432. 

Cumulative Sc substitutional legacies .] — Sre 

Wills. 
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L— ESTATE INSUFFICIENT AT TIME OF 
CREATION. 

480. Grant for life out of leaseholds — Chattel 
interest.] — A r(‘ut for life granted out of a term for 
years in lands, is a chattel, & shall b(^ satisfied out 
of the term, till tlie on(i or other estate determines. 
— St. AuBy’.s Cask (1590), C’ro. Eliz. 183; 78 
E. R. 439. 

481. .] — Butt’s Case, No, 6, ante, 

482. .] — A rentcharge granted for 

life by a tenant for years, is not void, but i.s good 
as a chattel interest, the goods of a stranger not 
shown to hold the premises by title paramount to 
the rentcharge, as by a prior demise, may bo 
distrained for the arrears. — S ai^fery v. Eloood 
( 1834), 1 Ad. & El. 191 ; 3 Nev. & M. K. B. 346 ; 
3 L. J. K. B. 151 ; 110 E. R. 1180. 

Annotation : — Refd . .tobiiHon v. Faulkner (1842), 2 Q. B. 
925. 

483. Grant in fee by tenant In tail — Interest de- 
terminable by death of tenant in tail — Unless estate 
tail barred.] — If a tenant in tail grant a rent in f<‘e 
it is determinable by the death of the tenant in 
tail but if the tenant in tail levy a fine or suffer 
a recovery, by which the estat e tail is barred then 
it is unavoidable. — A lton Woods’s Case, A.-G. 
V. BuSHorr (1600), 1 Co. Rep. 40 b ; 76 E. R. 89. 
Annotation.^ : — Mentd. EnjfJpfleld’s CaRO (1591), 7 Co. Rep. 

11b; Case of a Fine Levied by the Kiiu? (1605), 7 Co. Rep. 
32a; Prince’s CJase (1606), 8 Co. Rep. la; Chandos’s 
Case (1607), 6 Co. Hep. 55 a; St. Saviour’s, Southwark 
Case (1613), 10 Co. Hep. 66 b; Needier v. Winchester 
(Bp.) (1614), Hob. 220 ; R. v. Hanger (1615), 3 Buist. 1 ; 
Shefleild v. Ilatclifle (1615), Hob. 334 ; Magdalen College 
Case (1616), 11 ("o. Hep. 66 b : Elvis ii. York (Archbp.) 
(1619), Hob. 315 ; Geo v. Freedland (1626), Cro. Car. 47 ; 
Brockham’s Case (1628), Litt. 94, 105, 128; Grosso v. 
Gayer (1629), Cro. Car. 172 ; Collingwood v. Pace (1661), 
O. Bridg. 410 ; Holland v, Fisher (1662), O. Bridg. 181 ; 
Bainbrldge v. Gardiner (1065), O. Bridg. 402 ; Foot v, 
Berklay (1670), 2 Keb. 654 ; Thompson v. Leach (1690), 
2 Vent. 198 ; Hornbee’s Case (1691), Frecm. K. B. 331 ; 
R. V. London (Bp.) (1694), Comb. 301 ; Winter v. Loveday 
(1696), 6 Mod. Hep. 378 ; R. v. Chester (Bp.) (1697), 1 
Ld. Haym. 292 ; Ivoson v. Moore (1698), 1 Salk. 16 ; 


A. -a. r. Allgood (1743), Park. 1 ; H. e. Col Ion (1751). 

Park. 112 ; Ulddoll r. Wliitc (179 0, 1 Anst. 2S1 ; Alcook 

V. (Jooko (1829), 2 StfiL) Tr. N. S. 327 ; (fiedstanes v. 

Sandwich (1842), 4 Man. & G. 995 ; O'Coimell v. H. 

(1844), 11 Cl. & Fin. 155 ; Nickels v. Ross (1849), 8 C. B. 

6.79 ; East (‘I’ll Aridiipclago Co. H. (1853), 2 K. K B. 856 ; 

Yarmouth Oorim. v. SimmouB (1878), 10 Ch. D. 518; 

A.-G. V. JUitish Museum TruslecH (1903), 72 Ij. ,1. C.'h. 743 ; 

Liverpool & North Wall's S.S. C'o. r. Mersey Trading Co,, 

11908J 2 Ch. 460. 

484. Grant by tenant for life — Of penal rent- 
charge — Tenant for life having remainder in fee.] — 

A r(3nicliarge, with a nomine pama^ granted by 
tenant for life, thoiigli an infant, is good against 
tlie feoffee under a line levied by the tenant for 
life & the infant in remainder, if the tenant for 
life has the remainder in fp(\ — Holt v . 8am:hacii 
(1028), Cro. Oar. 103 ; 79 E. R. 091. 

Annotations: — Refd. Symonds v. Ciidmore (1690), Holt, 

K. B. 666 ; Johnson v. Baynes (1695), 12 Mod. Rep. 84. 

485. Of rentcharge on “ freeholds ’’ — 

Liability of grantor’s personal estate for arrears.] — 

Tlie grantee, by deed of H(*ttlement on marriage, 
of an annuity charged ui)on ceiiain lands, in which 
deed the grantor, there being no fraud, declared 
himself entitled in foe simple to tlie lands charged, 
may treat such declaration as a covenant ; A, on 
it afterwards apx>earing that the grantor had really 
only a life estate, may proceed against his estate 
to obtain payment of the arrears of this annuity. 

M., the uncle of a person about to marry, became 
a party to the marriage settlement, which recited 
that he. proposed Sc agreed to secure to the 
intended wife, in case she should survive him, 
an annuity to be payable out of the manors 
mentioned in the settlement, “of or to which he 
is seised or entitled in fee simple.” The granting 
part witnessed that he granted this annuity pay- 
able out of the lands of, etc., to which he or any 
person in trust for him “ is seised or entitled for an 
estate of inheritance at law or in equity ” : 
habendum to the intended wife for her life, subject 
to a mtge., Sc also subject to any provision he had 
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h. Grant hy person having no interest — Testator possessed of undivided share granting annuity ont of whole estate — Absolute 
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Rentcharges and Annuities. 


Sect. 1 . — Estate insufficient at time of creation. Sects. 

2 <8:3: Svb-aecL 1.] 

made or might make in favour of his own wife. 
The grantor covenanted “ for himself, his heirs, 
& assigns,’* with the grantee, “ her exors., adminis- 
tra^rs, & assigns,” that in case of the annuity 
falling into arrear it should be lawful for “ her 
exors.. administrators & assigns” to distrain. 
For fm^her security he created a term in trustees, 
granting them a like power of distress. After 
the grantor’s death it was discovered that he had 
only possessed a life estate in the largest part of 
the premises. The annuity fell into aiTear : — 
Held : the deed of settlement must be construed 
as containing a covenant for title ; the covenant 
for himself made his exors. liable, as there was 
nothing to qualify it ; &. as by the failure of the 
grantor’s estate the right to distrain did not exist, 
the grantee was entitled to come on the personal 
(‘state of the grantor for satisfaction of the annuity. 
— Monyrenny V, Monypenny (1861), 9 H. L. Cas. 
114; 31 L. J. Ch. 269 ; 11 E. B. 671 ; affg. (1859), 
3 T)e G. & J. 572, L. C. 

Annoiaiimis : — Refd. Pteott v. Stratton (1859), 1 De G. F. 

& J. a.'i ; Ford v. Tynte (18C5), 34 L. J. Ch. 455 ; Ni(5hollH 

r, Bnlwcr (1870), L. U. G C. P. 281 ; Minchin v. Minchiii 

(1871), 19 W. R. 993. 

486. To commence on determination of 

life estates — Where no power to charge beyond own 
life estate.] — Wliere it is the manifest intention of 
the parties to a deed securing a jointure <&; portions, 
to create a charge upon the corpus of settled real 
(‘states, to take effect upon the determination of 
tile existing life estates ; the fact that the person 
puriiorting to create the charge ha power to 
charge no interest in the settled property beyond 
his own life estate, will not induce the ct., in order 
to give some effect to the deed, to impound the 
life estate to secure a jointure & portions which 
may never, in fact, be chargeable or raisabh*. — • 
Ford v, Tynte (1805), 2 De G. J. & Sm. 557 ; 

6 New Bep. 51 ; 31 L. J. Ch. 452 ; 12 L. T. 512 ; 
11 Jur. N. S. 402 ; 13 W. B. 643 ; 46 E. B. 492, 
L. JJ. 

487. Grant by person having no interest Per- 
sonal liability of grantor.] — Newton v. Weekes 
(1648), Aleyn, 79; 82 E. B. 925. 

488. .]— If one grants an annuity 

out of the manor of D., & has no such manor, y(‘t 
his person is liable. — Tankekville (Earl) v. Coke 
(1729), Mos. 146 ; 25 E. B. 319, L. C. 

489. Grant by mortgagor of copyholds — Cesser 
of rentcharge on admittance of mortgagee.]— (1 ) A 
iHmtcharge, with a power of distress, cannot 
be created except by a grant binding some legal 
interest in the land, & ceases to exist wlieu the 
same person wlio is owner of the rent becomes 
entitled to the whole legal estate in the land out of 
which it issues. 

(2) The interest of a nitgor. in possession is not 
a legal estate at all, & consequently cannot support 
a rentcharge with powers of distress. 

(3) To trespass de bo'nifi asportatvi by the 
assignees of L., a bkpt., defts. pleaded, that L., 
before his bkpey., being seised in fee of certain 
copyhold tenements, in consideration of £1,400 
covenanted to surrender them to the use of defts., 
subject to a proviso for redemption ; & for better 
payment of the interest of the sum of £1,400, 

L. granted to defts., that as often as the interest 
should be in arrear for a certain time, it should be 
lawful for defts. to enter & distrain for same. The 
plea then averred the surrender &; admittance of 


defts., & justified the seizure of the goods on the 
premises whilst in possession of L., as a distress 
for the interest in arrear : — Held : after verdict, 
pltfs. were entitled to judgment non obstante 
veredicto, for, assuming the grant to operate as a 
rentcharge, it ceased to be so upon the admittance 
of the mtgees. ; & afterwards it could only take 
effect as a covenant, binding such goods of bkpt. 
as might happen to be on the premises at the time 
of the distress. 

If this grant be treated as a rentcharge, it could 
only be so as long as the estate remained in ihe 
mtgor., that is, until surrender by him & admittance 
of the mtgee. It may be that, until that time, the 
deed would operate as a grant of a rentcharge 
affecting the estate, just as a lease for years would 
be good, though a forfeiture of the copy hoi (i as 
against the lord, if he chose to insist upon it. But, 
after surrender &; admittance, the rentcharge 
ceased ; for a person cannot at the same moment 
grant a rentcharge, & also the f(‘(^ simple in free- 
hold or copyhold land. Therefore, this grant 
(‘eased to be a legal obligation on the land, from the 
moment of surrender <fe admittance (Parke. B.). — 
Freeman v, Edwards (1848), 2 Exch. 732; 17 
E. J. Ex. 258 ; 11 L. T. O. 8. 271 ; 154 E. B. 685. 
Annoiaiion : — As to (1) Refd. Jolly r\ Arbutlinot (1850), 4 

Do (1. & J. 2*21. 


Sixrr. 2.— INSOLVENCY OF GRANTOR. 

Right to prove in bankruptcy.] — See Bank- 
ruptcy, Vol. IV., pp. 267, 268, 295-300, 309, 387, 
388, 399, Nos. 2515-2519, 2762-2819, 2896, 3546- 
3551, 3638, 3639, 3644 ; 8upp. II., No. 4335a. 

Effect of discharge of grantor.] — Sec Bank- 
ruptcy, Vol. IV., p. 587, Nos. 5373, 5374. 

Proof in winding up of companies.] — See 
Companies, Vol. X., pp. 935, 1076, 1077, 1088, 
Nos. 6415, 7527, 7529, 7010, 7611. 

Building society.] — See Bitilding Societies, 

Vol, VTT., p. 540, No. 339. 


SEcrr. n.^INSUFFICIENCY OF ASSETS ON DEATH 
OF GRANTOR. 

Si;r-8/^ct. 1. — Annuities cricated by 
Instrument inter vivos. 

See Administration of Estate Act-, 1 925 (c. 23), 
s. 34 (1), Sched. I. 

490. What are assets — Equity of redemption of 
mortgage.] — Tenant in tail suffers a recovery to hit 
in a mtge. of five hundred years, <fc then limits to 
the old uses, & by will devises all his lands for 
payment of debts ; tlie equity of redemption of this 
intge. held assets to satisfy creditors, or for a 
subsequent grantee of an annuity. — Fosset v, 
Austin (169i), Free. Ch. 39; 2 Eq. Cas. Abr. 
465 ; 24E. B.20. 

491. Right of annuitant — To prove for value of 
annuity.] — Upon a deficiency of assets adminstered 
in this ct. a value must be set upon an annuity at 
the time of the death ; &> the annuitant can claim 
only in respect of that. — Franks v. Cooper (1799), 
4 Ves. 763 ; 31 E. B. 394, L. C. 

492. Annuity not in arrear — When 

administration order obtained by another.] — 
Testator by deed covenanted with trustees to pay 
an annuity to a woman duiing her life, to be con- 
sidered as accruing from day to day, by equal 


SUB-SECT. 1. I^RSTER (1838), 1 Dr. & Wal. G37. — Annuities to he paid without any 

K. Right of annuitard — Postponement IR* abatement A’] — Re Evan’s Charities 

/o i>rior i7iCK7n&ra/icc5.] — Harman r. \, Priority between annuitants— (1858), 10 I.[Ch. R. 271.— IR. 
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quarterly payments. Testator’s estate was not 
sufficient to pay the estimated value of the annuity 
as well as his other debts & liabilities, & the trustees 
took out an originating summons imder R. S. C., 
Ord. 65, r. 3, as creditors for administration of the 
estate. At the time when the summons was taken 
out no quarterly payment of the annuity was due : 
— Held : the trustees of the annuitant were not 
creditors of testator, & could not take out a 
summons for the administration of the estate : 
although if an administration order was obtained 
by some other person they would be entitled to 
prove for the estimated value of the annuity. — 
Re Hargreaves, Dicks v. Hare (1890), 44 Oh. D. 
236 ; 59 L. J. Ch. 375 ; 62 L. T. 819 ; 6 T. L. R. 
264, 0. A. 

Annotations : — Reid. lio Beeman, Fowler v. James, 11896] 

1 Cli. 48 ; Re Blow, St. Bartholomew’s Ho8i)ital v. (Jamb- 

den, [1914] 1 Ch. Hall, Hope v. Hall, [1018] 1 Ch. 

662 . 

493. ,] — An annuity payable to one 

for life or until he should do or suffer some act 
whereby the annuity or any part thereof, if 
belonging to him absolutely, would become vested 
in some other person, was secured by deed of 
covenant. The estate of tlie* covenantor was 
insufficient for payment of the annuity in full, &, 
in an administration action, the annuity was 
valued, & was represented by a fund in ct. : — 
Held : the whole fund ought to be paid to the 
annuitant . — Re Sinclair, Allen v, Sinclair, 
Hodgkins v, Sinclair, LI ^97] 1 Ch. 921 ; 66 L. J. 
Ch. 514 ; 76 L. T. 452 ; 45 W. R. 596. 

Annotations : — Distd. Rc Cottn;!!, Buckland r. Bcdinfffleld, 

[1910] 1 Ch. 402 ; Rc Dempster, Borthwiek v. Lovell, 

[1915] 1 Ch. 796. 

494. Proof of insufficiency of estate.] 

— In order to qualify an annuitant, to whom a 
person who died in 1922 was liable under a judg- 
ment by consent to pay the annuity, to ]3rove for 
the value thereof in the administration by the ct. 
of deceased person’s estate, it is sufficient for the 
annuitant to prove, as a fact, that if the annuity 
continues for the period normally to be exiiected, 
the estate wdll not suffice to meet the debts & the 
annuity in full . — Re Rink, Elvin v. Nightingale, 
11927] 1 Ch. 237 ; 96 L. J. Ch. 202 ; 136 L. T. 
399 ; 70 Sol. Jo. 1090. 

495. To retain as administratrix.] — 

Mackwortii V. Thomas (1800), 5 Ves. 320 ; 31 
E. R. 613, L. (h 

Annotations : — Consd. Jcudwlno v. Afe'ato (1829), 9 Sim. 129. 

Apld. llatlou V. Harris, [1892] A. C. 547. 

496. ,] — An administratrix, an 

annuitant under covenant by her intestate whose 
estate is insolvent is entitled to retain all arrears 
falling due during administration but only to prove 
for the value of her future annuity. — Jie Beeman, 
Fowu^er r. James, [1890] 1 Ch. 48 ; 65 L. J. Ch. 
190 ; 73 L. T. 555 ; 44 W. R. 247 ; 40 Sol. Jo. 99. 

497. To apply payments in discharge of 

prior annuities — Annuities secured by Judgment.] — 
In Mar. 1814, B. granted life annuities of £500, 
£460 & £383 to A., in consideration of sums of £3,000, 
£2,760 & £1,998, & as a collateral security gave 
judgments for double those sums. In June, 1814, 
B. granted six annuities to six other persons, &; 
appointed a receiver of the rents of his real estate 
for securing them. The receiver took possession. 
A, issued elcgiis on his judgments, & extended one- 
half of the estate under the first, & the other half 
under the second, but there was a return of nil 
upon the third. He did not take possession 
of the estate, but an agreement was, in 1817, 
entered into between him & the six annuitants, that 
he should allow the receiver to continue in 
possession, & should be paid out of the rents £385 
a year, being interest as 5 per cent, on what 


he had paid for the annuities. In 1819, A. pur- 
chased part of the estate, & so extinguished his 
first two judgments. He continued to receive the 
£385 a year tfll 1846. A suit having been instituted 
by subsequent incumbrancers to enforce their 
charges: — Held: (1) apart from the agreement 
of 1817, as A. had never taken possession, he could 
not be considered to have received the £385 a year 
in respect of his third judgment, &; therefore was 
not bound to apply what he received in satis- 
faction of that judgment ; (2) under the agree- 
ment, A. did not receive the £385 a year in respect 
of his judgments, but in resi)ect of his annuities, 
& he was at liberty to apply it in discharge of the 
first two annuities, though the judgments for 
securing them has been extinguished ; (3) a judg- 
ment given for securing an annuity, carries interest 
under Judgments Act, 1838 (c. 110), s. 17. — 
Knight v, Bowyer (1859), 4 De G. & J. 619 ; 45 
E. R. 241, L. JJ. ; previous proceedings (1858), 
2 De G. & J. 421, L. JJ. 

498. Under articles of partnership.] — 

Arts, of partnership between two solrs. provided 
that the pai tnership should be for the term of ten 
years from May 1, 1875, if both the paHners should 
so long live. The partnership was also made 
determinable by notice. There was a further 
provision that from the determination of the 
X)artnerslup the retiring partner, his exors., or 
administrators or the exors. or administrators 
of deceased partner should be entitled to receive 
out of the net profits of the partnership business 
during so much, if any, of the term of five years 
from May 1, 1880, as should remain after the 
determination of the partnership the yearly sum 
of £350 & during so much, if any, of the term of five 
years from May 1, 1885, as either the retiring 
partner or a widow of the retiring or deceased 
partner should be living, the yearly sum of £250 
any sum which might under this provision for the 
time being become payable to the exors. or 
administrators of a deceased partner to be apx)lied 
in such manner as such partner should by deed 
or will direct for the benefit of his widow & children 

in default of such direction to bo i:>aid to such 
widow if living, for her own benefit. It was further 
1 ) 1 * 0 vided that the annuity should, so far as legally 
might be, be constituted a charge on the net 
profits of the business. One of the parin(*rs died 
in 1883 leaving a widow but witJiout having given 
any direction as to the application of the annuity. 
By his will he appointed his widow his universal 
legatee A sole extrix. He died insolvent & an 
action was brought by a creditor to administer 
his estate : — IJvld : th(^ annuity did not foim i)art 
of testator’s estate but by the arts, a trust of it 
was created in favour of the widow, she was 
entitled to it free from the claims of testator’s 
creditors. — Rc Flavell, Murray t. Flavei.l 
(1883), 25 Ch. D. 89 ; 53 L. J. Ch. 185 ; 49 ].. T. 
690 ; 32 W. 11. 102, C. A. 

Annotations : — Refd. Re Davies Davies v. Davies, 11892] 

;i Ch. 63. Meutd. Ehrmann v. Ehriiiauu (1894), 72 

L. T. 17. 

499. Under separation deed— Method of 
apportionment.] — By a separation deed provision 
was made for the i)aynient of an annuity by tin; 
husband to trustees for the wife. Upon the* 
husband’s death children of the marriage claimed 
to be entitled under the same deed to a large 
amount in the funds held by the trustees ; such 
funds were, however, insufficient to satisfy their 
claims & also to answer the annuity, besides paying 
off aiToai s. 

Upon an originating summons, taken out to 
decide (inter alia) the mode in which the available 
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funds should be apportioned between the widow 
& the children : — Held : for the purpose of such 
apportionment, the amount of the arrears of the 
annuity to the date of the hearing of the summons 
must be added to the value of the annuity at the 
same date, ascertained according to the table of 
values of govt, annuities, & the fund must be 
divided in the proportion borne by the total so 
arrived at to the full amount claimed by the 
children. — Delves v. Newington (1885), 52 L. T. 
612. 

600 . To enforce charge on realty — Volun- 

tary deed.] — L. by deed, “ in consideration of 
natural love & attection,” granted an annuity to 
0. charged on certain real estate, &; upon the 
“ several chattels, goods, moneys, securities for 
money, & other effects ” of L. At the date of the 
deed L. was entitled to a reversionary interest in 
railway stock, held by trustees. The annuity 
was duly paid by L. until his death, when it 
appeared that liis personal estate was insufficient 
to pay his debts, & that the real estate alone was 
not sufficient to provide for the annuity : — Held : 
the deed being voluntary, did not create a perfect 
A complete equitable charge on the reversionary 
interest ; the right of C. to such a chai*ge depended 
upon contract, which the ct. would not enforce in 
favour of a volunteer, & 0. had no priority over 
creditors of L. subsequent to the date of the deed. — 
Me Lucan (Earl), Hardinge v, (Jobden (1890), 
45 Oh. D. 470 ; GO L. J, Ch. 40 ; G3 L. T. 538 ; 39 
W. R. 90.' 

501 . To prove for arrears — Pari passu with 

other creditors.] — Testator made a voluntary settle- 
ment in favour of a lunatic son & thereby cove- 
nanted to pay to the trustees the sum of £5,000 
within six calendar months of his decease & in the 
meantime to pay an annuity of £200 per annum* 
Testator’s estate jiroved insufficient for the pay- 
ment of his debts in full. The question raised 
was whether Jud. Act, 1875 (c. 77), s. 10, abrogates 
the Chancery rule postponing voluntary debts, & 
entitles tlie trustees to prove for the arrears of 
the annuity & the £5,000 pari passu with other 
creditors, or whether it was still in force : — Held : 
the trustees we‘re entitled to be paid pari passu 
with other creditors. — Re Wiiitakeh, Whitaker 
V. Palmer, [1900] 2 Ch. G7G ; 09 L. J. Ch. 774 ; 
83 L. T. 342 ; 49 W. R. 50 ; 10 T. L. R. 531 ; 44 
Sol, Jo. 058 ; affd,, [1901] 1 Ch. 9, C. A. 

Annotation: — Refd. Rc Webb (Sinithflcld, LondoD), [1022] 

2 Ch. 3«9. 

To administration order .] — See Executors, 

Vol. XXIV.. pp. 752, 753, Nos. 7800, 7807. 

To payment out of residue .] — See Exe- 

OUTORS, Vol. XXIIl., pp. 405, 400, Nos. 5304- 
5371. 

Where annuity paid for long period since 

death.] — See Executors, Vol. XXIV., p. 603, 
No. 6895. 

502 . Effect of death of one annuitant — Re- 
mainder entitled to payment in full,] — A sum of 

6 per cents, was held on trust to pay a number of 
annuities which originally exactly exhausted the 
income, &> the capital was given over. The 
fund was converted into 3 per cents., &, under a 
proviso, the annuities abated in proportion. 
Afterwards, by the death of an annuitant, the 


income again became sufficient to pay the existing 
annuities in full : — Held : on the construction 
of the deed, the existing annuitants were entitled 
to be paid in full their annuities. — Re Mackenzie’s 
Settlement (1863), 32 Beav. 253 ; 56 E. R. 100. 

Abatement of annuity.] — See^ generally ^ Exe- 
cutors, Vol. XXIII., pp. 420-423, Nos. 4913-4937. 

Insufficiency of particular estate charged.] — 
See Part VI., Sect. 6, post. 


Sub-sect. 2. — Annuities Created by Will. 

A, In Generals 

503 . Right to benefit of power of sale — Neglect 
or refusal of trustee to pay.] — ^Button v. Button, 
No. 943, post, 

504 . Right to arrears — As against residuary 
legatees — When income more than sufficient to pay 
annuities.] — Testator gave his whole estate to 
trustees to sell, &, after payment of debts, expenses, 
& certain legacies, to pay out of the residue two 
annuities of £400 each to F. &; P. & one of £200 
to B., for their respective lives ; & for the better 
fulfilment of that purpose, bo directed them to 
vest sufficient capital sums on securities ; if 
the residue should not be sufficient, ^ vest what- 
ever residue might be, & pay the dividends to the 
annuitants in the same proportions ; & if more 
than sufficient, to vest the sui’plus, divide it &; 
the capital sums set apart for the annuities, as the 
same should become tangible by the death of each 
annuitant, among residuary legatees. B. pre- 
deceased testator. The residue did not yield 
sufficient income every year to pay F. &; P. £400 
each. On F.’s death, P. & F.’s personal repre- 
sentatives claimed payment of all the arrears out 
of the then enlarged income of the residue : — 
Held : F. &> P. were entitled to payment of £400 
each, only in those years in which the income of 
the residue was sufficient ; when in any year that 
income was more than sufficient, the excess 
belonged to the residuary legatees ; on F.’s death 
half the capital of the residue became divisible 
among them, & then P. became entitled to the 
income in each year of the othei half ; but when 
in any year this income exceeded £400, the excess 
belonged to the residuary legatees, & neither P. 
nor F.’s rcfiresentatives were entitled to any 
payment of arrears. 

No benefit accrued to the residuary legatees 
from the lapse of the annuity to 13. except when 
thereby the income of the residue exceeded the 
amount of the two subsisting annuities. — C asa- 
MAiJOR V. Pearson (1841), 8 Cl. & Fin. 09 ; 8 
E. R. 27, II. L. 

505 . Whether deficiency payable out of corpus.] 

— Miller v, IIuddlestone, No. 455, ante, 

506 . ,] — Miner v, Baldwin, No. 393, 

ante. 

507. .] — Prospective order for the sale, 

from time to time, of so much of the capital of a 
fund in ct. as would be sufficient, with the income, 
to pay an annuity which the income alone was 
insufficient to pay. — Lambie v, Lambie (1853), 
9 Hare, App. II., LXXXIV. ; 08 E. R. 800. 

508. .] — Testator bequeathed so much of 

his personal estate as when invested in stock 
would produce £125 a yeoi*, to trustees, upon 
trust to pay the dividends of such stock to A. for 


PART V. SECT. 3, SUB-SECT. 2.— A. 

606 i. Wheificr deficiency paydlile out 
of corpue .] — Jones v. Jones (1879), 27 

Gr. 317.— CAN. 

606 ii. .] — Where a testator gave 


his widow a life Interest in a residence 
& an annuity “ as long as his estate 
will i)ay the same,’* the annuity could 
not bo raised by a mtge, or sale of the 
residence, but must come out of the 
estate, exclusive thereof . — Me Erskinb 


(1913), 24 O. W. It. 15 : 4 O. W. N. 
702 ; 10 D. L. II. 93.— CAN. 

506 iii. — — .1 — Weldon v. Bkad- 
SHAW (1873), 7 I. 11. Eq. 168.— IR. 
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life, with a direction that the capital stock should, 
at A.’s death, fall into the residue of his, testator’s, 
estate, Sc a provision, that, if the stock should, 
before the trusts were fully performed, be paid off 
or reduced, by which any loss or deficiency might 
arise, the persons respectively interested therein 
should bear & sustain such loss or deficiency out of 
their respective interests, upon their becoming 
entitled thereto. The dividends on the stock were 
reduced during the life of A, : — Held : A. was not 
entitled to have the reduced dividends made up 
to £125 a year by a sale of a portion of the capital 
of the stock. — Bague v, Dumergue (1853), 10 
Hai*e, 462 ; 20 L. T. O. S. 322 ; 1 W. R. 197 ; 68 
E. R. 1008. 

609, .] — Playfair v. Cooper, Prince v. 

Cooper, No. 446, ante, 

510. .] — Testator directed his trustees, 

after certain pecuniary legacies, to convert all the 
rest of his estate, & to set apart a sufficient fund 
to secure an annuity of £20 to L. ; & after her 
decease he directed the capital of the fund, after 
payment of the annuity, to be divided amongst 
three persons named, not residuary legatees. 
The estate was deficient, & the fund set apart 
produced only between £15 & £16 per annum : — 
Held : the annuitant was entitled to the reduced 
allowance only, & was not entitled to come against 
the corpus of the fund so set apart. — Re Tyler’s 
Trusts (1856), 2 Jur. N. S. 927. 

611. .] — (1) Testator directed his brother 

A., whom he appointed his exor. & trustee, to get 
in his estate Sc to stand possessed of the produce 
thereof, on trust, to raise thereout Sc invest in the 
stocks or upon mtge. such a sum of money as that, 
when invested, the dividends should “ realise the 
clear annual income or sum of £200,” & to pay to 
“ my wife such dividends, interest, or annual 
income,” etc., for her life or widowhood. On her 
death or second marriage, A. was to stand pos- 
sessed “ of the principal or trust money, Sc the 
stocks upon which the same shall be invested,” 
in trust for himself Sc the other brothers Sc sisters 
of testator,' & as to the residue, “ after raising 
thereout the money sufficient to realise the annuity 
for my wife,” A. was to stand possessed thereof 
on similar trusts ; provided that if testator should 
die leaving children, the trusts for his brothers Sc 
sisters were to be null, Sc the children were to take 
the whole. The estate when got in Sc invested did 
not produce £200 a year ; — Held : the widow was 
not entitled to have the deficiency made good out 
of the corpus of the estate. 

(2) A certain portion of the fund itself had, under 
the order of the ct. below, been sold t/O make good 
the deficiency ; the House, on reversing the order, 
directed the widow to replace that portion. — 
Baker v. Baker (1858), 6 H. L. Cas. 616 ; 31 
L. T. O. S. 62 ; 4 Jur. N. 8. 491 ; 6 W. R. 410 ; 
10 E. R. 1436 ; sub 7iom, Re Baker’s Estate, 
Baker v. Baker, 27 L. J. Ch. 417, H. B. 

AnnotatioiiH : — to (1) Distd. Bright v. Larchor (1858), 3 
Do G. & J. 118. Consd. Wtclfox V, Sugclen (185U), John. 
234 ; Hickman v, Upsall (18G0), 2 Gifl. 124 ; Upton v, 
Vanner (1861), 1 Drew. & Sm. 694. Apld. Tarbottom v, 
Earle (1863), 11 W. R. 680. Distd. I’rowett v. Prowett 
(1864). 10 L. T. 564 ; Braync v. Rees (1866), 15 L. T. 349. 
Apld. Salvin r. Weston (1866), 35 L. J. Ch. 552 ; Michell 
V. Wilton (1875), L. R. 20 Eq. 269. Expld. He Mason, 
Mason v, Robinson (1878), 8 Ch. D. 411, Distd. Car- 
michael V. Gee (1880), 5 App. Cas. 588 ; lie Taylor, IlMey 
V. Randall (1884), 53 L. J. Ch. 1161. Refd. Perkins v, 
Cooke (1802), 2 John. Sc H. 393 ; lie Tootal’H Estate, 
Hankln v. Kllburn (1876), 2 Ch. U. 628 ; Re Ilowarth, 
Howarth v, Maklnson, [1909] 1 Ch. 485. 

612. .] — Testator gave the residue of his 

estate to trustees to pay the income for the benefit 
of his wife &; unmarried daughters & youngest son, 
Sc directed that upon the youngest son attaining 


the age of twenty-one years tlio trustees should 
invest a sufficient sum to secure the receipt of the 
annual sum of £50, to be paid by instalments as 
the dividends were received, to his wife for her 
maintenance, Sc subject thereto the trustees were 
to divide ths whole of the trust estate amongst 
his eight children ; Sc on the death of his wife the 
amount invested to secure her the annual income 
of £50 was to be divided in like manner amongst 
his eight children. The yoimgest son attained 
twenty-one in 1872. The income arising from the 
whole of the estate did not amount to £50 a year : — 
Held : the widow was not entitled to be paid any 
arrears out of the corpus. — ^Michell v, Wilton 
(1875), h, R. 20 Eq. 269 ; 44 L. J. Ch. 490 ; 23 
W. R. 789. 

513. .] — Carmichael v. Gee, No. 436, 

ante, 

614. .] — Re Grant, Walker v. Mar- 

TINEAU, No. 633, post, 

515. .] — He Smith, Smith v. Dobs worth, 

No. 570, post, 

516. Deficiency in fund set apart by court 

— Liability of residue.] — Where annuities Sc legacies 
are charged on property, the ct.’s juiisdiction to 
set apart a fund to aiLswer the annuities Sc legacies 
& distribute the rest of the property is based on 
administration only, Sc the exercise of the juris- 
diction does not release the rest of the property, 
which, if the fund fails to answer the annuities 
Sc legacies, may be followed into the hands of those 
who take it. Notwithstanding the setting part 
of the fund, a purchaser of part of the distributed 
I)roperty may validly object to the title in the 
absence of any release from the annuities & legacies 
& of an order under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 5. — Re Evans & 
Bbttell’s Contract, [1910] 2 Ch. 438 ; 79 L. J. 
Ch. 669 ; 103 L. T. 181 ; 54 Sol. Jo. 680. 

517. Duty to replace — Income becoming 

more than sufficient for annuities.] — Testator 
bequeathed three annuities charged upon the 
income & corpus of his residuary estate. The 
whole of his estate was settled in strict settlement 
upon his son Sc grandson. The income was 
insufficient to keep down the annuities, & £19 is. Id. 
was raised out of capital to satisfy the annuity 
of the first annuitant, who died in 1911. Sums 
amounting to £32 'Ss, lOd. had also been jjaid out 
of capital to the two surviving annuitants. It was 
now anticipated that then* would be surplus 
income in the hands of the tenant for life after 
satisfying the annuities. On a summons by the 
trustees of the will to ascertain whether this 
income should be applied in recouping to capital 
the sums raised thereout, or either of them : — 
Held : having regard to the fact that the annuities 
.were charged upon capital as well as income, the 
tenant for life could not be called upon to rejilace 
the deficiency raised out of capital . — Rc Croxon, 
Ferrers v. Oroxton, 11915] 2 Ch. 290 ; 84 L. J. 
Ch. 845 ; 113 L. T. 1103 ; 59 Sol. Jo. 693. 

Annotaliun : — Distd. He Strict, Vivors v. Holmau (1922), 67 

Sol. Jo. 79. 

.] — Sec, also, Part IV., Sect. 2, ante ; Part 

VI., Sect. 6, post. 

.'\—See Executors, Vol. XXIII., pp. 422, 

423, Nos. 4927-4937. 

518. Effect of death of one annuitant — Right to 
benefit of funds available — As against residuary 
legatee.] — Testatrix gave several life annuities Sc 
directed funds to be invested, producing an 
income sufficient to meet them. She bequeathed 
the residue of her estate, “ including the fund 
set apart to answer the said annuities when & 
so soon as such annuities shall respectively cease,” 
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to T. The estate was only sufficient to pay about 
58, in the pound on the legacies & the values of the 
life annuities, & under an order of the ct. the sums 
apportioned to the values of the life annuities 
were invested, & the dividends paid to the 
annuitants. On the death of one of the annuitants, 
T. applied for i)ayment to him of the fund of which 
that annuitant had been receiving the income : — 
Held : T. had only the ordinary lights of a resi- 
duary legatee, could take nothing until the 
legacies annuities had all been paid in full, & 
his application must be dismissed. — lie Tootal’s 
Estate, Hankin v, Kilburn (1876), 2 Ch. D, 
028 ; 21 W. K. 1031. C. A. 

Annotaiions : — Consd. Hichcus r. Hichoiia (1876), 36 L. T. 
8. Di«td. Geo V. Mahood (1878), 9 Ch. D. 151. Refd. 
Macdonald r. Irvine (1878), 8 Ch. D. 101 ; 2:c Green, 
Baldock v. Green (1888), 40 Ch. B. 610. 

Right to proportionate part of capital value.] — 

See Expk'CJTous, Vol. XXIII., pp. 420, 421, Nos. 
4915-4924. 

Effect of long continued payment by executor.] — 

jSee Executors, Vol. XXIV., pp. 663, 710, Nos. 
6895, 7355. 

Construction of wills.] — See Wills. 

Abatement of charitable bequests.] — Sec Chari- 
ties, Vol. VIII., p. 303, No. 815. 

Insufficiency of particular estate charged.] — 
See Part VI., Sect. 6, post 


B. Rlghis as hcheecn Annuifanis inter se. 

Priorities of assets for payment of rentcharges & 
annuities.] — Sec Part VI., Sect. 6, sab-sect. 8, 
post, 

519. General rule — Annuities abate rateably.] — 

Annuity to be aiiplied towards the maintenance & 
education of A., other annuities given by the same 
will being expressly for life, such annuities to be 
jiaid out of the dividends, etc., of the trust funds, 
with sejiarate gifts of the dividends over, & also 
of the principal, & directions for the rateable 
abatement of the annuities, in case the funds 
applicable to the pa>T^nent of them become 
insufficient ; — Held : (1) the annuity to A. ceased 
on her attaining twenty-one ; (2) the annuities 
being in arrear, they should abate pro ianto for 
the present, to be recouped out of tlie interest 
accruing on the outstanding })ortions of the trust 
funds, which when paid, was to be regarded as 
income for this purpose. — CtARdiner v. Barber 
(1854), 2 Eq. Rep. 888 ; 23 L. T. O. S. 128 ; 18 
Jur. 508 ; 2 W. K. 407. 

Annotations: — As to (1) N.F. Wilkins r. Jodrell (1879), 13 

Gh. D. 664. Generally, Refd. Frewen v. Hamilton (1877), 

4 7 L. J. Ch. 391. 

520. Apportionment not retrospec- 

tive.] — Testator by his will devised certain real 
estate to trustees in fee in trust out of the rents to 
pay an annuity to A. until he attained twenty -five, 
when he was to be entitled to the possession of the 
estates, & an annuity of £400 a year to C. for life, 
& an annuity of £150 for the maintenance & during 
the minority of an infant tenant in tail ; 

“ without prejudice to the trusts aforesaid,’* & 
“ to any jointure to be created under the power 
thereinafter contained ” to pay the surplus rent 
to the mother of A. until he should be entitled to 
the possession of the estates ; A, “ subject to the 
trusts aforesaid ” ; the trustees were to hold 
the estates in trust for A. for life, with remainder 
to his eldest son in tail, with power to A. to appoint 
a jointure to any wife, with the usual powers of 
distress A entry, to take effect immediately after 
his decease. A. having appointed the jointure 
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died, leaving his widow, who gave biith to a 
posthumous son, the infant tenant in tail. The 
income of the estates proving deficient : — Held : 
the annuity of £400, the jointure A the annuity 
for the maintenance of the infant tenant in tail 
must abate pari passu, but the apportionment 
was not to be retrospective, so as to affect the 
amount received by 0. previously to the birth of 
the tenant in tail. — Ooore v, Topd (1857), 7 De 
G. M. A G. 620 ; 44 E. R. 203, L. C. 

521. Annuity to executors.] — T., 

after appointing three persons exors. of his will, 
gave A bequeathed all the rest A residue of liis 
leasehold houses A property to them, upon trust 
to receive the rents, A to pay certain legacies at 
his death, A annuities during the lives of the 
annuitants. T. then gave to his exors., A the 
survivors or survivor of them, an annuity of 
£65, to be retained by them or him out of the 
rents, A to be received by them or him in com- 
pensation for their or his care A trouble in the 
performance of the trusts, or to be appropriated 
by them or him as they or he might think fit. 
Some of the annuities were continued to the 
children of the first annuitants ; A after the deaths 
of others of the annuitants, their annuities were 
given to the exors., A the survivors A survivor of 
them in like manner as the annuity of £65. The 
payment of the annuities to some of the annuitants 
was to commence at the end of six months after 
T.*s decease, A to others at the end of three years. 
The property was subject to heavy mtges. The 
will contained a power of sale. Testator directed, 
that if there were any surplus after paying the 
annuitants A the interest, it should be accumu- 
lated for the discharge of the incumbrances. The 
property was insufficient to pay the annuities in 
full. The exors., out of the rents, paid off several 
of the incumbrances, A made payments to th(^ 
annuitants on account, in abatement, but claimed 
to be paid their own annuity in full in i)riority : — 
Held : the income of the i)roperty applied in 
discharge of the mtges. must be recouped out of 
the corpus, A paid to the annuitants ; A the 
annuity to the exors. must abate proportionably 
with the other annuitants, tliey not being entitled 
to any priority, or to be paid in full. — Debney v. 
Eckett (1858), 4 Jur. N. S. 805. 

522. Right to priority — Necessity for proof of 
Intention of testator — Onus of proof.] — Where 
several annuities are charged by will upon an 
estate, the onus lies upon those claiming priority 
to show such an intention on the jjart of testator ; 

A in the absence of such proof, the annuitants are 
entitled to take pari — CooRE v, Todd 

(1856), 23 Beav. 92 ; 28 L. T. O. S. 154 ; 2 Jur. 
N. S. 1079 ; 53 E. R. 36 ; varied (1857), 7 De G. M. 

A G. 520, L. C. 

523. Annuities given by will & codicil.] — 

Graves v. Hicks, No. 477, a?/fc. 

524. .] — Testator, by his will, made 

in 1844, devised his freehold property, called the 
R. estate, in Ireland, unto G. in tail male, subject 
nevertheless, A charged A chargeable, with the 
payment of certain annuities therein mentioned. 
Testator then directed that the residue of his 
estates thereinafter devised should be considered 
A made the primary fund for the payment of his 
debts, A the several legacies given by his will, A 
that las R. estate thereinbefore devised, subject 
as aforesaid, to G., A the heirs male of his body, 
should not be subject or liable to the payment of 
the debts A legacies, unless the residue of his 
estates should prove of insufficient value, which 
turned out to be the case. Testator further 
devised the residue of his real estates, all situate 
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in Ireland, to trustees, in trust for sale, & out of 
the proceeds thereof he directed the payment of 
the legacies given by his will, & every legacy to 
be given by any codicil thereto, unless a contrai^ 
direction should be expressed in such codicil. 
By a codicil made in 1845, testator gave an 
annuity to E. for her life, to be raised out of his 
estates in Ireland. The residue of testator^s 
estate was insufficient to pay the debts legacies ; 
— Held : (1) the annuities given by the will were 
a charge upon the R. estate in priority of the debts 
«fc legacies ; (2) the annuity given by the codicil 
was also a charge upon same estate, subject to 
the annuities. — Portarlington (Earl) v. Damer 
(1863), 4 De G. J. & Sm. 101 ; 3 New Rep. 264 ; 
9 L. T. 564 ; 10 Jur. N. S. 54 ; 12 W. R. 391 ; 
46 E. R. 877, L. C. 

525. One annuity given out of residuary 

estate.] — Haynes v. Haynes, No. 381, ante, 

526. Method of distribution — Where all annui- 
tants living.] — Heath v, Nugent (1860), 29 Bcav. 
226 ; 54 E. R. 613. 

Annotation : — Folld. Re Wilkins, Wilkins v. Rotherham 

(1884), 27 Ch. I). 703. 

527. .] — When testator’s estate is 

insufficient, after payment of his debts, to pay in 
full annuities given by his will, the fund must, 
after paj^ent of costs, be apportioned between 
the annuitants in the i^roportion which the sums 
composed of the arrears of the annuity in each case 
plus the present value of the future payments 
bear to each other, tliis rule applies in a case 
in which the annuitants are all living at the time 
of distribution. 

Testator gave an annuity of £150 to his widow, 
an annuity of £100 to a stranger in blood, & he 
directed that the second annuity should be paid 
free of legacy duty, which should be paid out of his 
estate. After payment of his debts, the estate 
was insufficient to pay the annuities in full : — 
Held : after payment of costs, the fund must be 
apportioned as above between the two annuitants ; 
the legacy duty payable on the sum apportioned 
to the second annuitant must be deducted from 
the whole fund, <fe the balance then divided in the 
same proportion between the two annuitants. — 
Re Wilkins, Wilkins v. Rotherham (1881), 
27 Ch. D. 703 ; 54 L. .T. Ch. 188 ; 33 W. R. 42. 
Annotation: — Consd. Re Turnbull, Skipper v. Wude, [IDO.'j] 

1 Ch. 72(i. 

528. Calculation of value — Where annuitants 
living.] — Heath v, Nugent (1860), 29 Beav. 226 ; 
,54 E. R. 613. 

Annotatioji: — FoUd. Re Wilkins, Wilkins v. Rot herham (1881), 

27 Ch. D. 703. 

529. .] — (1) Where a life annuity 

is given to persons in su(;cession, &, the estate 
being ascertained to be insufficient at some period 
after testator’s death, the annuity requires to be 
valued for the purposes of administration, the 
interests in future of such of the annuitants as may 
still be living are alone valued, <fc a prior annuitant 
is not required to bring into hotchpot sums 
already paid to him before the date fixed for the 
valuation to be made. 

(2 ) Where the annuity of a prior annuitant who 
dies before a valuation is made is in arrear at his 
death, the arrears must be paid up in full out of the 
fund applicable to that purpose before a rever- 
sionary annuitant is entitled to claim anything, 
notwithstanding that the fund is thereby entirely 
exhausted. 

(3) Upon the construction of the will, the ct. 


held that sums raised out of capital under a power 
to mortgage, & paid in satisfaction of prior 
annuities, need not be brought into hotchpot for 
the benefit of subsequent annuitants . — Re Met- 
calf, Metcalf v. Blencowe, [1903] 2 Ch. 424 ; 
72 L. J. Ch. 786 ; 88 L. T. 727 ; 61 W. R. 650. 
Annotation: — Aa to (1) Bcfd. Re West, Denton v. West, 
[1921] 1 Ch. 633. 


530. Where annuitants dead.] — Re Met- 
calf, Metcalf v, Blencowe, No. 529, ante. 

.]— -/S'ee Executors, Vol. XXIII., 

pp. 421, 422, Nos. 4925, 4926. 

531. Effect of death of one annuitant — Applica- 
tion of annuity released.] — Testator gave several 
life annuities charged upon a particular fund, the 
income of which he considered to be equal to them 
in value ; &; ho gave the fund itself over to another 
person for life, upon the respective deaths of the 
annuitants ; the fund having proved deficient, 
& the annuitants having suffered a proportional 
abatement : — Held : on the death of one of them, 
the income from the fund released by the falling 
in of her annuity went over to the tenant for life, 
& was not applicable to make good the deficiency 
of the continuing annuities. — ^Scott v. Salmond 
(1833), 1 My. & K. 363 ; Coop, iernp. Brough. 46 ; 
39 E. R. 719, L. C. 

Annotation : — Distd. Arnold v. Arnold (1835), 2 My. & K. 

365. 


532. ,] — Testator desired that A., 

B., & C. might each enjoy, during life, the interest 
of £800 sterling, the principal to devolve eventually 
to his residuary legatees. He directed the residue 
of his property to be divided into three equal 
parts, one part to each of bis brothers & liis sister ; 
& if his brothers &; sister should not survive him, 
or have legal issue living at testator’s death, then 
their shares to devolve in equal proportions to the 
survivors, as well as the shares that might have 
been devised to their issue. Testator’s estate was 
not sufficient to pay the legacies in full : — Held : 
upon the death of one of the tenants for life, 
an apportionment of the legacy of £800, set apart 
to answer her life-interest, fell into the residue, 
&; was not given over to the residuary legatees 
in their individual character ; & the surviving 

tenants for life were entitled to have the deficiencies 
in their annuities satisfied out of the released fund. 
— ^.Arnold v. Arnold (1835), 2 My. & K. 365 ; 


4 L. J. Ch. 79 ; 39 E. R. 983. 

Annotations : — Apld. Re Ricbanlson, Richardson v. Richard- 
son, [1915] 1 Ch. 353. Refd. Abraham v. Holderness 
(1842), 6 Jur. 290 ; Charitable Donations Comrs. v. 
Deveroux (1842), 13 Sim. 14 ; Parker v. Marchant (1842), 
1 Y. & C. Ch. Cas. 290 ; Thomson v. Advocate-General 
(1845), 12 Cl. & Fin. 1 ; Swinfen v. Swinfeu (No. 4) (I860). 
29 Beav. 207. Mentd. Hertford v. Lowther (1843), 7 
Beav. 1 ; Gibbs v, Lawrence (1860), 9 W, R. 93 ; Guthrie r. 
Walrond (1883), 22 Ch. D. 573 ; Northey v. Paxton (1888), 


60 L. T. 30. 


533 , To payment of arrears — Former 

payments not to be brought Into hotchpot.] — Re 

Metcalf, Metcalf v. Blencowe, No. 529, ante. 

534, Right to arrears of redeemable annuity — 
As between devisee of annuity & devisee of arrears — 
Out of redemption.] — Testator was entitled to a 
redeemable annuity, which was in arrear nearly 
five years. He gave all his interest in the annuity 
& in the redemption moneys to his brother. Ho 
gave all the five years’ arrears to his wife, for the 
maintenance of two infant children therein named. 
A sum more than equal to the arrears was received 
after the death of testator, as the redemption 
money of the annuity : — Held : testator’s wife 
was entitled to the full payment of the five years’ 


part V. sect. 3, sub-sect. 2.— B. 

531 i. Effect of death of one annuitant — Application of annuity released .] — Mackenzie v, Dickson (1840), 2 Dunl. (Cl. of 
Seas.) 833 ; 15 Foe. Coll. 866.-- SCOT. 

.7. — VOL. XXXIX, 
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SecL 3. — Insufficiency of assets on death of grantor: 

Sub-sect <&: C.] 

arrears ; the costs must be paid out of the fund ; 
& the brother was only entitled to the residue. — 
Mitchell v. M‘Isaac (1854), 21 L. T. O. 8. 14; 
18 Jur. 672. 

C, Rights as hetween Annuilants and Legatees, 

535. Whether annuities abate proportionately 
with legacies.] — An annuitant for life is not to 
abate in proportion with pecuniary legat/ccs, upon 
a defect of assets. — M aytin v. Hopeh (1744), Ridg. 
temp, II. 206 ; 27 E. R. 806, L. C. 

536. .] — Alton v, Medlicot (drea 1717), 

cited in 2 Ves. Sen. at p. 417 ; 28 E. R. 266. 
Annotatiorui : — ^Folld. Hume v, Edwards (1749), 3 Atk. 693. 

Reid. Lewln v. Lowln (1762), 2 Ves. Sen. 415 ; Creed v. 

Creed (1844), 8 Jur. 943. 

537. .] — A devisee of an annuity for life 

charged on the personal estate, where there is a 
deficiency of assets, shall abate in xiroportion with 
the other legatees. — HuME v, Edwards (1749), 3 
Atk. 693 ; 26 E. R. 1198, L. C. 

AnnotcUion : — Refd. Lewln v. Lewin (1752), Belt’s Sup. 

372, 

538. .] — Testator, by his will, charged a 

freehold estate with the payment of Hie yearly sum 
of £10, to be paid half-yearly to his daughter A. 
for her life ; <fe, on her death, he directed such 
haK-yearly payments to be continued for the 
maintenance of her children until they should 
attain twepty-one, & then directed his trustees to 
pay the sum of £120, equally amongst them. The 
estate was sold under a decree of the ct., & there 
remained out of the proceeds, after payment of 
testator’s debts, only the sum of £74 '.9s. 4d. : — 
Held : the two charges of tlie yearly sum of £10, 
& the sum of £120, were equally entitled to the 
benefit of the corpus, wliich was directed to be 
invested, & the income paid to testator’s daughter, 
but without prejudice to any question that might 
eventually arise as to the right to it. — Tayi^or v * 
Taylor (1848), 2 L. T. O. 8. 226 ; 8 Jur. 15. 

539. .] — Testator gave his residuary estate 

to trustees, upon trust, in the first place, to pay 
two debts due from him on his covenants, & his 
funeral A testamentary expenses ; & then to set 
apart invest a suflicient sum to meet some 
annuities given by his will ; A- tlien, after such 
investment, to pay certain legacies. Test^ator’s 
<istate being instdiicient to j)ay all the annuities & 
legacies in full : — Held : the annuitants were not 
entitled to priority, but the annuities & legacies 
must all abate rateably. — Thwaites Foreman 
(1846), 15 L. J. Ch. 897 ; 7 L. T. O. 8. 297 ; 10 
Jur. 483, L. C. 

Annotations : — Apld. Miller v. Huddlostonc (1851), 3 Mac. & 

G. 513. Refd. Cooro v. Todd (1857), 7 De G. M. & G. 520 ; 

/?e Wiltshire ’r Estate (1859), 6 Jur. N. S. 190. Mentd. 

Gyett V. Williams (1862), 2 John. & H. 429 ; Re Hardy, 

Wells V. Berwick (1881), 17 Ch. D. 798 ; Re Harris, Harris 

i’. Harris, [1912] 2 Ch. 241. 

540. .] — - Where testator’s effects are in- 

si^cient to satisfy an annuity bequeathed by the 
will & the pecuniary legacies : — Held : the annuity 
ought to be valued & the annuitant was entitled 
at once to the amount of the valuation, subject to 
an abatement in proportion to the abatement of 
the pecuniary legacies ; & although the annuitant 
died before the payment of the annuity in full 
would have equalled the abated amount of the 
valuation, the other legatees would have no claim 
to the surplus of that amount. — W roughton v . 


COLQUHOUN (1847), 1 De G. & Sm. 357 ; 11 Jur. 
940 ; 63 E. R. 1103. 

Annotations : — Apld. Danlell v. Daniell (1849), 3 De G. & Sm. 

337. Consd. Todd v. Blelby (1859), 27 Beav. 353. Distd. 

Gratrix v. Chambers (1860), 2 Giff. 321. Apld. Re Sinclair, 

Allen V. Sinclair, Hodgkins v. Sinclair, [1897] 1 Ch. 921. 

Consd. Re Robbins, Robbins v, Legge, [1906] 2 Ch. 648 ; 

Re Cottrell, Buckland v. Bedingfleld, [1910] 1 Ch. 402. 

Refd. Re Edwards, Ex p. Shand (1867), 16 L. T. 208 ; 

Re Ross, Ashton v. Ross (1899), 69 L. J. Ch. 192. 

541. .] — Testator gave legacies to different 

persons, & an annuity for the personal mainte- 
nance & support of his brother, & directed the pay- 
ment of it to commence on the first half-yearly 
day after his death, & the legacies to be paid at the 
expiration of two years after that event, or as much 
sooner as the circumstances of his estate would 
permit, but, without interest in the meantime. 
Testator’s property was insufficient to pay the 
legacies annuity in full : — Held : the annuity 
was not entitled to priority over the legacies, but 
must abate, proportionably, with them. — ^Asiiburn- 
HAM V, Ashburnham (1848), 16 Sim. 186 ; 12 Jur. 
299 ; 60 E. R. 844. 

542. .] — Miller v. Huddlestone, No. 

455, ante, 

543. .] — A., by his will, bequeathed the 

residue of his estate to trustees, upon trust to sell 
& convert same, & to stand possessed thereof 
“ upon trust thereout in the first place to pay unto 
my wife an annuity of £90 sterling during her life, 
as therein mentioned ” ; & I direct my trustees, 
out of my tiust moneys, to appropriate a sufficient 
fund for answering the annuity, <fe invest same in 
3 per cent. Consols ; & as to a further sum of 
£3,000 Consols, upon trust for his son, to pay 
same, with the accumulations, when lie attained 
twenty-two, with divers other dispositions in the 
event of that son dying under that age, & he gave 
other legacies & bequests. On bill filed to declare 
the trusts of the will : — Held : the annuity of £90 
to the widow was to be valued, the widow to 
prove for the amount, come in pari passu with 
the other legatees. — Whitehouse v. Insole 
(1862), 7 L. T. 400. 

544 . ,] — Testator by his will gave certain 

annuities & legacies, & directed that if there should 
not be sufficient assets the several legacies should 
be proportionately reduced : — Held : the annuities 
& legacies must abate rateably. — Stutely v, 
Kepp (1869), 20 L. T. 00 ; 17 W. R. 393. 

545. — ■ — .J — (1) Where both annuities & 
legacies are cliarged upon real estate, although the 
annuitants have power of distress <fc entry, the 
annuities will not have priority over the legacies. 

(2) Where th(Te is merely a declaration that the 
widow shall not have the value of her annuity, 
that goes for nothing ; but in order to prevent her 
having the value there must be a gift over (Malins, 
V.-C.). 

(3) I need not observe that when a man gives 
an annuity chargeable upon his land, although 
nothing is said about distress & entry, that would 
be incidental to the gift (Malins, V.-C.). — Roper 

V, Roper (1876), 3 Ch. D. 714 ; 35 L. T. 155 ; 24 

W. R. 1013. 

Annotations: — As to (1) Consd. Re Groonwood, Greenwood 

V. Greenwood, [1892] 2 Ch. 295. As to (2) Refd. Re 

Mabbett, Pitman v. Holborrow, [1891] 1 Ch. 707. 

OeneraZly, Mentd. Re Hardy, Wells v, Barwlck (1881), 

50 L. J. Ch. 241. 

546. Effect of intention of testator.] — 

Annuity by will to wife unprovided on deficiency 
of assets not abated in proportion with other 
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636 i. Whether annuities abate pro- 
portionaiely urith legacies .] — Greig’S 
Trustees r. Gkeic (1854), 16 Dunl. 


(Ot. of Scss.) 899 ; 26 Sc, Jur. 461.— 
SCOT. 

646 i. Effect of intention of 

testator .] — Wilson v. Dalton (1875), 


22 Gr. 160.~CAN. 

646 ii. C.UST (1910), 

13W. L. K. 102.— CAN. 

546 iii. .] — Berry’s 
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legatees, upon the intent of testator. — L ewin v. 
Lewin (1752), 2 Ves. Sen. 415 ; 28 E. R. 2«5, 

L. 0. 

Annotations: — Expld. Miller v. Huddlostono (1851), :j Mac. 

& G. 513. Refd. Gret5d r. C'roed (1841), 11 CJl. & Fin. 491 ; 

Pagret v. Hulsh (1863), 1 lloiii. & M. 663. Mentd. Blower 

V. Morret (1752), 2 Ves. Sen. 420 ; Re Hardy, Wells v. 

Borwick (1881), 17 Ch. D. 708 ; Neill v. Devonshire 

(1882), 31 W. R. 622. 

547. Annuity charged on specific real 

estates.] — ^By a settlement, A. grants to C. a rent- 
charge issuing out of certain estates, witli a term 
&; powers of distress & entry to recover it. After- 
wards, A., by his will, grants to C. out of the same 
estates a further rentcharge, with the same powers 
of distress, etc., as arc contained in the indenture 
with respect to the original annuity. Testator, in 
a subsequent part of his will, devises the estates to 
trustees for a term, to raise £15,000 for E. : — 
Held : the second annuity takes priority over the 
£15,000 . — Freeman v. Rlencowe (1835), 4 L. J. 
Ch. 247. 

548. .] — Testator gave his wife his 

freehold estate of B. &; certain specific chattels ; & 
also an annuity for her life, charged upon all his 
real estates, except B., with power of distress for 
same, the first iDayment thereof to be made on 
May 1 or Nov. 1, which should first happen after 
his decease ^ lie then charged his debts upon liis 
real estates, except B., in aid of his personal 
estate ; gave an annuity to his sister, in similar 
terms to thosij used respecting that given to his 
wife, lie next gave several pecuniary legacies to 
nieces & others, to be paid by his trustees, as soon 
as convenient after his decease, out of the residue 
of his personal estate, & in deficiency thereof, to 
be raised <&; paid by them, as they should think 
proper, out of his real estates, except B., & he 
charged same therewith. Tie lastly gave two 
annuities to his servants, in similar terms to those 
used respecting the preceding annuities. The 
personal estate was insufficient to pay the debts & 
legacies ; the real estate was insufficient to pay 
the annuities legacies: — Held: (1) upon the 
true construction of the provisions of the will, as 
to the real estate, the annuities were entitled to 
priority over the legacies. 

(2) All simple gifts of annuities were held to be 
liecuniary legacies. . . . This rule, however, has 
no application to the gift of a rentcharge or 
annuity issuing out of land ; for that is an interest 
in the land itself & necessarily specific (Lord 
Cottenham). — Creed v. Creed (1811), 11 Cl. & 
Fin. 491 ; 8 .Tur. 943 ; 8 E. R. 1187, II. L. 
Annotations: — As to (1) Consd. Paget v. Huish (1863), 1 

Hem. & M. 663. Refd. Conron v. Conron (1858), 7 H. L. 

Cas. 168; Re Briggs, Briggs r. George (1881), 45 L. T. 

249. As to (2) Consd. Poole %•>. Heron (1873), 42 L. J, 

Ch. 348. Refd. Patching v. Burnett (1881), 51 L. J. Ch. 

74 ; He Sannders-Davios, SannderH-Davles v. Hannders- 

Davies (1887), 34 Oh. D. 482. 

549. .] — PORTARLINGTON (EARB) V. 

Dameh, No. 524, ante. 

550. .] — Testator by his will gave 

his wife an annuity of £200 a year for life or 
widowhood, & charged it on his freehold estate 
at H., & directed that his wife should have all such 
powers & remedies for obtaining payment of the 

TEESv. Cox’S Trustees (1850), 12 Dnnl. 

(Ct. of Scss.) 1037 ; 22 Sc. Jur. 455.— 

SCOT. 

647 i. Annuity charged on specific 

real estates .] — Jackson v. Hamilton 
(1846), 9 I. Eq. H. 430 ; 3 Jo. & Lat. 

702.— IR. 

547 li. .] — Weiru. Ciiamley 

(1850). 1 I. Ch. K. 295.— IR. 

661 i. I^ority ot^er residuary 

eMate.] — In a competition between a 
test amentary annuitant, & a residuary 


annuity & all arrears thereof, as landlords had for 
obtaining pa.yment of rent, & declared that the 
benefits thus conferred on his wife should be taken 
in full satisfaction of all dower & thirds to which 
she mighj^ be entitled in or out of his real & per- 
sonal estate or either of them. Testator then 
gave two sums of £6,000 each to tr^tees upon 
certain trusts for his daughters, & directed that 
these sums should be paid out of his personal 
estate, but, in case his personal estate should be 
insufficient, he charged his real estate with pay- 
ment of the deficiency ; 4fe testator devised his 
real estate at H., charged with the payment of the 
annuity of £200 to his wife, & all other his real 
estate to his son in fee. The personal estate proved 
insufficient, & the proceeds of sale of the real estate 
were insufficient for the payment of the annuity 
& the two legacies of £6,000 in full : — Held : the 
annuity was in the nature of a demonstrative 
legacy, & was entitled to priority over the two 
legacies of £6,000 in respect of the proceeds of sale 
of the freehold estate at H. on which it was charged. 
— Re Briggs, Briggs v. George (1881), 45 L. T. 
249 ; 29 W. R. 925. 

551, — — Priority over residuary estate.] — 

Croly V. Weed, No. 380, ante. 

552, Annuity from “ funded pro- 

perty.”] — Testator gave an annuity of £125 from 
his “ funded property ” ; his “ funded property ” 
was insufficient to answer the annuity : — Held : 
the deficiency must be made up out of testator’s 
residuary personal estate. — Attwater v. Att- 
WATER (1853), 18 Beav. 330 ; 23 L. J. Oh. 692 ; 
22 L. T. O. S. 150; 18 Jur. 50; 2 W. R. 81; 
52 E. R. 131. 

Annotations : — Mentd. Re. Macleay (1875), L. R. 20 Eq. 186; 

• Homer V. Homer (1878), 8 cni. D. 758 ; Re Kosher, Kosher 

V. Kosher (1884), 26 Ch. D. 801. 

553, Annuity in lieu of dower.]~A widow, 

dowable out of her husband’s lands, having elected 
to take an annuity given by the will in lieu of her 
dower, testator’s estate being insufficient to pay 
the legacies in full : — Held : entitled to priority 
over the other legatees. — Stahlschmidt v. Lett 
(1853), 1 Sm. & a. 421 ; 65 E. R. 185. 

.] — See Executors, Vol. XXIII., 

p. 427, Nos. 4975, 4977, 4980, 4981. 

554, Annuity out of residue.] — Testatrix 

bequeathed the residue of the moneys to arise from 
her real & personal estate to the children of W., 
&> directed that her trustee should, in the first 
instance, out of such residue pay an annuity of £20. 
The assets were insufficient : — Held : the pecuniary 
legatees were entitled to be paid in priority to the 
annuitant. — /iJe Wiltshire’s Estate (1859), 6 Jur. 
N. S. 190 ; 8 W. R. 133. 

555, .] — Testator, who died in 1889, 

after legacies of £100 to four of his children, made 
several specific devises, freed discharged from 
any mtges. there might be thereon at the time of 
his death, for the benefit of a son & tliree daughters, 
& declared that if he should sell any of the houses 
thereinbefore given for the benefit of his daughters, 
his trustees should out of his residuary estate stand 
possessed of a sum equivalent to the price received 

the annuity, a charge npon capital as 
a special legacy prtiferablo to residuary 
or I'everslonary interests in the capital. 
— Colquhoun’s Trustees v. Colqu* 
HOUN, [1926] S. C. 32.— SCOT. 

654 i. Annuity out of residue .] — 

Korertson V. Corbet (1885), 1 1 

V. L. R. 36.— AUS. 

m. Annuity in lieu of claims 

under antenuptial settlemerU .] — Kin- 
MOND’s Trustees v. Kinmond (1873), 
11 Maeph. (Ct. of Sesa.) 381 ; 45 He. 
Jur. 255.— SCOT. 

M 2 


legatee : — Held : the ojmuity foil to 
he paid out of capital If the Income of 
the estate was insufficient to meet It. — 
Knox’s Trustees v. Knox (1869), 7 
Maeph. (Ct. of Hess.) 873 ; 41 Sc. Jur. 
470.— SCOT. 

551 ii. .1 — In the absence 

of expressions Indicating a contrary 
intention, a bequest of an “ aimuity ” 
is, primo loco, an annual charge upon 
income preferable to the interests of 
a llforonter of the residue, &, if the 
income should prove insufficient to meet 
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Sect. 3 . — Insufficiency of assets on death of grantor: 

Sub-sect. 2, C. Part VI. Sects. 1, 2 d: 3: 

Sub-sect. 1,] 

for same upon trusts similar to those declared 
respecting the house sold : testator then gave all 
other his real & personal estate upon trust to pay 
annuities of £250 to each of his sons, out of the 
balance of the income thereof to pay the specific 
incumbrances upon the estate, & after payment 
off of the incumbrances, upon trust to assign his 
residuary estate to his two sons equally. Testator 
sold one of the specifically devised houses for 
£9,800. The estate proved insufficient for pay- 
ment in full to all the beneficiaries: — Held: (1) 
that the four pecuniary legacies were charged upon 
the entire residue, & had priority over all other 
payments directed to be made to beneficiaries ; 
(2) the annuities were only given to the sons in 
their capacity of residuary legatees, & were there- 
fore not payable until the sum representing pro- 
ceeds of sale of realty sold by testater, & the mtge. 
debts on the specifically devised realty, had been 
provided for ; (3) the £9,800, representing pro- 
ceeds of sale, was to be treated as an ordinary 
legacy made payable out of residue ; (4) the rule 

in Luikinsv. Leigh (1734), Cas. temp. Talb. 53, that 


AND Annuities. 

the pecuniary legatee has priority over the devisee, 
although the devisee was under the will entitled 
as against a residuary legatee to have the mtge. 
debt paid off out of residue, applied, not having 
been expressly negatived by testator, & the 
devisees of the mtged. property were not entitled 
to compete with the legatees. — Re Smith, Smith 
V. Smith, [1899] 1 Ch. 865 ; 08 L. J. Oh. 333 ; 80 
L. T. 113 ; 47 W. R. 223. 

556. How apportionment calculated.] — 

Testator left his estate to trustees on trust to 
convert, & as to one moiety of the proceeds, to 
hold £2,500 on trust for M. T. for life, & to set 
aside a sum sufficient to produce an income of 
£78 per annum^ &. hold the same in trust for A. for 
life. The moiety of the estate proved insufficient 
to satisfy the legacy & annuity : — Held : the 
trustees must ascertain what sum invested in 2J 
per cent. Consols at one year from testator’s death 
would have been sufficient to produce an income 
of £78 per annum, & apportion the moiety of the 
estate in the proportion of that sum to £2,500. — 
Re McMahon, Wells v. Ttoer (1911 ), 55 Sol. Jo. 
552. 

-.] — Sec Executors, Vol. XXIII., pp. 410- 

427. 


Part VI. — Payment of Rentcharges and Annuities. 


Sect. 1.— IN GENERAL. 

See Apportionment Act, 1870 (c. 35,, ss. 2-4, 7. 

557. Cannot be demanded till due.] — One 

grants a rentcharge for life, payable every Lady 
Day & Michaelmas, gi'antee dies on Michaelmas 
Day after sunset, & before twelve at night, yet 
adjudged he should pay the arrears to the exor. of 
the grantee, in regard the grantee lived till sunset, 
which was the legal time to demand it, & it cannot 
be demanded till due, especially to make a for- 
feiture of the lease, etc. Secus, if the grantee had 
died on Michaelmas Day & before sunset. — R ock- 
ingham (Lord) v . Penrice (1711), 1 P. Wins. 
177 ; 24 E. R. 345 ; sub nom. Rockingham 

(Lord) v . Oxenden, 2 Salk. 578. 

Annolation : — Mentd. Leftley v. Mills (1791), 4 Term Hop. 

170. 

558. Time for payment — Annuity given by will.] 

— Gibson v. Bott, No. 282, ante. 

559 . Partly, composed of rents of 

freeholds — Calculation of rents.] — H., by her will, 
directed her trustees, as soon as possible after her 
decease, to invest such a sum in the funds as 
would with the rent of cert^ain lands, “ at that 
time payable,” make up the sum of £50 per annum, 
& pay it to J., for his life : — Held : the monev was 
not to be invested till one year from testatrix’s 
death, & the amount should be computed with 
reference to the rent, as it was at testatrix’s death, 
without any deduction for land or any other tax. — 
Hues v. Jackson (1853), 2 Eq. Rep. 402 ; 23 
L. J. Ch. 61 ; 22 L. T. O. 8. 152 ; 2 W, R. 83. 

560. Charged on land.]— (1) Ap- 

portionment Act, 1870 (c. 35), applies to a devise 
contained in a will dated before the Act to 
which a codicil was made after the Act. Semhle : 

PART VI. SECT. 1. 

6581. Time, for payment — Annuity 
given by wiU .] — An annuity given out 
of residue Is payable from testator’s 
death. — C urtis v. Alliband (1898), 

19 N. S. W. L. R. (Eq.) 34 ; 14 N. S. W. 

W. N. 150.— AUS. 


the result would have boon tho sanio without tho 
codicil. 

(2) Where testator charges an annuity on land 
wit h the ordinary power of distress entry in the 
event of the annuity being in arrear, the annuitant 
must wait for payment of the annuity until the 
first rent day whicli occurs after the day fixed by 
testator for payment of an instalment of the 
annuity, & is not entitled to require that any prior 
rent should be kept in liand in order to answer 
the instalment. — liASLUCK'?\ Pedlry (1874), L. R. 
19 Eq, 271 ; 44 L. J. Ch. 143 ; 23 W. R. 155. 

Amiotations : — As to (1) Apld. Constable v. Constable (1879), 
11 Ch. 1). 681. Refd. lie Jiridger, Bromptoii Hospital for 
Consumption v. Lewis, [18941 1 Ch. 297 ; tie Meredith, 
Stone V. Meredith (1898), 67 L. .1. C’h. H)9 ; He Ford, 
Mvers v. Moloswortli, [1911] 1 Cli. 455. CvjieraUy, Refd. 
He Lucas, Parish v. Hudson (1885), 55 J.. .T. Ch. 101. 
Mentd. He March, Mandor v. Harris (1884), 27 CUi. 1), 166. 

Annuities secured by bond .] — Sec Bonds, 

Vol. VII., }). 188, Nos. 277-281. 

.] — See Executors, Vol. XXIII., p. 400, 

Nos. 4708-4711. 

561. Place of payment — Direction to pay to 
account at bank.] — DcR. agreed to pay to pltf. 
during her life a yearly allowance, payable 
quarterly on the usual quarter days. Before the 
quarter’s allowance became due on Dec. 25 pltf., 
who was about to go abroad, by a wr itten authority 
directed deft, to pay the quarter’s allowance to 
her account at a Ix)ndon Bank, Pltf. was abroad 
when the quarter’s allowance became due, & deft,, 
desiring to obtain lier indorsement, & thus to 
asceiiain that she was alive, sent to her solrs. a 
cheque, for the amount drawn to pltf.’s order. 
The solrs. returned the cheque, & issued a writ 
for the amount of the quarter’s allowance : — 

All mi it u given hy deed .] — 

Sweeney v. Sweeney (1888), 16 O. H. 
92.— CAN. 

o. Personal liability of devisees .] — 
Where a devibO of real estate Is made 
subject to the payment of an annuity, 
& the devisee a('.oept.8 the devise lie 


658 ii. — — .1 — Haiitland 

(Loud) v. Lyster (1833), Hayes & Jo. 
305.- IR. 

558 iii. .] — Webster v. 

Webster’s Trustees (1882), 10 R. 
(Ct. of Sess.) 169 ; 20 fki. L. R. 118.— 

SCOT. 
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Held : the direction to pay the amount to pltf.’s 
account at the bank was a valid direction, it being 
in effect a direction to pay to her at the bank, & 
pltf. was entitled to have the amount paid there. — 
Shrewsbury v, Shrewsbury (1907), 23 T. L. R. 
277. 

Mode of payment .] — See Executors, Vol. 
XXIII., p. 400, Nos. 4712-4714. 

Currency in which payable.] — See Conflict op 
Laws, Vol. XI., p. 357, Nos. 397-399, 402. 


Sect. 2.— RIGHT TO PAYMENT OF CAPITAL. 

See Pai*t II., Sect. 2, sub-sect. 2 ; Part IV., 
Sect. 2, ante. 


Se( T. DEDUCTION. 

Sub-sect. 1. — What may be Deducted. 

562. Expense of repairs — Not allowable.] — 
SiiELJ.Ky V. Earsfield (Lady) (1G()1), 1 Rep. Ch. 
200 ; 21 E. K. 551. 

563. Taxes — Rentcharge on copyholds — De- 
duction allowed.] — Lynes V. Brown (1093), 2 Vern. 
300 ; 23 E. R. 798. 

564. Annuity.] — If one covenants to pay 

an annuity to J. the covenantor shall not deduct 
for taxes ; for the charge is on the person of the 
covenantor, not the land. So if II. having a 
term for years, devises an annuity to J. & his hens, 
there can be no deduction for taxes, for the term 
for years is not otherwise chargeable with it, 
than as it is part of tli(i personal estate ; for it 
cannot be said to issue out of the term, when in 
I)oint of duration it may continue mucii longer. 
So if H. gj‘ant/S an annuity to J. & afterwards 
secures it out of a real estate, there shall be no 
deduction for taxes ; for the subsequent security 
cannot lessen the effect of his former grant, which 
in its creation was tax free (Lord Cowper, C.). — 
Robinson v, Stephens (1709), 2 Salk. 010 ; 91 
E. R. 522, L. C. 

565. Land tax— Fee farm rent — Right of 

owner to account.] — Pickering’s Case (1098), 12 
Mod. Rep. 171 ; 88 E. R. 1242. 

566. When land tax redeemed.] 

- 'the owner of lands charged with a fee farm rent, 
payable to a j^urchaser from the (Jrown under 
22 (’ar. 2, c. 0, 22 23 Car. 2, 21, having 

redc(un(‘d the land tax chargeable on the lands out 
of which th(* fee farm rent issues, is entitled under 
the 1 iand Tax Acts, to dcMluct 4.y. in the pound from 
th(^ rent so payable. — Moody v. Wells (Dean 
(Chapter) (1850), 1 H. k N. 40 ; 25 T.. .T. Ex. 273 ; 
27 ].. T. O. S. 82 ; 20 .7. P. 744 150 E. R. lliO. 

.] — See Lanj> Tax Vol. XXX., pp. 

302, 303, Nos. 25-30. 


567. Income tax — Arrears of annuity.] — 

The arrears of an annuity which accrued due 
while the income tax was in force, but which were 
unpaid, in consequence of the rents of the estate on 
which it was charged being exhausted by prior 
charges, a#*e payable to the annuitant, without any 
deduction in respect of the income tax. — Braham 
v. Strathmore (1836), 6 L. J. Ch. 166. 

.]^See Income Tax, Vol. XXVIII., 

pp. 50, 51, 65-69, 72-77, Nos. 255-260, 335-307, 
381-421. 

Super tax .] — See Income Tax, Vol. 

XXVIII., p. 112, Nos. 690-094. 

568. Expense of renewal of lease — Annuity out 
of tithes leased for years.] — Moody v. m:atthews, 
No. 679, post. 

569. Debt due to estate from executrix.] — 

Skinner v. Sweet (1818), 3 Madd. 244 ; 66 E.'R. 
499. 

570. Charges for renewal of licenses.] — Tes- 
tator by will, after various specific & pecuniary 
bequests, gave his real & residuary personal estate 
to trustees upon trust out of the income thereof 
to pay to his wife, or permit her to retain during her 
widowhood, a specified annual suin, & upon her 
second marriage or death upon tinist as to all her 
estate for liis three daughters absolutely. 

Tho estate included three beerhouses with 
on-licenses, on the renewals of which charges were 
imposed under Licensing Act, 1904 (c. 23), s. 3, 
towards a compensation fund for persons, the 
renewal of whose licenses might be refused under 
the provisions of that Act ; & the tenants of tho 
three beerhouses, by whom the charges were in the 
first instance paid, made the specified deductions 
from their rents in respect of the charges, so that 
the annual income of the estate became insufficient 
to pay the annuity in full. 

On a summons by the widow for the determina- 
tion of the question whether the whole loss must bo 
borne, by her, or whether she was entitled to have 
a sum equal to the amount of the deductions or to 
some, &, if so, what part thereof, raised out of 
capital k x)aid to her : — Held : she was not entitled 
to have the amount of the deductions or any part 
thereof raised out of capital & paid to her, as the 
Licensing Act, 1904 (c. 23), provided the way in 
which the charge was to be borne, & there was 
nothing either in that Act, or in testator’s will, or 
in the general law, to relieve her from bearing it. — 
He Smith, Smith v. Dodsworth, [1900] 1 Oh. 799 ; 
75 L. J. Ch. 442 ; 94 L. T. 043 ; 70 .T. P. 169 ; 5i 
\V. R. 449 ; 22 T. L. R. 412 ; 50 Sol. Jo. 376. 

571. Fee payable to Public Trustee — Apportion- 
ment between annuitants & life tenants of residue.] 
— When the Public Trustee is appointed to 
administer the trusts of a will, which consist in 
paying a portion of the income of the trust funds 
to annuitants k the remainder to life tenants of 


will bu deemed to have assumed a 
pei-soiial liability to pay the amount 
which will bo enforced by the court. — 
Cauteii V, Carter (18711), 26 Gr. 232. 

—CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

p. of repoirs.] — Gallowav 
(Eare) r. Galloway (Dow\(iER Covjs- 
TESS), [li)()4] A. C. 50.— SCOT. 

q. .] — Glover’s Trustees r. 

Glover, 11913] S. C. 115; 50 Sc. 

L. 11. 71 ; 11912] 2 S. L. T. 357.— SCOT. 

r. Taxes — Land tax.] — Wliero the 
owner of land subject to a rcntcharjj:i; 
claimed a deduction allowed by Land 
Tax Act, 1905, on account of mtg-es. 
in respect of tlio capital value of the 
rentcharge : — Held : a rentcharge was 
not a mtge. within tho Act, k deduction 


disallowed. — He Camero.4 (1906), 2 
Tas. L. H. 17.— AUS. 

t. .] — ^An annuitant is not 

liable to have a proportion of the 
Iciiid & income-tax payable in respect 
of the land or fund out of which the 
annuity arises deducted from tho 
annuity. — Re Gunn (1898), 18 N. Z. 
L. lb 476.— N.Z. 

a. Mortgage fax.] — Re Stewart 

(1900), 18 N. Z. L. 11. 383.— N.Z. 

b. Legacy diUy.] — A party 

lo whom a “ free yearly annuity of 
a: 60 ” had been bequeathed, was 
entitled to claim the full amomit 
without deduction of legacy duty. — 
Bulloch v. Beaton (1853), 15 Diml. 
(Cl. of Soss.) 373 ; 25 Sc. Jur. 229.— 
SCOT. 

c. Income lax.] — Testator left 


to Ills wife an annuity “ free from 
all burdens, taxes & deductions what- 
soever ” & declared it to be in full of 
her legal rights ; — Held : she was 
entitled to the annuity without deduc- 
tion of income tax. — Mackie’s Trus- 
tees v. Mack IE (1875), 3 R. (Ct. of Scss.) 
312 ; 12 Sc. L. 11. 222.— SCOT. 

d. .] — Dalrymrle r. 

Dalrymple (1902), 4 F. (Gt. of Scss.) 
545 ; 39 Sc. L. R. 348 ; 9 S. L. T. 415. 
—SCOT. 

e. .1 — Wilson’s Trustees 

r. WII.SON, [1919] S. C. 359 ; 56 Sc. 
L. R. 256.— SCOT. 

f. .] — A testator directed 

his trustees to pay out of the “ net 
annual proceeds ” of one-half of tho 
i-eHlduo of his estate the stun of 
ii750 yearly to his niece for her liferent 
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Sect, 3« — Deduction : Sub-sects. 1 <& 2.] 

the residue, the income fee payable to him in 
accordance with Public Trustee Act, 1906 (c. 65), 
s. 0, must be duly apportioned as between the 
annuitants & the life tenants, & must not be thrown 
entirely upon residue. — Re Bentley, Public 
Trustee v, Bentley, [1914] 2 Ch. 456 ; 84 
L. J. Ch. 54 ; 111 L. T. 1097. 

Estate duty.] — See Estate Duty, Vol. XXI., 
pp. 12-14, 21, 29, 32, 38, 39, 41, 42, Nos. 54, 55, 
57,66, 120, 121, 174, 192, 195, 249-251, 264. 

Settlement estate duty.] — See Estate Duty, Vol. 
XXI., pp. 45, 46, Nos. 290-293. 

Legacy duty.] — See Estate Duty, Vol. XXI., 
pp. 51-54, 58, 60, 66, 68, 69, 72, 79-82, Nos. 334, 
335, 338, 339, 355-357, 377, 392-394, 439, 440, 
453-455, 458, 478, 480, 548-569, 572, 573, 57.5-577. 

Succession duty.] — See Estate Duty, Vol. XXI., 
pp. 87, 105, Nos. 634, 635, 773, 774. 


Sub-sect. 2. — Direction to Pay without 
Deduction. 

572. Devise of annuity “ clear.”] — devise 
oi' an annuity clear for A. means free from taxes. — 
PIODGWORTH V, Crawlky (1742), 2 Atk. 376 ; 26 
E. li. 628, L. 0. 

573. Application to future taxes — Covenant to 
pay free of all taxes.] — Brewster v , Kitchin, No. 

574. Application to income tax — Devise “ clear 
of all taxes & deductions.”] — Testator gave to his 
wife an annuity or clear yearly rentchargc of 
£1,800, clear of all taxes deductioi s : — Held: 
the annuity was subject to property-tax. — Wall 
V. Wall (1847), 15 Sim. 513 ; 10 L. J. Ch. 305 ; 11 
Jur. 403 ; 60 E. R. 718. 

Annniationa : — Apld. Sadler v, Klckards (IS.^S), 4 K. & J. 

Folld. Saillard, Pratt v. Gamble, [1917] 2 Ch. 
140. Consd. lie Shrewsbury Estate Acts, Shrewsbuiy v. 
Slircwsbury, [1024] 1 Ch. 315. Reid. Eestingr v. Taylor 
(1862), 3 13. & S. 218 ; Gleadow v. Loetham (1882), 22 
Ch. D. 269. Mentd. Robinson v. Whoolwriprht (1850), 0 
Be G. M. & G. 535 ; Williams v. Mayne (1867), 16 W. K. 
173 ; He Vardon’s Trust s (1884), 51 L, T, 884 ; Harle v. 
.Tarman, [1895] 2 Oh. 419. 

575. Devise clear of legacy duty & other 

deductions.] — Grift by will of a rentchargc “ clear 
of legacy duty & ev(*ry other deduction what- 
soever ” ; — HeM : it was not to be taken clear of 
the property or income tax. — Lethbridge v. 
Thurlow (1851 ), 15 Beav. 334 ; 21 L. J. Ch. 538 ; 
51 E. R. 567. 

Annotaiwns Apld. Sadler v. Rickards (1858), 4 K. & J. 302. 
Consd. Re Shrewsbury Estate Acts, Shrewsbury v. Shrews- 
bury, [1924] 1 Ch. 315. Reid. Eestini? v. Taylor (1862), 3 
13. & S. 218 ; Lovatt v, Leeds (No. 1) (1862), 2 Drew. & 
Sru. 62 ; Gleadow r. Loetham (1882), 22 Ch. D. 209. 

576. .] — Testator by his will in 1854, 

directed his trustees to pay to his widow during 
her life the annual sum of £500 “ free from legacy 
duty & other deductions ” : — Held : the annuity 
was subject to income tax under 16 & 17 Viet, 
c. 34, to be paid out of the annuity itself. — 


alimentary use. On a consideration 
of the settlement as a whole : — Hehl ; 
the niece was entitled to an annual 
payment of the sum of £750, without 
any deduction on account of Incomt^- 
tax. — SMirn’s Trustees v. Gaydon, 
11919] S. 0. 95; 66 Sc. L. R. 92.— 
SCOT. 

g. .] — Hudson’s Tut^m- 

TEES V. MTntosh (1920), 57 Sc. L. JG 
571.— SCOT. 

h, .]— WoRDiE’s Trus- 

tees V. WORDIE, [1922] S. C. 28. — 

SCOT. 

k. .] — Smi'u’s Trustees 


Sadler v. Rickards (1858), 4 K. & .1. 302 ; 31 
L. T. O. S. 396 ; 6 W. R. 632 ; 70 E. B. 126. 
Annotations : — Apld. Gleadow v. Leetham (1882), 22 Ch. D. 
269. Consd. Re Slirewsbury Estate Acts, Shrewsbury r. 
Shrewsbury, [1924] 1 Ch. 315. Refd. Fosting v. Taylor 
(1862), 3 B. S. 218. 

577. .] — Testator directed trustees to 

stand possessed of residuary real & personal estate 
upon trust to pay thereout to his wife, during her 
life, such an annual sum as, together with the 
income of a settled fund of £10,000, should produce 
to her “ a clear annual income of £1,500.” Pie 
gave several legacies & annuities, & towards the 
end of his will declared that “ no deduction shall 
be made from any of the legacies given by this my 
will, or to be given by any codicil thereto, for 
legacy tax or any other matter, cause, or thing 
whatever.” An administration suit having been 
brought, an order was made in 1861 that the 
trustees of the will should repay to the widow 
certain sums which had been deducted from her 
annuity by mistake for succession duty, & that 
they should pay her until further order an annuity 
of £1,500 free of all deductions except income tax ; 
but no express declaration of her rights was made. 
This order was acted upon until 1882, when a 
petition was presented by the widow asking that 
the income tax wliich had been deducted might 
be paid i-o her, & that in future her annuity 
might be paid free of income tax : — Held : the 
order of 1861 amounted to a declaration of the 
right of the widow to receive the annuity free of 
all deductions except income tax, notwithstanding 
the words ” until further order,” & the matter 
was res judicata & could not now be reconsidered. — 
Reareth V. Marriott (1882), 22 Oh. D. 182 ; 52 
L. J. Ch. 221 ; 48 L. T. 170 ; 31 W. R. 08, 0. A. 
Annotations .—Apia. Rc Loveless, Farrer v. Loveless, [1918] 

2 Ch. 1. Consd. Thompson v. Thompson, [1923] 2 Ch. 
205 ; Re Shrewsbury Estate Acts, Shrewsbury v. Shrews- 
bury, [1924] 1 Ch. 315. Refd. Badar Bee v. Habib 
MericanNoordin, [1909] A. C. 615 ; Hook v. Administrator- 
General of Bengal (1921 ), 37 T. L. R. 378. 

578. .1 — Testator, after giving various 

legacies, directed his trustees, out of the income of 
his residuary estate, to i.)ay certain annuities, “ all 
the said annuities to be paid clear of all deductions 
whatsoever except income tax.” By a codicil 
made five years afterwards, after varying many of 
the legacies & increasing the amount of one of the 
annuities, he proceeded : “ & I expressly direct 
that every legacy & other interest as well derivable 
under my will as any codicil thereto shall be free 
of legacy duty & every other deduction ” : — Held : 
testator must be taken to have had his will in his 
mind when he made his codicil, & to have used the 
word “ deductions ” in the same sense tliroughout ; 
& as by his will he had shown that he understood 
the word to include income tax, the annuities 
must be paid free of income tax. — Re Buckle, 
Williams v, Marson, [1894] 1 Ch. 286 ; 63 

L. J. Ch. 330 ; 70 L. T. 115 ; 42 W. R. 229 ; 38 
Sol. Jo. 112 ; 7 R. 72, C. A. 

Annotations : — Consd. Re Crawshay, Crawsbay v. Crawehay 
(1915), 60 Sol. Jo. 275. Refd. Re Birke, Kenyon v. Birks, 


L. R. 444.— SCOT. 

576 i. Devise clear of Icuary dulif 

other dedimiions,] — Testator directed 
that cert^iln annuities given imdcr the 
will sJiould be paid free from any 
deduction on account of probate duty 
or on any other account : — Held : the 
amiuities wore not given free from 
ineoino tax. — Miller v. Simi'mon 
(1903), 3 S. R. N. S. W. 386 ; 20 N. H. 
W. \V. N. ICG.— AUS. 

n. Bequest of ** free ” revenue 

of residue — Subsequent restriction to 
specific sum A — Murdock’s Trusi'Ees 
V. Murdock, [1018] S. C. 738. — SCOT. 


V. Smith, [1924] S. C. 485.— SCOT. 

l. Trustees* commissionA — Re Mit- 
chell (1862), 1 W. &W. (Eq.) 167.— 

AUS. 

m. Expense of urirc-nciting.] — Trus- 
tees, Executors & Aoency Co., Ltd. 
0. IjOGan (1900), 25 V, L. R. 659.— 

AUS. 

PART VI, SECT. 3, SUB-SECT. 2. 

574 i. Applicution to income tox-- 
Devise “ clear of all taxes <£• deductions.*'] 
— Kinlocit’s Trustees v. Kinloc’ii 
(1880), 7 R. (Ct. of SesH.) 590 ; 17 Sc. 
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[1899J 1 Ch. 703 ; Re Slircwsbury Estate Acts, Shrewsbury 
v. Shrewsbury, [1924] 1 Ch. 315. 

579, Devise free from all deductions — 

Previous devise free from Income tax & other 
deductions.] — Testator gave three annuities, the 
first free from income or property tax or any other 
deductions,^’ the second “ free from all deductions,” 
the ttod “ free from deduction ” x~Held : all the 
annuities were free from income tax. — Turner v, 
Mullinbux (1861), 1 John. & H. 334 ; 70 E. R. 

in K. ' 


Consd. Festiiig v, Taylor (1862), 3 B. & S. 
« j Abadam (1864), 33 Beav. 475. 

g)nsd. Gleadow V. Loetham (1882). 22 Ch. 1). 2(59. Apld. 
Re Buckle, Williams v. Marson, [1894] 1 Ch. 28(5. Consd. 
He Parker- Je^is, Salt v. Locker. [1898] 2 Ch. 643. Distd. 
-ge Saillard, Pratt v. Gamble, [1917] 2 Ch. 401, Apld. 

J^hrewsbury v. Shrewsbury, 
[1924] 1 Ch. 315. Refd. Lovatt v. Leeds (No. 1) (1862). 2 
Kenyon r. Birks. [1899] 1 
Ch. 703. Mentd. Bowyer v, Griffin (1869), L. H. 9 Eq. 
340 ; Re Basham, Haimay v, Basham (1883), 23 Ch. D. 
195. 


580. -.] — Testator appointed an 

annuity of £500 a year to his widow for life “ to be 
payable without any deduction whatever”: — 
Held: it was not given free of income tax. — 
Abadam v. Abadam (1864), 33 Beav. 475 ; ,33 
L. J. Ch. 593 ; 10 L. T. 53 ; 10 Jur. N. S. 505 ; 12 
W. R. 615 ; .55 E. R. 452. 

Annotation: — ^Apld. Gleadow v. Leetham (1882), 22 Ch. D. 


581 * ,] — Testator declared that his 

trustees should stand possessed of his residuary 
estate & directed them out of the income to pay 
to his wife “ the clear yearly sum of £600 ” for life 
if she should remain his widow, but if she should 
marry again an annuity of £100 in lieu of the 
annuity of £600, “ the said annuities of £600 & 
£100, as the case may be, to be paid free from all 
deduc^tions &; abatements whatsoever.” By a 
codicil an annuity of £1,000 was given in lieu 
of £600 : — Held : the annuity was not given free 
from income tax. — Gleadow Leetham (1882), 
22 Ch. D. 269 ; 52 L. J. Ch. 102 ; 48 L. T. 264 ; 
31 W. R. 269. 

Anihotationa : — Distd. He Buckle, Williams v. Marson (1803), 
Crawahay, Crawshay v. Crawsliay 
(1915), 60 feol. Jo. 275. Cousd, Re Musgrrave, Macholl v. 
Parry (1916), 115 L. T. 149. Apld. Re Loveless, Farrer v. 
Loveless, [1918] 2 Ch. 1. Consd. Re .Shrewsbury Estate 
Acts, Shrewsbury V. Slirewsbury, [1924] 1 Ch. 315. Refd. 
Re Parker-Jervis, Salt v. Locker, [1898] 2 Ch. 643. 

582. 1 .] — (1) An annuity given “free 

of all deductions ’ ’ does not free the annuitant 
from liability to pay income tax. 

(2) Where an annuity is given “ clear of all 
deductions, including income tax,” the annuitant 
must herself pay super-tax. — Re Crawshay, 
Crawshay v, Crawshay (1915), 60 kSoI, Jo. 275. 
Annotations : — As to (2) Distd. Re Crosse, Oldham n. Crosse, 
[1920] 1 Ch. 240 ; Re Doxat, Doxat v. Doxat (1920), 125 
L. T. 60. Refd. Re Bates, Selmes v. Bates, [1925] Ch. 157. 

5g3, Devise “ free from all deductions in 

respect of taxes charges/’ etc.]— A. B., in 1846, 
gave to his wife annuities or clear yearly sums for 
her life “ free from all deductions in respect of any 
present or future taxes, charges, assessments, or 
impositions, or other matter, cause, or thing, 
whatsoever,” & directed the trustees to appropriate 
& invest a sufficient part of his personal estate as 
a fund for the purpose of paying them. The 
trustees, acting upon the advice of counsel, 
deducted from all the payments to the widow the 
income tax: — Held: the widow was entitled to 
be paid th(^ annuities in full, free from any 
deduction ; & also entitled to be paid all the sums 
which had been deducted. — Re Bannerman’s 
Estate, Bannerman v. Young (1882), 21 Oh. D. 
105 ; 51 L. J. Oh. 449. 

Amwtatimis : — Distd. Gleadow y. Leetham (1882), 22 Ch. D. 
269. Consd. Rc Saillard, Pratt v. Gamble, [1917] 2 Ch. 


401. Apprvd. Re Shrewsbury Estate Acts, Slirewsbury 
V, Shrewsbury, [1924] 1 Ch. 315. Refd. Re Crosse, Oldham 
V. Crosse, [1920] 1 Ch. 240. 

584. — Devise “ free of all duties.”] — 

Testator directed payment out of the income of his 
estate of £200 per annum “free of all duties” 
to a soh*. trustee for his trouble in acting as a 
trustee of his will, so long as he should continue to 
act as such trustee, & also in addition gave him 
power to charge be paid for professional & other 
charges : — Held : the sum of £200 was to be paid 
subject to & not free of income tax . — Re Saillard, 
Pratt v. Gamble, [1917] 2 Ch. 401 ; 86 L. J. Ch. 
749; 117 L. T. 545, C. A. 

Annotations : — Apld. Re Loveless, Farrer v. Loveless, [1918] 
2 Ch. 1. Consd. Re Shrewsbury Estate Acts, Shrewsbury 
V. Shrewsbury, [1924] 1 Cli. 315. Refd. Re Crosse, Oldham 
V. Crosse, [1920] 1 Ch. 240. 

585. Devise of ” clear annuity.”] — 

Testator gave his residuary real & personal estate 
to trustees upon trust, as to a share thereof, to 
pay to his wife out of tlie income “ a clear annuity 
of £2,000 during her widowhood,” & in the event 
of her marrying again, then, during the remainder 
of her life, a clear reduced amiuity of £1,000 : — 
Held : the annuity was not given free of income 
tax . — Re Loveless, Parker v, IjOVeless, [1918J 
2 Ch. 1 ; 87 L. J. Ch. 461 ; 119 L. T. 24 ; 34 
T. L. R. 356 ; 62 Sol. Jo. 470, C. A. 

Annotations : — Distd. Re Siirewsbury Estate Acts, Shrews- 
bury V. Shrewsbury, [1924] 1 Ch. 315. Refd. Rc Cain’s 
Sottlmt., Cain v. Cain, [1919] 2 Ch. 364. 

586. Appointment ” clear of all deductions 

for taxes or otherwise ” — Construction of Private 
Act.] — The Shrewsbury Estate Act, 1843 (c. 28), 
s. 7, empowered any owner in possession of the 
settled estates by deed to appoint a jointure to his 
wife for life not exceeding the yearly sum of £3,000, 

clear of all deductions whatsoever for taxes or 
otherwise,” but by sects. 9, 10 the estates were not 
at any time to bo subject to the payment of more 
than £6,000 in respect of three or more jointures, 
& there were complicated provisions as to the way 
the excess should be borne between a second & 
subsequent jointures, the subsequent jointures up 
to £1,000 being in this respect placed before the 
second jointure. By a jointure deed of July 20, 
1910, the late Earl of Shrewsbury exercised this 
power by appointing two jointures of £1,500 to 
Lady Shrewsbury, “ clear of all deductions what- 
soever for taxes or otherwise.” On May 5, 1904, 
another jointure of £1,000 had been appointed to 
tlie wife of the Earl’s son & heii’-apparent under 
Shrewsbury Estate Act, 1862 (c. 5), s. 33, which 
did not contain the words “ clear of all deductions,” 
etc. This became payable on the son’s death on 
Jan. 8, 1915, but it was not suggested that it was 
free from income tax. Jlie Earl died on May 17, 
1921. The question then arose whether Lady 
Shrewsbury’s jointures were payable free of 
income tax : — Held : on the authorities, having 
regard to the provisions of the Income Tax Acts, 
& on the construction of Shrewsbury Estate Act, 
1843 (c. 43), applt. was entitled to have her 
jointui*es paid in full free from deduction of income 
tax. — Re Shrewsbury Estate Acts, Shrewsbury 
V, Shrewsbury, [1924] 1 Ch. 315 ; 93 L. J. Ch. 
171 ; 130 L. T. 238 ; 40 T. L. R. 16 ; 68 Sol. Jo. 
79, C. A. 

587. Right to excess recovered by annui- 

tant.] — Testator gives an amiuity free of income 
tax Sd the annuitant, under the provisions of 
Income Tax Acts, obtains relief by way of repay- 
ment of income tax it excess of the amount properly 
payable by him : — Held : the residuary estate of 
testator is entitled to such proportion of the sum 
so repaid as the annuity bears to tlie total income 
of the annuitant . — Re Pettit, Le Fevre v. 
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RENTCHARaES AND ANNUITIES. 


Sect* 3. — Deduction: Suh’sect, 2. Sect* 4: Suh- 
sects* 1 <fc 2.] 

Pettit, L1922] 2 Ch. 705 ; 91 L. J. Ch. 732 ; 127 
L. T. 491 ; 38 T. L. R. 787 ; 00 Sol. Jo. 067. 

.] — See Income Tax, Vol. XXVIII., pp. 

74-77, Nos. 308-421. 

588. Application to super tax — Devise free of 
income tax.] — Re Crawshay, Crawshay v* Craw- 
shay, No. 582, ante. 

589. — By his will made in 1915 

testator directed his trustees out of the income of 
liis residuary estate to pay his wife during widow- 
hood the sum requisite to make up her marriage 
settlement income to “ the clear annual sum of 
£4,000 a year free from income tax : — Held : 
the wife was entitled to the £4,000 a year free from 
super tax as well as ordinary income tax . — Re 
Crosse, Oldham v. Crosse, [1920] 1 Ch. 240 ; 89 
L. J. Ch. 145 ; 122 L. T. 462 ; 64 Sol. Jo. 260. 
Annotations : — Distd. Re Bates* Solmes v. Bates, [1925] Ch. 

157. Refd. Davis v, I. R. Comrs., [1922] 2 K. B. 805. 

590. — .] — A bequest of an annuity 

“ free of income tax of all deductions is a 
bequest of an annuity free of super tax. 

In such a case as the above the income of the 
residuary estate must bear such proportion of the 
total super tax payable by the annuitant, as the 
annuity with the income tax thereon added thereto 
bears to the total amount of the income of the 
annuitant assessed for super tax. — Re Doxat, 
Doxat V* Doxat (1920), 125 L. T. 60 ; 64 Sol. Jo. 
651. 

Annotations : — Distd. Re Batofl, Selmes v. Batos, [1925] Ch. 

157. FoUd. Re Bowen, Paddock v. Bowen (1925), 70 Sol. 

Jo. 44. 

591. .] — By his will made in 1923 

testator gave to his wife “ such a sum in every 
year as after deduction of the income tax for the 
time being payable in respect thereof will leave 
a clear sum of £2,000 ” : — Held : the wife was 
entitled to the £2,000 free of income tax only, 
A was not entitled to payment of any sum in respect 
of super tax. — Re Bates, Selmes v* Bates, [1925] 
Ch. 167 ; 94 L. J. Ch. 190 ; 132 L. T. 729. 

592. .1 — A direction for an annuity 

“ to be paid 'without any deduction by equal 
quarterly payments free from income tax ” : is 
a direction to pay free from super tax. — Re 
Bowen, Paddock v. Bowen (1925), 70 Sol. Jo. 44. 

593. Liability of residue of estate — Method 

of calculation.] — Testator, who died in Oct. 1915, 
))equeathed to wife a net annuity of £4,000 free of 
duty, income tax, super tax, & any similar tax, 
A directed the trustees of his will to apply the 
income of the trust fund, in payment of the 
annuity A the taxes thereon, & in payment of 
other annual sums. Testator’s wife had a separate 
gross income of £1,637 a year apart from the will : 
— Held : the residue of the estate must bear such 
proportion of the total super tax payable by 
testator’s wife as the £4,000 annuity, with income 
tax added, bore to the total amount of the assess- 


ment for purposes of super tax . — Re Bowring, 
Wimble v. Bowring (1918), 34 T. L. R. 575 ; 62 
Sol. Jo. 729. 

Annotations : — Folld. Re Doxat, Doxat v, Doxat (1920). 125 
L. T. 60 ; Re Bowen, Paddock v. Bowen (1926), 70 Sol. Jo. 
44. Distd. Re Batce, Selmes v. Bates, [1925] Ch. 157. 


Sect. 4.— APPORTIONMENT. 

Sub-sect. 1. — In General. 

See Apportionment Act, 1870 (c. 35), ss. 2-4, 7 ; 
& generally, Equity, Vol. XX., pp. 280-285, Nos. 
391-435. 

594. What will be apportioned — Annuity 
granted by Crown.] — William IV., by indenture, 
in pursuance of I & 2 Will. 4, c. II, granted to 
trustees for his consort Queen Adelaide an annuity 
of £100,000, to commence on the decease of His 
Majesty, & “ continue ” “ during the natural life 
of Her Majesty,” payable out of the Consolidated 
Fund “ at the four most usual days of payment in 
the year, that is to say Mar. 31, June 30, Sept. 30, 
& Dec. 31, by even &; equal portions, the first pay- 
ment thereof to be made at such of the days as 
shall first & next happen after the decease of His 
Majesty, in case Her Majesty should survive him.” 
His Majesty died on June 20, 1837. On June 30, 
the trustees received a full quarter’s payment of 
£25,000. This payment was made after consulting 
the law officers of the Crown, who advised that the 
entire sum was due ; & Her Majesty was informed 
of their advice. The quarterly payments were 
made, up to on Sept. 30, 1849. Her Majesty 
died on Dec. 2, 1849. Her trustees applied for a 
proportionate part of the quarterly payment which 
would have become due on Dec. 31, 1849, if she had 
so long lived. On rule nisi for a mandamus to 
the Lords of the Treasury to issue a warrant, 
under stat. 4 & 5 Will. 4, c. 6, s. 13, for this pay- 
ment : — Held : (1 ) if the annuity had been appor- 
tionable & the sum due, mandamus was the proper 
remedy ; & the ct. would not in the exercise of its 
discretion make the refunding of what on that 
supposition would have been the overpayment on 
June 30, 1837 a condition to the issuing of the writ ; 
there being no equity to require Her Majesty’s 
representatives to restore a sum received under 
the bond fide belief that it was her o'wn ; (2) tlio 
annuity was not apportionable. — K. v. Treasury 
Lords, Queen Dowager’s Annuity (1851), 16 
Q. B. 357 ; 20 L. J. Q. B. 805 ; 16 L, T. O. S. 484 ; 
15 Jur. 767 ; 117 E. R. 916. 

Annotations : — As to (1) Consd. Exp. Napier (1852), 18 Q. It. 
692. Apld. K. V. Income Tax Comrs. for Special PiirpoHCH 
(1888), 21 Q. B. D. 313. Refd. R. v. Ambergate, etc. Ky. 
(1852), 17 Q. B. 957 ; R. v. Treasury Comrs. (1872), L. R. 
7 g. B. 387 ; R. v. Joint Stock Cos.’ Registrar (1888), 21 
Q. B. D. 131 ; R. v. Lambourn Valley Ry. (1888), 22 
g. B. 1). 463 ; R. v. Incorporated Law Soc., [1895] 2 
g. B. 456. 

Covenant to pay annuity to wife.] — See 

Husband & Wife, Vol. XXVII., pp, 231, 232, 
Nos. 2028, 2029. 


PART VI. SECT. 4, SUB-SECT. 1. 

o. General rule.] — Annuities, inde- 
pendently of 4 & 5 Will. 4, c. 22, arc 
not appoitlonablc imless granted for 
t ho maintenance of Infants, or married 
M'omen living separately from their 
husbands. — Leathley v. Trench 
(1858), 8 I. Ch. R. 401.— IR. 

p. — — .] — A terminable anmilty 
is apportionable under 4 & 5 Will. 4, 
c. 22. — Sutton v. Ennis (1870), 18 
W. R. 882.— IR. 

Q- .] — Annuities esannot be ap- 

portioned, — Bennett's Estate ( 1884), 
7 Nfld. L. R. 36.— NFLD. 

r. Shares in proportion to legacies 


<£• annuity .] — The surplus from the 
sale of testator’s lands, after payment 
of legacies, was to bo divided amongst 
the legatees in proportion to the other 
sums bequeathed to oaeh. One legacy 
was of $200, & an annuity ; & the 
legatee died within a year after testa- 
tor : — Held : her peraonal representa- 
tive was entitled to a proportionate 
part of the annuity ; & her share of 
the surplus was to be based on the 
$200, plus this sum. — W oopsidk i\ 
Logan (1808), 15 Gr. 145.— CAN. 

t. Apportionment of money duet under 
annuity bond .] — Cuthbert r. North 
American Life Assurance Co. (1894), 
24 O. R, 511.— CAN. 


a. Right to contribution .] — If a man 
grant a rentchaige out of all his 
lands, & aftei-wards sell them by parcels 
to different persons, & the gi’anteo of 
the rontcharge i-csort to one only of 
the purchasers, the latter shall hav(^ 
contribution from the other iiur- 
chasers. — Averall v. Wade (1835), 
L. & G. temp. Sugd. 252, 262.— IR. 

b. Right to apportionment.] — Whert^ 
lauds are subject to a perpetual rent, 
& part of them, having a riglit of 
indemnity against the rest, is sold to 
tenants under Land Act, 1896, the 
rentchargo being aiiportioned & the 
apportloiK^d charge being redeemed out 
of the purchase money, the person who 
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Part VI. — Payment of Rentcharges and Annuities. 


595. In whose favour apportionment made — 
Representative of tenant for life.]— Interest by will, 
in the nature of annuity, not apportioned in favour 
of the exor. of the tenant for life. — Franks v. 
Noble (1806), 12 Ves. 484 ; 33 E, R. 183. 

596. .] — By a settlement, £10,000 w^as 

directed to be invested by trustees in the Terri- 
torial Debt of the East India co. which bore interest 
at 6 per cent., payable lialf-yearly. The trusts 
were declared to be to L. for life, & after his death 
over. The co. paid off the Territorial Debt & 
opened another, for which were issued the 
promissory notes of the 5 per cent, transfer loan, 

designated the book debt of the day of , 

1834. The interest was payable half-yearly. The 
trustees transferred their old fund into the new, 
& paid the income to the tenant for life until his 
death, which happened thirteen days before one 
half-yearly period of payment i—Held : the new 
debt was in the nature of annuities, redeemable at 
the option of the co., but not at the option of the 
lender or holder, <fe the half-yearly income was not 
apportionable between the representative of the 
tenant for life & the remainderman, but belonged 
wholly to the latter. — Warden v, Asiiburneh 
(1848), 2 De G. & 8m. 366 ; 17 L. J. Oh. 440 ; 11 
L. T. O. S. 632 ; 12 Jur. 784 ; 64 E. R. 164. 

597. Application of Apportionment Act, 1870 
(c. 35)— Grantor dying after passing of Act.]— 
Above Act, applies to every kind of income whether 
made payable under an instrument in writing or 
otherwise, to which a person may be entitled who 
dies subsequently to the passing of the above 
Act. 

By an order of the ct. made in 1866, an annuity 
of £100 was directed to be paid to W. during her 
life. W. died in 1872 : — Held : the annuity was 
apportionable to the day of her death,— 
Thacker’s Trusts (1873), 28 L. T. 66 ; 21 W. R. 
286. 

Anmialion Reid. Putchiag v. Barnett (1880), 4:i L. T. 

50. 

^^8. Will made previously — Subse- 

quent codicil.] — Hasluck v, Pedj.ey, No. 600, 
ante, 

599 , Tq annuities payable in advance — 

Where instalment paid to annuitant.]— By a 

separation deed a husband granted to his wife an 
annuity during their joint lives, if they should so 
long live separate from each other, the annual sum 
to be paid by equal half-yearly payments in 
advance on Mar. 1 & Sept. 1 in every year. The 
husband & the wife continued t/O live separate from 
each other until the death of the husband. After 
the husband’s deatlj his extrix. brought an action 
against his widow to recover the balance of the 
last instalment paid by the husband under the 
deed after deducting an apportioned part in resi)ect 
of the period between the payment his death ; — 
Held : the annuity was not’ apportionable, & the 
extrix. was not entitled to recover. 

With regard to above Act, I think that when one 
of the days mentioned in the deed came round the 
husband was bound to make the stipulated pay- 


ment, I think that above Act has no application 
to the matter (Ciiitty, D.J.). — Trevalion v. 
Anderton (1897), 66 L. J. Q. B. 489 ; 76 L. T. 
642 ; 13 T. L. R. 401, C. A. 


Sub-sect. 2. — In respect of Time. 

See Apportionment Act, 1870 (c. 35), ss. 2-1. 

600. Annuity granted until majority.] — Testa- 
tor gave an annuity, payable half-yearly, to his 
son for his maintenance & education until he 
attained twenty-one, & another annuity, payable 
in like manner, to his daughter, who was adult, 
during the son’s minority : — Held : as the son 
was entitled to a proportional part of his annuity 
from the last half-yearly day of payment up to his 
attaining twenty-one, the daughter was entitled 
to a like proi)ortional part of her annuity. — • 
Weiqall V. Brome (1833), 6 Sim. 99 ; 68 E. R. 
632. 

601. Annuity charged on land for certain time - 
Cesser of charge before time for payment of 
annuity.] — An annuity given for maintenance, & 
charged upon land for a certain time which ceased 
before the time of the year at which the annuity 
was payable : — Held : the annuitant was entitled 
to an apportioned part of such annuity for the time 
between the last payment & the cessation of the 
charge. — Sheppard v. Wilson (1845), 4 Hare, 
392 ; 9 Jur. 920 ; 67 E. R. 701. 

Annotation : — Refd. Marsh r. Keith (1861), 29 Beav. 025. 

602. Annuity for life — Apportionment to day 
of death.] — Testator, after directing a fund to be 
formed by investing the rents of his estates in the 
purchase of Bank annuities, charged it with the 
payment of £150 a year to his wife during her life : 
— Held : though the £150 was not a continuing 
payment, the exors. of the wife who outlived testa- 
tor between seven & eight years were entitled to a 
proijortionate part of the £160 a year, for the in- 
terval between the death of the wife & the last 
preceding yearly day of payment. — Carter r. 
Taggart (1848), 16 Sim. 447 ; 60 E. R. 947. 

603. .] — He Thackp:r’s Trusts, No. 

597, ante. 

604. Death before first payment 

due.] — Testator gave an annuity to A. B. for life, 
no period of payment being mentioned. Under a 
decree of the ct. the first pc'.yment was directed to 
be made at the expiration of one year after testa- 
tor’s death. The annuitant died eight days before 
the end of the year : — Held : the annuity must be 
apportioned, although it was not continued to any 
other person after the death of the annuitant.- - 
Trimmer v. Danby (1854), 2 Eq. Rep. 1276 ; 23 
L. J. Ch. 979 ; 23 L. T. O. S. 126 ; 2 W. R. 380. 

605. — — .] — Williams v. Wilson, No. 

286, ante. 

606. Annuity granted from day of death — Pay- 
able on usual quarter days — Apportionment to first 
quarter day.] —Williams v . Wilson, No. 285, 
ante. 


pays the retlomplion price is cutitlcd 
to an annuity on the indcniiiifying:, 
|.e. the unsojd, lands equal in amount 
to the portion of the rent wliicli Jias 
been rodoerned, but ranking: subsequent, 
to the unredeemed portion of the rent. 
— ^De Vesoi (Viscountess) v. O’Con- 
nell (1908), 77 L. J. P. C. 81, H. L.— 
IR. 

o. Application of 4 <£• 5 Will. 4, 
c. 22. J — The above Act, which provides 
for apportionment of annuities, does 
not apply to Nowtoundland. — Ben- 


nett’s Estate (1884), 7 Nlld. L. It. 
36.— NFLD. 

d. .] — The above Act for the 

apportionment of rents, annuities, Sc 
other juniodical payments, extends to 
Scotland. — Fohdyce v. Buidges (1847), 
1 H. L. Cas. 1 ; 9 E. H, 049.— SCOT. 

PART VI. SECT. 4, SUB-SECT. 2. 

6021. innuity for life — Apportion- 
vK’ut to day of death .] — Harvey r. 
Harvey (1915), 50 I. L. T. 12.— IR. 


e. Not d yportionahle — Death of 

annuitant dnriny year \nhen payable.] 
— Au annuity payal)le annually durinj^ 
auimitant’s life Is not apportionable, 
so that his administrator can recover 
nothing if annuitant die witliin the 
year. — Ausman v. Montgomery (1850), 
5 C. P. 301.— CAN. 

f. Rent charge — Death of settlor before 
first specified payment — Whether Appor- 
tionment Act applies,] — He Gabbeti’s 
Estate (1897), 31 1. L. T. 178. -IR. 
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Eentchaegbs and Annuities. 


Sect. 4. — Apportiomnent : Sub-sect. A* <Sc 

Sub-sect. 3. — In respect op Land Charged. 

A. In General. 

607. Land sold to different persons — Liability 
of one for whole rentcharge.] — A non, (undated), 
Plowd. Queries 47, pi. 255 ; 75 E. R. 924. 

608. Right to contribution.] — If a 

man grant a rentcharge out of all his lands, & 
afterwards sell his lands by parcels to divers 
persons, & the gr*antee of the rent will from time 
to time levy the whole rent upon one of the pur- 
chasers only, he shall be eased in the Chancery by 
a contribution from the rest of the j^urchasers ; 
&; the grantee shall be restrained by order to charge 
the same upon him only. — A non, (undated), 
Cary, 2 ; 6 Vin. Abr. 564 ; 21 E. R. 1. 

Annotation : — ^Beid. Wolmcrshausen v. Qullick, [1893] 2 

Ch. 5U. 

609. -.] — Pltf. seeks relief by 
way of contribution, for that one of defts. has a 
rentcharge out of pltf.’s lands, & out of one other 
of defts.’ lands. & yet seeks to lay the whole 
burden of the rentcharge upon X)ltf.’s lands ; 
because deft, would not answer, therefore an 
injunction is granted for staying of the suits of 
the rent. — D olman v. Vavasor (1579), Cary, 92 ; 
Ch. Cas. in Ch. 139 ; 5 Vin. Abr. 562 ; 21 E. R. 
49. 

610. .] — Reeve v. Harwaud 

(1582), Ch. Cas. in Ch. 152 ; 21 E. R. 90. 

611. — ^ — .] — The rentcharge here 

was laid upon the whole plot of land, but although 
deft, is tlin owner & occupier of part only, the vicar 
is entitled to payment in respect of th- Whole plot. 
It is obvious upon the hypothesis lliat deft, is 
terre-tenant of part only of the plot, & that if the 
landlord had gone upon the land & claimed the 
rent in respect of the whole of the plot, this tenant 
would have been a disseisor, & the landlord would 
have been entitled to his writ of assize, under 
which the tenant would have been put out of 
possession of the land ; for a rentcharge cannot be 
apportioned, & in order to pay the rentcharge the 
whole of tlie land would be taken under the writ. 
If a distress had been i)ut in, A the tenant’s goods 
upon the land had been seized, then the distress 
would have been for the whole of the rentcharge. 
Again, if the distress w^as not sufficient, the whole 
of the land would have been seized, & held until 
the whole of the rentcharge had been paid. If 
that be so, & now that under Real Property 
Limitation Act, 1833 (c. 27), an action of debt is 
maintainable it seems to me to follow that the 
action lies against deft, for the whole of the rent- 
charge. It was said that that would work an 
injustice, because he would be left to pay the debts 
of others ; but that is not so, for I have no doubt 
that if he is compelled to pay the whole of the 
rentcharge he would have an action against the 
co-owners of the land for contribution (Brett, 
M.R.).— Christie v. Barkpjr (1884), 53 L. J. Q. B. 
537, C. A. 

Annotations : — Reid. Bowman v. SiniUi (1885), 2 T. L, R. 

101 ; Searlo Cooke (1890), 43 Cli. 1), 519 ; Re Herbage 

Kents, Greenwich, Cliarlty Comrs. v. Green, [18961 2 Ch. 

811 ; Pertweo Townsend, [1896] 2 Q. B. 129 ; Foley's 

Charity Trustees r. Dudley Corpn., [1910] 1 K. B. 317. 

612. Agreement by purchaser to pay 

whole rentcharge — Sufficiency of indemnity.] — 

Estates being sold in lots, under conditions, 
stating that they were subject to certain perpetual 
payments to the curate of N. A to an hospital, 

PART VI. SECT. 4, SUB-SECT. 3.— A. 

g. Apportionment of land devised by 
will — Whether executors act in judicial 


which were to be charged on & paid by the pur- 
chaser of lot 1 only : — Held : a deed, by which the 
purchaser of lot 1 granted a rentcharge of equal 
amount to trustees, to indemnify the other pur- 
chasers, with a covenant to indemnify them, was 
a sufficient indemnity. — Cassamajor v. Strode 
(1821), Jac. 630 ; 37 E. R. 988, L. C. 

Annotations : — Mehtd. Croome v. Ledlard (1834). 2 My. & K. 

251 : Re Brottoll, Exj). Goren (1838), 7 L. J. Ch. 187. 

613. One portion subject to mortgage — 

Decree directing inquiries as to value.] — W. being 
seised in fee simple of divers parcels of lands A 
other hereditaments, all subject to an annuity for 
the life of his mother A to a portion for his brother, 
mortgaged one parcel A sold others. Under a 
decree afterwards made against W. for raising the 
portion, several parcels of the then unsold lands, 
including the mtged. premises, were sold in the 
master’s office, subject to the annuity, but the 
deeds of conveyance to the purchasers did not state 
whether exclusively subject thereto or rateable 
with other parcels that still remained unsold. The 
mtgee.’s representative filed a bill against these 
purchasers A W. for an indemnity for the mtge. 
out of the unsold lands, free from the annuity, 
charging that, by agreement between defts., the 
parcels sold in the master’s office were to bo 
exclusively subject thereto, A on that account 
produced less by the value of the annuity than if 
they were sold subject thereto rateably with the 
parcels, that still remained unsold. There was 
no proof in the cause of the alleged agreement : — 
Held : a decree directing inquiries as to the value 
of the parcels sold by the master, was erroneous, 
as such inquiries were immaterial to the issue 
between the xiarties ; A the bill ought to have been 
dismissed, with costs, without prejudice to any 
bill that might be afterwards filed for apportioning 
the annuity on all the lands originally charged 
therewith. — Siree v. Kirwan (1813), 9 Cl. A Fin. 
716 ; 8 E. R. 588, 11. L. 

614. Effect of release of one portion by 

rentcharger — Apportionment of liability of other 
owner.] — The elicct of Law of l*i*oporty Amend- 
ment Act, 1859 (c. 35), s. 10, ds that where the 
owner of land, which is subject to a rentcharge, 
sells A conveys such land in sei)arate portions to 
different persons, A the person entitled to the rent- 
charge joins in the conveyance of one only of such 
portions A releases it from the rentcharge, without 
the concurrence of the person to whom the other 
I)ortion has been conveyed, the whole of such rent- 
charge is not extinguished, but only a proportionate 
jiart of it can be recovered from the person to whom 
the unreleased portion was conveyed. — Booth v. 
Smith (1884), 14 Q. B. D. 318 ; 54 L. J. Q. B. 119 ; 
51 L. T. 742 ; 33 W. R. 142 ; 1 T. L. R. 97, C. A. 
Annotation : — Distd. Price v. John, [1905] 1 Ch^744. 

615. Devise of portion of land charged to rent- 
charger — Whether apportionment granted,]— A. on 
his marriage settled a rentcharge on his wife for 
her jointure, A afterwards devises to the wife part 
of the land charged with the rentcharge. BUI is 
that the rentcharge might be apportioned. Bill 
dismissed. — Knight v. Caltiiorpe (1685), 1 Vern. 
347 ; 23 E. R. 513. 

Annotations : — Overd. Powell v. Griphy (1835), 3 Cl. A Fin< 

103. Consd. Eyre v. Green (1846), 10 Jur. 384. Befd. 

Dennett v. Pass (1834), 1 Bing. N. C. 388. 

616. ,] — By indenture of marriage 

st4tlement, lands were conveyed in t j ust after the 
death of G. the husband to the use A intent that 
A. the wife should receive an annuity of £1,000 

h. Land held in severally — Whether 
every port ion of land charyed. 1 — Conoll v 
u. GoiiMAN, [1898] 1 I. 11. 20.— IR. 


capacity — In settling apportionment .] — 
ItocnK V. Kochk (1890), 22 N. S. K. 
(10 11. & G.) 211.— CAN. 
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clear of all taxes & deductions for her jointure & 
in bar of dower, etc., with powers of distress & 
entry, & a term to secure the payment. By his 
will G. directed his debts to be paid & devised to 
his wife during her life, his mansion house, park, 
etc., at D., & directed that timber should be cut 
on Ms estates at H., etc. & sold to pay the expense 
of repairs, painting, & glazing, which in the opinion 
of A. should at any time be required for any of the 
hereditaments devised to her for life, & for insur- 
ance of the premises, & he thereby confirmed the 
settlement made on his marriage. He gave to his 
nephew P. & his heirs all his real estates in England, 
including the lands devised to his wife, subject to 
her life interest & all his lands in Pennsylvania, 
without any incumbrance or restriction. He 
directed that the paintings in his house at D. 
should be enjoyed with the same by his wife for 
her life, & after her death to go with the house & 
subject to the payment of his debts. The manor, 
park, etc., at D. formed part of the premises settled 
& devised : — Held : upon a bill filed by A., she 
was entitled to enjoy the manor & jjark, etc., free 
from all charges, & the annuity of £1,000 ought to 
be raised & paid to her out of the remainder of the 
lands demised without contribution from the manor, 
park, etc. — P owkll v. Guigby (1835), 9 Bli. N. 8. 
010 ; 3 Cl. & Fin. 103 ; 5 E. II. 1439, H. L. ; 
affg, S. C. sub nom, Grigby v, Powell (1832), 5 
Sim. 290. 

Annotation : — Apld. Eyre v. Green (184G), 2 Coll. 527. 

617. .] — The owner of estates in the 

counties of Oxford & Berks covenanted on his 
marriage to convey such part of them to trustees 
as should be of the annual value of £900, to the use 
of himself for life, with remainder to the use &; 
intent that his intended wife should yearly receive 
for her jointure £800, to be charged upon the same 
hereditaments. The settlor, not having made any 
settlement in pursuance of the covenant, by his 
will, confirming the settlement, devised his estates 
in the counties of Oxford & Berkshire to his wife 
for life. He afterwards, by deed, revoked his will 
as to the estates in Oxfordshire, which, conse- 
quently, on his death, descended to his heir-at-law. 
The jointress insisted that she was entitled to the 
Berkshire estate for her life, free from any contribu- 
tion towards her jointure ; & that the Oxfordshire 
estates were exclusively liable to satisfy the 
covenant : — Held : as no intention to benefit the 
jointress to the extent for which she contended 
appeared on the face of the will, the two estates 
were liable to contribute rateably to the satisfaction 
of the covenant. — E yre v. Green (1810), 2 Coll. 
527 ; 7 L. T. O. 8. 223 ; 10 Jur. 381 ; 03 E. II. 
840. 

618. Purchase by rentcharger of part of land 
charged — Right to apportionment — Effect of ignor- 
ance of title to rent.] — If grantee of a rent charge 
purchases part of the lands, the rent shall be 
apportioned in equity ; especially if he was 
ignorant of his title to the rent when he made the 
purchase. — Slater v. Buck (1730), Mos. 250 ; 25 
E. K. 382. 

Annotation : — Refd. Dennett v. Pass (1831), 1 Bing. N. C. 

388. 

619. Right to sell land discharged of annuity — 
Trustee owner of estate.] — The trustee of a sum of 
money charged on real estate, who is also owner 
of the estate subject to the charge, is entitled to 
sell any portion of the estate discharged from ilie 
trust, provided he reserves a portion sulficieut to 

PART VI. SECT. 4, SUB-SECT. 3.—B. 

623 i. Accordiny to value of properties 
— Not acreage,] — Aluson v, Jenkins, 


answer the charge ; & the estate so sold cannot be 
followed into the hands of a purchaser with notice 
of the trust. — Grundy v, Heathcote (1863), 1 
Hem. & M. 172 ; 71 E. R. 75. 

620. Part of estate in possession of trustees of 
annulty-^^Apportlonment over whole estate.] — 
Certain freehold lands were conveyed to trustees 
on certain trusts, amongst others, to pay £5 a year 
to each of the trustees, which payment was charged 
upon the whole of the property. Part of the estate, 
consisting of some woodlands, remained in the 
hands of the trustees, all the rest of the property 
being let to tenants. If the £5 payable to each 
trustee was apportioned between the woodlands 
& the other lands, the trustees had not 40s. per 
annum each out of the woodlands : — Held : 
assuming each of the trustees could be said to be 
a cestui que trust for life in possession of the 
woodlands, the charge must be apportioned over 
the whole estate, & therefore he had not 40s. a 
year out of the woodlands. — Mills v. Cobb (1860), 
L. R. 2 C. P. 95 ; Hop. & Ph. 357 ; 36 L. J. C. P. 
75 ; 15 L. T. 469 ; 31 J. P. 183 ; 12 Jur. N. 8. 
1007 ; 15 W. R. 224. 

Annotation: — Refd. Bearn v. Watson (1881), Colt. 2G8. 

621. Land purchased for metropolitan road— 
Apportionment between parishes — Metropolis Roads 
Act, 1863 (c. 78).] — Comrs. under the powers of a 
private Act of Parliament purchased land lying 
partly in two parishes for the purpose of forming a 
metropolitan road, & charged it with the payment 
of an annual rent. By Metropolis Roads Act, 
1863 (c. 78), s. 4, it was provided that so much of 
the road as lay within any parish mentioned in a 
scheduhi, whiclx included the two parishes in ques- 
tion, should be dealt with as part of the common 
highways of the parish, & all quit rents & other 
outgoings X)ayable in rcsx-xect thereof should be paid 
as part of the exi>enses of maintenance : — Held : 
the effect of Metropolis Roads Act, 1863 (c. 78), 
was to ai^portion the rent between the two parishes ; 
& the rej^resentatives of the person from whom the 
land was bought were entitled to recover by action 
from each of the parishes a i^roportional jxart of 
the rent.— - 8ANSOM v, St. Leonard, Shoreditch 
Vestry (1809), L. R. 4 C. P. 654 ; 38 L. J. C. P. 
286 ; 18 W. R. 40. 

622. Settlement of part of estate charged — 
Concurrence of rentcharger — Liability of unsettled 
part for whole rentcharge.] — 1*rice v, John, No. 784, 
post. 

Portion of land purchased under compulsory 
powers .] — See Compulsory Purchase of Land, 
Vol. XI., p. 276, Nos. 2031, 2034. 

Effect of partition.] — Sec Partition, Vol. 
XXXVL, p. 308, Nos. 68, 69. 

Rentcharge for charitable purposes.] — Sec 
Charities, Vol. VIII., p. 353, Nos. 1490-1493. 

B, Basis of Apportionment, 

623. According to value of properties — Not 
acreage.] — In 1840 A. by deed granted to B. certain 
land to the use that A. & his heirs should for ever 
receive thereout a certain rentcharge, &; subject 
(fc charged as aforesaid to dower uses in favour i>f 
B. ; & by the same deed B. granted to A. in fee 
the same rentcharge out of the land thereby 
granted. In 1898 B.’s successors in title were 
evicted from part of the land by title jiaramount, 
A thereupon claimed an apportionment of the 
rentcharge ; but A.’s successor in title contended 
that the rentcharge was payfible in full out of the 


11901] 1 I. H. 311.— IR. 

k. Liability of lemefiolds in first 
instance .] — Testatrix dc vised fee simple 


lands & leaselioklri for years to Y. & bis 
issue ; Sc other fee simple lauds to H. 
Sc her issue ; Sc chartfed all the lauds. 
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Sect. 4:. — Apporiiomnent : Suh-aecU 3 , B. Sect. 5 
Suh-sects. 1 , 2 <£: 3 .] 

remainder of the land : — Held : the deed operated 
^ a reservation of the rentcharge in the first 
instance to A. in fee ; the subsequent grant by 
B. to A, in fee of the same rentcharge was inopera- 
tive ; & the rentcharge must bo apportioned 

according to the value of the land. — Hartley v. 
Haddocks, [1899] 2 Ch. 199 ; 68 L. J. Ch. 496 ; 
80 L. T. 755 ; 47 W. li. 573 ; 43 Sol. Jo. 531. 
Annotation Consd. Salts t?. Battereby, [1910] 2 K. B. 155. 

624. Annual value — Not capitalised value.] 

— ^An annuity was payable out of property, part 
of which comprised mines, & was settled upon 
the eldest son, & part was agricultural land, & was 
settled upon the younger children. The mining 
property produced a larger income, but being of a 
fluctuating nature, & liable to great diminution, 
was valued at seven years’ purchase, & the agri- 
cultural property at thirty years’ purchase : — Held : 
the two properties must contribute to the annuity 
in proportion to the actual income de anno in 
annum f & not in proportion to the capitalised 
value.— L ey v. Ley (1868), L. Ji. 6 Lq. 171 ; 37 
L. 3. Ch. 328 ; 18 L. T. 126 ; 10 W. K. 509. 


Sect. 5.— as BETWEEN TENANT FOR LIFE AND 
REMAINDERMAN. 

Sub-sect. 1. — In General. 

See Executors, Vol. XXIII., pp. 405, 400, 
Nos. 5364-5371. 

625. Discretion of court to apportion.] — When 
it is determined that there shall be some apportion- 
ment as between tenant for life & reiriainderman 
the method of carrying that out is in the discrc'tion 
of the ct. (Parker, J.).—lie Poyser, Landon v. 
PoYtfEK, [1910] 2 Ch. 444 ; 79 L. J. Ch. 748 ; 103 
L. T. 134. 

Annoiaiion Mentd. lie Ball, Hope v. Hall, [1918] 1 C:ii. 
562. 

626. Application of capital moneys — To pay- 
ment of Interest on rentcharge .] — Be 8udeley’s 
(Lord) Srrn’LED Estates (1887), 37 Ch. 1). 123 : 
57 L. J. Ch. 182 ; 58 L. T. 7 ; 30 W. P. 162 ; 4 
T. L. R. 139. 

Annotations N.P- Re EgTOoiitK S. E. (1890), 45 C’li. ]). 
995. Befd. He Howard’s E., [1892] 2 Cli. 233 ; Re 
Veniey’s S. K., [1898] 1 Ch. 508. 

627. To redeem terminable rentcharge.] — 

By Settled I^and Acts (Amendment) Act, 1887 
(c. 30), s. 1, the trustees of a settled estate are 
authorised to apply “ capital moneys ” in redeem- 
ing a terminable rentcharge, granted in considera- 
tion of money borrowed for the purpose of effecting 
improvements on the estate, by paying not only 
the balance of principal remaining unpaid, but 
also a reasonable &; proper sum by way of bonus 
to compensate the lender for loss of interest by 
reason of the redemption. — He Egmont’s (Lord) 
Settled Estates (1890), 45 Ch. D. 395 ; 59 L. J. 
Ch. 768 ; 63 L. T. 608 ; 38 W. R. 762 ; 6 T. L. R. 
461, C. A. 

Annotations : — Apld. Re Vornuy’H 8. E., [1898] 1 Ch. .508. 
Br6xd. Re Dalisoii’s S. l^h, 11892] 3 Ch. 522 ; lie Howard’s 
8. E.. [1892] 2 Ch. 233. 

628. To payment to rentchargers — Con- 

sideration for consent to transfer of rentcharge,] — 

(1) The tenant for life of settled estates, in order 
to obtain a reduction of the rate of interest payable 


on money borrowed for improvements & secured 
by rentcharges under Improvement of Land Act, 
1864 (c. 114), caused the rentcharges to be trans- 
ferred to an insurance society in payment to the 
original holders of a lump sum in consideration 
of their consenting to the transfer : — Held : the 
repayment of this sum to the tenant for life would 
not be an expenditure “ in redeeming ” the rent- 
charges, “ or otherwise providing for the payment 
thereof,” within Settled Land Act, 1887 (c. 30), 
s. 1, & therefore ought not to be made out of 
capital money in the hands of the trustees the 
settlement. 

(2) The fact that the comrs. under the Act of 
1804 sanctioned an improvement, in respect of 
which a rentcharge was created, as coming within 
a provision in that Act substantially identical 
with a provision in Settled Land Act, 1882 (c. 38), 
was treated by the ct. as evidence that such 
improvement was within ihe last-mentioned 
provision. — lie Verne y’s Settled Estates, 
[1898] 1 Ch. 508 ; 07 L. J. Ch. 243 ; 78 L. T. 
191 ; 40 W. K. 348 ; 42 Sol. Jo. 308. 


S U B-810CT. 2 . — ( 'ONTRI 1} U TK )N . 

629. Charge upon corpus — Tenant for life to 
keep down interest.] — A., by several deeds of the 
same date, granted, for valuable considerations, 
sevtpal annuities or i*entcharges for lives, to be 
issmng & payable out of certain real estates, of 
which he was th(i owner, reserving to himself & 
Jiis heirs, in each case, a power to repurchase the 
annuity, on payment, at three months’ notice, 
of ihe original price, togetlier with a half-yearly 
payment of it in advance. Each annuity was 
secured by the personal covenant of the grantor, 
by clauses of distress <& entry in case it should be 
a certain number of days in arrear, & by a warrant 
of attorney to confess judgment against the 
grantor fc)r double tlio original ])rice, & by anotlKJr 
deed of even date whicli recited the annuities as 
being respectively subject to “ a proviso for 
redemption or repurcliase,” the real estates on 
which they were charged, wore conveyed to trus- 
tees for a term of years, with a power of sale to 
secure the regular payment of tliem, A subject 
thereto on trust for the grantor. The grantor by 
his will charged his real estates in aid of his 
personal estate with the patient of Ids debts, 
other ihan rntge. debts, <fc subject thereto, devised 
them in strict settlement : — Held : the annuities 
were to be treated as securities for the repayment 
of loans, & consequently iliat tlie value of them, 
there being no personal assets for their payment, 
was, by virtue of the will, a charge upon the corpus 
of the real estates, the tenant for life of the real 
estates, as between him k> the remainderman, was 
only liable to keej^ down the interest on such value. 
— ^Bulwer V. Aktley (1844), 1 Ph. 422 ; 13 L. J. 
Ch. 829 ; 3 L. T. O. 8. 70 ; 8 Jur. 523 ; 41 E. R. 
692, L. C. 

A7inotations I’reslon r. Neele (1879), 12 Ch. 1). 

760. Expld. lie CihdI, Wallv(‘r v. Martlneau (1883), 52 
L. J, Ch. 552. Apld. Re Miiffel-t, .TonoH v. Uamn (1888), 
39 Cti. D. 5.31. Reid. li< DawHOii, Amlhooii ly, DawBOii, 
[1906] 2 ('h. 211. 

,] — Sec Executors, Vol. XXIII., 

p. 460, Nos. 530.5-5367. 

630. Apportionment of sum becoming available 
— After loss of fund set apart.] — Gift of an annuity 


so devised, with the pajunont of 
anmiitles bequeathed by her will : — 
Held : the freeholds & leaseholds wore 
liable to contribute, in proportion to 
their respective annual values at the 


decease of H?stati1x, to the payment of 
the annuities ; the leaseholds were 
not liable in the first Instance. — 
Young v. Hassard (1844 ), 1 Jo. hat. 
406 ; 7 I. Eq. 11. 309.— IR. 


PART VI. SECT. 6, SUB-SECT. 1. 

J. Unapplied income of share falling 
into rcsidite — Whether becoming eorpns 
of another beneficiary's s/<arc.j— Cot’K v, 
Aitken (1908), 0 C. L. It. 290.— AUS. 
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of £300 to testator’s throe daughters, & the survi- 
vors & survivor, with a gift over to the last sur- 
vivor, of the sum set apai^ to answer the annuity. 
After tlie death of one of the daughters the fund 
set apart was lost by the misconduct of the trustee, 
& the annuity remained unpaid for the rest of the 
lives of the other two ; but after their deaths a 
sum of money forming part of the residue, but of 
loss amount than the original fund, becoming avail- 
able : — Held : as the last survivor had had no 
opportunity of receiving the capital during her 
life, the annuity was to be considered as con- 
tinuing for her benefit, after her sister’s death until 
her own, &, therefore, she was entitled to an ap^ior- 
tionment, in respect of the arrears of such annuity 
during that interval, as well as in respect of the 
principal fund. — Innes v, Mitchell (1847), 2 
Ph. 346 ; 16 L. J. Ch. 415 ; 41 E. R. 976, L. C. 

Anm)t(dio7is : — ^Refd. Miner ti. Baldwin 1 Sin. & G. 

r)‘22 ; Striiei'y. Street (18(53), 2 N<^w Rej). 5G : Re. Sinclair, 
Allen V. Sinclair, Hod!?kins v. Sinclair, [1897] 1 (Ui. 921. 

631. Calculation of sum sufilcient to meet 
annuity — By accumulation at interest — Division 
between corpus & income,] — Beavan v. Beavan 
(1869), 24 Ch. D. 649, n. ; 52 L. J. Ch. 961, n. ; 
49 L. T. 263, n. ; 32 W. B. 363, n. 

Atmoiafians : — FoUd. Rr (’hestc'rficld’s Trimta (1883), 24 
Ch. I). (54:3. Apld. R(‘ Hobson, Walker v, Appach (1885), 
55 L. J, Ch. 422. Gonsd, Rr. llollebono, Hollcboiie v, 
HolleboiK', [19191 2 Ch. 93. Refd. Rc Woods, Galxdlini v. 
Woods, [1904] 2 Ch. 4 ; Re Evans’ Will Trusts, IMckoriuiy: 
r. Evans, [1921 J 2 C3i. 309. 

632. .] — Where testator has 

bequeathed his residuary personal estate to trustees 
upon trust for conversion, with power to postpone 
such conversion at their discretion, & to hold the 
proceeds upon trust for a person for life with 
remainders over, & such residue includes out- 
standing personal estate, the conversion of which 
the trustees, in tlie exercise of theii* discretion, 
postpone for the benefit of the estate, which 
eventually falls in some years after testator’s death, 
as for instance a mtge. debt with arrears of interest, 
or arrears of an annuity with interest, or moneys 
payable on a life policy, such outstanding personal 
estate should, on falling in, be apportioned as 
between capital & income by ascertaining the sum 
which, put out at interest at 4 per cent, per annum 
on the day of testator’s death, & accumulating at 
compound interest calculated at that rate with 
yearly rests & deducting income tax, would, with 
the accumulations of interest, have produced, 
at the day of receipt, the amount actually received ; 
<fe the sum so asceiiained should be treated as 
capital, & the residue as income. — Re Chester- 
field’s (Earl) Trusts (1883), 24 Ch. D. 643 ; 52 
L. J. Ch. 958 ; 49 L. T. 261 ; 32 W. R. 361. 

An7u>fntlo7is : — Apld. Hobson, Walker v. Appaeh (1886), 

53 L. T. 27 ; Re Flower, Matheson v. Goodwyu (1890), 
(52 L. T. 216 ; Re Goddeii, Teap:u(^ v. Fox, [1893] 1 Ch. 292 ; 
Re Nash, Sweet t\ Nash (1894), 38 Sol. Jo. 478 ; Rc Morley 
Morley V. Half?, [1895] 2 Ch. 738 ; Re Hollehonc, Hollebone 
V, Hollebone, [1919] 2 Ch. 93 ; Re Baker, Baker v. Public 
Trustee, [19241 2 Ch. 271. Refd. Re Cleveland's Estate, 
Hay V. Wolmer (1895), 13 R. 715 ; Re Goodenoiiffh, 
Marlandi’. WlllianiH, [1895] 2 Ch. 537 ; Re Huhbuck. Hart 
V, Stone (1895), 73 L. T. 738 ; Re Searlo, Searle v. Baker, 
(19001 2 Ch. 829; Re Wbiteford, Infflis v. Whitoford, 
11903] 1 Ch. 889: Re Davy, Hollinprsworth v. Davy, 
11908] 1 Ch. 61. Mentd. Re Woods, Gabclliiii v. Woods, 
I1904J 2 Cb. 4. 

. l — S^ee Executors, VoI. XXIII., 

pp. 466, 467, Nos/5369-5371. 

633. Payment out of income — Deficiency sup- 
plied from capital.]— Testatrix, by lier will, be- 
queathed pecuniary legacies & annuities ; & subject 
to the bequests thereinbefore contained, she gave 
the residue to A. for life, with remainders over. 
The estate was not sufficient to satisfy the annuities 
& pay the pecuniary legacies ; but if govt, annui- 
ties were purchased for the annuitants out of the 


corpus there would be enough left to pay the 
pecuniary legacies & leave a small surplus : — Held : 
as between the tenant for life & the remaindermen, 
the tenant for life was not entitled to have govt, 
annuities purchased to satisfy the annuitants ; 
but the inbome must be applied, so far as it would 
extend, in paying the annuities, recourse being 
had from time to time to the capital to make up 
the deficiency. — Re Grant, Walker v. Martineau 
(1883), 52 L. J. Ch. 552 ; 48 L. T. 937 ; 31 W. R. 
703. 

Anjudations FoUd. Re Croxon, Ferrers v. Croxton, [1915] 
2 Ch. 290. Refd. Cottrell, BueWand v. Beditifirfleld, 
[1910] 1 Ch. 402 ; Re Hawkins, Wlilte v. White, [1916] 
2 Ch. 570. 

634. Sum set aside out of capital & Income — 
Sufficient to pay annuities.] — It was clear that the 
obligation to pay the annuities was imposed on the 
exors., & consequently they were bound to retain 
in their hands an amount of personal estate 
sufficient to make it practically certain that the 
annuities would bo fully paid, & not necessarily 
out of income alone. The exors. must retain such 
a sum as would, partly by means of income & 
partly by means of capital, be sufficient to provide 
for payment of the annuities (Stirling, J.). — 
Re Leeds (Duchess), Mowbray v. Caeriharthen 
(1895), 39 Sol. Jo. 381. 

Payment in proportion to respective Interests — 
Calculation of actuarial values of interests at 
testator’s death — Proportion fixed.] — See Execu- 
tors, Vol. XXIII., i)p. 465, 466, No. 5304, 5368. 


Sub-sect. 3. — Payment out of One Fund, 

• 635. Payment out of income only — Although 
annuities charged on realty — In aid of personalty.] — 

Though annuities ai’e expressly charged on the 
real estate in aid of the personalty, they will not 
be ordered to be raised out of it, by the purchase 
of the annuities with a sum borrowed thereon, 
but they must be paid by the life tenant of the 
estates. — Radburn r. Jervis (1845), 4 L. T. O. S. 
432. 

636. ,] — SCUOLEFIELD V, ReDFERN, No. 

60, ante. 

637. No covenant by settlor as to liability.] 

— By a marriage settlement certain property was 
settled subject to a jointure rentcharge. By a 
later settlement the property comprised in the 
marriage settlement was, with other property, 
.settled ultimately upon such ti*usts as the settlor 
should by will or codicil appoint. By his will 
settlor appointed the property comprised in the 
later settlement, subject to the incumbrances 
thereon & subject as therein mentioned, to tmstees 
in trust for his brother for life, with remainders 
as therein mentioned ; — Held : there being no 
covenant on the part of settlor rendering him or 
his estate liable for payment of the rentcharge, 
the rentcharge was not apportionable between the 
capital & income of the settlor’s estate, & must be 
borne by the tenant for life of the property charged 
therewith . — Re Popham, Butler v, Popiiam 
(1914), 111 L. T. 524 ; 58 Sol. Jo. 673. 

638. Payment out of capital only.] — H. by his 
will, after giving his personal estate & a freehold 
house to his wife absolutely, gave all his residuary 
real estate to his said wife for her life or widowhood, 
& subject thereto he devised pai't thereof to his son 
R., subject to & charged with the payment of an 
annuity or yearly rentcharge of £30, to his daughter 
for her life. Then, after a gift of certain real estate 
to his son A., he gave all his real estate to R., 
subject to the life interest of testator’s widow. 
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5. — ^.9 hetiveen tenant for life and remainder- 
man: Suh-seri. Sect. 6: Siih-secf. 1 .] 

Testator then continued : I direct that the said 
annuity or rentcharge of £30 to iny said daughter 
shall be paid by equal half-ycaiiy iiayincnls . . . 
& that the first half-yearly pajunent thereof shall 
become due & be made at the expiration of half a 
year from my decease : — Held : the annuity 
commenced at the death of testator, & was payable 
from that time, but was chargeable only on the 
reversionary interest devised to R. after the death 
or second rnaniage of testator’s widow. — Be 
Williams, Williams v. Williams (1895), 04 
L. J. Ch. 349 ; 72 L. T. 324 ; 43 W. R. 375 ; 39 
Sol. Jo. 285 ; 13 R. 316. 

639, Without prejudice to question of 

ultimate incidence of liability.] — Arrears of a join- 
ture rentcharge, whicdi was limited & secured by 
powers of entry iSc distress <fc by a term of years 
& trusts thereof in the usual way, are an incum- 
brance alTecting the inheritance of the settled land 
within Settled Land Act, 1882 (c. 38), s. 21 (2), & 
may in a proper case, where their discharge would 
be the wisest course for all concerned, be discharged 
by the trustees of the settlement out of capital 
moneys in their hands, but conditionally upon the 
tenant for life agreeing that such pa^mient shall 
be without prejudice to the question, should it 
arise, of the ultimat-e incidence of the liability for 
the arrears as betw^een himself & the remainder- 
man . — Be > Manchester’s (Duke) Settlement, 
[1910] 1 Ch. lOG ; 79 L. J. Ch. 48 ; 101 L. T. 892 ; 
20 T. L. R. 5 ; 53 Sol. Jo. 808. 


Sect. 0. —ORDER OF APPLICATION OF ASSETS. 

Sub-sect. 1. — Personalty Primarily Liable. 

See, generally, Executors, Vol. XXIIL, pp. 
473 et seq. ; Vol. XXIV., pp. 798, 799. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 56, sched. JI. 

640. General rule.] — Testator, after giving an 
annuity to his wife, devised his real estates to 
trustees in trust to pay the annuity thereout, A- 
gave his wife powers of distress A entry on liis 
estates. He then devised his estates in strict 
settlement subject, expressly, to the annuity A 
t o the powders of distress A entry : — Held : never- 
theless, taking the whole of the will together, 
testator’s personal estate '%vas primarily liable to 
pay the annuity. 

The rule of law is that primd facie debts A legacies 
are payable out of the personal estate ; A if an 
annuity or a legacy is given out of a mixed fund 
consisting of realty A personalty the personalty 
is primarily liable to the payment of it unless it 
is exempted from that liability either by express 
words or by the manifest intention of testator to 
be collected from the context of his will (Shad well, 
V.-C.). — Roberts v. Roberts (1843), 13 Sim. 33G ; 
7.Tur. 315; 60E. R. 130. 

641. .] — Paterson v. Scott, No. 087, 

post. 

642. Payment out of personalty — Annuity 
charged on realty — By will— Later annuity given 
by codicil Insufficiently attested.] — Wright v. 
Cadogan (Lord), No. 400, ante. 

643. ,] — Where an annuity is 

given by will, A a general charge on the real estate. 


the personal is first liable. — A.-G. v. Downing 
(Lady) (1769), Amb. 571 ; 2 Dick. 414 ; 27 E. R. 
308, L. 0. 

AmuMions : — Reid. Pigolt v. Waller (1802), 7 Ves. 98. 

Mentd. WliiLo v. Whilx3 (1778), 1 Bro. C. C. 12 ; Coppln 

V. Femyhough (1788), 2 Bro. C. C. 291 : A.-G. v. Green 

(1789), 2 Bro. C. C. 492 ; Barnes v. Crow (1792), 4 Bro. 

C. O. 2 ; Mogfgrrldge v. Thackwell (1803), 7 ves. 36 ; 

Honshaw v. Atkinson (1818), 3 Madd. 306 ; Giblett v. 

Hobson (1834), 3 My. & K. 517 ; Tyre v. Gloucester 

Corpn. (1851), 14 Bcav. 173; Phllpott v. St. Goorgre’H 

Hospital (1857), 6 H. L. Gas. 338 ; lie Smith, Bilke v. 

Koper (1890), 45 Ch. D. 632. 

644. .] — Roberts v. Roberts, 

No. 040, ante. 

645. -.] — Testator being entitled 
for life to the dividends A interest of certain stock 
standing in the names of trustees, A to a beneficial 
interest on remainder as to one moiety, the whole 
being subject to a charge of £500, A being also 
entitled to certain copyhold estates, covenanted 
on his marriage, to provide an annuity for his wife : 
A by his will he made this disposition : “I con- 
firm the settlement made on my marriage, securing 
£200 a year to my wife, A I do hereby charge A 
make liable all A every my freehold heredita- 
ments A estate in tlie county of S. A moneys 
standing in my name in the public funds, with the 
payment of the said annuity to my wife ; ” A 
subject to the payment thereof “ I give, devise, 
A bequeath the same freehold hereditaments A 
estates, A moneys in tlie funds, to my niece 8. 
her heirs, exors., administrators, A assigns ” with 
remainder to her two sisters in case of her death 
leaving tliem surviving. “ All the rest A residue 
of my real A personal estate, subject, as to my 
personal, to payments of my debts, funeral 
expenses, A the legacies hereinafter bequeathed, 
I give, devise, A bequeath to my wife, her heirs,” 
etc., absolutely : — Held : the personal estate was 
the primary fund for payment of the annuity, A 
was not exonerated by the charge on the freeholds. 

• — Quennell V. Turner (1851), 13 Beav. 240 ; 20 
L. J. Oh. 237 ; 17 L. T. O. 8. 101 ; 15 Jur. 547 ; 61 
E. R. 92. 

646. By deed.] — Under a covenant 

that if the covenantor’s wife survived him, he, 
his heirs, exors. or administrators would pay her 
a siDccified annuity for life, A that for bettor 
securing it, he or his heirs would grant A secure 
the same out of a sufficient part of the real estates 
devised to him by a particular will : — Held : the 
real esf^ates wci-e only secondarily liable, A the 
personal estate of the covenantor was the piimary 
fund. — Field v. Moore, Field ?j. Brown (1855), 
7 De G. M. A G. 691 ; 25 L. J. Ch. 66 ; 26 L. T. 
O. 8. 207 ; 2 Jur. N. 8. 145 ; 4 W. R. 187 ; 44 
E. R. 269, L. JJ. 

Amiotatiom : — Mentd. Campbell v. Inpilby (1856), 21 Bcav. 
567 ; Barrow v. Barrow (1858), 4 K. & J. 409 ; Head v. 
Godlee, Reynolds v. Qodlee (1859), John. 536 ; lie Howarl h 
(1873), 8 Ch. App. 416, n. ; Cahill v. Calilll (1883), 8 App. 
Cas. 420 ; Dye v. Dye (1884), 13 Q. B. D. 147 ; lie Samp- 
son & Wall (1884), 25 Ch. D. 482 ; Bnckmaster r. Buck- 
master (1887), 35 Ch. D. 21. 

647. .] — Monypenny v. Mony- 

penny. No. 485, ante. 

648. .] — Paget v. IIuish, No. 662, 

post. 

649. No charge on realty — Realty & per- 

sonalty given separately.] — Testatrix, who died in 
1782, gave an annuity to A. B. A devised her real 
estates to M, A his sons, in strict settlement, A 
bequeathed her personal estate to M. absolutely. 
Down to 1821, the annuity was paid by the persons 
in possession of the real estates, A no fund for 


PART VI. SECT. 6, SUB-SECT. 1. 

m. Payment ovt of personalty. 


D’Alto?^ V. Tkimleston (Lord) 
(1842), 2 Dr. & War. 531.— IR. 

n, Whether annuity charged 


on future rents as well.] — Fitzgerald 
V. (TConnell (1861), 11 I. Ch. R. 437. 
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payment thereof was ever set apart out of testa- 
trix’s personal estate, although that estate was 
administered in a suit instituted by her legatees, 
to which A. was a party, & in which the annuity 
was erroneously considered as not primarily 
charged upon testatrix’s personal estate. M. 
bequeathed his personal estate to L. & died. L. 
afterwards died, & one of defts. was her extrix. : — 
Held : A. had no claim, upon L.’s estate, in respect 
of his annuity. — B rown v. Claxton (1829), 3 
Sim. 225 ; 57 E. R. 983. 

650. Annuity given in lieu of dower.] 

— ^A. mortgaged an estate in 1774 ; he left by his 
will, in 1775, an annuity to his widow in lieu of 
dower. W., the original mtgee., subsequently 
mortgaged his interest in this estate to Messrs. R. 
& Co. In 178G, Messrs. R. & Co. hied a bill 
against W. & the real & personal representatives 
of A. for the purpose of obtaining a foreclosure. 
By a decree in this suit in 1791, a declaration was 
made that the widow, having relinquished her title 
to dower became a bond fide purchaser of the 
annuity, & was entitled to be paid it out of the 
mtged. estate. This suit not having been 
prosecuted, & the widow having died in 1794, 
her representatives, in 1822, Hied a biU against 
the heir of W. & other persons claiming under him, 
& the heirs & devisees of A., for the payment of 
the arrears of the annuity during her lifetime, or 
that the estate should ^be sold, & the arrears be 
paid out of the proceeds : — Held : (1 ) the annuity, 
having not been expiessly charged on the real 
estate of A., was a mere pecuniary legacy, (fc the 
decree of 1791 was erroneous, in declaring that the 
widow was entitled to be paid it out of the mtged. 
estate ; (2) the remedies for the recovery of the 
arrears of such an annuity were held to have been 
lost by lengt/h of time. 

If the decree of 1 791 had been in a suit instituted 
by tlie annuitant, & had ascertained what was due 
for the annuity we might have had to consider 
whether, as nothing had been done on that decree 
from 1791 to 1822, we ought not to presume that 
the debt so ascertained was satisfied (Lord 
Wynford). — White v, Parnther (1829), 1 Knapp, 
179 ; 12 E. R. 288, P. C. 

651. Realty & personalty given together — 

No direction for sale of realty — Or for discharge of 
personalty.] — Under a bequest of real & personal 
estates, upon trust to receive the rents & profits, 
<fe to pay legacies & annuities, <te vest tlie suiqilus 
rents, etc., for other purposes, the personal estate 
is the primary fund liable to the payments, there 
being no dnection to discharge it, or to sell the real 
estate, so os to constitute a mixed fund. — 
Boughton IK Boughton, Bougtiton tK James 
( 1848), 1 H. L. Cas. 400 ; 10 L. T. O. S. 497 ; 9 
E. R. 815, H. L. ; varying (1844), 1 Coll. 26. 
Jnyioidii.om Folld. Blann v. Bell (1S52), 5 Do Q. & Sm. 

658. Expld. Hohinson v. London Hospital (1853), 10 
Hare, 10. Apld. Tide! v. Lister (1854), 3 Do G. M. & G. 
857. Folld. Tench u. Cheese (1855), 0 Do G. M. & G. 453. 
Apld. HelhT V. Stanley (1864), 2 De G. J. & Sm. 183. 
DiStd. Disney ik Crosse, Eyro v. Parker (I860), L. R. 2 E(i. 
.502. Consd. Allan v. Gott (1872), 7 Ch. App. 430. Distd. 
Howard v. Dryland (1877), 38 L. T. 24; Patching v. 
Barnett (1881), 45 L. T. 202. Befd. Cradock v. Gwen 
(1854), 2 Sm. & G. 241 ; vSirnmons v. Rose (1856), 6 De 
G. M. & G. 411 ; Bellairs v. Bellairs (1874), L. R. 18 Eg. 
510 ; Wells v. Row (1879), 48 L. J. Ch. 47G ; Re Dumble, 
Williams v. Mnrrell (1883), 23 Cli. D. 360. Mentd. Early 
V. Benbow (1846), 2 Coll. 342; Greenwood v. Roberts 
(1851), 15 Beav. 92 ; Bentley v. Oldfield (1854), 19 Beav. 
225 ; Re Finch, Abbiss v. Burney (1881), 17 Ch. D. 211 ; 
Re Roberts, Rcpiiiffton v. Roberts-Gawen (1881), 19 Ch. j). 
520 ; Walnwrlffht v. Miller, [1897] 2 Ch. 255 ; Re Gage, 
Hlllv. Gage, [1808] 1 Ch. 408 ; Re Oliver, Wilson i?. Oliver, 
11908] 2 Ch. 74. 

652. — — - .] — Testator commenced 

his will with a desire that all his debts, funeral & 
probate expenses, should be paid ; ffc, fifter some 


legacies, he gave all the residue of his* estate & 
effects “ whether consisting of freehold, lease- 
hold, or copyhold estates, money in the public 
stocks or funds, all other moneys or secuiities 
for money ” upon trust to pay the dividends of 
£1,500 stock to S. for life, & then to be equally 
divided between E. & F. & the survivor of them ; 
& after giving other annuities, with a similar 
ultimate interest in each to E. & F,, as to all the 
rest, residue, remainder of his freehold, copy- 
hold, & leasehold estates, & all other his estate & 
effects, testator declared the trust to be to pay the 
dividends, interest, rents, profits, & annual 
produce thereof to E. for life, & then upon the 
further trusts in the will mentioned : — Held : the 
personal estate was primarily liable to pay the 
annuities. — Blann v. Bell (1852), 2 De G. M. & G. 
775 ; 22 L. J. Ch. 236 ; 20 L. T. O. 8. 162 ; 16 
Jur. 1103 ; 42 E. R. 1075, L. JJ. 

Aunotatiofis : — Mentd. WlHden v. Wisden (1854), 2 W. R. 

616 ; Re Tandy, Tandy v. Tandy (1886), 34 W. R. 748 ; 

Coward r. Larkman (1888), 60 L. T. 1 ; Re Wareham, 

Warebani r. Brewin, [101212 Ch. 312. 

653. .] — Testator gave his real 

& personal estate to trustees, in trust to pay an 
annuity to M. <to if she should have children to 
raise £4,000 for the younger children, & he gave 
the residue “ with the accumulation thereof which 
1 hereby <lirect my said trustee or trustees to place 
out on mtges. or in govt, securities in the public 
funds ” upon trust for the eldest son of M. on his 
attaining twenty-one & taking testator’s name, 
& if there should be no child of M. then on trust 
for E., upon attaining twenty-five & taking 
testator’s name ; at the expiration of twenty-one 
years from testaioi‘’s death M. had no child : — 
Held : the annuity to M. was primarily payable 
out of the personal estate. — T ench v. Cheese 
(1855), 6 De G. M. & G. 453 ; 8 Eq. Rep. 971 ; 
24 L. J. Ch. 716 ; 25 L. T. O. 8. 189, 261 ; 1 Jur. 
N. 8. 689 ; 3 W. R. 582 ^ 43 E. R. 1309, L. C. & 
L. JJ. ; on appeal from (1854), 19 Beav. 3. 
Annotations : — Apld. Meller v. Sianluy (1864), 2 De G. J. & 

Sra. 183. Consd. Allan v. Gott (1872), 7 Ch. App. 439. 

Distd. Howard v. Dryland (1877), 38 L. T. 24. Re!d. 

Bentley v. Oldfield (1851), 19 Beav. 225 ; Simmons v. 

Rose (1856), 6 Do G. AL ik. G. 411 ; Bellairs v. Bellairs 

(1874), L. R. 18 Eq. 510 ; Lnekeraft v. Pridham (1879), 

48 L. J. Ch. 036 ; Re Dumble, Williams t\ Murrell (1883), 

23 Ch. D. 300. Mentd. lligginson v. Blockley (1855), 4 

W. R. 00; Mathews v. Ividilo (1808), 3 Ch. Apj). 091 ; 

Re Oliver. Wilson v. Oliver, [1008] 2 Ch. 74. 

654. Direction for sale of realty — 

No direction for payment out of mixed fund.] — 

When testator bequeaths legacies & then bequeaths 
the residue of his real <to personal estate, the legacies 
arc charged upon the real estate or its proceeds, 
but they are payable primarily out of the 
personalty, unless testator directs that they are 
to be paid out of the mixed fund, in which case 
they are payable rateably out of realty ^ 
personalty. 

The annuity is not directed to be paid out of a 
mixed fund arising from the conversion of the real 
& personal estates, but out of a sum for which 
profusion has to be made out of the personal estate. 
. , . The ’ annuity fund is primarily payable out 
of the personal estate, & is charged on the real 
estate only in aid of the personal estate (North, J. ). 
— jRe Boards, Knight i?. Knight, [1895] 1 Ch. 499 : 
64 L. J. Ch. 305 ; 72 L. T. 220 ; 43 W. K. 472 ; 13 
R. 278. 

655. Annuity charged on personalty — 

Debts charged on realty.] — A suit was instituted by 
exors. for the administration of their testator’s 
estate. Testator had charged his debts, funeral 
& testamentary expenses, but, as was held by the 
ct., not exclusively, on his real estate, & had ^ven 
certain legacies & an annuity, which latter he 
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2<fc3.] 

charged on his personal estate. The personal 
estate being the primary fund for payment of the 
debts was first applied, & the whole of it was 
thereby exhausted. Tlie annuitant whose annuity 
had been paid by the cxors. for several years after 
testator’s death, but was afterwards discontinued, 
filed a claim against tlie exors. for payment of his 
annuity, insisting that he was not bound by the 
decree in the suit, not having been made a party 
thereto : — Held : though he was not named a 
party, he was bound by the decree, & the claim 
was dismissed with costs. — Jennings v. Paterson 
(1851), 15 Beav. 28 ; 18 L. T. O. S. 82 ; 51 E. R. 
44(5. 

656. Chief clerk’s certificate deciding 

against conversion of realty — Annuities cease to be 
charges on personalty — From date of chief clerk’s 
certificate.] — Testator devised his real estate to 
trustees to sell, whenever it should appear to them 
advantageous. He directed annuities to be paid 
to charities out of his personal estate until his real 
estate should be sold, when he gave the produce 
to charities. But if the charity bequests should be 
defeated, he gave the principal money to pltfs. 
No sale of the realty took place, the infant pltfs. 
having, under the chief clerk’s certificate finding it 
for their benefit, elected to take the land in lieu 
of the 'produce : — Held : the charity annuities 
ceased to be charges on the personal estate from 
the date of the chief clerk’s certificate. — Robinson 
V* Robinson (1854), 19 Beav. 494 ; 52 E. R. 442. 

Annotation : — Refd. Rc Hotchkyft, Freke r Calmacly (188G), 

34 W. R. 5G9. 

057 . Land purchased in consideration of 

annuity — Annuity secured by charge on purchased 
land.] — ^A. purchased an estate in consideration of 
an annuity. It was thereupon charged uijon the 
purchased & also on another estate, & A. 
covenanted t<o pay it. On A.’s death : — Held : 
his personal estate was the primary fund for pay- 
ment of the annuity. — Yonge v, Furse (1856), 20 
Beav. 380 ; 24 I.. J. Ch. 043 ; 25 L. T. O. S. 113 ; 
3 W. R. 383 ; 52 E, R. 649. 

Annotations : — CoDSd. Re MiiiTett, Jones v. Mason (1888), 

39 Ch. 1). 534. Refd. Rc Dawson, Aralhoon v. Dawson, 

[190G] 2 Ch. 211. 

658. Liability of personalty not specifically be- 
queathed — Annuities charged on realty & per- 
sonalty.] — Testator, being possessed of leasehold 
j)roperty, & Long Annuities, by his will charged 
certain annuities upon all his real & personal estate, 
& then gave all his real & personal estate to 
t>rustees, upon certain trusts for the benefit of a 
tenant for life & certain persons in remainder, & 
empowered his trustees, notwithstanding the 
previous gift & bequest to sell the freehold 
leasehold estates ; — Held : the tenant for life was 
entitled to the income from the leasehold & the 
Long Annuities, without their being converted. 

The question is, whether the charges of this 
description, “ debts & expenses ” are not to fall 
rateably upon the proportions of property. 
Charges of that description, for raising of wliich the 
consols were sold, ought to fall rateably upon the 
different descriptions of property. The leaseholds 
are specifically bequeathed in the very strict sense 
of the term ; perhaps the Long Annuities are not 
specifically bequeathed in tlie strict sense of the 
term. There is a distinction. As to the per- 
manent property, there ought to be an apportion- 
ment. Debts & charges of this description ought 
to be apportioned between the several portions 
of testator’s personal estate not specifically 
bequeathed & that for this purpose the leasehold 


AND Annuities. 

estate ought to bo considered as specifically 
bequeathed, & the Long Annuities as not specifically 
bequeathed (Knight Bruce, V.-C.). — Burton v* 
Mount (1848), 2 De G. & Sm. 383 ; 11 L. T. O. S. 
492 ; 12 Jur. 934 ; 64 E. R. 171. 

A nrwtntions : — Distd. Hood V. Clapham (1854), 19 Beav. 90. 

Refd. Morffan v. Morgan (1851), 14 Beav. 72; Blann v. 

Bell (1852), 2 De G. M. & G. 775 ; Thureby v, Thursby 

(1875), L. K. 19 Eq. 395 ; Re Pitcairn, Brandreth v, 

(Colvin, (1890] 2 Ch. 199 ; Re Warehani, Wareham v. 

Brewln (1912), 81 L. J. Ch. 578. 

659. In priority to personalty specifically 

bequeathed.] — Testator gave various annuities for 
lives with bequests over of them &> charged them 
upon his freehold & leasehold estates. He gave all 
his real & personal property to trustees in trust to 
pay the rents of his freehold, copyhold & leasehold 
estates, & the interest of all his stock in the public 
funds, with the interest of all mtges., annuities & 
other securities of which he might die possessed, to 
his son for life, with a disposition in favour of the 
son’s children, & after Ids death without any, 
which happened, testator gave his freehold, 
leasehold & copyhold estates to one daughter & 
her issue, & all his funded property & other personal 
estate to another daughter & lier issue ; — Held : 
the gift of the leasehold estates to the one daughter 
was specific, but that the gift of the funded 
property to the otlier was not, & the latter was 
consequently chargeable with the annuities in 
priority to the former. — Fielding v. Preston 
(1857), 1 De G. & J. 438 ; 29 L. T. O. S. 337 ; 
5 W. R. 851 ; 44 E. R. 793, L. C. ; varying S. C. 
sub nom. Fielding v* Preston, Smi^hi v. Smith 
(1856), 27 L. T. O. S. 257. 

Annotations : — Consd. Cook v. Drew (18G3), 2 New Rep. 

437 ; Re Green, Baldoek v. Green (1888), 40 Ch. D. 610. 

Mentd. Bothamley v. SherHon (1875), Ij. R. 20 Kq. 304. 

Order of application of assets of deceased person, 
generally .] — See Executors, Vol. XXIII., pp. 473 
et seq* 


Sub-sect. 2. — Liability of Personalty on 
Deficiency of Realty. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 56, sched. II. 

660. Under marriage settlement.] — Griffith v, 
Anvill (1698), Colies, 52 ; 1 E. R. 176, H. L. 

661, .] — It appears that the real estate 

falls very short of answering aU the charges upon 
it ; therefore pltf.’s counsel insist, she is entitled 
to have these deficiencies turned upon the personal 
& copyhold estates belonging to the late Mr. Lanoy, 
her father ; because there is a covenant in the 
marriage settlement, that in case his wife should 
survive her husband, then his heirs; exors., etc., 
should pay the £500 per annum to his wife, clear of 
everything except the land tax. But though 
there is this covenant, it is truly said by deft.’s 
counsel, that the personal assets are not the original 
fund charged, & in that respect differs from a 
mtge., or any other incumbrance, for there being 
a borrovdng & a lending in the case of a mtge., 
the real estate is considered only as a pledge ; 
the personal estate, which is the natoal fund, is 
liable in the first place ; but this rule has never 
been carried so far as to extend it to a provision 
upon a settlement (Lord Hardwicke, C.). — 
LiAnoy V. Athol (Duke Duchess) (1742), 2 Atk. 
444 ; 9 Mod. Rep. 398 ; 20 E. R. 668, L. C. 
Annotations : — Apld. Looaemoro v. Knapman (1853), Kay, 

123. Refd. SykcH v. Meyiial (1763), 1 Dick. 368 ; Lech- 
incre v. Charlton (1808), 15 Vos. 193 ; Graves v. Hicks 
(1833), 6 8ini. 391 ; Barnes v, Racster (1842), 1 Y. &; 
C. Cb. Cas. 401 ; Bugden v. Bigniold (1843), 2 Y. & C. Ch. 
Cas. 377 ; Hicklinpr v. Boyer (1851), 3 Mac. & G. 635 ; 
Gibson r. Scajfriin (1855), 20 Beav. CI4 ; Flint r. Howard, 
[1893] 2 Ch. 54. 



Paut VI. — Payment of Kentcharges and Annuities. 


177 


662. Demonstrative bequest of anniUties.] — 

Gift by will of annuities followed by a declaration 
that they should be paid by the trustees out of 
the rents of real estate thereby devised. Gift of 
all real & residuary personal estate on trust, out 
of the rents of the realty, to pay the annuities, &, 
subject thereto, to apply the real &; residuary 
personal estate on certain trusts : — Held : the 
beqaest of the annuities was demonstrative ; & 
the rents having proved insuificient, the annuities 
were payable out of the residuary personal estate. 

The authorities may be ranged under three 
] leads, the distinctions being iierfectly clear, though 
there is often much dilFiculty in applying them to a 
])articular will. 

The first class is where you have a simple gift of a 
legacy or annuity, with a mere charge upon real 
estate ; & there the personal estate is not only 
not exonerated, but remains primarly liable ; just 
as in the case of a charge of debts. 

Another class is where the legacy or annuity is a 
specific gift out of real estate, which is assumed to 
be sufficient to cover the amount. There the 
])ersonal estate is in no way liable, &> if the specific 
fund fails, the gift must fail with it. 

The third class is intermediate to these, whei e a 
legacy or annuity is, as it is termed, demonstrative, 
there being a clear general gift, but a particular 
fund pointed out as that which is to be primarily 
liable, on failure of which the general personal 
estate remains liable (Page Wood, V.-C.). — Paget 
V. lIuisiT (1863), 1 Hem. & M. 663 ; 2 New Pep. 
104 ; 32 L. J. Ch. 408 ; 8 L. T. 445 ; 9 Jur. N. 8. 
906 ; 11 W. P. 636 ; 71 E. E. 291. 

Annotafionn : Consd. lie Trciichard, Trcncliard r. Trcn* 
(diard, [IDOr)] 1 Oh. 82. Refd. Patching' v. Harnett (1881), 
.')! L. .1. C!h. 71. 

Order of application of assets of deceased person 
generally.] — See Exiooutorw, Vol. XXTII., pp. 473 
cl seq. 


8UH-.SECT. 3. — Exoneration of Perwonarty. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 56, sched. II. 

663, Gift of life estate in realty & personalty — 
Personalty exonerated during life of tenant for life — 
Realty continues charged with annuity.] — Testator 
by will, duly attested, gave an annuity to his 
daughter, charged on his real estate in aid of his 
personal : by codicil, not attested, he gave his real 
& personal estate to his mother for life ; during her 
life the personal estate is discharged from the 
annuity ; but it remains a charge on the real. — 
PUCKEREDGE V, INGRAM (1795), 2 Vcs, 652 ; 30 
E. E. 824. 

^ln)i()tati()7is : — Apld. Sheddon v. Oo(»drich (1803), 8 V<‘.s. 
481. Refd. Playterfi v. Ahbott (1833), 3 L, J. Cdi. 57 • 
Pliprli V. Biviil (1837), 0 b. J. Ex. Eq. 58 ; Re Bute, Bate 
V. Ryder (1884), 27 (di. 1). 10(5; HaHtinf^w v. N. E. Ity., 

1 1 898] 2 Ch. 071. Mentd. K. v. BateH (181 0). 3 Price, 311 ; 
Portinoro v. Bunn (1823). 1 B. & C. 091; 11. v. Avon 
Navij^atlon Co. (1829), 4 Man. & Ky. K. B. 23. 

664. Annuity charged on personalty & produce 
of realty— Different disposition by codicil— Failure 
as to realty.] — Legacies & annuities charged upon 
a mixed fund of the personal estate & the produce 
of real estate under a direction for sale. A different 
disposition of the whole by a codicil failing as to 
tlie real estate, for want of a due execution, the 
charge remains upon the real estate. — Sheddon v. 
Goodrich (1803), 8 Ves. 481 ; 32 E. E. 441, L. C. 
Annotations : — Refd. Hooper v. Goodwin (1811), 18 Vcb. 15(\ : 

Kerinode v. Macdonald (1808), 3 (di. App. 581. Mentd. 
idicllusson V. Woodford (1800), 13 Vcb. 209 ; ColliuB v. 

^ J- ‘^20 : Hinith v, Ncavboult, 
GS53), 1 W. R. 230 : Covordalo v. Lewis (1802), 30 Bcav. 
409 ; i?e Anderson, l‘efflerv. Gillatt, [1905] 2 Ch. 70. 

J. — VOL. XXXIX. 


665. Annuity charged on realty — Personalty 
subject to debts — Realty & personalty given 
separately.] — Testator bequeathed all his personal 
estate to A., subject to the payment of his debts &; 
funeral & testamentary expenses, &, after charging 
his real estates with the payment of certain 
legacies & annuities, he devised them to B. : — 
Held : he had not exempted his personal estate 
from the payment of the legacies & annuities. — 
Davies v» Ashford (1845), 15 Sim. 42 ; 14 L. J. 
Ch. 473 ; 6 L. T. O. S. 30 ; 9 Jur. 612 ; 60 E. E. 
531. 

Annotations: — Expld. l*oolo v. Heron (1873), 42 L. J. Cdi. 

318. Refd. Ton r. Ashton (1860), 2 L. T. 6 86 ; Brown r. 

Brown (1864), 10 Jur. N. S. 461 ; Parker v. WillianiH 

(1867), 15 W. n. 1006. 

666. Realty & personalty given to 

same persons.] — Testator gave to his wife an 
annuity of £60, issuing & payable out of his real 
estate thereinafter devised to his three sons. Ho 
then gave to his daughter A. a legacy of £500, & 
to each of his sons H. &; 8., & to each of his 
daughters M. eSc E., a legacy of £1,600 to be paid, 
with interest, two years after his death ; & he 
thereby charged & made chargeable his real estate, 
thereinafter devised to his three sons, J., T., & F., 
with the payment of the legacies the interest 
thereon. He gave his person^ estate, charged with 
the payment of debts, funeral & testamentary 
expenses, & expenses of proving his will, unto his 
sons J,, T., & F., (fc gave all liis residuary real 
estate, subject to mtges., & subject to & charged 
with the payment of the annuity of £60, & the 
legacies to his sons H. &: S. & his daughters M. E., 
& also the legacy of £500 to his daughter A., & 
subject also, in aid of his personal estate, to the 
payment of his debts, funeral & testamentary 
expenses & the expenses of proving his will, equally 
between his sons J., T., & F. ; — Held : the legacies 
were charged on the real estate exclusively in 
exoneration of the personal estate. — Re Needham, 
Eobinson V, Npiedham (1884), 54 L. J. Ch. 75. 

667. Personalty liable unless clear inten- 

tion to contrary is shown.] — Davies v. Ashford, 
No. 665, ante, 

668. .] — Personal estate held ex- 

onerated from the payment of the legacies 6^ 
annuities bequeathed by a will. 

Testator bequeathed legacies, & devised & 
bequeathed annuities or rentcharges, & he charged 
them on a real estate, &, subject thereto, he devised 
that real estate to A. He dealt similarly with 
another real estate ; lie bi^queathed his personal 
estate in trust to pay his debts & certain specified 
expenses, to pay the rest to a charily i—Held : 
the annuities & legacies were charged on the real 
estate, tlie personal estate was exonerated. 

The general principle undoubtedly is, that, as 
testaf/or is presumed to know that his personal 
estate is the primary fund for the payment of 
legacies & annuities, the ct. requires clear & distinct 
words to exonerate the primary fund (Eomilly, 
M.E.).— Ion v. Ashton (1860), 28 Beav. 379 ; 
2 L. T. 686 ; 6 Jur. N. 8. 879 ; 8 W. E. 573 ; 54 
E. E. 411. 

Annotfftions : — Apld. Siunot t r. Herbert (J871), L. R. 12 E(|. 

201. Consd. I’oolo V. Heron (1873), 42 L. J. (’h. 348. 

Folld. lie Nocdliara, RobinBon v. No(5clham (1884), 51 

L, J. rb. 75. Refd. Chandler v. Howell (1876), 4 Ch. D. 

651. Mentd. He ChristinaB, Martin v. Lacon (1886), 33 

(’h. D. 332. 

669. As a debt.] — Moneypenny v. Mas- 

call, No. 165, ante, 

670. Charge on particular estate,] — Testa- 

tor directed his exors. to pay his funeral expenses 
& debts, except a mtge. thereinafter provided for, 
out of certain parts of his personal estate ; & in a 
subsequent part of his will he recited, that his T. 

N 
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estate was subject to a mtge. of £6,000, which he 
was intending to pay off ; & he directed any 
balance of the debt which should remain unpaid 
at his death to be paid by sale of timber on other 
property, & also of part of the timber on the T. 
estate. Testator also gave certain annuities, 
which he charged on his N. estate, giving to one 
annuitant £10 a year, or £5 & his tenement at the 
lodge on the N. estate. Testator did not pay off 
any part of the £6,000 mtge. : — Held : his personal 
estate was not (exonerated from payment of the 
mtge. debt, but it was exonerated from payment 
of the annuities. — Lomax v, Lomax (1849), 12 
Beav. 285 ; 19 L. J. Ch, 137 ; 14 L. T. O. S. 482 ; 
13 Jur. 1064 ; 50 E. B. 1070. 

Anrwtafi<m^ : — Befd. 1‘liilllpH v. Parry (lHr)6), 22 B(^av. 279 ; 
Jic Trcnchard, Trcncliard v. Trenchard, [1905] 1 Ch. 82. 

671 . .] — Paget v. Huisir, No. 662, 

ante. 

672. .] — Patching v. Barnett, No. 

5, ante. 

673. Power of distress given to annuitant.] 

— SiNNETT V. Herbert (1871), as reported in L. 11. 
12 Eq. 201 ; 24 L, T. 778 ; on appeal (1872), 7 
Ch. App. 232, L. C. 

Annotaiioiis : — Mentd. Cliaiubcrlayno v. Brockett (1872), 
8 Ch. App. 206 ; Littlodale v. BickcrHtoih (1876), 24 W. R. 
507 ; He WilllaniB (1877), 25 W. K. 689; Chanipncy r. 
Davy (1879), 11 Ch. D. 949; He .lackson, Blscoo r. 
Jackson (1882), 46 L. T. 355; He Holhurru^ CoaPis r. 
Mackillop (1885). 53 L. T. 212 ; He Gydc, Ward v. JiRtlo 
(1898), 7.8 L. T. 449 ; Hunter v. A.-O., [1899] A. C. 309. 

674. .] — Wliere testator bequeathed 

annuities & imrnc'diately afterwards devis(‘(l an 
estate, subject to the payment of the annuities, 
& gave the annuitants a power of (list ess : — Held : 
the personalty was exonerated from being the 
primary fund for payment of the annuities. Qu. : 
whether the personalty was altogether exonerated. 
—Poole v. Heron (1873), 42 L. J. Ch. 348. 
.[nmtiation : — Distd. Palchinj? v. Ihirnctt (1880), 49 L. J. Ch. 

665. 

Liability of real estate generally ] — Sec Execu- 
tors, Yol. XXIII., i)p. 496 rt serj. 


Sub-sect. 4. — Annuities Charged un 
Bealty. 

Sec, now. Administration of Estates Act, 1925 
(c. 23), ss. 35, 56, sched. II. 

What constitutes charge on realty — Appointment 
of devisee as executor.} — See Executors, Vol. 
XXIIl., p. 511, Nos. 5763-5770. 

675 , Express charge.] — Torre v. Browne, 

No. 399, ante. 

676. Coupled with gift of residue of 

realty & personalty.] — The principle of the decisions 
in reference to the .question whether a charge on 
real estate is affected by reason of a residuary 
devise is the same in the case of legacies as in that 
of debts, A is this, that where residuary real & 
personal property is given in one mixed fund to 
the exor., who is to pay debts & legacies, there 
legacies as well as debts are charged upon the 
real estate. 

Testator, after bequeathing a legacy, & expressly 
charging part of his real estate with an annuity 
to the legatee, devised & bequeathed all the rest, 
residue, & remainder of all & singular his real & 
personal estate, subject to his debts, funeral & 
testamentary expenses to trustees, whom he also 
appointed exors., upon certain trusts : — Held : 
the legacy was well charged upon the real estate. — 


AND Annuities. 


Wheeler v. Howell (1857), 3 K. & J. 198 ; 69 
E. B. 1079. 

Annotations : — Apld. Greville v. Browue (1859), 7 H. L. Cas. 

689. Refd. Smith v. Hill (1878), 9 Ch. D. 143 ; He 

Lloyd, Lloyd v. Lloyd (1902), 87 L. T. 541. 

Effect of wasting of personalty.] — 

See Executors, Vol. XXIII., pp. 515, 516, Nos. 
5810-5817. 

677. Power to sell realty — For payment of 

annuities.] — Testator after giving legacies & 
annuities, proceeded to say : my exors. may 
realise such part of my estate as they think right 
& in their judgment to pay the aforenamed 
legacies. He then directed his business to be 
carried on till his son attained the age of thirty, 
but did not dispose of the i)rorits, nor did his will 
contain any further disposition of his real or 
personal estate, except a gift of a particular house. 
Testator carried on his business in a freehold mill 
which was his own property : — Held : the legacies 
were not charged on the real estate, for the 
direction to the exors. to realise such parts of his 
estate as they thought right to pay the legacies was 
satisfied by holding it to apply to property which 
they took as exors. — Re Cameron, Nixon 
Cameron (1884), 26 Cli. I). 19 ; 53 L. J. Ch. 1139 ; 
50 L. T. 330 ; 32 W. B. 834, C. A. 

678. Covenant to charge sufficient part of 

realty of which covenantor dies seised — Subsequent 
bequest not treated as satisfaction.] — A father on 
the marriage of his second son, by deed of settle- 
ment covenanted to i)ay him an annuity of £1,000 
a year for Jife, & to charge the annuity on a 
sufficient part of the real estate he miglit die seised 
of, provided that nothing in the settlement should 
prevent his dealing with ]iis real estate during his 
life, or, so only that sufficient real estate were left 
charged witli tlie annuity, by will. The father 
subsequently made his will by which he devised his 
real estate, subject to the charges <fc incumbrances 
thereon, in strict settlement on his first <to other 
sons in tail male ; he bequeathed the greater part 
of his personal estate among his children, giving 
his second son legacies, the income of which when 
invested would he considerably more than £1,000 
a year. He died, leaving three sons : — Held : 
(1) the s(?ttlement operated not only as a covenant 
by the father, hut also as a charge upon all the 
i*eal estate of which he should die seised ; (2) tlie 
words “ subject to tlie charges & incumbrances 
thereon ” were too general to rebut tlie pre- 
sumption against double portions, & the second son 
was not entitled both to the annuity & to the 
bequests under the will. — Montagu v. Sandwich 
(Earl) (1880), 32 Ch. I). 525 ; 55 L. J. Ch. 925 ; 
54 L. T. 602 ; 2 T. L. B. 392, C. A. 

679. Effect of charge on realty — Annuity out 
of tithes leased for years — Renewal of term.] — 
Grant of an annuity for life out of tithes leased 
for years, with covenant for further assurance. 
The lessee afterwards renewed the lesise ; married ; 
A died. Her husband administered ; &: renewed 
with his own money. The annuity is a charge 
upon the renewed term generally ; & the grantee 
is not bound to contribute to the expense of 
renewal. — Moody v. Matthews (1802), 7 Ves. 174 ; 
32 E. B. 71. 

AnnotatUm : — Apld. Webb v. Lcgar (1836), 2 Y. & C. Ex. 

247. 

680. Where intention to transfer charge to 

personalty is doubtful.] — Dennett v. Pass, No. 
800, post. 

681. Voluntary covenant — Realty charge- 

able in hands of devisees — Arrears accruing after 
death.] — Where a party enters into a voluntary 
covenant to pay an annuity, his real estates will 
be chargeable, in the hands of his devisees, with 
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the arrears of the annuity, although such arrears 
did not accrue till after his death. — Jenkins v. 
Briant (1836), Donnelly, 101 ; 6 Sim. p. 606 ; 6 
L. J. Ch. 348 ; 47 E. R. 254. 

Annotations : — Consd. Morse v. Tucker (1846), 5 Hare, 79. 

Apld. Coope V. CTcHSwcll (1866), L. I?. 2 Eq. 106, Refd. 

l^atch V. Shore (1862), 11 W. K. 142. Menid. Jeiikinw r. 

Briant, Jenkliis v. Cross (1845), 6 h. T. O. S. 273. 

682. Realty & personalty devised to 

grantor — Liability of personalty.] — Testator after 
giving certain specific & pecuniary legacies, devised 
all the residue of his real &; personal estate & effects 
to trustees. J., testator’s eldest son by his second 
wife, who survived his father, «& died leaving a son, 
by his will charged all & every his lands, etc., 
whatsoever & wheresoever situate, with an 
annuity of £100 to his widow in lieu of dower : — 
Held : this «annuity was not c^hargeable upon the 
share of J. in the freehold & leasehold lands so 
devised by tlie will & codicil of his father, but 
the same was chargeable upon his share in the 
residuary x>^J*sonal property, rents, profits, & 
accumulations. — Radley v. Lees (1811), 3 Man. 
& G. 327 ; 3 Scott, N. R. 665 ; 133 E. R. 1160. 

683. Realty primarily liable.] — Testatoi* 

after directing his debts, funeral, & tcistamcniary 
expenses to be paid as soon as convenicuifly might 
be after his death, bequeatlied several annuities 
& pecuniary legacies to various j^ersons, directing 
the legacies, except one whicli was given to a 
person under twenty-one, to be paid witliin twelve 
calendar months after his death. Jfe then 
declared that the sevei’al annuities thereinbefore 
bequeathed should be charged upon his real estates. 
By a subsequent dause he chaigc^d all liis real estate 
with the payment of all his debts, funeral & testa- 
mentary cxi)enses, & legacies, or of such jiart 
thereof as his personal cstaUi not sjiecilleally 
bequeatlied should be insufTicient to pay ik satisfy : 
— Held : the annuities were primarily, if not solely, 
chai’ged upon testator’s real estate ; Sc under the 
term legacies, he did not mean to (comprise 
annuities. — S hipperdson v. Tower (1842), 1 

Y. & C. Ch. Cas. 441 ; 6 Jur. 658 ; 02 E. R. 961. 

A>i>u>tatio)iit : — Distd. Re Tmichard , Tri'iiehui'd i\ Tronchanl, 

(1905J I (Ui. 82. Refd. Whoulur v. Toot, cl (J867), L. B- 3 

Eq. 571 ; DonalclHon iu Donaldson (1876), L. H. 16 E(i. 

635 ; Clive v. Clive (1872), 7 (3i. A|)r». Mentd. 

Newinan v. Lade (LS42), I Y. & C. (’li. Cas. 686; yt. 

Aiibyu V. St. Aiibyn (1861), I Drew. Sni. 611. 

684. Jointure secured by demise of 

term & by covenant.] — Wliere by a marriage 
settlemcini the intended husband conveyed free- 
hold estate to trustees for a term, & covenanted to 
pay an annuity to his intended wife, if she should 
survive him, in bar of her dower, & the trusts of 
tlie term were deedared to be, in case tlui annuity 
should be in arreai*, to raise the same by leasing, 
selling, or mortgaging ; — //eld : the aimuity was 
primarily charged upon the real estate com- 
prised in the settlement. — Loosemore v. Knap- 
man (1853), Kay, 123 ; 2 Eq. Rep. 710 ; 23 L. J. 
Ch. 174 ; 24 L. T. O. S. 21 ; 2 W. R. 664 ; 69 
E. R. 52. 

Annotation .•—Distd. Field v. IMoorc, Idcld v. Brown (1855), 

7 De (1. M. & (1. 091. 

0 g 5 . Demise of term — Proviso for cesser 

on investment of amount sufficient to secure 
annuity — Direction by will for payment out of per- 
sonalty.] — Testator had, before his marriage, 
limited lands to trustees for a term, to secure a 
debt, &, subject thereto, to other trustees for 
another term, to secure an annuity of £100 per 
annum to his intended wife for life, with a proviso 
for determining the latter term, on his investing 


a sufficient amount to secure an equal annuity, 
lie died without having made such an investment, 
having by his will dii’ected payment out of his 
ersonal estate of his debts, including what might 
e charged upon the settled lands ; & he 

bequeathed his residuary estate to his widow. 
Before his death he had paid off the debt secured 
by the first of the above-mentioned terms, which 
had consequently determined, & the annuity was 
the only charge upon the estates : — Held : the 
tenant of the estates was not entitled to have them 
exonerated as against the widow out of the 
residue. — Reeve v. Reeve (1850), 3 De O. & Sm. 
714; 14 L. T. O. S. 544 ; 14 Jur. 264; 64E. R.674. 

686 . - Executors having power to appropriate 
moneys out of mixed fund — Deficiency to be sup- 
plied from specific devises — Specifically devised 
estates primarily liable.] — Testator gave an annuity, 

declared that it should be yearly issuing out of ids 
lands & hereditaTnents, & empowered his exors., 
at their disendion, out of his personal estate or his 
real estate, to appropriate sufficient moneys to 
answer the annuity, declaring that th(‘roupon the 
hei*(Hlitaments should be discharged ; he 

l)roceeded to devise certain parts of his freehold 
Sc leasehold property specificqilly, Sc to devise the 
residue of both, hut as to the whole real estate 
charged in aid of his personal estate with his 
pecuniary legacies ; Sc ho declared that, if the 
funeral & testamentary expenses, debts Sc pecuniary 
legacies. Sc any money appropriated t/O answer the 
annuity should absorb the whole residuai’y real Sc 
personal estate, the deficiency should be made good 
out of the si)ecilic devises ; & that the whole of 
the annuity, or so much thereof as should not be 
provided for by any such appropriation, should be 
charged upon the specific devises rateably. Tlie 
exors. did not approx)riato any fund to answer the 
annuity : — Held : it was primarily payable out- of 
the specilically devised (^states. — -Woodhead v. 
Turner (1851), 4 Do G. Sc Sm. 429 ; 64 E. R. 899. 

687. Right to marshal — Satisfaction out of 

personalty.] — Testator dii‘(a5ted his debts to be paid 
out of a fund after provided ; he directed liis real 
estate to be sold, Sc out of tlie produce his debts 
Sc funeral cx])cns(‘s to be ]>aid, the residue to be 
held by the trustoi^s upon cei’tain trusts, he after- 
war<ls gav(i cert-ain h^gacies Sc annuities ; & he 

then bequeathed Ids i)ersonal estate, “ after A; 
subject to the i^ayment of his debts, funeral 
(*xx)ens<\s, legacies Sc annuities ” to the party 
chietly int.erest(‘d under thus- - trusts, absolutely ; — 
//eld) (1) the i)erst)nal estate was the primary 
fund for the payment of the debts ; (2) the 

docti-imj of marshalling was applicable in favour 
of legatees Sc annuitants, who were, therefore, 
decreed to stand in tlie xihice of the; specialty Sc 
sim])le contract creditors as against the real estate 
devised in trust for sale, Sc payment of debts. 

There is notliing in this will to lake the case out 
of the ordinaiy rule, by which in the absence of 
intention, either express or imydied on the part 
of testator, to exonerate his personalty, that 
personalty is the XR'imary fund for the payment of 
the debts (Cranwortii, L.J.). — Paterson v. 
Scott (1852), 1 De G. M. & O. 531 ; 21 L. J. Ch. 
346 ; 18 L. T. O. S. 343 ; 16 Jur. 898 ; 42 E. R. 
658, L. JJ. 

Annotation. : — As tit (2) CODSd. Re StokCK, I’arsous v. Miller 

(1892), 67 L. T. 223. 

688 . Rentcharge charged on land 

subject to mortgage — Mortgage thrown on per- 
sonalty.] — Testator devised property, which was 


PART VI. SECT. 6, SUB-SECT. 4. 

683 i. Effect of charge on recUty — Realty primarily liable ,] — Harkold r. Wallis (1863), 16 Ur. 197. — CAN, 

N 
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Sect, 6. — Order of application of assets : Sub-sects, 4, 

5 cfe 6.] 

subject to mtges. at the date of his will & death, 
on trust for s^e, rentcharges of specified amounts 
to be created & reserved thereout for the benefit 
of daughters & their familties. The property was 
insufficient for creation of the rentcharges & pay- 
ment of the mtge. debts. There was no contrary 
or other intention signified by testator within 
Real Estate Charges Act, 1854 (c. 113) : — Held : 
on the principle of marshalling, the rentcharges 
were entitled to have the property sold, reserving 
the rentcharges, any deficiency of the proceeds for 
satisfaction of the mtge. debts to be made good 
out of the general personal estate. — Re Fry, Fry 
V, Fry, [1912] 2 Ch. 86 ; 81 L. J. Ch. 640 ; 106 
Jj, T. 999 ; 66 Sol. Jo. 618. 

Mai’shalling, generally, see Equity, Vol. XX., 
pp. 499 et seq, ; Executors, Vol. XXIII., pp. 
625 ct seq. 

689. Annuitant has equitable interest in 

land charged J — Re Sharland, Kemp v, Bozey 
(1896), 74 L. T. 604 ; 40 Sol. Jo. 514, C. A. 

Under Scottish law — Burden on personalty 

under English law.] — See Conflict of Laws, Vol. 
XI., p. 356, No. 392. 

.] — See Executors, Vol. XXIII., pp. 511- 

515, Nos. 5776-6809. 

Rents of realty Insufficient — ^Trust for conversion 
with power of postponement — Time for conversion.] 
— See Equity, Vol. XX., p. 368, No. 1060. 

Order of application of assets of deceased person, 
generally.] — See Executors, Vol. XXIII., pp. 473 
^ seq. 

Exoneration of personalty.] — See Sab-sect. 3, 

ante. 


Sub-sect. 5. — Realty Charged in Aid of 
Personalty. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 56, sched. II. 

690. Where personalty insufficient.] — Matthews 
V. Matthews (1772), 2 Dick. 470 ; 21 E. R. 352, L. C. 

691. Where realty is included in general devise 
of residue.] — Joyce’s Case (1689), Nels. 155 ; 21 
E. R. 814. 

692. .] — Testator by his will directs, that, 

with the money arising from the personal estate 
bequeathed to his trustees, which is to be first so 
applied, & from the sale or mtge. of certain real 
estates devised to the same trustees for a term of 
years, the annuities & legacies therein after given 
are to be paid ; & he afterwards gives, among other 
things, an annuity secured by powers of distress 
& entry on the real estates : by a codicil he 
bequeaths his personalty & the residue of his real 
estates for a term of years to other trustees upon 
the trusts in his will & codicils mentioned : & 
he then gives to A. an annuity which he charged 
on the residue of liis real estate, & secui’es by a 
power of distress : — Held : the personalty was the 
primary fund for the payment of A.’s annuity, & 
the re^ estate was charged only as an auxiliary 
fund. — Fitzgerald v. Field (1826), 1 Russ. 416 ; 
4 L. J. O. S. Ch. 170 ; 38 E. R. 162. 

Annotations : — Mentd. v. Sherborne (1829), 3 Sirn. 243 ; 

Whatford r. Moore (1837), 3 My. & Cr. 270 ; Swallow v. 

Hinnfi (1855), 1 K. & J. 4i7 ; Pickford v. Brown, Brown 

V. Brown (1856), 2 K. & J. 426. 

693. .] — Real estate, when included in a 

general devise of a residue, is liable to make good 
a deficiency in the personal estate for the payment 
of annuities bequeathed by the will. — F arnam v. 
Wiggins (1847), 9 L. T. O. S. 243. 

694. .] — Testator by his will devised & 


bequeathed all his real & personal estate to trustees 
upon trust to convert his personal estate into money , 
& thereout to pay his debts & a legacy of £10 to 
A., & to be possessed of the residue of bis money & 
his real estate, upon trust out of the rents of his real 
estate to pay such debts as his personal estate might 
be insufficient to satisfy, &, subject thereto, to stand 
possessed of all the residue of his estate for his 
grandchildren, Tesi/ator made a codicil to his will, 
S; thereby directed that the trustees or trustee 
acting under his will should pay a further legacy of 
£40 to A. & an annuity of £100 to B. ; — Held : tho 
legacy & annuity given by the codicil were charged 
on testator’s real estate. — G allimore v. Gill 
(1854), 2 8m. & O. 158 ; 23 L. J. Ch. 604 ; 18 Jur. 
480 ; 65 E. R. 346 ; affd. (1856), 8 De G. M. & G. 
567, L. JJ. 

695. Right of person entitled to income of 
realty — Must prove annuity properly secured.] — 

Where realty is chaiged in aid with annuities 
primarily payable out of personalty, the person 
who would, but for the annuities, be entitled to 
the income of the realty, must prove that the 
annuities are properly secured before she can call 
for payment to her of the income of the realty. — 
Re Earle, Tucker v. Donne (1923), 131 L. T. 
383 , 68 Sol. Jo. 386. 

Order of application of assets of deceased person 
generally .] — See Executors, Vol. XXIII., pp. 473 
et seq. 

Sub-sect. 6. — Realty and Personalty 
Applicable Rateably. 

Creation of mixed fund of realty & personalty, 
generally, see Executors, Vol. XXIII., pp. 480 
et seq. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 56, sched. II. 

696. Effect of creation of mixed fund.] — Testa- 

tor by his will devises all his real estate to his 
exors. for the purposes thereinafter stated ; &, 
after empowering them either to continue his 
business or to dispose of it, he gives the profits 
of it in the one case, & the interest of the moneys 
arising from the sale in the other, & also the interest 
of the securities on which the rest of his capital 
should be invested, to his daughter for life, her 
receipt to be a discharge. He then gives her the 
rents & profits of all his real estates during her life ; 
& at her decease he devises & bequeaths to her heirs 
all his estates real & personal as tenants in common ; 
if his daughter has but one child, such child is to 
possess the whole ; but if she should die without 
issue, then at her decease he gives certain legacies. 
He next directs all his goods & effects to be sold, 
his said legacies to be paid, & a sum invested 
sufficient to purchase £150 a year, which is to be 
paid to the husband of the daughter. He then 
orders his real estates to be sold at the decease of 
his daughter or at the decease of his brothers 
sisters, according as a particular event may turn 
out ; & he gives over to certain persons all the 
residue of his personal estate, including the proceeds 
of the sale of the real estates when sold, & the 
rents of them until they are sold. The daughter 
dies without having had issue : — Held : the 

annuities & legacies given at her decease were 
charged both on the real & personal estate, & were 
to be borne proportionally by tho two funds. — 
Dunk v. Fenner (1831), 2 Russ. & M. 557 ; 39 
E. R. 606. 

Annotations : — ^Refd. Boughton w Boughton, Bought, on v. 

James (1848), 1 H. L. Oas. 406 ; Kx n. Wynch (1854), 

5 De G. M. & G. 188 ; Herrick v. Franklin (1868), L. R. 6 

Kq. 593. Mentd. Garratt v. Cockerell (1842), ] Y. & 

V., Ch. Cas. 494 ; Toller v. Attwood (1850), 15 Q. B. 929 ; 

Parker v. Blrks (1854), 1 K. & J. 150. 
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697. Intention to create deduced from 

terms of will.] — In order that legacies charged upo: 
real estate may be payable out of the real & 
personal estate ratd, it is not necessary that 
testator should have directed an absolute con- 
version of the real estate. It is sufficient that he 
has shown an intention of creating a mixed fund 
of realty & personalty out of which the legacies 
arc to be paid. Therefore, where testator had 
empowered his trustees to sell his real & personal 
estate in case & as often as they should think fit, 
& had directed them to pay certain legacies out of 
tlie residue of his real <fc personal estate, & the 
moneys arising from the sale thereof; — Held: 
upon the construction of the whole will, the legacies 
were payable pro ratd out of the real & personal 
estate. — Allan v, Gott (1872), 7 Oh, App, 439 ; 
41 L. J. Ch. 571 ; 20 L. T. 412 ; 20 W. K, 427, 
L. JJ. 

tuwtai ions Consd, Howard v. Dryland (1877), L. T. 

; Luckcraft v. J*ridham (1879), 48 L. J. Cli. 6.'i6. 

Apld. Rii Spencer Cooper, Pou v. Spencer Cooper, [1908] 

1 Ch. 130. Consd, He Smith, Smith v. Smith, [1913] 2 

Ch. 216. Refd. Wells v. How (1879), 48 L. J. Ch. 476 ; 

Jte Stephens, Warburton v. Stephens (1889), 43 (‘h. 1). 

39 ; Re Haggri, Brass v. Young, [1913] 2 Ch. 206. Mentd. 

Beiitinck v. Portland (1877), 38 L. T. 58 ; Penny v. Penny 

(1879), 11 Ch. D, 440. 

698. .] — Aji annuity bequeathed by will, 

& directed to be paid out of a moiety of the rents, 
issues, profits, dividends, interest, & jjroceods of 
the real &; personal estate of testator, after the 
exj)iration of a life interest therein : — Held : not 
to be primarily payable out of the personal estate 
of testator, but to be apportionable between the 
real & personal estates. — Falknkr v, Grace 
(1851), 9 Hare, 280 ; 22 L. J, Ch. 153 ; 08 E. R. 509. 
.‘trnwtationff : — Distd. Howard v. Dryland (1877), 38 L. T. 

2t. Refd. Tench i?. Cdieesc (1855), 6 De G. M. & G. 453 ; 

Allan V. Gott (1872), 7 Ch. App. 439. 

699. .] — D. by will directed payment of his 

just debts out of liis Irish estate, & exonerated his 
personalty therefrom. He then devised the Irish 
estate to trustees to sell, & by sale or mtge. or out 
of the rents & profits to pay specific debts & 
legacies ; &; out of the rents & profits to pay two 
annuitants, with devises over in strict settlement, 
& all the residue to E. Upon the question, out 
of what i)roperty the annuities & costs were 
payable ; — Held : they were payable ratcably. — 
Barnard v. Roberts (1853), 1 W. R. 222. 

700. .] — Testator seised of real estate, & 

entitled to some personal estate including a lease- 
hold colliery & canal shares, appointed a settled 
real estate to his son, gave all liis real &; personal 
property to trustees, upon trust, at some convenient 

proper period, with the approbation of the son, 
to sell & convert the same, & to invest & apply 
£1,000 upon certain trusts, & to pay two life annui- 
ties, &, subject as aforesaid, for the purpose of 
paying to pltf. an annuity of £200, besides half the 
income of his real Sc personal estates, except the 
estate ^ven to his son, provided that her annuity 
should in no case exceed the sum of £000 a year. 
He directed that the profit of his mines should not 
be deemed income, but only so much as should 
remain after laying by £10 per cent, for repairs, 
etc. Subject to the above legacy & annuities, 
testator gave all his real & personal estate to his 
son, & appointed his son & the two trustees exors. ; 

& empowered the trustees to let tlie son into 
possession of all the property, upon his securing the 
legacy & annuities. Testator died, leaving personal 
estate insufficient to pay his debts, unless the 
colliery was resorted to. The trustees disclaimed 


renounced. The son proved the will, entered into 
possession of the whole property, & worked out 
the colliery, which yielded, in the whole, profits 
amounting to £27,000. He paid testator’s debts 
out of his own moneys, & claimed to be allowed 
interest upon them : — Held : (1) the £1,000 legacy 
was payable out of the real & personal estate pro 
rata ; (2) pltf. was not entitled to interest on the 
arrears, if any, of her annuity. — Lord v. Wight- 
wick (1854), 4 He G. M. & G. 803 ; 2 Eq. Rep. 
349 ; 23 L. J. Ch. 235 ; 22 L. T. O. 8. 249 ; 43 
E. R. 721, L. JJ. ; on appeal^ sub nom, Wightwick 
V. Lord (1857), 0 H. L. Cas. 217, H. L. 

701. ] — Bright v, Larcheb, No. 394, ante, 

702. .] — Testator gave his real & personal 

estate to trustees upon trust, out of the rents Sc 
produce or by a sale or other disposition thereof, 
to raise an annuity for his wife Sc certain legacies 
Sc to invest the surplus. He directed a sale of his 
real estate after the death of his wife & gave his 
residue to his children : — Held : the personal 
estate was not primarily charged with the annuity, 
but the real Sc personal estate formed one common 
fund for its payment. — Bedford v, Bedford 
(1865), 35 Beav. 584 ; 55 E. R. 1023. 

Amiotation : — Refd. Allan v. Gott (1872), 7 Ch. App. 439. 

703. Whether absolute conversion of realty 

necessary.] — Allan v, Gott, No. 697, ayite, 

704. ,J — Testator devised Sc be- 

queathed the residue of his real Sc personal estate 
to trustees upon trust to convert his personal estate 
into money, Sc to take tlie rents Sc profits of such 
real Sc personal estate to pay certain annuities 
mentioned in his will, at various times & in various 
manners ; &, “ subject as aforesaid,” his trustees 
were to stand possessed of the real & personal 
cs^te upon trust as to one moiety, to pay the 
rents, etc., to liis wife for life ; Sc as to the other 
moiety during the life of testator’s wife, & as to the 
whole after his death, out of the rents, etc., to 
pay the annuities, & out of his personal estate 
to pay the legacies left by his will. Sc on insufficiency 
of personal estate testator charged such legacies on 
real estate ; &, after making provision for a grand- 
niece Sc others, testator directed that, ” subject 
as aforesaid,” his trustees should stand possessed 
of the residue of his real Sc personal estate upon 
trust, after the death of his wife, so long during tlio 
then residue of the life of his nephew, R., until 
he should have a son who should arrive at the age 
of twenty-one years, or die under that age leaving 
lawful issue, upon trust to jjay certain sums therein 
mentioned, &, ” subject as aforesaid,” testator 
directed that his trustee should stand seised of the 
residue of his said real estates upon trusts for the 
eldest or only son of R. & the heirs of his body in 
strict settlement. The entail was barred, Sc R.’s 
sou became owner in fee simple of the real estate. 
The question was how the annuities were to be 
borne, whether, on the son of R. attaining twenty- 
one, tlie real estate was exonerated, or the annuities 
were to be paid rateably out of the rents Sc proceeds 
of the whole real Sc personal estate treated as one 
fund : — Held : although there was no absolut(‘ 
conversion of real estate, the annuities were to bo 
paid rateably out of the whole income as one fund. 
— Howard v. Dryland (1877), 38 L. T. 24. 

705. .1 — Be Boards, Knight v, Knight, 

No. 654, ante, 

.] — See Executors, Vol. XXIII., pp. 483- 

486 Nos. 5511—5534. 

706. Special direction of testator.] — Testator, en- 
bitled to freehold estates & to a leasehold for years , 
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706 i. Special direction of testedor,]-— 
Where testator dirocts an annuity to l)o 


paid out of the rents & profits of his 
real estate & chargos it later on all his 
real propeity, fieehold & leasehold, & 


lefers to the sale of part of his freehold 
& leasehold property, “ but subject 
to the annuity," the annuity is a charge 
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Sect, 6 . — Order of application of asnets : Sub-sects, 6, 
7 (fc 8. Sect, 7 ; Sub-sect, 1.] 

determinable on lives, charged by his will annuity 
on both rateably, & directed that in the event of his 
interest in the leasehold expiring before the annuity, 
the proportion of the annuity charged on the 
leasehold should thenceforth issue out of a designa- 
ted freehold estate. Subject to the annuity, he 
devised <fe bequeathed the freeholds & leasehold to 
different persons. The legatee of the leasehold 
surrendered the lease & took a new one determin- 
able on different lives : — Held : the new lease 
was not for the purpose of the annuity substituted 
for the old. but on the death of the last cestui que 
vie named in the surrendered lease, the leasehold 
ceased to be charged with the annuity, & the part 
apportioned to the leasehold became charged on 
the designated freehold. — Kempe v, Kempe (1854), 
6 De G. M. & G. 346 ; 43 E. II. 904, L. JJ. 

707. Effect of residuary devise.] — Clark v, 
Clark (1865), 4 Giff. 902 ; 0 New Rep. 86 ; ,S4 
L. jr. Ch. 477 ; 12 L. T. 485 ; 11 Jur. N. 8. 820 ; 
13 W. R. 735 ; GO E. R. 889. 


Sub-sect. 7. — Liability of General Assets. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 50, sched. II. 

708. Where particuiar fund fails.] — Upon the 
words of the will, legacy decreed, though the fund 
out of which it was directed to be paid, failed. — 
Mann v, Copland (1817), 2 Madd. 223 ; 50 B. R. 
317. 

Arinoiaiions : — Expld. Crml v. CreocI (18 li), Jl Cl. Sc Fin. 

4ni. Apld. Payret ITuish (18(i8), 1 Honi. ^ M. 

Re!d. Dickin v. Edwanlw (1844), 4 Haro, 273 ; Wiillaius 

i\ n Ilf? lies (18.'')7), 24 474. 

709. .] — Colby v, Colby (1837), 1 Jur. 

890. 

710. .] — Testatrix devised all her real & 

personal estate to A. B.. to get in Sc sell the same 
on trust, to pay debts, Sc then to discharge the 
following legacies, naming two. I also give 
bequeath to T. £2,000, in which sum or there- 
abouts, he now stands indebted to me, subject to, 
Sc I charge the same with the payment of the 
following life annuities Sc sums of money ; that 
is to say. 8he then gave to her sister £40, tc» her 
sister’s husband, W., if he survived his wife, £20, 
Sc to her sister, M., £20, which annuities were to be 
paid when they became due by T. ; the first 
payments to the two sisters at the end of six 
months after the death of testatrix ; Sc to W. 
at the end of six months after tlie death of liis 
wife. Testatrix then gave four legacies of £50 
each to nephews Sc nieces ; £10 to the only 
child of a nephew, Sc £50 between the two children 
of a deceas(Hl nephew. Sc directed these legacies 
to be paid within twelve months after the death of 
her sister, M., Sc to he paid by T. Then followed 
a proviso, that she did not intend the legacy of 
£2,000 to T. to exonerate him from the debt due 
to herself, but whatever should be due at her 
decease was to be taken in part or in satisfaction. 


as the case might be, of the legacy ; & then came 
a general direction that the several & respective 
legacies hereinbefore bequeathed should be paid 
to the respective legatees within twelve calendar 
months after her decease, or so soon afterwards 
as her real & personal estates could be collected 
Sc converted into money. There was also a 
direction that the legacies payable to the children 
of the nephews should be vested interests in them 
at twenty-one, Sc in the meantime the money should 
be invested by the trustees for the benefit of the 
children. T. never paid any part of the debt. Sc 
became utterly insolvent ; — Held : the annuities 
Sc legacies charged on that debt were intended to 
be payable, if the particular fund, the debt, failed 
out of the general assets. — Vickers v. Pound 
(1858), 6 H. L. Cas. 885 ; 28 L. J. Ch. 16 ; 31 L. T. 
O. 8 . 372 ; 4 Jur. N. 8 . 543 ; 6 W, R. 580 ; 10 
E. R. 1543, H. L. 

711. ,] — Testator gave his real Sc personal 

estate to trustees, in trust to convert his personal 
estate, except his leaseholds, Sc out of the produce 
to appropriate a sufficient portion to pay an 
annuity which he had agreed to pay on the marriage 
of liis daughter. He gave his trustees a discre- 
tionary power to sell his real Sc leasehold estates. 
Sc they were to hold the produce in the manner 
directed concerning the money arising from his 
residuary personal estate. The debts exhausted 
the personal estate, but the realty Sc leaseholds 
were sufficient to pay the annuity. A bill having 
been filed, before the annuity was in arrear, to 
have a fund set apart to secure it : — Held : the 
trustees were not bound to sell, Sc the ct. only 
made a declaration that the annuity constituted 
a charge on the whole estate, Sc made pltfs. pay the 
costs up to the hearing. — Burrell v, Delevantb 
(1862), 30 Beav. 550 ; 31 L. J. Ch. 365 ; 8 Jur. 
N. S. 204 ; K) W. R. 362 ; 54 E. R. 1003. 

Amwialions : — Distd. Woohwton v. Woolafiton (1877), .37 

1j. T. 631. Refd. Fane v. Fane (1 879), 13 UJi. D. 228. 

712. Where legacy is specific.] — Testatrix, 
by her will, gave to a legatee the sum of £2,000 
Long Annuities, standing in my name in the books 
of the governor Sc co. of the Bank of England. 
At the date of her will, Sc at her death, she was 
possessed of £300 Long Annuities Sc no more, 
but of considerable other personal estate ; — Held : 
the legacy was specific & not demonstrative, Sc 
the legatee was not entitled to have the deficiency 
made up out of testatrix’s general assets. — 
Gordon v. Duff, Ec Ward (1861), 3 De G. F. Sc J. 
662 ; 4 L. T. 598 ; 7 Jur. N. 8. 746 ; 9 W. R. 643 ; 
45 E. R. 1035, L. C. 

Annotation : — Consd. Jtd Pral-I, Pratt, r. Prat t., [189^*] 1 Ch. 

491. 

Order of application of assets of deceased person, 
generally.] — See Executors, Vol. XXIII., pp. 473 
et 8cq, 

Sub-rect. 8. — Priority of Annuitants. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 35, 56, sched. II. 

713. Voluntary annuitant — Postponement to 


upon his freehold & leasehold lands. — 
Perry v. Saffery (1884), 3 N. Z. L. P. 
297 (S. C.).— N.Z. 

PART VI. SECT. 6, SUB-SECT. 7. 

708 i. Where particular fvnd fails.] — 
Where testator dlrect.ed his exore. to 
invest in ^ood securities such a sum 
as would pay au annuity thereby be- 
queathed, & the income of the fund 
was Insufflclcnt to pay the annuity : — 
Held ; annuitant was entitled to be 
paid the deficiency out of the corpus or 
capital. — A nderson v. Dougall(] 868), 


15 Gr. 405.— CAN. 

708 ii. .] — Kimball v. Cooney 

(1900), 27 A. U. 453 ; 20 C. L. T. 34C. 

—CAN. 

708 iii. .) — lie McKenzie (1902), 

23 C. L. T. 15 ; 4 O. L. R. 707 ; 2 
O. W. R. 1076.— CAN. 

708 iv. .] — Where there is a gift 

of a specific annuity to an annuitant, 
a subsequent direction as to where the 
funds are to bo found to pay the same 
does not limit tbo annuity to the in- 
come of such funds. — lie Mackenzie 
JOhtatr (1913), 24 O. W. li, 678 ; 4 


O. W. N. 1392 ; 11 D. L. R. 818.— 

CAN. 

708 V . .] — Oldham v, Oldham 

(1880), 5 L. R. Ir. 677.— IR. 

o. Annuity to husband — Whether 
continuing charge — On total income 
received from trustees of unfe*s father* s 
estate .] — Riddell v. Speedy, [1925] 
N. Z. L. R. 364.— N.Z. 

PART VI. SECT. 6. SUB-SECT. 8. 

p. Annuity charged on benefice — 
Priority over judgment creditor. y— A. 

I party claiming under an annuity 
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creditors.] — The ct. of late years has established this 
rule to postpone voluntary bonds or debts to those 
for valuable consideration. ... But this rule 
has never been extended beyond that case of pay- 
ment out of legal assets by an exor. or adminis- 
trator, & so does not come up to the i^rcsent case ; 
for these are not demands of debts out of legal assets, 
but of rentcharges granted by deed out of the 
land (Lord Uardwicke, C.). — Bedford ih Gibson 
(1743), 9 Mod. Rep. 412 ; 88 E. R. 541, L. C. 

714. .] — J. had in his lifetime gi*anted 

two annuities, or rentcharges, to A., resp., stated to 
be in consideration of services ; after his death his 
representatives applied the whole of his property 
in discharge of incumbrances & debts, to the 
exclusion of resp.’s demands. A sum of about 
£11,000 had been applied in discharge of incum- 
brances, subsequent to the date of her annuity 
deeds, <fe she filed her bill against tlie representatives 
of J., to compel them to discharge her claims, upon 
the ground that tliey were answerable to the extent 
of the above sum, which she stated to have 
been misapplied. The representatives (applts.), 
answered, that the grant of the annuities was 
voluntary, &> ought to be postponed to all just 
debts, or pro turpi cama, & therefore void. The 
only evidence as to the consideration was that of a 
servant in J.’s family, who said, he believed that 
resp. & J . cohabited as man & wife — his wife being 
alive at the time. The Master of the Rolls directed 
an inqtiiry as to the consideration, but the 
Chancellor on apiieal altered this decree, thinking 
probably that there was no sufiicient evidence upon 
which to found an order for inquiry. This decision 
of the Chancellor was, however, reversed by the 
House of Lords. — H unt v, Maunsell (1813), 
1 Dow, 211 ; 3 E. R. 676, H. L. 

715. Annuitant proves pari passim with other 

legatees — Although will directs prior payment.] — 
Testator by his will, beq\icathed an annuity to 
his wife for her life, & made i1/ a primary charge, 
in preference to all other legacies, on a leaseliold 
estate, which was, together with certain policies 
of insurance on the life of testator, subject to two 
rntges. ; & he directed that, if the rents &; profits 
of STJch leasehold estate should be insufficient to 
pay the vdfe’s annuity, then the same should be 
paid out of his [other] personal estate. The rntges. 
were paid off by the exors. out of the produce of 
tlie policies, & the general personal estate : — Held : 
(1) the wife’s annuity, so far as it fell upon the 
personal estate, other than the leasehold estate 
si)ecifically charged, was not entitled to priority 
over the other legacies ; (2) tlic mtge. debts, to 
which tlie leasehold estate specifically charged with 
the annuity was subject, should bo ajiportioned 
rateably upon the leasehold estate & the policies 
of insurance, according to their respective value & 
amount ; & the legatees, other than the wife, 

were entitled to have the assets marshalled, & to 
stand in the place of the mtgees. of the leasehold 
estate, to the extent of that part of the mtge. 


debts which should be apportioned thereupon. — 
Johnson v. Child (1844), 4 Hare, 87 ; 67 E. R. 
572. 

Annoiationa : ~-A.^ to {\) Consd. Tie Smith, Smith v. Smith, 

[ISthJl 1 (^h. .-Hif). As to (2) Refd. BirdH v. Askey (No. 2) 

(1858), 21 Iteav. 01 S. 

716. — — .] — Whitp:house v. Insole, No. 

543, ante. 

717. Annuity secured on life estate — Grantor 
entitled to prior charge on estate.] — B., being tenant 
for life in x^ossession, & also absolutely entitled 
in remainder, after the death of his mother, 
to a sum of £9,560, which was the first charge on 
the estate, granted an annuity secured on his life 
estate. & by the grant he covenanted against all 
charges. After the death of his mother, held, as 
against B., that the annuity had priority over the 
interest of the £9.560, but that it was not a charge 
on the corpus of tliat fund, for interest paid on it 
after the death of his mother, to the detiiment 
of the annuitant. — Knight v, Bowyer (1857), 23 
Bcav. 609 ; 26 L. J. Ch. 769 ; 30 L. T. O. S. 95 ; 
3 Jur. N. S. 968 ; 6 W. R. 28 ; 53 E. R. 239 ; on 
appeal (1858), 2 I)e G. &; .1. 421, L. JJ. ; auhseqaent 
proceedings (1859), 4 De G. & J. 619, L. JJ. 
Annotations : — Refd. lie JotvIlsoii, llaine v. Jordison, [1922] 

1 ( -h. 110. Mentd. R.'ulclUIe v. ATuRrson (1860), E. B. E. 

819 ; DicMusoii v. BiuT(dl, Dickinson v. Burrell, Stourton 

V. Burrdl (ISOO), L. R. 1 Eq. 337 ; Bacrnall v. Carlton 

( 1877), 6 ( !h. D. .371 ; Ea.st Stonchousc U. 0. v. Willoughby, 

[1902] 2 K. B. 318 ; Hunt v. Luck, |1902] 1 Ch. 428. 

Order of application of assets of deceased person 
generally.] — Sec Executors, Vol. XXIII., pp. 473 
ct seq. 

Sect. 7. -^INTEREST ON ARREARS. 

Sub-sect. 1. — In General. 

Interest on legacies, generally ^ see Executors, 
Vol. XXITI., pp. 405 et seq. 

718. Discretion of court to allow.] — Litton v, 
Litton, No. 744, post. 

719 . ,] — 'X'Rc question of interest is in some 

degree discretionary in the ct. (Strange, M.R.). — 
Morris v. Dillingham (1750), 2 Ves. Sen. 170 ; 
28 E. R. 110. 

720. Interest allowed — Up to time of redemption 
of annuity.] — ^A junctim annuity decreed to be 
redeemed on clearing the arrears, & paying the 
whole principal sum advanced, & interest to the 
time only ; pltf. having offered to redeem. — 
Stanhope v. Ooppj (1741), 2 Atk. 231 ; 9 Mod. Rep. 
358 ; 26 E. R. 543, L. C. 

721. No Interest allowed — Except in special cir- 
cumstances.] — No interest given on arrears of a 
voluntary annuity. Nor without a very special 
case on arrears of annuities in general. — Bedford 
(Duke) v. Coke (1751), 2 Ves. Sen. 116 ; 1 Dick. 
178 ; 28 E. R. 76, L. C. 

Annotations : — Apld. Creuzc v. Lowlli (1793), 4 Bro. C. C. 

316 ; Booth r. Leycestor (1838), 3 My. & Cr. 459. Refd. 

Booth V. Coultoii (1861), 2 Gitf. 514. 

722. ,] — Mansfield (Earl) v. Ogle, 

No. 759, post. 


charg(5d on a rectory & vicarage hy th(^ 
incumbent, is entitled to priority over 
a judgment creditor of incumbemt, 
although prior In point of time, who 
has not obtained a sequestration until 
after the date of the charge. — Wise v. 
Beresford (1843), 5 I. E(|. R. 407 ; 3 
Dr. & War. 276 ; 2 Con. & Law. 

282.— IR. 

q. Priority hy covenant creating 

annuity.] — Battersby v. Homan 
(1850), 10 L. T. O. S. 67.— IR. 

r. Priority of charges for younger 
children.] — MiLm v. MiLm (1846), 9 
I Eq. R. 299 ; 3 ,To. & Lat. 242.— IR. 

t. Priority over mortgage or charge.] 
— Walcott v. Condon (1852), 3 I. Ch. 


I R. 1 ; 5 Ir. Jur. 49.- IR. 

a. .] — Phillott V. Knox (1 868), 

IG W. R. 817.— IR. 

b. .1 — Re Bagot’s Estate, 

White v. Bagot, [1901] I I. R. 529. — 

IR. 

c. Whether registration gives priority.] 
— XiiCHARDS r. Brereton (1853), 5 
Ir. Jur. 336.— IR. 

d. Direction given to .set apart 
invest fund — Whether priority given.] 
— The moi'o direction to set apart & 
Invest a fund to answer an annuity Is 
not suflficleTit to give priority to annui- 
tant.— Re Hooper (1886), 4 N. Z. L. R. 
54 (S. C.).— N.Z. 


PART VI. SECT. 7. SUB-SECT 1. 

721 i. No interest allowed — Except in 
special circumstances.] — Except under 
extraordinary circumstances upon par- 
ticular gi'ounds suggested of hardship 
or peculiarity, interest is not to be 
allowed upon the arrears of an annuity. 
— Snarr V. Bapenach (1855), 10 O. R. 
131.— CAN. 

e. .] — No interest is allowable 

In respect of an-ears of an annuity. 
— Goldsmith v. Goldsmith (1870), 
17Gr. 213.— CAN. 

f. .] — Interest will not bo 

allowed on arrcai*8 of annuity. — C rone 
V. Crone (1880), 27 Or. 425.— CAN. 

g. .] — Intert'Ht on the arrear 
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Sect, 7 . — Interest on arrears: Stih-secis, I 2, A. 

B,; svh-secU. 3, 4 <£: 5.] 

723. On arrears of voluntary annuity.] — 

Bedford (Duke) v. Coke, No. 721, ante, 

724. On principal & Interest due on 

annuities.] — Interest not to bo given on the principal 

interest, reported due on annuities, by the 
master. Nor on arrears of an annuity in lieu of 
dower. — C reuze v. Lowtii (1793), 4 Bro. O. C. 
316 ; 29 E. It. 911 ; suh nom, Creuze v. Hunter, 
2 Ves. 157, L. C. 

Aii'n-otaiions : — Apld. Bootli v. Lcycestor (IHIiS), .3 My. tV: Or. 

459 ; Manyfield r. Ojrle (1859). 4 De G. & J. 38. Refd. 

Bradbury V. Hunter (1796), 3 Ves. 260 ; Parker r. Hutcjliiii- 

won (1796), 3 Ves. 133 ; Bruere v. Pemberton (1806), 12 

Ves. 386 ; Turner v. Turner (1819), 1 Jac. & W. 39 ; 

Whatton r. Cradock (1836), 1 Keen, 267 ; Hollingrswortli v. 

Sliakeshatt (1851), 14 Beav. 492. Mentd. Tucker v. 

Tucker (1833), 2 L. .T. K. B. 143. 

725. Resolution of corporation to pay interest — 

Whether valid within Municipal Corporations Act, 
1835 (c. 76).] — Under above Act, ss. 06, 07, a 
corpn. executed a bond for payment of an annuity 
to a person removed from office, & also for 
payment, on demand, of arrears due before the 
dat-e. The obligee consenting not to press for the 
arrears, the council passed a resolution to pay him 
interest thereon ; — Held : such resolution, & 

orders of the council for payment of the interest, 
were unsanetdoned by above Act, s. 92, A were 
liable to be quaslied on being brought up by 
certiorari, -^Ti, v, Warwick ('orpn. (1840), 8 
Q. B. 920 ; 15 L. ,T. Q. B. 800 ; 7 L. T. O. 8. 137 ; 
10 J. P. 789 ; 10 Jur. 902 ; 115 E. 11. 1123. 
Annotations > — Mentd. It. v. Taniworth Corpn., Kjt p. 

Tamworth Corpn. (1868), 19 h. T. 433; P v. Shemdil 

Corpn. (1871), L. B. 6 Q. B. 652. 

726. Annuity secined by term — Whether claim 
for interest affected — ^Where annuitant’s title so 
doubtful as to require direction of coxu’t.] — Interest 
not given on the arrears of an annuity unpaid 
for several years during the progress of the 
cause, although the suit was instituted by, A a 
receiver appointed on the application of, the 
residuary legatee, &: the surplus income out of 
which the annuity was payable was brought into 
ct., & made productive. 

In order to entitle an annuitant, whose annuity 
is payable from a fund wliich has been brouglit 
into ct., to any profit which may have been made 
by the investment of the arrears of his annuity, 
he should procure tlie arrears to be set apart & 
distinguished from the general estat^e. — Tayeor v, 
Taylor (1849), 8 Hare, 120 ; 08 E. R. 298. 

Annotations : — Apld. Edwards b. Warden (1876), 1 App. Cas. 

281 ; Jie Hiscoe, Hiscoe v. WalU^ (1902), 71 L. J. Ch. 347. 

Refd. Lainson v. Lalnson (1853), 18 Beav. 7 ; Booth v. 

(Boulton (1861), 30 L. J. Ch. 378. 

727. Right of annuitant to interest — Annuity 
payable from fund brought into court — Arrears 
must be set apart from general estate.] — Taylor 
V, Tayt.or, No. 720, ante, 

728. Validity of provision for Interest.] — A 

clause giving interest on arrears of an annuity 
held not objectionable. — Tynte v. Hodge, Tynte 
V, Beavan (1864), as reported in 2 Hem. & M. 287 ; 
13 W. R. 172 ; 71 E. R. 474. 


729. -.] — A provision for payment of 
interest on arrears of an annuitv is not invalid.- 
PoRD V, Tynte (1804), 3 New Rep. 559 ; 10 L. T. 
93. 

Sub-sect. 2. — Claims against General 
Assets. 

A, Annuity under Will, 

730. No interest allowed — Unless arrears are 
great.] — B atten v, Earnley (1728), 2 P. Wms. 
103; 24E. R. 083. 

Amwtation : — Folld. Re HIhcoc, ITisroo r. Wailo (1002), 71 

L. .1. Ch. 347. 

731. .] — Lord v, Wigiitwick, No. 700, 

ante, 

732. .] — Annuitants under a will are not 

entitled to interest on the arrears of their iinmiities. 
— Booth v, Coulton (1801), 2 GifT. 514; ,30 
L. .T. Ch, 378 ; 3 L. T. 770 ; 7 Jur. N. 8. 207 ; 
9 W. R. 330 ; 00 E. R. 210. 

Ainintation : — Apld. Whoatly v. Davies (1876), 35 L. T. 

306. 

733. Whether annuity charged on corpus 

or income.] — An annuitant under a will of personal 
estate is not entitled to interest on the arrears of 
his annuity, whether the annuity be charged on 
corpus or income. — W heatly v, Davies (1870), 
35 L. T. 300 ; 24 W. R. 818. 

734. .] — Arrears of an annuity giveji by a 

will do not as a rule carry interest . — Kc 
Hiscoe v. Waite (1902), 71 L. J. Ch. 347. 
Annotation :~-Di8td, Re Salviri, ^V()r8eJt*y r. IMarsliall, [1912] 

1 Ch, 332. 

B, Annuity under Deed, 

ScCy notOy R. 8. C., Ord. 55, rr. 02, 03 ; .Tiidgments 
Act, 1838 (c. 110), s. 17. 

735. No interest allowed — Annuity secured by 
judgment.] — B edford (Duke) v. Coke, No. 721, 
ante, 

736. Arrears accruing after death of 

grantor — Unless absence for misconduct of grantor 
is shown,] — An owner of real cstat-es in England & 
Ireland granted a number of annuities, somc^ 
of which were specifically charged by the deeds 
upon the grantor’s English estates, with i)owers 
of distress A entry for recovering the amount, A 
all costs, losses, charges, damages, cS: expenses 
oc(;asioned by the same not being duly paid ; 
others were secured by tlie covenant of the grantor 
& a surety, with a proviso for redemption on pay- 
ment of a certain sum, & all costs, charges, 
expenses ; all of them were further secured by 
warrants of attorney to confess judgment, upon 
which judgments were entered up. Upon a bill 
filed by an assignee of these annuiUes, after the 
death of the ^antor, for payment of the arrears 
of the annuities, together wiHi interest : — Held : 
he was not entitled to interest ujDon the arrears 
of any of the annuities, there being no i^roof that 
he had been delayed by the absence or conduct of 
the grantor. — Booth v. Leycester (1838), 3 
My. & Cr. 459 ; 8 L. J. Cli. 49 ; 2 Jur. 935 ; 40 
E. R. 1004, L. C. ; affg, 8. O. suh noyn. Booth v. 


of an annuity bequeathed to a married interest cannot bo recovered upon the 

woman for her sole & separate use. not arrears of an annuity. — Martyn v. 

griven, though the fund was productive, Blake (1842), 3 Dr. & War. 125; 5 

&; though there was a large residuum. I. Eq. II. 72 ; 2 Con. & Law. 65.— 

— Anderson v. Dwteb (1804), 1 Sch. IR. 

& Lef. 301. — IR. 1. J — Beamish V. Farmer (1867), 

h. .) — The ct. cannot give in- 1 1- R« Eq. 466. — IR. 

terest on the arrears of an annuity. — m. .] — Forbes r. Elliott (1830), 

Aylmer v, Aylmer (1828), 1 Mol. 87. 8 Sh. (Ct. of Sess.) 825. — SCOT. 

n. Interest allowed.'\ — A son, tenant 

k. .] — The established rule In tall in remainder, joined his 

of this ct. (which, however, is only father tenant for life in suffering a 

general & not Inflexible) is, that recovery, & then <-hey mtgt^d. the land , 


whereupon the intKee executed a 
bond conditioned for performance of 
covenants In a deed to secure an annuity 
to the son : — Held : as damages may 
be i-ecoviired at law for a breach not 
exceeding the penalty, equity will giv(^ 
interest upon tlie arrears of such an 
annuity.— Gay v. Cox (1784), 1 Ridg. 
Pari. Rep. 153.~IR. 

o. .] — Power r. Bennis (1790), 

2 Ridg. Pari. Rep. 250.— IR. 

p. .] — O’Donnel V, Brown 

(1810), 2 Mol. 519.~IR. 



Part Vr. — Payment of Rentcharges and Annuities. 


185 


Leycester, Palmer v. Leycester (1830), 1 
Keen, 247* 

Annotations : — Folld. .Tenkiii.s v. Bri>i,nt (1848), IG Sim. 272 ; 

He Powell’s Trust (1852), 10 Hare, 134 ; Lainsoii v. 

Lalnson (1853), 18 Beav. 7 ; Mansfield v. Ogrle (1850), 4 

De G. & J. 38 ; Wheatly v. Davies (187G), 35 L. T. 30G. 

Refd. L. C. & D. Ry. v. S. E. Ry. (1801). G1 L. J. Ch. 204. 

Mentd. Wedderburn v. Wedderbiirn (1840), 2 Beav. 208. 

737. .] — Aftin* the death of a person 

who had covenanted to pay an annuity, a suit was 
instituted for the administration of his assets, 
jiending whioii, the annuity became in arrcar. 
The ct. refused to allow interest on the arrears. — 
Jenkins v, Briant (1848), 10 Sim. 272 ; 11 L. T. 
O. S. 392 ; 00 B. B. 879. 

A n notation : — Refd. lie Powell’s Trust (1852), 10 IIar(‘, 134. 

738. Annuity under mortgage deed.] — 

A mtge. deed provided, that so long as the mtgor. 
paid the mtgee. the sum of £3,000 per ayinum, it 
should be lawful for the mtgor. to receive the rents 
of the mtged. estates : — Held : the £3,000 must be 
treated as an annuity, A no int^erest was payable^ 
on the arrears. — Eyre v. Burmester (1804), 3 
New Rep. 400 ; 33 L. J". Oh. 055, n. ; 10 L. T. 10 ; 
10 Jur. N. 8. 379 ; 12 W. B. 542 ; revsd. on other 
grounds, 4 De G. J. & 8m. 435, L. C. 

See, now, R. 8. C., Ord. 55, rr. 02, 03. 

739. Interest allowed— From date of judgment.] 
— By a settlement made in 1897 on the marriage 
of his brother, testator covenanted to pay to 
the trustees thereof an annuity of £400 during 
tJ)e joint lives of the brother <&; his wife- Tiie 
a.nnuity was paid down to the quarter j)receding 
testator’s death, which took place in Oct. 1902. 
After his death an administration action was 
commenced by the residuary legatees under his 
will, & accounts various inquiries were directed. 
By a certiticato of the master, <lated Apr. 30, 1908, 
the arrears of the annuity were found to be 
£2,158 Od., & the whole arri^ars were not finally 
paid until Aug. 24, 1910 : — Held : interest was 
])ayable at 4 per cent, upon the arrears of the 
annuity from the date of the judgment, in accord- 
ance with the provisions of R. 8. O., Ord. 55, 
rr. 02, 03, & on such parts as accrued due sub- 
sequently to the judgment, from the dates when 
they resjiectively accrued due down to actual date 
of jiayment in all cases. — Re Salvin, Worset.ey ik 
Marshall, [1912] 1 Ch. 332 ; 81 L. .T. Ch. 248 ; 
28 T. L. ]{. 190 ; 50 Sol. Jo. 241 ; suh nom. Re 
Hrlvin, Worsley V. Marshall, 100 L. T. 35. 


8aB-SECT. 3 . — Annuity given as Jointure. 

740. No interest allowed — Except in special 
case.] — Interest not allowed on arrears of jointure, 
except on a very special case ind(‘ed.— B icknell 
V. Brereton (or Anon.) (1755), 2 Ves. Sen. 001 ; 
28 E. R. 421 ; sub 7wm, Bignal v. Brereton, 1 
Dick. 278, L. C. 

n n()i<tfi(in : —Consd, Creuzc v. Lowth, iviicljcl v. Hunter 
(171)3), 4 Brf». C\ ( 310. 

741. .]— The (h. will not give interest on 

the arrears of an annuity, secured by a bond in 
bar of dower. — T ew v. Winterton (Earl) (1792), 
3 Bro. C. C. 489 ; 1 Ves. 451 ; 29 E. R. 000. 

. Consd. Toito v. Browne (1855), 5 H. L. Cas. 

553. Refd. Booth V. Leycester (1838), 3 My. He Cr. 459 ; 
LairiHoii r. Laiiison (1853), 22 L. T. O. S. 150. Mentd. 
Kiiljrht V. Maclean (1792), 3 Bro. C. C. 496; Hovey v. 
Blakemari (1799), 4 Ves. 596; (fiarko v. Heton (1801), 6 
Ves. 411 ; R. v. Malnwarlngr (1815), 2 Ib’ice, 67 ; Mackln* 
tosh V. a. W. Rv. (1865), 4 Giff. 683 ; Hill v South Stafford- 
shiro Ry. (1874), L. K. 18 Eq. 154. 

742. .] — Greuze v. Lowtii, No. 724, ante, 

743. .1 — Interest not given upon arrears 

of maintenance any more than upon arrears of a 
jointure. — M ellish v, Melllsii (1808), 14 Yes, 510 ; 
33 E. R. 019. 


Sub-sect. 4.— Annuity for Maintenance. 

744. Whether interest allowed.] — Interest for 
the arrears of an annuity, from what time. 

Interest is a thing pretty much in the dis- 
cretion of the ct. (Lord Parker, C.). — Litton v, 
Litton (171fiQ, 1 P. Wms. 641 ; 2 Eq. Cas. Abr, 

530, pi. 8 ; 24 B. R. 508, L. C. 

745. .] — In respect to arrears of an annuity, 

there is no certain rule of giving interest ; the most 
frequent instances are where it was the bread of a 
wife or child. The ct. gave interest on the arrears 
of an annuity, from the time a master’s report was 
confirmed, which was twenty-eight years, in favour 
of the representative of the annuitant only. — 
Drapers Co. v, Davis (1741 ), 2 Atk. 211 ; 20 E. R. 

531, L. C. 

746. .1 — A bill for the arrears of an annuity 

of £30 secured by bond in the penalty of £500, 
an account decreed of the arrears due since the 
year 1741, & interest at 4 i>er cent, to be computed 
at the end of each half year. 

As this was given by way of maintenance, & a 
bond to secure the payment, pltf. is clearly entitled 
to interest, for tlie ct. have gone further in an 
annuity given for maintenance, & decreed interest, 
though it was only a bare simple grant of an 
annuity, without any power of entering, if in 
arrear. — Newman v, Auling (1747), 3 Atk- 579 ; 
20 E. R. 1134, L. C. 

uimwtations : — Reid. Booth v. T^eycester (1838), 3 M.v. & Cr. 

459 ; Torre r. Bromio (1855), 5 If. L. Cas. 556. 

747. .] — Bedford (Duke) v, (k)KE, No. 

721, ante. 

748. .] — Mellish v, Mellish, No. 743, 

aide, 

749. .] — Torre v, Browne, No. 399, ante. 


Sub -SECT. 5. — Annuity Secured by Bond. 

750. Whether interest allowed.] — Legatt v, 
SiTEWELL (1717), Gilb. Ch. 141 ; 25 E. R. 99. 

751. When application for relief from 

penalty is necessary,] — Where there is either a 
clause of entry, or nomine poence, or some penalty 
upon the grantor which he must undergo, if the 
grantee sued at law, & which would oblige him to 
come into this ct. for relief ; which the ct. wiU not 
grant but upon equal terms ; & there can be no 
other but decreeing the grantor to pay the aiTcars, 
with interest for the time, during which the pay- 
ment was withheld (Lord Talbot, G.). — Ferrers 
(Countess) v, Ferrers (Earl) (1733), Cas. iem}^ 
Talb. 2 ; 25 E. R. 627, L. C. 

Annotations :- -ConHd, Drapers Co. r. Davis (1741), 2 Atk. 

211 ; lioblriHon r. Cuiumiiif? (1742), 2 Atk. 409. 

752 . Annuity for maintenance.] — New- 

man V. Auling, No. 746, ante. 

753. Time from which interest allowed — 
When payments fall due.] — Legai’t v, SiiEwia.i. 
(1717), Gilb. Oh. 141 ; 25 E. R. 99. 

754 ,, Death of grantor.]— (1) In 1795 an 

annuity was granted for the grantor’s life, A was 
secured by a bond & by a warrant of attorney, on 
which judgment was entered up. The grantor 
died intestate in 1810, at which time the annuity 
was greatly in arrear. The gi'antor’s assets con- 
sisted solely of a fund in ct. which had been 
accumulating from the grantor’s death. No 
administration was taken out to the grantor until 
1834 ; — Held : the grantee was entitled to be paid 
the arrears of the annuity, with interest at 5 per 
cent, from the death of the grantor. 

(2) Many of the provisions of Civil Procedure 
Act, 1833 (c. 42), though made with reference t-o 
proceedings at law, will be adopted by this ct. — 
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Sect, 7. — Interest on arrears : Suh-sects, 5, 6, 7 cfe 8. 
Sect, 8.1 

Hyde v. Price, Hart v, Cradock (1837), 8 8iiii. 
578 ; Coop. Vr, Cas, 133 ; 0 L. J. Ch. 358 ; 1 Jur. 
735 ; 53 K. 11. 223. 

Annotaiiom : — /o (1) Consd. lie Powoll’s Tmst. (1852), 10 
Hare, 134. As to (2) Refd. A.-(i. v. Ludlow Corpii. (1840). 
1 H. Tw. 216. Uenrrallu, Mentd. Moi’hc v. Tucker (1846), 
r> Hare, 79. 

755. Date of decree.] — Upon a bond with 

a penalty for securing an annuity : — Held : interest 
was not/ payable on the arrears, except from the 
date of the decree, as directed by the General 
Orders. 

A creditor is not entitled, under the General 
Ord(‘r 40 of Aug. 1 841 , to interest from the date of 
the decree, on a debt which accrues due subse- 
quently. — Lainson V. Lainson (1853), 18 Beav. 7 ; 
23 L. J. (3i. 170 ; 22 L. T. O. S. 1 50 ; 17 Jur. 1044; 
52 E. R. 3 ; auh nom. Lainson v, Lainson, Lainson 
Ede, 2 W, R. 82. 

A 11 iwUiiioii ••—Refd. Hr Salvin, Worscley r. MarHhall, [1912] 
1 C'h. 332. 

Whether interest is recoverable beyond penalty.] 

— Sec Bonds, Vol. VII., p. 217, Nos. 585, ,530. 


Sub-sect. 0. — Claim against Land Charged. 
756. Annuitant in possession of estate charged 
with annuity— Need not quit possession— Until 
interest g^iven by grantor.] — Wliere an annuitant 
has entered, & is in possession of the estate charged 
with it, the ct. will not oblige him to quit the 
possession, till the grantor allow’s liirr interest for 
the arrears of his annuity. — RoBINSO^ v. Gumming 
(1742), 2 Atk. 403 ; 20 E. R. 040, L. C. 

A limitations : — Apld. liootli V. (1838), 3 My. Sz Cr. 

459. Consd. .l<xt!ob8 V. Davis, 11917] 2 K. B. 532. Refd. 
lie Stovems, Cooke v. StovonH, [1898] 1 (4i. 1G2. Mentd. 
WeblHT V, Hunt. (1815), 1 IMtuld. 13; Cohen r. Sellar, 
119261 1 K. B. 536. 


Sub-sect. 7. — Effect of Delay. 

757. No interest allowed — Unless delay caused 
by conduct of grantor.]— Interest sometimes given 
for the arrears of an annuity where frequent 
demand made. — Stapleton v. Conway (1750), 3 
Atk. 727 ; 1 Ves. Sen. 427 ; 20 E. R. 1217. 

Annotations : — Mentd. Maloobii r. Martin (1790), 3 Jb*o. C. C. 

50 ; Buiirko v. Ricketts (1801), 10 Ves. 330. 

758 . .] — Booth v. Leycestfj?, No. 

730, aide. 

759. .] -P. carried in a claim as an 

incumbrancer upon real estate in respect of an 
annuity, & in Nov. 1855, the chief clerk certified 
£1,002 to be due to him for arrears. The cause 
did not come on for further consideration till 
.fuly, 1858. P. then claimed interest on the 
£1,002 from the date of the certificate .as against 
subsequent incumbr.ancers : — Held: (1) as the 
payment of the arrears had been delayed merely 
through hindrances in the prosecution of the suit, 

not in consequence of misconduct or improper 
attempts to evade payment, interest ought not to 
be allowed, & Civil Procedure Act, 1833 (c. 42), 
s. 28, did not alter the case. 

(2) The chief clerk’s certificate, though adopted 
by the judge, was not an order for payment of 
money within Judgments Act, 1838 (c. 110), s. 18, 
so as to make the sum found due carry interest. 


Interest on arrears of an annuity will not be 
given, except under special circumstances. — 
Mansfield (Earl) v. Ogle (1859), 4 De G. & J. 
38 ; 28 L. J. Ch. 422 ; 33 L. T. O. S. 84 ; 5 Jur. 
N. S. 419 ; 7 W. R. 423 ; 45 E. R. 15, L. J J. 
Annotation's: — As to (1) FoUd. Blogi? v. .Tohnson (1867), 36 

L. J. Ch. 859. Refd. Re Salvin, Worneley v. Marshall, 

11912] 1 Ch. 332. 

760. — During period of non-enforcement.] — 

Interest directed to be computed on the arrears 
of an annuity, from the time of filing the bill ; 
till which time the non-payment was attributed 
to the neglect of the annuitant in not using means 
to enforce payment, the fund being effective. — 
Morgan v. Morgan (1784), 2 Dick. 043 ; 21 E. R. 
421. 

.-—Consd. Brown v. Newall (1837), 2 My. & C,'r. 

558. Refd. East India Co. v. Campion (1837), 11 Bll. 

158 ; Small v. Atlwood (1838), 3 Y. & C. Ex. 105. 

761. .] — The ct. will not charge an 

exor. who has been guilty of delay in accounting, 
with interest on arrears of income unpaid by him. 

I. was entitled to a life income from the estate 
of her husband, died in 1861. A bill was filed 
by her exor., in ]8(i2, against the exor. of her 
husband’s will, who had been his partner in busi- 
ness, for an account of income due to her estate : 
in 1863 accounts were directed. In 1866 a 
certificate was made, finding that a large sum was 
due from the husband’s exor. : — Held : he was not 
chargeable with interest before the date of the 
certificate. — Blogg v. Johnson (1867), 2 Ch. App. 
225 ; 36 L. J. Ch. 859 ; 16 L. T. 306 ; 15 W. R. 
626, L. V. 

762. .] — (1) A fund was established 

at Bombay by the covenanted civil servants of the 
East India co. serving in that Presidency, for 
granting pensions & annuities to members, their 
widows & children. By the original arts, certain 
persons were appointed managers, & they were 
declared to be “ the trustees of the Fund,” & the 
prox)crty was vested in them : — Held : they were 
not mere trustees for the assocn., but “ trustees ” 
I)roperly so called, <fe the members of the fund 
were the beneficiaries, so the deftmee of Stat. 
limitations could not he set up against a claimant 
on the fund, merely on acuiount of lapse of time. 

(2) Payments were to be made annually to 
certain persons who were entitled to annuities 
chargeable on the fund : — Held : where such persons 
had, by their own conduct, occasioned the non-pay- 
ment of the annual sums, they were not entitled to 
interest on those sums for the time during which 
they had so occasioned the non-payment. — 
Edwards v. Warden (1876), 1 App. Cas. 281 ; 45 
L. J. Ch. 713 ; 35 L. T. 1 74, H. L. 

Annotations : — As to (1) Refd. Hugrhofl v. Coles (1884), 27 

Cli. 1). 231 ; lie TiimtT, Klaftonbertrer r. Oroombrld^c-, 

[191 7 J 1 Ch. 422. 

763. Where progress of suit delayed — Suit 

instituted by residuary legatee.] — Taylor v. 
Taylor, No. 726, ante, 

764. Delay not caused by debtor.] — 

Mansfield (Earl) v. Ogle, No. 759, ante. 


Sub-sect. 8. — Statutory Provisions. 

See Civil Procedure Act, 1833 (c. 42), s. 28 ; 
Judgments Act, 1838 (c. 110), s. 17. 

765. Civil Procedure Act, 1833 (c. 42) — Whether 
applicable — Adoption by courts of equity.] — 

Hyde v. Price, Hart v. Cuadock, No, 754, ante. 

7, SUB-SECT. 6. 


PART VI. SECT. 

q. No interest payable.] — lie UflSiiER’s Estate, [1918] 1 I. R. 259. — IR. 

PART VI. SECT. 7, SUB-SECT. 8. 

r. Whsiherfrom date of courVs decree .] — OREia r. Merchant Co. of Edinbttroh, [1921] S. C. 76. — SCOT. 
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766. Action on bond.] — Above Act, 

s. 28, giving interest on debts or sums certain does 
not apply to such a case. — Crosse v, Bedingfield 
(1841), 12 Sim. 35 ; 10 L. J. Ch. 219 ; 5 Jur. 836 ; 
59 E. R. 1043. 

Jnnotation : — Consd. lie Powcirw Tru^^i (1852), 11) Hare, 1?>4. 

767. Discretion of court not affected.] 

— Interest not allowed on the arrears of an annuity, 

the discretion of this ct. on the question is not 
affected by above Act, s. 28. — He Powell’s Trust 
(1852), 10 Hare, 134 ; 68 E. R. 870. 

Armotafion : — Refd. Mansfield v. Ogle (1850), 4 De G. & J. 

768. Payment not delayed through 

misconduct of grantor.] — Mansfield (Earl) v. 
Ogle, No. 759, ante. 

769. Judgments Act, 1838 (c. 110) — Whether 
applicable — Chief clerk’s certificate not order for 
payment of money.] — Mansfield (Earl) v. Ogle, 
No. 759, ante, 

770. Judgment given for securing 

annuity.] -Knight v. Bowyer, No. 497 , ante. 


Sect. 8.— RIGHTS AND LIABILITIES OF SURETIES. 

See, generally, Guarantee, Vol. XXVI., pp. 9 
et seq, 

771. Principal or surety — Depends on terms of 
instrument.] — (1) By deed of annuity in considera- 
tion of £9,000 therein stated to be paid to L., E-, 
M., <& M., L. granted to D. & H. an annuity or clear 
yearly rent of £1,800 for three lives, charged upon 
his estate ; & L., E., M., M. covenanted to pay 
the annuity or yearly rent, with a proviso for 
repurchase by them, or any or either of them. 
They executed their joint & several bond warrant 
of attorney to confess judgment on the bond, the 
judgment to be as a further security for the annuity, 
& to be entered forthwith against li. & E. but not 
against M. cVe M. until default of payment, & 
execution not to be entered on the judgment against 
L. & E. until the annuity should be forty days in 
arroar ; & E. for fmiher securing the annuity, 
agreed, in the event of not becoming the iDurchaser 
of L.’s estate in twelve months, to assign, at L.’s 
expense, a mtge, which E. held on it, <& also to 
procure the guarantee of a competent person for 
I)ayment of the annuity : — Held : E. was a 
principal gi'antor of the annuity, & not a surety. 

(2) The question, whether a person is principal 
or surety in the grant of annuity, is to be deter- 
mined on the terms of the instruments ; no 
extraneous evidence is admissible for that purpose. 

(3) Any equities between grantors of an annuity 
are not to affect the grantees, unless they liave 
notice of them at the time of tlie grant. — IIollier 
r. Eyre (1840), 9 Cl. & Fin. 1 ; 8 E. R. 313, H. L. 
Annotaiion.^ : — As io (2) Consd. Pooloy v. Harradiiie (1857), 

7 E. & B. 4151 ; (Irecnongh r. McClelland (1800), 2 E. & E. 

424. As to (2) Refd. Strong v. Foster (1855), 17 V. B. 

201. As to (3) Consd. Pooley v. llarradlnc (1857), 7 K. & B. 

431 j RoiiHG V. Bradford Banking (;o., [1894] 2 (’h. 32. 

Refd. Wythos r. Labouchcre (1859), 3 De G. A" .T. 593. 

Gmcrolly, Mentd. Ewin v, Lancaster (1805), 0 B. & S. 

571 ; Holme v. Brunsklll (1878), 3 Q. B. D, 495. 

772. Liability of surety — Indemnity against 
rentcharge — Whether binding on heir.] — Rams- 

DEN V. Oldfield & Appleyard (1720), 2 Eq, Cas. 
Abr. 390 ; 22 E. R. 333, L. 0. 

773. Effect of default of annuitant.] — 

The Prince of Wales having gi*anted an annuity 
for his own life, payable by the treasurer of his 
privy purse, which annuity was assigned by the 
grantee to another, wiili the prince’s assent ; & 
a surety having given bond to the assignee of the 
annuity, conditioned to pay it, if the priiice, or 
the treasurer of his privy purse, or any other person 


for the prince, did not pay it at the respective 
quarter days : — Held : the surety was bound at all 
events at law by the terms of the obligation to pay 
it, if the prince, cti*.., did not at the stipulated 
times of payment ; whether or not the grantee 
or assignee of the annuity had the right or means of 
compelling payment against the principal or his 
funds, by reason of any default of such grantee 
or assignee in not presenting a particular of his 
demand to the prince’s treasurer as required in all 
cases within 35 Geo. 3, c. 125, s. 7, on pain of being 
foreclosed of such demand ; whatever equitable 
claim might be founded by the surety on such 
neglect. — O’K elly v , Sparkes (1808), 10 East, 
369 ; 103 E. R. 815. 

774. To executor of one of 

annuitants.] — By deed 

distinct annuities to A. oi; xj. 

grantors the survivor, it was witnessed that 
' ed with A. & B. & their exors. to pay t. 
^s, or either of them, when the grantors 
make default in payment. A. died ; — 
the interest in the annuities being several, 
’ & ' 

0^*^ 

maintain 
Birgiiam , ,, 

K. B. 106 ; 3 L. J. O. o. iv. jd. ou , xv. . — 
Annotations : — Mentd. Pabner v. Sparnhott (1842), 4 Man. & 
G. 137 ; Sorsbio v. Park (1843), 12 M. & W. 140. 

775, Contribution to co-sureties— Effect of 

bankruptcy.] — (1) One of three co-sureties for the 
payment of this annuity, paid money on account of 
the annuity after the bkpey. of a co-surety ; — 

llCta Vlie IcHytt/i wuo ixMixxxv r»r»n- 

tribution, although he had obtained 

i -- 1,1 ^ 


4ie annuity, aiuuuu^n 
insolvent at the time of such 

The grantor of an annuity assigned it, together 
with all securities, for a valuable consideration to 
A., but part of the consideration money belonged 
to B., one of the co-sureties for •n.q.vment of the 


been paid principal tlie 


tX/ a». ^ 

the other siueties were liable 

(3) although the stock assigned fox — 

the annuity would ultimately revest in B., by the 
deed made between him & A. that did not discharge 

-- T /IftO.Tb 6 


M. r. Hawes 


Thomas‘(l 8^0)76' M.*&’W. '7 33i ' 

.] — See Guarantee, Vol. XXVI., p. 04, 

Nos. 453, 455. 

776. Rights of surety against grantor — On 
of principal — Redemption of annuity by 
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Sect. 8 . — Bights and liabilities of sureties. Pari VI L 
Sect, 1 : Sub-sects. 1 6:2, A. 6c B. (a).] 

& to proceed by action against the grantor, who 
had obtained his certificate, for the arrears of the 
annuity subsequent to the commission. — Watkins 
V. Flannagan (1827), 3 Russ. 421 ; 38 E. R. 
633. 

JiinoUUum : — ^Reld. Re Parker, Morgan v. Hill (181>4), 7 R. 
590 . 

.] — See Guarantee, Vol. XXVI., 

pp. 133, 134, Nos. 966, 967, 970, 971. 

777. Effect of agreement with third 

party.] — An annuity bond was executed by two 
brothers, one as principal, the other as surety. By 
agreement afterwards, between them & a third 
brother, for the settlement of their several claims 
A debts, <fe for the apportionment of property to 
meet the latter, the annuity bond was included. 
The surety in that bond was afterwaids compelled 
to pay ; & his representative brought an action 
against their principal to be reimbursed : — Ueld : 
the agreement was an accord, in respect of the 
annuity bond ; A as third parties were bound by 
that agreement, the surety was also bound, & 
the action could not be maintained. — Cartwright 
V. Cooke (1832), 3 B. & Ad. 701 ; 1 L. J. K. B. 261 ; 
HOE. R. 256. 

Antwtaiion : — Mentd. Ford v. Rocch (1848), 1 1 (). B. 852. 

Damages recoverable .] — See Guarantee, 

Vol. XXVI., p. 136, No. 997. 

Rights of surety against creditor.] — Sec Guaran- 
tee, Vol. XXVI., p. 108, No. 745. 

Discharge of surety — Payment Into court.] — 
Scr Guarantee, Vol. XXVI., p. 15' , No. 1173. 

Giving time to principal.]— Guarantee, 

Vol. XXVI., p. 180, No. 1372. 

Discharge of co-surety by creditor .] — See 

Guarantee, Vol. XXVI., p. 203, No. 1588. 


AND Annuities. 

Death of principal.] — See Guarantee, Vol. 

XXVI., p. 207, No. 1618. 

778, Bankruptcy of principal.] — By 7 

Geo. 4, c. 57, s. 51, it is enacted that the discharge 
of any prisoner under the Act “ shall & may extend 
to any sum & sums of money which shall be pay- 
able, by way of annuity or otherwise, at any future 
time or times, by virtue of any bond, covenant, 
or other securities of any nature wJiatsoever ; 
& that every person & persons who would be a 
creditor or creditors of such prisoner for such sum 
or sums of money, if the same were presently due, 
shall be admissible as a creditor or creditors of 
such prisoner for the value of such sum or sums of 
money so payable as aforesaid, which value the 
said ct. shall ascertain, etc. *, & such creditor or 
creditors shall be entitled in respect of such value 
to the benefit of all the provisions made for credi- 
tors by the Act, without prejudice nevertheless to 
the respective securities of such creditor or creditors, 
excepting as respects such prisoner’s discharg(‘ 
under the Act ” : — Held : the discharge of tlu^ 
grantor of an annuity under the Act, did not release 
one who had as sm^ety for the gi-antor executed 
a joint & several warrant of attorney to secure the 
instalments of the annuity. 

Semhle : the grantor was not discharged from 
liability to his suiety for payments made by the 
latter in respect of the annuity subsequently to the 
grantor’s discharge' under the Act. — IIOCKEN v. 
Browne (1838), 1 Bing. N. 0. 400; 6 Dowl. 634; 

Scott, 194 ; 7 L. J. C. P. 197 ; 2 Jur. 350 ; 132 
E. R. 841. 

Annotation : — Apld. A})bott r. Briiore (1839), 5 Birip:. N. C. 

598. 

.] — See Guarantee, Vol. XXVI., 

p. 193, No. 1508. 

Bankiuptcy of surety.] — Sec Guarantee, 

Vol. XXVI., p. 209, Nos. 1647, 1648; Bank- 
ruptcy, Vol. IV.. j>p. 2(i7, 268, Nos. 2515^2519. 


Part VII. — Forfeiture and Extinguishment of Rentcharges 

and Annuities. 


Sect. 1.— RENTCHARGES. 

Sub-sect. 1 . — Forfeiture. 

779. Proviso for cesser on annuitant Interfering 
with management of estate — Frivolous action 
against trustees.] — Testator devised real estate to 
trustees upon trust out of the rents to pay certain 
annuities to his wife & son respectively for life, 
after the death of the survivor upon trust for the 
son’s sons in fee, with limitations over ; with a 
proviso that, if his son should in any way inter- 
meddle with or interfere, or att('mpt to intermeddle 
with or interfere, in the management of testator’s 
real or personal estate, the annuities to him should 
immediately cease. He gave, devised, & be- 
queathed unto his daughter absolutely all his 
residuary real & personal estate, & appointed the 
trustees his exoi's. The son brought an action 
against the trustees alleging that his annuities 
had not been paid, & making charges of waste & 
other improper conduct in the management of the 
estate, none of which allegations or charges were 
established : — Held : the action, being in fact 
frivolous & vexatious, was in breach of the proviso, 
& the annuities had, in consequence, ceased. — 
Adams v. Adams, [1892] 1 Oh. 369 ; 61 L. J. Oh. 


237 ; 66 L. T. 98 ; 40 W. R. 201 ; 8 T. L. R. 236 ; 
36 Sol. Jo. 215, C. A. 

Annotations : — Refd. Rr. Sax, Barnod v. Sax (1893), 02 L. J. 
Ch. 088. Mentd. Re Williams, WillianiH i\ Williams, 
11912] 1 ('ll. 399. 

Sec, alsOy Sect . 2, sub-sect. 1, post. 


Sub -sect. 2. — Extinguishment. 

A. By Act of Bentcharger, 

780. Release— Necessity for deed.] — A declara- 
tion on a promise in consideration of relinquishing 
a rent must show that the relinquishment was by 
deed. — Gregory v. Nevill (1593), Cro. Eliz. 292 ; 
78 E. R. 546. 

781. To patron while living vacant — 

Rentcharge charged on parsonage.] — A release in 
the time of vacation to the patron discharges an 
annuity with which the parson is charged in respect 
of the parsonage. — Hoe’s Case (1592), 5 Co, Rep. 
70 b; 77E. R. 101. 

Annotations : — Mentd. Hancock v. Field (lfi07), Cro. Jac. 
170; Altliain’s Case (1610), 8 Co. Hep. 1.50 b ; Tjampot’s 
Case (1612), 10 Co. Rep. 46 b; Harrison v. Hucksley 
(1616), CTo. Jac. 401 ; Whitton v. Bye (1618), Cro. Jac. 
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48G : Porter v. Phllllpps (1622), Palm. 218 ; Henn v. 
Hanson (1663), 1 Sid. 141 ; Philips v. Bury (1694), Skin. 
447 : Gage r. Acton (1699), Freem. K. B. 612 ; Thorp v, 
Thorp (1701), 12 Mod. Rep. 455. 

782. To owner of land charged — Not 

binding as against execution creditor.] — A. & his 
wife, & B. & nis wife, were seised of the rectory of 
L. in fee, & levied a fine thereof to C. & D. & the 
heirs of 0., who granted & rendered a rentcharge of 
£30 per annum out of the rectory to A. for his life 
to begin after the death of his wife, with a proviso 
that the rent should not extend to charge the per- 
sons of C. & D, but only the rectory ; & rendered 
the rectory to A. & his wife, during the life of the 
wife ; remainder to B. & his wife in tail, remainder 
to B. in fee ; A. acknowledged a recognisance in 
nature of a statute staple to E. ; the wife of A. 
died, B. & his wife entered into the rectory, &> were 
thereof seised in tail, remainder to B. in fee. A. 
released to B. & his heirs the rent. K. sued a 
certiorari to the clerk of the statutes, etc. ; & the 
recognisance was certified ; & E. sued out an extent, 
by whicli the rent was extended & liberate delivered 
to E. E. for arrears of the rent during six years 
&; a half, brought debt against B. who all that time 
was tenant of the land, <fe averred the life of A. : — 
Held : as against E. the rent was not extinct by 
the release of A. — Lillinoston’s Case (1607), 7 
Co. Rep. 38 a ; 77 E, R. 466 ; sub nom. Anon., 
4 Loon. 235. 

Annotatioris : — Refd. Herbage Iteuiff, Greenwich Charity 

Coirirfi. V. Green, 11896] 2 Cli. 811. Mentd. Winehcombe 
V, Winchester (Hp.) & Pu Heston (1616), Hob. 165 ; Robins 
V, Warwick (1661), 1 Keb. 71 ; Nurse v. Yerworth (1674), 

3 SAvan. 608 ; Barker v. Keel.o (1078), Freem. K. B. 249 : 
Lo Neve V. Le Neve (1747), Airib. 436 ; Aspdeii v. Seddou, 
I'reston v. Weddon (1876), 1 Ex. 1). 496. 


783. Presumption of release — Rents per- 

mitted to run largely in arrear.] — Owner of a charge 
not to be presumed to have released it by per- 
mitting it to run largely into aiTear ; nor without 
proof, to be suspected of so doing to prejudice 
those in remainder. — Aston v. Aston (1749), 1 
Vcs. Sen. 264 ; 27 E. R. 1021, L. 0. 

Jnnnfntiom .‘—Refd. Stackhouse r. Barnston (1805), 10 Vcs. 

453. Mentd. Chamberlyno v, Duiiiiiicr (1792), 3 Bro. C. C. 

549. 


784. Settlement operating to release 

moiety — Concurrence of owners of other moiety — 
Unsettled moiety subject to entire charge.] — By a 

voluntary settlement of 1808 a husband wife &; 
each of them did “grant, release, dispose of 6c 
confirm ” a moiety of the wife’s hereditaments “ & 
all the estate right title interest property claim 6c 
demand ” of either of them in, to, 6c out of the same 
to trustees & their heirs on certain trusts. 

The husband was entitled to a i*entcharge 
issuing out of the hereditaments, but it was not 
mentioned in the settlement. The settlement 
contained no covenants for title : — Held : the 
settlement ox>erated by way of release & not by 
way of grant of the rentcharge, 6c as the husband 
& wife, the owners of the unsettled moiety of the 
hereditaments, had concurred, that moiety, by 
virtue of Law of Property (Amendment) Act, 
1859 (c. 35), s. 10, remained subject to the entire 
charge. — Price v. John, [1905J 1 Oh. 744 ; 74 
L. J. Ch. 469 ; 92 L. T. 768 ; 53 W. R. 456. 

785. Rentcharge payable while tenant in tail 
In possession — Effect of disentail.] — By his will 
dated June 16, 1910, testator settled the B. estates 


to the same uses as were limited by a settlement of 
July 21, 1893, of other estates under which they 
stood limited at testator's death to the use of his 
daughter V. in tail male with remainder to his 
sister F. in tail male with divers remainders over. 
He also devised other property to the use that his 
trustees should receiver a rentcharge “ during such 
period or periods continuous or discontinuous " as 
either of them, V. & F., shall be tenant for life 
in possession or tenant in tail male or in tail in 
possession under this my will " of the B. estates & 
pay the same to such one of them, V. & F., “as 
shall for the time being be tenant for life in 
possession or tenant in tail male or in tail in 
possession under this my will " of the B. estates. 
By a disentailing assurance dated July 22, 1918, 
V. disentailed the B. estates & resettled them to 
such uses as she should appoint or in default of 
& until & subject to any such appointment to the 
uses which immediately before the execution of the 
disentailing assurance were subsisting or capable 
of taking effect : — Held : V. did not as a result of 
the disentailing assurance cease to be tenant in 
tail male in x^ossession of the B. estates under 
testator’s will, A, therefore, the rentcharge given 
to her by the same will had not been determined 
by the execution of the disentailing assurance. — 
lie Meeking, Meeking V. Meeking, [1922] 2 Ch. 
523 ; 92 L. J. Ch. 68 ; 128 L. T. 585. 


7?. By Operation of Law, 

(a) In General. 

786. Grant by co-owner — Partition,] — A non. 
(1572), Moore, K. B. 95 ; Plowd. Queries 2 ; 72 
E. R. 464. 

787. Release to co-owner by grantor.] — 

Abergavenny’s (Lord) Case, No, 82, ante, 

788. Rentcharge for term of years to lessor — 
Grant of reversion by lessor to lessee.] — Lessee for 
ten years granted a rentcharge unto his lessor for 
the years ; afterwards the lessor granted the 
remainder in fee to the lessee. It was the opinion 
of the whole ct. that the rent was gone 6c extinct, 
because the lessor who had the rent, is a party to 
the destruction of the lease, which is the ground of 
the rent. — Buckhurst’s Case (1589), Godb. 137 ; 
4 Leon. 2; 78 E. R. 83. 

789. Effect of possession by Crown — Rentcharge 
not extinguished — Distress suspended.] — Busden’s 
Case (1590), Sav. 125 ; 123 E. R. 1049. 

790. Recovery of & eviction from manors — 
Whether rentcharge extinguished.] — Butt’s (]ase, 
No. 6, ante. 

791. Grant by lessee to stranger — Surrender by 
lessee to lessor.] — Davenport’s Case, No. 263, 
ante. 

792. Grant to charity— Successive sales of land 
without notice.] — East-Greensted’s Case (1634), 
as reported in Duke, 64. 

793. Land charged becoming highway.] — A 

rentcharge issuing from lands adjoining certain 
roads, & granted at a time when the roads were 
private occupation roads, in respect of the use of 
such roads & the use of a sewer laid down in one 
of them, is not determined by the roads becoming 
highways repairable by the inhabitants at large, 
& the sewer becoming vested in, & discontinued 
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785 1, Rentcharge payable while tenant 
in tail in possession — Effect of disentail. ] 
— Re Franks’s Estate, [1916] 1 I. R. 

387.— IR. 

t. Subsequent conveyance to deciscc 
of rcTiicharge .] — If a testator devise 
an annuity to B. & thereby charge 


it on certain premises, & subsc 
(luciitly convey a portion of the pre 
rriises charged to the devisee of th 
rentchaige, the rentchaige is thereb 
extinguished. — Hkwson v. Caroli 
(1851), 17 L. T. O. S. 29C.— IR. 

a. Divorce decree.] — A hnsban 
executed a trust deed inter vivos 1 
which he provided an annuity for hJ 


wife should she survive him. Six 
weeks after he raised an action of 
divorce against her & subsequently 
obtained decree of divorce ; — Held : 
the wife’s right to the annuity was 
extinguished by the decree of divorce. 
— Ritchie v. Ritchie’s Trustees 
(1874), 1 R. (Ot. of Sess.) 987; 11 

Sc. L. R. 569.— SCOT. 
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Sect l*-^Rentcharges : Suth-i^eci, 2, B. (a) d; (6), O. 

by, the local authority ; & it matters not that the 
grantor of the rentcharge had covenanted in the 
grant to keep the roads & sewers in repair. — 
Merrett V, Bridges (1883), 47 J. P. 775. 

Grant pur autre vie — Effect of death of grantor.] 
See Descent, Vol. XVIII., p, 14, Nos. 132, 133. 

Effect of death of grantee.] — See Nos. 

264-270, ante. 

Lapse of time.]-— Bee Limitation of Actions, 
Vol. XXXII., p. 408, Nos. 803, 804. 

(b) Merger, 

See, generally, Equity, Vol. XX., pp. 503-514, 
Nos. 2329-2423. 

794. Acquisition by rentcharger of land charged 
— Estate in fee simple.] — Where £100 is charged 
upon a real estate, which estate itself comes to the 
person entitled to the money, if in fee, the charge 
is merged ; but where the £100 charged is secured 
by a term or other legal estate in a thii’d person, 
there the charge is not merged, nor if the estate 
which comes to the person entitled to the money 
be only an estate tail. — Chandos (Duke) v. Talbot 
(1731), 2 P. Wms. 001 ; Kel. W. 25 ; 24 E. R. 
877, L. C. 

AntwUUions : — Refd. Hall r. Terry (1738), West temp. Hard. 

600; Nicliolltt V. Jiidsoii (1742), 2 Atk. 300; A.-G. v. 

Milner (1744), 3 Atk. 112 ; liassct v. Ba«!set (1744), 3 

Atk. 203 ; Chester v. Willes (1764), Amb. 246 ; l>earce v. 

Loman (1706), 3 Ves. 135 ; Astlcy i’. Millos (1827), 1 .Sim. 

298 ; Horton v. Smith (1868), 27 L. J. Ch. 773 ; Henty v. 

Wrey (1882), 21 Ch. 1). 332. Mentd. Prowne v. Abingrdon 

(1738), 1 Atk. 482 ; Homier v. Morton (1828), 3 Russ. 65 ; 

llcmuant v.'Hood (1869), 27 Beav. 74. 

795. Purchase of part — Crown hi ving rent- 

charge.] — Bridgewater’s (Earl) Case (1583), 
Sav. 09 ; 123 E. li. 1017. 

796. .] — Butt’s Case, No. 0, ante, 

797. Lease for long term — Rentcharge 

revives on surrender.] — A rentcharge for life is 
suspended by the acceptance of a lease for years 
of the land ; & revives again by a surrender of the 
lease. — Peto v. Pemberton (1028), Oro. Car. 101 ; 
Hut. 94 ; 79 E. K. 089 ; sub nom. Peito v. Pem- 
berton, Het. 50, 71 ; Litt. 58, 82. 

Annotations: — Refd. Thompson r. Loach (1690), 2 Vent. 

198 ; Cage v. Acton (1699), 1 Ld. Haym. 515. 

798. As tenant in tail.] — Chandos (Duke) 

V. Tai^bot, No. 794, ante. 

799 . Charge secured by legal estate in third 

person,] — Chandos (Duke) v. Talbot, No. 794, 
ante. 

800. Devise of part— Devise over & above 

rentcharge.] — (1) A rentcharge is extinguished by 
a devise, to the grantee, of i>art of the land out of 
which the rentcharge issues, notwithstanding the 
devise is expressly made over above the rent- 
charge. 

(2) When a charge on the land is clear, & upon 
the construction of a will it is doubtful whether or 
not testator meant to transfer the charge from the 
realty to the personalty, it will be held to continue 
a charge on the land. — Dennett v. Pass (1834), 

1 Bing. N. C. 388 ; 1 Hcott, 218 ; 4 L, J. C. P. 70 ; 
131 E. R. 1167. 

801. .]— Freeman v. Edwards, No. 489, 

ante. 

802. Owner of estate becoming entitled to 
charge.] — Testatrix devised to L., a married 
woman, certain real estate for her life in remainder, 
& subsequently charged the property with an 
annuity for her life, commencing immediately, 
which was to be for her sepai*ate use, & also with 


another annuity. L.’s life estate fell into 
possession, & she entered into the receipt of the 
rents. The husband of L. died. Subsequently 
the income of the estate became insufficient to pay 
her annuity & the other annuity charged upon the 
property by the will of testatrix : — Held : in the 
absence of any act showing an intention on 
the part of L., after she became /erne sole, to merge 
the annuity in her life estate, & it being against the 
interest of L. so to do, the ct. would not presume 
a merger by operation of law after the death of 
her husband. — Byam v. Sutton (1854), 19 Beav. 
556 ; 24 L. T. O. S. 04 ; 18 Jur. 847 ; 2 W. R. 
684 ; 52 E. R. 407. 

803. .] — Testator was owner in fee of an 

estate on which there was a charge of £6,000, to 
which he was absolutely entitled, & a subsequent 
charge of a jointure in favour of B. Testator 
devised the estate in fee to B. ; — Held : she took 
discharged of the mtge. — Swinfen v. Swinfen 
(No. 3) (1800), 29 Beav. 199 ; 4 L. T. 194 ; 7 
Jur. N. S. 89 ; 9 W. R. 175 ; 54 E. R. 003. 

804. .] — Where by the conveyance to a 

purchaser in fee of freehold properly certain out- 
standing rentcharges were conveyed to a trustees 
in trust for the ijurchaaer, his heirs, & assigns the 
fee being conveyed to the purchaser to uses to bar 
dower, & afterwards the purchaser specifically 
devised the property, but without mention of the 
rentcharges : — Held : the property was devised 
free from the rentcharges, & the trustee was 
ordered to convey them so that they be legally 
extinguished in the inheritance. — Vallance v, 
Vallance (1803), 2 New Rep. 229. 

Rentcharge in favour of owner redeeming land 
tax.] — See Land Tax, Vol. XXX., p, 311, Nos. 
115-118. 

C. By lledeynptioji. 

805. Provision for redemption — Payment of 
lump sum on marriage — Rentcharge not ex- 
tinguished until money paid.] — A man devises a 
rentcharge to his sister for life, & if she marries, 
that Ills exor. pay her £100 & the rent shall ceasci, 
& return to the exor. : — Held : the rentcharge 
shall not cease till the £100 be paid. — Osborne v. 
Wickenden (1070), 2 Saund. 197 ; 2 Kcb. 712 ; 
85 E, R. 902 ; sub nom. Osborne v. Walleeden, 
1 Mod. Rep. 272. 

A^inofaHon, yientCi, Gravenor v. AVoodhouso (1824), 2 

Binjf. 71. 

800. Notice of intention to redeem.] — 

C., by indentures, dated in 1800, for the considera- 
tion of two sums of £2,000 & £2,000, granted unto 
G. two annuities of £300 each, charged on his 
freehold lands at T. ; & the indentures contained 
powers of re-purchase by C., his heirs & assigns, 
on giving notice in writing under his or their hands, 
& pajdng all arrears. In 1812, (h agreed to sell 
all his lands, including those at T., to W. for 
£90,528, & to convey free from incumbrances, 
except certain mtges., & in pursuance of the agree- 
ment W. was let into possession, & jjaid large sums. 
The annuities to G. being in arrear, in 1818 C, 
granted to him all his lands on trust to sell them, 
out of the proceeds, to retain costs & pay incum- 
brances ; &, in 1824, C. assigned to 0. the unpaid 
balance of the said purchase-money, subject to 
prior charges, to apply the same in payment of 
what was stated in account to be due to G. 
Nothing was done on these deeds. W. filed a bill 
in 1825 for specific performance of the agreement 
with C. & for re-purchase of G.’s annuities, alleging 
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b. Proviso for redemption — Whether void for remoteness .} — Switzer & Co. v. Rochfobd, [1906] 1 I. R. 399. — IR. 
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that C., at W.’s request, gave G. such notice as 
was required to enable C., or W. in his place, 
to re-purchase the annuities, & that on the day in 
the notice mentioned, the agents of C. &> W. went 
to G.’s residence, to pay the principal & arrears 
with costs, & to tender deeds of transfer for his 
execution, & G. being from home, they left a notice 
that the money & deeds would remain for ten days 
at the office of one of them. The bill prayed for 
a declaration that the annuities had ceased from 
that day. G. by his answer, admitted the service 
of a notice, signed C., by E. & P., his attorneys, 
but insisted that they had no authority from C., 
& that the notice was irregular & of no avail, as 
not being in pursuance of the powers of 
re-purchase ; — Held : the annuities had not 
ceased, the notice of repurchase was not in strict 
pursuance of the power in the deeds, & was also 
defective in not naming a place for payment of the 
money. — JoY v, Birch (1836), 10 Bli. N. S. 201 ; 
4 01. & Fin. 57 ; 6 E. B. 77, H. L. 

AnnoUdUrtis Refd. Hall r. Hawkius (18:i7). 1 .Tiir. 235; 

Secretary of State in Council of India v. BrltiHh Kmpiro 

Mutual ].ife Absco. (1892), 97 L. T. 434. 

807. By transfer of annuities — Right to 

substitute annuities.] — Re Devon’s (Earl) Settled 
Estates, White v, Devon (Earl) (1891), 36 
Sol. Jo. 139, 

808. .] — Pltfs., by a deed exe- 

cuted in 1871, created a perpetual rcntcharge of 
£10,000 a year for the benefit of first deft. The 
deed provided that pltfs. should be entitled at 
any time to redeem the rcntcharge by transferring 
to the trustees thereof a specified amount of 
3 per cent, annuities. In 1888 National Debt 
Conversion Act, 1888 (c. 2), was passed: — Held: 
by virtue of sect. 25 (2) of that Act, pltfs. were 
entitled to redeem a rcntcharge by transferring to 
the trustees the specified amount of 2i per cent, 
stock created under that Act. — N orthumberland 
(Duke) v. Percy, [1893] 1 Ch. 298 ; 02 L. J. Oh. 
331 ; 68 L. T. 45 ; 41 W. R.. 597 ; 9 T. L. R. 80 ; 
37 Sol. Jo. 80 ; 3 R. 150. 

Annotation : — Refd. Re Howcll-Slioplicrd, Cliurcliill r. St. 

(jlcorgo’s HoBpital, [1894] 3 Ch. (i4{). 

809. What payment necessary.]— F awcet v. 
Bowers (1693), 2 Vern. 287 ; 23 E. R. 785. 

810. Annuity granted for life — No redemption 
after death of grantee.] — One sells his estate of 
£14 per annum for an annuity of £20 per annum 
during his life, with clause of re-entry for non- 
payment ; & the annuity being in arrear, & the 
purchaser being unable to pay it any longer, the 
grantee re-enters, & devises these lands to deft., 
& dies about a year after ; & pltf . having an assign- 
ment from the jiurchaser of all his interest, brought 
this bill to redeem, on pretence of its being in 
nature of a mtge., but was dismissed, no redemption 
being sought during the life of the grantee, whilst 
it was uncertain whether the bargain would be a 
good or a bad one ; & it was only a conditional 
purchase, & not a mtge. — C ary r. Putjtord (1699), 
Prcc. Ch. 95 ; 24 E. R. 46. 

D. Tinder Statutory Powers. 

See Law of Property Act, 1925 (c. 20), ss. 50, 
191 ; Settled Land Act, 1925 (c. 18), ss. 69, 73 (1) ; 
Redemption of Rents Rules, 1925, Sched., Part II. 

811. Sale of land charged — Jurisdiction of court 
to order redemption — Where cost of redemption 
exceeds purchase price.] — The ct. will not, under 
the power given to it by Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 5, compel a vendor 
of land to pay money into ct. for the purpose of 
discharging an incumbrance upon the land, when 
the resffit of so doing would be to inflict a great 


hardship on him, as for instance, if the incumbrance 
is a perpetual rcntcharge & the sum necessary to 
procure its discharge would far exceed the amount 
of the purchase-money payable to the vendor. 
A railway co. contracted to sell some superfluous 
land free from incumbrances for £868. The con- 
tract provided that, if the purchaser should decline 
to waive any valid objection to the title the co. 
might at any time rescind the contract without 
paying the purchaser any costs or compensation. 
The abstract of title showed that the land was 
subject to a perpetual rcntcharge of £63 issuing out 
of it, this being the consideration for which the 
CO. had purchased it under their statutory powers 
for the making of a railway which by a subsequent 
Act they were authorised to abandon. The pur- 
chaser required the co. to procure the release of 
the land from the rcntcharge. This they declined 
to do, but offered to indemnity him against it. 
lie declined to waive his requisition : — Held : 
the CO. were entitled to rescind the contract under 
the condition A they were not bound to apply to 
the ct. under Conveyancing & Law of Property 
Act, 1881 (c. 11 ), s. 5, to declare the land freed from 
the rcntcharge or to take any other steps to procure 
the release of the rcntcharge. — Be Great Northej in 
Ry. Co. & Sanderson (1884), 25 Ch. D. 788 ; 53 
L. J. Ch. 415 ; 50 L. T. 87 ; 32 W. R. 519. 

Annotations : — Refd. Rc Simpson & Moy’s (V)ntract (1900), 

53 Sol. .Jo. 370. Mentd. Re Mouckton tk. Gllzoaii (1884), 

27 Ch. D. 555. 

812. Though involving decision as to 

future interests in land.] — (1) For the purpose of 
declaring land freed from a cliarge under Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
s. 5, the ct. will determine a question of construc- 
tion as to the amount of the charge notwithstanding 
that there is a ])ossibility of other persons acquiring 
an interest in the charge in future. 

(2 ) Testator by his will gave an annuity of £300 
a year to his granddaughter A., Sc after her death 
he directed that the sum should be raised & paid 
among her children as she should appoint. Sc in 
default of appointment in equal shares during their 
respective lives ; Sc he gave to his granddaughter 
E. a like annuity to be paid to her & her children 
in the same manner as the annuity thereinbefore 
given to his granddaughter A. By a codicil he 
revoked the devises of the several annuities. Sc 
instead thereof gave to each of his granddaughters 
A. Sc E. an annuity of £150 to be payable in the 
same manner as tlui annuities of £300 : — Held : 
the substitution of th(‘ smaller annuities extended 
to the interests of the children of the grand- 
daughters. — Rc Freme’s Contract, [1895] 2 Ch. 
778 ; sub 710771. Be Fi feme’s Estate, Re Freme’s 
Contract, Freme v. Uall, 64 L. J. Ch. 862 ; 73 
L. T. 366 ; 44 W. R. 164, C. A. 

Annotatiim : — As to (1) Refd. Rc SlapJus, Owen r. Owen, 

[1910] 1 Oh. 322. 

813. .] — Re Evans Sc Bettell’s 

Contract, No. 516, ante. 

814. Payment to trustees of compound settle- 

ment.] — By a disentailing deed of 1924 the pro- 
perty sold was assured to the use of the vendor in 
fee simple subject to all charges Sc incumbrances 
affecting the same, Wlien Settled Land Act, 1925 
(c. 18), came into operation the propeHy was 
vested in the vendor in fee but subject to two 
family charges which were interests vested in 
possession, namely, a sum of £8,750 seemed by a 
term of two hundred years, limited by a settle- 
ment of 1880, Sc a jointure rentcharge of £4.000 
imposed upon the property by a deed of 1925. 
Before the disentailing deed of 1924 the property 
had been subject to a compound settlement con- 
stituted by the documents, including a disentailing 
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Sect, 1. — Rentcharges : Sub-sect. 2, D. Sect. 2 : Sub- 
sects. 1 <S:2,A. (a), {b) (c).] 

deed of 1914, or some of them, mentioned in an 
order of the Ch. Div. dated Mar. 1, 1920, under 
which the trustees of the 1880 settlement were 
appointed trustees, for the purposes of Settled 
Land Acts, 1882 to 1890, of the compound settle- 
ment. By a vesting deed of 1926 it was declared 
that the property was vested in the vendor in 
fee simple & that the trustees of tlie 1880 settle- 
ment were trustees of the compound settlement 
for the purposes of Settled Land Act, 1925 (c. 18). 
In these circumstances the question arose whether, 
if the purchase price of the property was paid to 
the existing trustees, the purchaser got a good 
t itle discharged from all claims in respect of the 
£8,750 & the £4,000 jointure rentcharge : — Held : 
immediately before Settled Land Act, 1925 (c. 18), 
came into operation the property was not settled 
land, but as it had been subject to a compound 
settlement under which the £8,750 was still a 
subsisting charge by Settled Land Act, 1925 
(c. 18), s. 3, the settlement was deemed to be 
subsisting for the purposes of that Act ; & under 
sects. 31 & 33 the trustees of the settlement were 
t rustees of it for the purposes of Settled I^and Act, 
1925 (c. 18), & a receipt by them of the purchase 
money would free the land sold from the £8,750 ; 
as imder seqt. 31 the trustees of the compound 
settlement were the trustees of any settlement 
constituted by the compo\md settlement & any 
instrument subsequent in date or operation, 
therefore thfe property was subject to a compound 
settlement constituted by the settlement of 1880, 
the disentailing deeds of 1914 & 1924, Sc the deed 
of 1925 which imposed the jointure of £4,000 & 
on the receipt by the i rustees of the purchase- 
money the property in the hands of the purchaser 
would be free also from the £4,000 rentcharge. — 
Re Ai.ington (Lord) & London County Council’s 
C oNTRA(-r, [1927] 2 Ch. 253 ; 96 L. J. Ch. 465 ; 
71 Sol. ,To. 695. 

815. Rentcharger absolutely entitled in fee 
simple In possession.] — Where a rentcharge owner 
is absolutely entitled thereto in fee simple in 
possession or is empowered to dispose thereof 
absolutely or to give an absolute discharge for the 
capital value thereof the landowner wishing to 
redeem may obtain a certificate of the requisite 
redemption money under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 45. Local comrs. 
of sewers were entitled to perpetual rentcharges 
for which the landowners’ liabilities to repair 
sea walls had been commuted under a local Act, 
which transferred those liabilities & imposed 
various duties to & on the comrs. : — Held : the 
comrs., notwithstanding their statutory liabilities 
& duties in respect of the rentcharges, were 
absolutely entitled thereto in fee simple in 
possession within Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 45. — Re Caldioot Sc Went- 
LOOGE Act, 1884, Eton Coi.lege v. Hewers 
Comrs., [1920] 2 Ch. 463 ; 89 L. J. Ch. 618; 64 
Sol. do. 668 ; sub nom. Eton College v. Caldicott 
& Wentloog Comrs., 124 L. T. 18 ; 85 .1. P. 21 ; 
18 L. G. R. 626. 

Land Improvement charges.] — Sre Land Im- 
provement, Vol. XXX., pp. 281, 294, Nos. 06, 67, 
205. 


AND Annuities. 

Sect. 2. — ANNUITIES. 

Sub-sect. 1. — Forfeiture. 

816. “ Any act with a view to charge annuity ” 
— Sale of new annuity — Authority to retain from 
settled annuity.] — By a marriage settlement an 
annuity for the life of the wife’s mother^ was 
assigned to trustees, for the wife for life, remainder 
for the husband for life, remainder for the issue of 
the marriage. Provided that if the husband 
should, during the life of the wife or of her mother, 
become bkpt., compound with, or assign his effects 
for the benefit of his creditors, or should do any 
act with a view to charge the annuity, his interests 
should be for the benefit of the issue. The 
husband, after his wife’s death, sold an annuity to 
one of the trustees of the settlement, & signed an 
unstamped agreement to deposit the settlement 
with him, & authorising him to retain the annuity 
so sold out of the settled annuity : — Held : th(i 
husband had forfeited his interest in the settled 
annuity. — Stephens v. James (1831), 4 Sim. 499 ; 
58 E. li. 186. 

817. “ Become liable to be vested in another 
person ** — Revocable authority to trustees — To pay 
annuity to creditors.] — Under a settlement, O. was 
entitled to a life interest in an annuity, with a clause 
of forfeiture if he should enter into a composition 
with his creditors, or charge, assign, or in any 
manner by way of anticipation dispose of the 
annuity, or until anything should happen whereby 
it should vest or become liable to be vested in 
another person. O., being indebted to his bankers 
to a large amount, in pursuance of an agreement 
with them, gave the trustees a written authority 
to pay the annuity, as it should become due, to his 
bankers, who were to apply it partly in payment 
of interest Sc in reduction of the debt. It was 
alleged that there was an agreement with the 
bankers that the authority should be revocable : — 
Held : this occasioned a forfeiture of the life 
interest. — Oldham v, Oldham (1867), L. K. 3 Eq. 
404 ; 36 L. J. Ch. 205 ; 15 W. R. 300. 

Annotation : — Mentd. Ro Su'aiiijcll, iVlorico v, 8\vaiin(*ll 

(1900), 101 L. T. 76. 

818. Proviso for cesser on association with 
named person.] — Proviso that an annuity should 
cease if a lady should associate, continue to keej> 
company with, or cohabit or criminally correspond 
with F. -cVll intercourse whatever, though the 
most innocent, is within the terms of the deed. — 
Dormer (Lord) v. Knight (1809), 1 Taunt. 417 ; 
127 E. R. 895. 

Ann-otatUm : — Reid. Di’unj^’ri Tru«tc‘o v. Denny & Warr, 

ri919] 1 K. 689. 

819. Proviso for cesser on remarriage.] — An 

agreement that “ In the event of the contemplated 
marriage taking place between M., the only 
daughter of L., &- my son W., G. promise to 
pay my son W., or, in the event of his decease, 
to M. his wife, during her life, £100 sterling per 
annum in half-yearly payments of £50 Sc for which 
sum he or she is authorised to draw on me, through 
my bankers, Messrs, etc. of B. on Dec. 31 Sc 
June 30 of each year ; this payment to commence 
from Dec. 31, 1839. In case circumstances induce 
me to change my bankers, I promise to nominate 
some other person who will honour the above- 
mentioned draught of £50 half-yearly in favour of 
my son W., or his wife M. I, however, beg to 
stipulate that I shall consider this arrangement 
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o. Annuity dependent on oumerahii^ 
or possession • — Whether statute can 
work forfeiture.] — Re Maoklem &c 


Ni.\oara Fajajr Park Comrs. (1887), 
U A. H. 20.— CAN. 

d. Whether temporary ahsenre 

works forfeiture.] — Maoklem v. Mack- 
LEM (1890), 19 0. R. 482.— CAN, 


e. Forfeiiiire of onFs rentcharge — 
Whether other rentcharger' s interest 
enlarged thereby.] — Breadalbane’b 
Trustees v, Pringle (1841), 3 Duiil. 
(Ct. of Soss.) 357.— SCOT. 
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null & void should M., the widow of my son W., 
at any future time remarry. This settlement of 
£100 per annum will cease from the day of any such 
remarriage.** The marriage took place ; & M. 
survived W. G. paid the annuity to M. up to her, 
G.*s, death, & on her death her exors. refused to 
continue the payment x—Held : M. was entitled 
to the annuity during her widowhood. — G reene 
V. Broughton (1854), 22 L. T. O. S. 311, L. C. & 
Tj, JJ, 

820. Proviso for cesser on separation of husband 
& wife.] — A proviso annexed to the grant of an 
annuity for its cesser on the annuitant, a married 
man, living apart from his wife, is void. — N icholl 
V, Jones (1866), L. R. 3 Eq. 696 ; 36 L. J. Ch. 554 ; 
15 W. R. 393. 

AnnotatioJi : — Mentd. Williams v. Mayno (18G7). IG W. II. 

173. 

821, .] — By a post-nuptial settlement the 

husband assigned certain leaseholds to trustees 
upon trust to pay the rents to his wife for life, 
or so long as she should continue the cohabiting 
wife or the widow of the settlor, for her separate 
use, & upon the determination of the trust in favour 
of the wife the husband took an interest in the 
settled property. Some years after the date of the 
settlement the husband & wife separated by 
mutual consent, & they had not since cohabited : — 
Held : the restriction of the wife’s enjoyment of 
the rents to the period of cohabitation was not 
void as against the policy of the law, & the trust 
in her favour determined upon her ceasing to live 
with her husband. — Re Hope-Johnstone, IIope- 
JOHNSTONE V. HoPE- JOHNSTONE, [1904] 1 Cll. 470 ,* 
73 L. J. Ch. 321 ; 90 L. T. 253 ; 20 T. L. R. 282. 

Bankruptcy of annuitant.] — See Bankruptcy, 
Vol. V., pp. 659, 663-666, 069, Nos. 5871, 5872, 
5891, 5899, 5903, 5911, 5932. 

Effect of writ of sequestration.] — See Execu- 
tion, Vol. XXI., pp. 598, 599, No. 1836. 

Effect of garnishee order.] — See Execution, Vol. 
XXL, p. 640, No. 2195. 

Annuitant subject to restraint on anticipation.] — 

— See Husband & Wife, Vol. XXVII., p. 110, 
Nos. 929, 930. 

Duration of annuity.]— I’art IV., Sect. 1, 
sub-sect. 2, B., miie. 

Construction of will.] — See Wills. 


Sub-sect. 2. — Extinguishment. 

A, Redcmjytion, 

(a) Wheji No Proviaion in Coniraet. 

822. General rule — Not redeemable.] — By a 
public Act, the Waterloo Bridge co. were authorised 
to raise money for the purpose of completing their 
undertaking, either among themselves, or by the 
admission of new members, or by granting annuities 
for term of years, or for life. The Act did not con- 
tain any provision that the annuities should or 
should not be redeemable. The co., however, in 
the original grant, reserved to themselves a power 
of redemption : — Held : under these circumstances, 
that an auctioneer putting up to sale one of these 
annuities, was bound, in his particulai*s of sale, 
to describe it as a redeemable annuity. 

It is true that an annuity may be redeemable 
but it is not necessarily so ; & it is not redeemable, 
unless there be a special provision to that effect 
in the deed granting it (Abbot, C.J.). — Coverley 
V. Burrell (1821), 5 B. & Aid. 257 ; 106 E. R. 
1186. 

Annotation : — Mentd. Grosvenor r. Green (18.08), 28 L. J. Ch. 

173 . 

823. Parol evidence not admissible— To prove 

J. — ^VOL. XXXIX. 


right to redeem.^ — Grant of annuity bill filed to 
redeem, suggestmg that it was part of the agree- 
ment that it should be redeemable, but the agree- 
ment left out of the deed, on the idea that if 
inserted the transaction would be usurious ; parol 
evidence offered to this, but not admitted to 
contradict the deed, not being charged to have 
been omitted by fraud. — Irnham v. Child (1781), 
1 Bro. C. C. 92 ; 2 Dick. 554 ; 28 E. R. 1006, L. C. 

Annotations: — Consd. Townshcncl v. Stangroom (1801), 6 

Ves. 328 ; Re Marlborough, Davis v. Whitehead, [1894] 

2 Ch. 133. Mentd. Crlpps v. Jee (1793), 4 Bro. C. C. 472 ; 

Bonnett v. Sadler (1808), 14 Ves. 526 ; Squire v. Campbell 

(1836), 1 My. & Cr. 459 ; Fowler v. Fowler (1859), 4 De 

O. & J. 250 ; Jervis v. Berrldge (1873), 8 Ch. App. .351 ; 

Jacobs V. Batavia & General FJantations Trust, [1924] 1 

Ch. 287. 

824. .] — Parol evidence that it was 

part of the agreement for an annuity, that it should 
be redeemable, although not made part of the con- 
tract in writing, refused to be admitted. — Port- 
more (Lord) v. Morris (1787), 2 Bro. C. 0. 219 ; 
29 E. R. 122. 

Annotations : — Consd. Haynes v. Haro (1791), 1 Hy. Bl. G59 ; 

Townshond v. Stangroom (1801), 6 Vos. 328. 

825. ,]■ — Parol evidence to prove that 

an annuity was intended to bo redeemable, no 
such covenant being in the deed, is inadmissible. — 
Hare v. Shearwood (1790), 3 Bro. C. 0. 168 ; 1 
Ves. 241 ; 29 E. R. 470. 

Annotation : — Consd. Townslicnd v, Stangroom (ISOl), 6 Vos. 

328. 

826. .] — A. grants an annuity for his 

own life to B., to secure which, a bond & warrant 
are given, & judgment entered. B. dies. After 
his death, the ct. will not admit evidence of a parol 
agi'eement between the parties that A. should be 
at liberty to redeem the annuity on certain terms, 
especially if it be the evidence of the attorney 
concerned, as a ground to order the securities to 
be given up, & satisfaction entered on the judg- 
ment. — Haynes v. Hare (1791), 1 Hy. Bl. 659 ; 
126 E. R. 370. 

Duration of annuity.] — Sec Part IV., Sect. 1, 
sub-sect. 2, B., ante. 

(h) By Order of Court. 

827. Default in payment after decree — Annuity 
becomes irredeemable — Loss of right to set aside.] — 
A decree in a suit to redeem an annuity having 
been inade, that, in default of payment by pltf., 
the annuity should bo irredeemable, pltf. was 
restrained from proceeding at law to set aside 
the annuity deed. — Flight v. Chambre (1849), 14 
Jur. 123. 

828. Ascertainment of value — Amount of 2J per 
cent, government stock.] — Where an annuitant, 
entitled to a perpetual annuity properly secured, is 
willing to receive a present payment of cash in lieu 
of his annuity, the amount of such cash payment 
ought to be such a sum as, at the price of the day, 
will purchase 2i per cent. govt, stock sufficient 
to produce the annuity, excluding any charge for 
brokerage. — Hicks v, Ross, [1891] 3 Oh. 499 ; 60 
L. J. Ch. 853 ; 65 L. T. 200 ; 40 W. R. 172. 

Annotation: — Befd. lie Hollins, Hollins Hollins, [1918] 

1 Ch. 503. 

(c) By Agreement. 

829. Agreement by third party to redeem — 
Absence of consideration.]— The son granted an 
annuity secured upon a living, of which he was 
incumbent & his father patron. The annuitant 
having proceeded to a sequestration of the living, 
for payment of his arrears, the father assured him, 
that he would sell the advowson & redeem the 
annuity out of the proceedq^ of the sale ; the 
annuitant, relying on that assurance, withdrew 

o 
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Sect. 2. — AnnuUiea: Sub-eecl. 2, A. (c) & (d), B. <fe 

C. (a).] 

the sequestration ; subsequently the advowson 
was sold, & the son vacated the living, so as to 
defeat the annuitant’s security : — Held : the 
annuitant could not compel the father to perform 
his agreement to redeem, inasmuch as that agree- 
ment was an agreement without consideration. — 
Simpson v. Hill (1823), 2 L. J. O. S. Ch. 32. 

830. Payment to third party— With whom 
annuitant living — By authority of annuitant.] — 
By a separation deed dated Apr. 22, 1797, A. the 
husband, covenanted with C., to pay B. the wife, 
during her life, into her proper hands, for her 
separate use, or to such persons as she should 
by any note in writing signed with her proper hand 
appoint, notwithstanding coverture, the yearly 
sum of £163 105., by weekly payments of £3 3s. 
The deed contained a proviso for redemption of 
the annuity, on payment by A. to his wife, “ to 
& for her separate use,” of £1,000, & all arrears of 
the annuity then due. In Nov. 1797, A. gave D., 
with whom B. lived, a bond & warrant of attorney 
for £1,400, & interest, payable in 1799 ; & in his 
answer to a bill filed by A. in 1800, to restrain 
l)roceedings at law upon those secxirities, C. 
admitted, that as to £1,000, the consideration was 
the sum agreed to be paid by A. for the redemption 
of the annuity ; & upon A.’s death the bond & 
warrant of attorney were found amongst his 
papers. In covenant by E., the administrator of 
C., against F. the exor. of A., to recover thirty - 
nine years’ arrears of the annuity, F. pleaded that 

A. had, under the proviso, paid to B. for her separate 
use, £1,000 &> aU arrears. At the trui', the judge 
told the jury that the absence of any payment or 
claim for thirty-nine years, though not conclusive 
was evidence for their consideration, whether the 
annuity had been extinguished by payment of 
the £1,000 arrears, under the proviso ; & that, 
if the bond & warrant of attorney were given to 
I), by the authority of A. & for her use, for the 
£1,000, & the money thereby secured was actually 
paid to D. or to his personal representative, such 
payment was a payment to B., within the issue ; — 
Held : the direction was correct. — Bostock v. 
Hume (1844), 7 Man. & G. 893 ; 8 Scott, N. B. 
590 ; 13 L. J. C. P. 225 ; 135 E, R. 362, Ex. Ch. 

831. Offer to redeem made In pleadings — 
Whether court will enforce.] — The persons entitled 
to three annuities offered by their bill to redeem 
the six prior annuitants : — Held : it was in the 
discretion of the ct. whether it would enforce 
against pltf. an offer made by his bill, & under the 
circumstances of the present case, the offer ought 
not to be so enforced. — Knight v. Bowyer (1858), 
2 De G. & J. 421 ; 27 L. J. Ch. 520 ; 31 L. T. O. S. 
287 ; 4 Jur. N. S. 569 ; 6 W. R. 565 ; 44 E. R. 
1053, L. JJ. ; avbseque'td proceedings (1859), 4 
De G. & J. 619, L. JJ. 

ArmotationH : — Conisd. Himt v. Luck, [1901] 1 Ch, 4.5; 

Ra Jordison, Haiue r. Jordison, [1922] 1 Ch. 440. Befd. 

ICast StonehouBe U. C. v. Wlllougrhby, [1902] 2 K. B. 318. 

Mentd. Radcliflc r. AnderBon (1860), E. B. & E. 819 ; 

DickiiiBon v. Burroll, Dickinson v. Burrell, Stourton v. 

Burrell (1866), L. K. 1 Kq. 337 ; B agnail r. Carlton (1877), 

6Ch. D. 371. 

832. Notice of Intention to redeem — Payment 
to agent of annuitant— Waiver of notice.] — By the 
deed securi^ an annuity which A. had granted to 

B. , who resided abroad, power was given to A. to 
redeem the annuity upon paying a certain sum of 
money, & giving B. six months’ notice in writing. 


0., who was B.’s general agent in this country 
received the redemption money 
delivered up to him the ^ 

notice required by the deed, & B., m f^t, ^ 
notice whatever that the money wa6 about ^ n 
paid. C. had a general authority to inv^t ® 
to receive 4 )rincipal moneys as well as interest to 

B. : — Held : C. had, therefore, authority to waive 
the stipulation as to notice, 

redemption money os he did for B.— v» 
Granville (1860), 30 L. J. 0. P. 92 ; 7 Jur. N. S. 

833. Construction of agreement — Grant of 
second annuity — Variation of right to redeem first 
annuity— Revival of right on cesser of second 
annuity.]— In 1838 pltf., then a widow, in con- 
sideration of £4,990, agreed to 
annuity of £538 during her life, & by the deed ot 
grant, C. covenanted that if pltf. should ^ any 
time be desirous of repurchasing the annuity, C. 
would, on receiving all arrears on the annuity oi 
£538, accept £4,990 in full for such repurchase. 
Pltf. afterwards married K,, & in 1845 K., in con- 
sideration of £1,000, granted to 0. another annuity 
of £133 5s. during the joint lives of pltf. & himself ; 
&; at the same time it was agreed between K. « c. 
that C. would accept the reduced sum of £4S0 
instead of £538 on the first annuity, provided K. 
would not redeem one of the annuities without 
redeeming both. The reduced sum of £480 
paid & received up to K.’s death in 1861. 
then gave notice to C. of her desire to redeem the 
first annuity : — Held : upon the construcUon of 
the agreement, upon the death of K. the right of 

C, to the full amount of £538 revived ; upon c^cJi 
transaction, when the reduced sum was P^id « 
received, all question of arrears was concluded ; & 
hence pltf. was entitled to repurchase the annuity 
on payment of £4,990 & arrears since the death of 
K. at the rate of £538 ; but without paying arrears 
in respect of the difference between £538 & £480 
during the joint lives of herself & K. — King v, 
Chaplin (1863), 9 L. T. 45 ; 9 Jur. N. S. 984. 

Mortgage by way of annuity deed.] — See Mort- 
gage, Vol. XXXV., pp. 271, 272, Nos. 285-291. 

Right to policy to secure annuity.] — See Insur- 
ance, Vol. XXIX., pp. 380, 381, Nos. 3047-30jK^. 

Presumption from non-payment.] — See No. 830, 

ante, , . 

Duration of annuity .] — Sec Part IV., Sect. 1, 
sub-sect. 2, B., ante. 


(d) Applicaiioyi of Hedempiion Money, 

834. Consolidated Fund Permanent Charges 
Redemption Act, 1873 (c. 44)— Annuity granted by 
statute — Prirchase of land In City of London.] — 

Re Marlborou«h’s (Duke) Pension (1894), 10 
T. L. B. 402. 


B, Release, 

835. General release — Of all actions — Affects 
arrears only.] — Anon. (1582), Godb. 11, pi* 17 ; 

78 E. R. 7. , . 1, 4.. 

835 , .] — A release of all actions 

shall not discharge the growing arrears of an 
annuity.— Tuke v. Cheek & Castkel (1602), Cro. 
Eliz. 897 ; 78 E. R. 1120. 

837. Release by parol — Annuity created by 
deed.] — CuPiT v, Jackson, No. 979, post, 

838. Right to obtain release — When sequestra- 
tion Issued against annuitant.] — The ct. has no 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

1. Release obtained by fraud — Wlveiher 
cammUiee of limatic may impeach 


release.]— lie McSiieruy (1861), 10 Gr. 
300.— CAN. 

g. Release by letter — Of annuity 
under settlement— Effect of ,] — Langley 


V . Langlev (1840), 2 I. Eq. li. 313. — 

IR. 

h. Release given by illiterate person — 
Whether set aside when consideration 
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jurifidictioii to order, upon motion, a person not a 
party to the cause, to pay into ct. the arrears of 
an annuity granted by him to deft, against whom a 
sequestration has issued for want of a sufficient 
answer, unless^ the grantor has, by his conduct, 
waived the objection to the jurisdiction. But he 
may, notwithstanding, & without applying for 
the leave of the ct. obtain from the grantee a 
release of the annuity. — J ohnson v. Chippindall 
( 1828), 2 Sim. 6,5 ; 67 E. R. 711. 

Annotations Befd. Wilson v. Metcalfe (1839). 8 L. J. Ch. 

331 ; W^d V. Bootli (1872), L. K. 14 Eq. 195 ; Rc Slade, 

Slade V. Hulme (1881), 18 Ch. D, 653 ; Craig v. Craig: & 

Hamp, [1896] P. 171. 

839. What amounts to release — Deed not neces- 

sary,] — A. having, in 1835, granted to B. an annuity 
of £150, for twenty-one years, with certain allow- 
ances to B. on the sale by him of spirits made by 
A., by a deed containing a proviso that when the 
allowances should exceed £400 a year, the annuity 
should not be payable so long as those allowances 
exceeded £400 a year, by a memorandum in writing, 
in 1830, without deed, it was agreed that in 
consideration of B.’s relinquishing the annuity, 
A. should pay to B. £300 a year, from a certain 
day, for seven years, in lieu thereof. In a letter 
addressed by A. to B., in 1838, <fe assented to by B., 
A. declared that B. was entitled under the deed 
to cortam specified allowances, not to be less than 
£400 a year, or to be made up to that amount, & 
that B. was to receive £300 a year over & above all 
other allowances under the agreement of 1836, 
so as to yield him together not less than £700 a 
year ; — Held : (1) that B. was entitled under the 
agreement of 1836, taken by itself, to the £300 a 
year, irrespectively of the amount of allowances 
receivable by him ; (2) no release of the annuity 
by deed was necessary ; & abstaining from 

demanding or receiving the annuity was a sufficient 
relinquishment. — Home v. Booth (1842), 3 Man. 
& G. 709 ; 4 Scott, N. R. 526 ; 11 L. J. O. P. 74 ; 
133 E. R. 1325. 

840. Annuity not paid or received — After 

agreement substituting new annuity.] — H ome v. 
Booth, No. 839, ante. 

841. Release executed by mistake — Transaction 
set aside.] — A. executed a bond to B. & C., con- 
ditioned for payment of an annuity of £100 to D. 
for life, & assigned an annuity of £120 for the life 
of M. & a policy of insurance for £700 on M.’s life, 
to B. & C., upon certain trusts for further securing 
the annuity of £100. M. died, & A. died shortly 
afterwards, having, as was then believed, received 
the £700 & applied it to his own use. Shortly 
afterwards D., in consideration of £500, released 
A.'s personal representative & B. & 0. from the 
annuity of £100 & the securities for it. Some years 
afterwards it was discovered that A. had placed 
the £700 in a bank, in the names of B. & O., where 
it still remained : — Held : the release having been 
executed under a mistake was inoperative, & the 
£700 remained impressed with the trusts for 
securing the annuity of £100 . — ^Hohe v. Becher 
( 1842), 12 Sim. 465 ; 11 L. J. Ch. 153 ; 6 Jur. 93 ; 
59 E. R. 1211. 

Annotations : — Refd. Fitzgerald v. Fitzgerald (1868), L. H. 

2 P. C. 83. Mentd. Rogers v. Acastcr (1851), 14 Beav. 445 ; 

Widgory v. Teppor (1877), 5 Oh. D. 516. 

842. Release obtained by fraud — Agent of 
grantor withholding purchase-money — Release left 
in possession of agent.] — The grantor of an annuity 
entrusted T. with a sum of money for the purpose 
of redeeming it. T., without paying the money. 


obtained from the grantee a deed of release of the 
annuity. The grantee, however, did not sign any 
receipt for the money. T., who acted in the whole 
transaction as the agent of both parties, retained 
the money, & for the purpose of concealing his 
fraud, continued the payment of the annuity. He 
afterwards died insolvent : — Held : under the 
particular circumstances of the case the grantor 
was not discharged. — V andeleur v* Blagbave 
( 1847), 17 L. J. Ch. 45 ; 10 L. T. O. S. 261 ; 11 
Jut. 935, L. C. 

Annotation Couid, Wall v. Cockerell (1860), 29 L. J. Ch. 

816. 

843. Annuity deed delivered to 

grantor.] — In 1842, pltf. granted an annuity, & 
one solr., C., acted on behalf of both parties. In 
July, 1845, an arrangement was made between 
pltf.’s solr. & C., who was supposed by him to be 
still acting as the solr. of the annuitant, that 
£9,850 was to be paid to C., as the agent of the 
parties entitled to the annuity, & thereupon a 
release was to be executed of the annuity. On 
Sept. 24 following, pltf.’s solr. paid to C. part of 
the £9,850, but O. not having possessed himself of 
the securities which were on that occasion to be 
delivered up, a new arrangement was made for a 
temporary delay ; &; on Oct. 4 following, the twt) 
solrs. met to complete the transaction, when the 
residue of the £9,850 was paid by pltf.’s solr. to C., 
& the annuity deed, which had been previously 
given by the annuitant to C. , and the memorandum 
of the judgment which had been entered up were 
delivered up by C., but no release of the annuity 
was executed by the annuitant. In May, 1846, 
the annuitant employed another solr., who made 
application for payment of the annuity, as if 
nothing had transpired touching the redemption 
or re-purchase of it. On bill filed by pltf. to 
restrain proceedings at law to obtain the payment 
of arrears of the annuity, notwithstanding tlie 
denial by the annuitant in his answer of C. having 
any authority to enter into any arrangement for 
the purchase of the annuity, the proceedings at 
law were restrained upon pltf. paying into ct. the 
amount of the annuity due & to become due from 
time to time, & undertaking forthwith to bring 
an action at law against the annuitant to try the 
question of C. ’a authority to make the airangement 
for the purchase of the annuity, the aunuitant 
admitting the tender by pltf. of a release of the 
annuity. — Teesdabe v. Swindall (1847), 16 L. J. 
Ch. 166. 

Presumption from non-payment.] — See No. 879, 
po^t 

Duration of annuity.] — See Pait IV., Sect. 1, 
sub-sect. 2, B., a7Ue, 

C. Rescission. 

(a) /n What Cases Set Aside. 

844. Inadequacy of price.] — An annuity being 
purchased for four years’ purchase, on a life of 
thii'ty, subject slightly to the gout, set aside for 
inadequacy of price. — H eathcote v. Paignon 
( 1787), 2 Bro. C. C. 167 ; 29 E. R. 96, L. C. 

AnrwtatUnis : — Coxxsd. Grlttith v. Spratley (1787), 1 Cox, 
Eq^. CaB. 383 ; Qlbaon v. Jeyos (1801), 6 Ves. 266 ; Low 
V. Barobard (1803), 8 Ves. 133 ; Ware v. Horwood (1807), 
14 Vos. 28 ; Thistlowood (1812), 19 Vos. 236. Apld. 
Douglas V. <3ulverwell (1861), 3 Gifl. 251. Be!d. Day v. 
Newman (1788), 2 Cox, Eg. Cas. 77 ; Hoffman v. Cooke 
(1800), 6 Vos. 623 ; Underhill v. Horwood (1804), 10 Ves. 
209 ; Pennell v. MUlar (1857), 23 Bear. 172 ; Falcke v. 
Gray (1859), 4 Drew. 651. 


inade^tmte .] — A release ot an annuity, 
given by an iUlterate person without 
professionsd assistance, & lor Inade- 
quate consideration, was set aside after 


several years ; the Joe being held 
inadequate as to by whose 

covenant the annuity was seoured, 
although, considering the nature 


the security, it might not have been 
BO from a stranger. — tGarvey ,v. 
M*Minn (1846), 9 LEq. R. 526.— IR. 
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Sed, 2. — Annuities: Svh-secL 2, C. (a) 6c (b).] 

846. .] — Barnard v, Flint (1793), 3 

Anst. 733, n. ; 145 E. R. 1022, n. 

846. .] — Mere inadequacy of value is not 

a sufficient ground to set aside an annuity. — 
Speed v. Philips (1796), 3 Anst. 732 ; 145 E. R. 
1022. 

847. .] — An annuity cannot be set aside 

upon mere inadequacy of price ; which can be 
applied only as evidence of fraud. The notion of 
a market price, ascertained in the usual way upon 
the principle of calculation at an insurance office, 
is not a just criterion of the value. Therefore a 
bill to set aside an annuity, the circumstances not 
amounting to fraud, was dismissed with costs. — 
Low V, Barchard (1803), 8 Ves. 133 ; 32 E. R. 
303, L. C. 

848. Onus on grantor to prove transaction 

fair.] — If a legatee agrees to sell to the exor, of the 
will his legacy for an annuity, the burden will lie 
on the exor. to show that there was no unfairness 
in the transaction . — Re Biels’ Estate, Gray v. 
Warner (1873), L. R. 16 Eq. 577 ; 42 L. J. Oh. 
556 ; 28 L. T. 835 ; 21 W. R. 808. 

AnnMatiim : — Mentd. Harloc v. Harloo (1875), 4d L. J. Cli. 
512. 

849. Sale by solicitor to client.] — Sale of an 
annuity by an attorney to his client set aside 
under the circumstances. — Gibson v» Jeyes 
(1801), 6 Ves. 266 ; 31 E. R. 1044, L. C. 

Annotations: — ^onsd. Holman v. Loynes (1854), 4 De G. M. 

& G. 270 I Moody v. Cox & Hatt, [1917] 2 Ch. 71. Refd. 
Morse v. Royal (1806), 12 Ves. 355 ; Cane v. Allen (1814), 

2 Dow, 289 ;• Adamson v, Evltt (18.S0), 9 L. J, O. S. Ch. 1 ; 
Hunter r. Atkins (1834), Coop. temp. Brough. 164 : Dent 
V. Bennett (1839), 4 My. & Cr. 269; Edwards o. MejTick 
(1842), 2 Hare, 60 ; Cooke v. Lamotte (1851), 16 Beav. 
234 ; Hoghton v. Hoghton (1852), 15 Beav. 278 ; Barnard 
r. Hunter (1856), 28 L. T. O. S. 152 ; Savery v. King 
(1856), 5 H. L. Cas. 627 ; Waters v. Thorn (1856), 22 
Beav. 547 ; Johnson v. Fesemeyer (1858), 3 De G. & J. 
13 ; Grcfiley v. Mousloy (1859), 4 De G. 6c J. 78 ; Smith 
V. Kay (1859), 7 H. L. Cas. 751 ; King r, Anderson (1874), 
23 W. R. 196 ; Pisani v. Ai-G. for Gibraltar (1874), L. R. 
5 P. C. 516 ; Widgery v. Teppor (1877), 38 L. T. 434 ; 
Erlangor v. New Sombrero Phosphate Co. (1878), 3 App. 
Cas. 1218; Ward v. Sharp (1884), 53 L. J. Ch. 313; 
I’lowright . Lambert (1885), 52 L. T. 646 ; Buddy's 
Trustee v. Peard (1886), 33 Ch. l3. 500 ; Readdy v. Prender- 
gast (1886), 55 L. T. 767 ; Liles v, Terry (1895), 12 T. L. R. 
26; Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 
2 Ch. 392 ; lie Rogerstone Brick & Stone Co., Southall v. 
Wcscomb, [1919] 1 Ch. 110. Mentd. Lovesy v. Smith 
(1880), 49 L. J. Ch. 809 ; Blschofl’s Trustee v. Frank 
(1903), 89 L. T. 188. 

850. Retention of part of consideration money — 
By agent for both parties.] — If the person employed 
by the grantor of an annuity to raise money, & 
by the grantee to pay the consideration, retain any 
part of it for a debt due to himself from the grantor, 
A; for the expenses of deeds, the ct. will set aside the 
annuity on payment of principal & interest, though 
the grantee is not privy to the retainer. — Calton 
V. Porter (1824), 2 Bing. 370 ; 9 Moore, C. P. 
703 ; 3 L. J. O. S. O. P. 43 ; 130 E. R. 348. 

Annotations : — Distd. Barber v. Thomas (1849), 7 C. B. 612. 
Reid. Jones v. SiJ bcrschlldt (1826), 4 Bing. 26 ; Aberdein 
r. Jerdan (1850), 20 L. J. Q. B. 111. 

851. Payment to agent of grantee.] — 

To induce the ct. to set aside a warrant of attorney 
pven to secure an annuity, on the ground of an 
improper returning or retaining of part of the 
consideration money, the fact of such returning or 
retaining must be distinctly unequivocally 
sworn to. 

At the time of executing an annuity deed, the 
grantor, an attorney, received the full amount of 
the consideration money, £170, & immediately 
paid thereout £8 6s. 6d. for the costs of preparing 
the securities & enrolling the memorial, & £20 
to the grantee's agent, in satisfaction of a liability 
to him, the agent, upon a bill of exchange drawn 


by the grantor upon & accepted by his father, & 
which was within a week of maturity : — Held : 
this was not such a transaction as would warrant 
the ct. in setting aside the securities eleven years 
after the date of the grant. — ^B arber v. Thomas 
(1849), 7 0. B. 612 ; 137 E. R. 243. 

852. Grant obtained by undue influence.] — 
Grant of an annuity fraudulently obtained by a 
person having a spiritual ascendancy over a woman, 
who was under a state of religious delusion, set 
aside upon principles of public policy. — Norton 
V. Relly (1764), 2 Eden, 286 ; 28 E. R. 908, L. C. 

AnnoMions : — Retd. NottMge v. Princo (1860), 2 Glff. 246 ; 

AlJcsard v. Skinner (1887), 36 Ch. D. 145. 

Undue influence generally.] — See Contract, Vol. 
XII., pp. 98 et aeq. 

Failure of consideration.]— Contract, Vol. 
XII., p. 224, Nos. 1859, 1860. 

(b) Recovery of Purchase Price. 

853. When recoverable — Contract executed.] — 

Where A. purchased an annuity for his life, which 
was regularly yjaid up to the time of his death, 
but no memorial of the ^ant of annuity was 
enrolled : — Held : A.'s extrix. could not, on that 
ground, insist that the contract was void, & 
recover back the consideration money paid for 
the annuity. 

Where the grantor of an annuity avoids it on the 
ground of non-compliance with the statute, the 
grantee also has a right to treat it as void & to 
recover back his money, & there is a great difference 
also where the grantee still has power to avoid the 
annuity. But here the contract has been fuUy 
executed as in Andree v. Fletcher (1789), 3 Term 
Rep. 266, there are many strong cases respecting 
illegal wagers, where it has been held that money 
actually paid over cannot be recovered back 
(Holroyd, j.). — Davis v. Bryan (1827), 6 B. & 0. 
651 ; 9 Dow. & Ry. K. B. 726 ; 5 L. J. O. S. K. B. 
237 ; 108 E. R. 591. 

Annotations : — Refd. Molton v. Camroux (1840), 4 Excli. 17 ; 

He London Celluloid Co. (1888), 39 Ch. D. 190. 

854. What amount recoverable — Whole amount.] 

— Where an annuity is rescinded after it has been 
paid for some time, the purchaser is entitled to 
receive back his whole purchase-money. — Beau- 
champ V. Borret (1792), Peake, 148 ; 170 E. R. 
no, N. P. 

An7u>tations : — Dbtd. Hicks v. Hicks (1802), 3 East, 16. 

Refd. Broinley v. Holland (1802), 7 Ves. 3. 

855. Less payments by grantor.] — 

Where an annuity is set aside & an action brought 
for the money an account is always taken of all 
money received under the annuity. — ^B yne v, 
Vivian (1800), 5 Ves. 604 ; 31 E. R. 762, L. C. 

Annotations : — Distd. Bromley v. Holland (1800), 5 Vcis. 

610. Folld. Holbrook ??. Sharpey (1812), 19 Ves. 131. 

]^fd. Simpson v. Howden (1837), 3 My. & Cr. 97 ; Maiis- 

Ikdd V. Ogle (1855), 1 Jur. N. S. 415. 

856. .] — Where the grantee of 

an annuity, set aside for a defective registry, brings 
an action for money had & received to recover 
back the consideration money paid for it, the 
grantor may set off the payments made in respect 
of such annuity, though for more than six years 
unless pltf. reply the Statute of Limitations. — 
Hicks v» Hicks (1802), 3 East, 16 ; 102 E. R. 602. 

Annotations : — Consd. Holbrook v. Sharpey (1812), 19 Vos. 

131. Distd. Davis v. Bryan (1827), 6 B. & C. 651. Consd. 

Cowpor V. Godmond (1833), 3 Moo. & S. 219. 

857. •] — The Ct. of Ch. has 

jurisdiction, even after the grantor of an annuity 
has twice failed at law in his attempts to set aside 
the annuity, to declare it void & order the securities 
to be delivered up, & the payments of the annuity 
from the date of it to be deducted from the 
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consideration paid for it* The price paid by the 
grantee, &> not that by the assignee, is to be taken 
in the account. — Bromley v. Holland, Tyrrell 
& Garden (1802), Coop. G. 9 ; 7 Ves. 3 : 35 E. R. 
458, L. C. 


wunpson v. nowaen (1837), 3 My. & Cr. 97 ; Irving v. 
Thompson (1839), 9 Sim. 17 ; Mansfield v. Ogle (1855), 
24 L. J, Ch. 450. Mentd. Brisbane v. Dacres (1813), 5 
Taunt. 143 ; Luke v. South Kensington Hotel Co. (1877), 
7 Ch. D. 789 ; Brooking v. Maudslay & Field (1888), 38 
(^h. D. C36. 

858. — .] — Decree on setiing aside 

an annuity, for want of a memorial registered, an 
account of the consideration, with interest & costs, 
& of all the annual payments : the balance on 
either side to be paid ; the securities delivered up ; 

a reconveyance. — Holbrook Sharpey (1812), 
J9 Vcs. 331 i 34 E. B. 467. 

859. Price paid by grantee — Not by trans- 

feree.] — Bromley v, Holland, Tyrrell & Oak- 
den, No. 857, ante* 

860. Cost of conveyances — Allowed.] - 

Where an annuity was ordered to be set asides on 
the terms of an account being taken before the 
prothonotary, who was to ascertain what sum 
might be due from the grantor to the grantee in 
respect of principal & interest : — Held : the latt er 
was entitled to be allowed the fair & reasonable 
disbursements for the conveyances, by which the 
annuity was secured, but he could not claim sums 
paid by him for insuring the life of the grantor, 
unless there had been a special provision in the 
deed to that effect. — Williamson v. Goold (1823), 
1 Bing, 310 ; 8 Moore, 0. P. 324 ; 130 E. R. 128. 

861. Cost of insuring life of grantor — Not 

allowed — In absence of special provision.] — Wil- 
liamson V. Goold, No. 860, ante* 

862. Nature of remedy — Money had & received 
— When available.] — The Stat. Limitations is no 
bar to an action brought to recover back the 
consideration paid for an annuity, notwithstanding 
more than six years have elapsed since the date of 
the grant, where the grantor, having for some years 
))aid the annuity without objection, has, within 
six years from the commencement of the action, 
elected to avoid the annuity by reason of a 
defective memorial. Money had Sc received is 
the proper form of action in such a case. — Oowpeh 
V. Godmond (1833), 9 Bing, 748 ; 3 Moo. Sc S. 
219 ; 2 L. J. 0. P. 162 ; 131 E. R. 795. 

^ inm)tatum.8 : — Apld. Churchill v. Bertrand (1842), 3 Q. B. 
.OGH ; HiiggiiiH V. Coates (1843), 5 Q. B. 432 ; Mol ton r. 
('amroux (1849), 4 Exeh. 17. 

863. Tender of old deeds unneces- 

sary.] — The grantee of a void annuity, on account 
of an informality in the deeds, cannot maintain 
an action for money had Sc received to recover 
back the money, until he has demanded fresh deeds 
from the grantor. But it is not necessary for tlie 
grantee to tender back the old deeds previous to 
the commencement of such action. — Widdle v. 
Lynam (1795), Peake, Add. Oas. 30 ; 170 E. R. 
183 ; 8itb nom* Weddel v* Lynam & Jones, 1 
Esp. 309, N. P. 

AnTiotations : — Consd. Waters v. Mansell (1810), 3 Taunt. 
50. Apld. Cowper v* Godmond (1833), 3 Moo. & S. 219. 

864. .] — To entitle the grantee 

of an annuity to recover back the price, as money 
had & received, it is sufficient if the grantor has 
communicated to the grantee that there are defects 
in the memorial, & has treated for a compromise on 
the ground of the annuity being void, although 
the grantee neither demands payment of the arrears, 
nor tenders new securities, nor delivers up the old 


nnotations Low v, Barchard (1803), 8 Ves. 133. 

Apld. Ware v. Horwood (1807), 14 Ves. 28. Consd. 
Ana||J V. Hadden (1817), 2 Mer. 1G4 ; Hawkins v. HaJl 
Donnelly, 230. Reid. Duff v. Atkinson (1803), 
8 Ves. 577 ; Holbrook v. 8harpey (1812), 19 Ves. 131 : 


ones, before he sues ; & although the grantor has 
taken no active measures to set aside the securities. 
— Waters v* Mansell (1810), 3 Taunt. 56 ; 128 
E. R. 23. 

Annotation : — Apld. Cowper r. Godmond (1833), 9 Bintf. 

748. 

865. — Not on avoidance by adminis- 

trator of grantor.] — Intestate granted an annuity 
to pltf. Alter his death, his administratrix caused 
the annuity to be vacated for a defect in the 
memorial. Pltf., to recover the balance of con- 
sideration money, brought indebitatus assumpsit 
against the administratrix for money had & 
received by the intestate to pltf.’s use, stating 
promises by intestate & by deft. : — Held : although 
a right to recover the consideration money became 
vested in pltf. on the refusal to continue the annuity, 
such right did not go back, by relation, to the 
time when that money was originally paid : <fc 
therefore counts in the above forms were not 
api)licable. — Churchill v. Bertrand (1842), 3 
Q. B. 568 ; 2 Gal. & Dav. 548 ; 11 L. J. Q. B. 270 ; 
0 Jur. 855 ; 114 E. R. 025. 

.innofation : — Reid. Molton v. Camroux (1S49), 4 Exch. 17. 

866. Security set aside — Validity of 

annuity not affected.] — If any one of the securities 
for an annuity bo set aside, the grantee may recover 
back the purchase money in an action for money 
had Sc received , for failm*e of consideration. Though 
it does not appear on what ground tlie security 
was set aside, nor whether the objection to it 
affects the validity of the annuity. As, where a 
rule was obtained by the grantor to set aside the 
warrant of attorney & jn’oceedings thereon, on 
grounds some of which would, & some would not, 
affect the validity of the annuity ; & the rule was 
made absolute in terms not showing which objection 
prevailed ; Sc no evidence was given on the point. — 
Huggins v* Coates (1843), 5 Q. B. 432 ; 1 Dav. 
& Mer. 433 ; 13 L. J. Q. B. 46 ; 2 L. T. O. 8. 
227 ; 8 Jur. 334 ; 114 E. R. 1313 ; previous 

proceedings (1842), 1 Dowl. N. S. 827. 

867. Lien.] — Bazzelgetti v* Battine, 

Battine V* Bazzelgetti (1818), 2 Swan. 156, n. ; 
36 E. B. 576 ; sub nom* Bosalquet v* Battie, 
cited in 2 Wils. Ch. at p. 151, L. C. 

Antwiatinns : — Distd. Davis r. Marlborough (1819), 2 WiH. 

(3i. 130. Consd. Knight V. Bowyer (1858), 2 Do G. & J. 

421. Refd. Belly v. Watiion (1849), 7 Hare, 351. 

868. .] — Qu* : where an estate “ Sc 

all woods ” upon it are demised for a term, without 
express words making the termor dispunishable 
of waste, upon trust by different specified ways Sc 
means, including “ felling timber,” to raise Sc pay 
an annuity when in arrear, whether this gives the 
annuitant any interest in the timber, or operates 
as a mere personal agreement. 

It has been decided in the ct., that though at 
law, when an annuity is set aside, the annuitant 
may, on giving credit for the payments of the 
annuity which he has received, recover back the 
price of the annuity, & notwithstanding a party 
cannot on general principles be relieved in this 
ct., unless he does what is equitable, yet that when 
an annuity is set aside in this ct. for non-compliance 
wdth the Act, the annuitant has no lien on the 
estate for the price of the annuity (Lord Eldon, 
C.). — Davis v* Marlborough (Duke) (1819), 
2 Wils. Ch. 130 ; 2 Swan. 108 ; 37 E. R. 258, 
L. C. 

Annotations : — Refd. Polly v. Wathen (1849), 7 Haro, 351 : 

Mansfield r. Ogle (1855), 24 L. J. Ch. 450. Mentd. Cooper 

V. Reilly (1829), 2 Sim. 660 ; Portmore v. Taylor (1831), 

4 Sim. 182: King v. Hamlet (1835), 9 Bli. N. S. 575 ; 

Payntcr v, Carew (1854), Kay, App. XXXVI. ; Bromley 

V. Smith, Bonstead v. Bromley, Smith v. Bromley (1859), 

26 Beav. 644 ; Webster r. Cooke (1867), 36 L. J. Ch. 753 ; 

0*Rorko V. Bollngbroke (1877), 2 App. Cas. 814 ; Fry v. 

Lane, He Fry, Whittet r. Bush (1888), 40 Ch. D. 312. 
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Rentcharges and Annuities. 


Sect. 2.- Annuities: Sub-sect. 2, C. ib) & (c), D. & 
E. Part VIII. Sect. 1 ! Sub-sect. 1, A.] 

Effect of Statutes of Ltmitatlon.] — See Limita- 
TioK OF Actions, Vol. XXXII., pp. 335, 336, Nos. 
197-200. 


(c) Practice* 

869. Claim by trustees for creditors — Necessity 
Of affidavit of circumstances from grantor — Ille- 
gality of consideration.] — Wiiere an annuity is 
sought to be set aside for an illegality in the pay- 
ment of the consideration, there must be an 
affidavit of the circumstances from the grantor 
himself. — Dabtnall v. Wellesley (Marquis) 
(1822), 3 Brod. & Bing. 255 ; 7 Moore, 0. P. 63 ; 
129 E. R. 1282. 


D* Presumption from Non-Payment* 

870. General rule — Limits as in Statute of 
Limitations.] — To a bill filed for payment of a 
rentchf^ge, one of defts. pleaded twenty-six years’ 
possession without accounting for or paying over 
to pltf. any part of the rents & profits. Plea 
allowed; but, under the circumstances, ordered 
to stand over till a co-deft. had answered, pleaded, 
or demurred. 

Cts. of equity will presume a release within the 
same limits of time, within which juries will be 
directed to presume it ; whether any statute of 
limitations is applicable to the case or not. — 
Baldwin v* Peach (1835), 1 Y. & C* Ex. 453 ; 
160E. R. 185. 

871. Long interval — Annuitant main- 

tained by party liable,]— Interest & an annuity 
• payable by a brother to a sister presumed, after a 
long inter-'^al, to have been satisfied, she having 
lived with & been maintained & clotlied by her 
brother.— Shadbolt v. Vakderplank (1861), 29 
Beav. 405 ; 54 E. R. 684. 

872. What period sufficient — Over forty years.] 
— SOUTHCOT V* SOUTHCOT (1636), 1 Rep. Oh. 108 : 
21 E. R. 521. 

873. Over twenty years — Lands sold in 

period.]— Baldwin v. Procter (1636), 1 Rep. Ch, 
102 ; 21 E. R. 520. 

874. Purchaser with notice.]— Account 

of arrears of an annuity decreed against a pur- 
chaser with notice ; the length of time not being 
sufficient to raise a presumption of satisfaction. — 
Wynn v. Williams (1799), 5 Ves. 130 ; 31 E. R. 
507. 

875. Over thirty years — Lands sold in 

period.]— Bales v. Procter (1639), 1 Rep. Ch. 
144 ; 21 E. R. 532. 

876. -.] — L. gives D. an annuity for 
life, she dies in 1718, &; in 1740 a bill is brought by 
her representative for the arrears from 1708 to the 
death of D., the ct., from the length of time, 
presumed it to be paid, & dismissed the bill with 
costs. 

Though it is a rule, that the statute of limitations 


will not run as to a legacy, yet it will not hold as 
to an annuity. — Smallman v* Hamilton (Lord) 
(1760), 2 Atk. 71 ; 20 E. R. 443. 

877. .] — White v. Parnther, No. 

050, ante. 

878. .] — Decree dismissing a bill for 

arrears of an annuity, on the ground of presumed 
satisfaction & lapse of time ; varied by directing 
the bill to be retained for twelve months, pltf. 
to be at liberty to establish her claim in an action 
at law. — Haworth v* Bostock (1842), 9 01, & Fin. 
59 ; 8 E. R. 337, H. L. 

879. ^Seventeen years — Presumption of lost 

release.] — If, in an action of covenant for arrears 
of an annuity, deft, plead a release, lost by time 
& accident, &, to induce the jury to presume a 
release, show that the annuity was not paid for 
seventeen years, & that pltf. had borrowed money 
of the grantor of the annuity, & regularly paid him 
interest, without setting off the annuity. The 
jury ought not to find for deft., unless they are 
satisfied that there is fair ground for supposing, 
that, at some particular period during the seventeen 
years, pltf. actually executed a release of the 
annuity ; &, to rebut the presumption of such a 
release, the jury may look at the situation of the 
parties, & take into their consideration the cir- 
cumstances of pltf. being a near relative of the 
grantor of the annuity, having large expectations 
from him, &; of the grantor being a very old man, 
peremptory with his relatives, & very attentive to 
his pecuniary concerns. — Bigg v. Roberts (1827), 
3. 0. & P. 43 ; 172 E. R. 315, N. P. 

880. Five years.] — A married woman 

being entitled to an annuity, charged on a planta- 
tion & residuary estate in Jamaica, devised to A., 
her husband, under an authority from A., received 
the produce of the estate from 1811 to 1816, & 
never accounted for it : during that period she 
never applied for any arrears of her annuity : — 
Held : the annuity must be presumed to have been 
satisfied. — Carter v. Anderson (1830), 3 Sim. 
370 ; 8 L. J. O. S. Ch. 91 ; 57 E. R. 1036. 

881. Twenty-six years.] — Baldwin v* 

Peach, No. 870, ante* 

882. Thirty-nine years — Evidence of re- 

demption.] — Bostock v* Hume, No. 830, ante* 

883. Presumption of lost release — When raised 
— Grounds for supposing release executed.] — 
Bigg v* Roberts, No. 879, ante. 

884. Circumstances rebutting presump- 

tion.] — Bigg v* Roberts, No. 879, ante. 

Effect of Statutes of Limitation.] — See Part IX., 
post. 

Effect of laches.] — See Part VIII., Sect. 3, post. 


E* Other Cases 

886. Death of grantee.] — If the grantee of an 
annuity die before the money becomes due, the 
payment is discharged. — Priced. Williams (1595), 
Oro. Eliz. 380 ; 78 E. R. 627. 

886. Death of grantor,] — An annuity pro 


PART VII. SECT. 2, SUB-SECT. 2.— E. 

k. Mergtr — Conveyance to annuitant 
of part of land — On which annuity 
chargexi .] — Maclennan v. Gray (1888), 
16 O. R. 321 ; Affd., 18 S. C. H. 653.— 

CAN. 

l. By estoppel .) — Radhey Lal 

V. MAHEStt'PBABAD (1885), I. L. R. 
7 All. 864.--IND. 

m. Annuity given by mort- 

gage deed — Mortgagee becoming pur- 
efuiBer of equity of redemption .] — 
Lachmi Narain V* Sajjadi Beg am 
11917). 1. L. R. 39 AIL TOft.—IWD. 


n. .] — A., by will, grranted on 

aniuuty chargeable on ten honBes, 
three of which ho afterwards conveyed 
to annuitant : — Held : an extinguiisb- 
nicnt of the annuity ; either by analogy 
to the common law, which holds that a 
purchase by a grantee of a rentchaa^e 
of a portion of the land out of which 
It issues extinguishes the rent ; or 
because the grant of the throe houses 
revoked the will. — H ewbon v* Carolin 
(1862), 4 It. Jut. 214.— IR, 

o. Eviction of lessee for purposes 
of extinguishment of annuity — Whether 
annuity extinguished*}— -JovvB v* Kear- 


ney (1841), 4 I. Eq. 11. 7L— IR. 

p. Annuity to nephew of testatrix 
— Power of annuitant to appoint to suns 
— Failure to exercise appointment — 
Effect o/.T— S mith’s Estate, White- 
stone & Harrison, Petitioners, 
[1905] 1 I. R. 453.— IR. 

q. Gift of annuity to daughter until 
marriage — Proviso for cesser of the 
annuity on> marriage.] — Re Barelte, 
M'Oalmont V. Barklie, [1917] 1 I. R,. 

1.— IR. 

r. Charge on life estate — Deatl^. of life 
tenant — Whether annuity disdiarged.] 
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conciliof etc., to the grantee for his life not 
determined by the death of the grantor. — W aunb- 
FORD V, Giles (1697), as reported in Noy, 70 ; 
74E. K. 1038. 

Disclaimer by annuitant subject to restraint 
on anticipation.]— Husband & Wife, Vol. 
XXVII., p. 107, No. 8.34. 

Presumption of gift from wife to husband.]— 


See Husband Wife, Vol. XXVII., p. 172, 
Nos. 1402, 1403. 

Adultery of wife as defence to claim for arrears.! 

— See Husband & Wife, Vol. XXVII., pp. 230, 
237, Nos. 206^9-2080. 

Annuity payable to Infant under settlement — 
Repudiation of settlement by Infant .] — See 

Infants, Vol. XXVIII., p. 168 , No. 181 . 


Part VIII. — Recovery of Rentcharges and Annuities. 


Sect. 1.— RENTCHARGES. 

Bub-sect. 1. — Entry. 

A. Power to Enter and Hold Land until 
Satisfaction, 

See Law of Property Act, 1925 (c. 20), ss. 121, 
140. 

887. Power incidental to grant.] — Roper v, 
Roper, No. 545, ante, 

888, Power conferred by Instrument — Limited 
by way of use — Nature of estate.] — If a rentcharge 
be granted in fee with a clause of distress, & a fine 
be levied of the lands to the use & intent that if 
the yearly rent should bo behind, & no sufficient 
distress, the grantee, his heirs or assigns, may 
enter till the rent be paid : on half a year’s rent 
becoming arrear, the grantee may enter ; for this 
is not a condition, but a limitation to the use & 
shall be construed according to the intent of the 
parties, 

A fine levied to the grantee of a rentcharge, 
with a power limited by way of use, to enter on 
non-payment of the rent, “ & retain until he be 
fully satisfied,” conveys to him on entry an estate 
in possession, of which liis lessee may maintain 
ejectment ; for it is quasi a conditional inlieritance 
until the rent be paid. 

Qu, : If a man grant a rentcharge in fee, & 
covenant to levy a fine to the uses, intents, & 
purposes, that if the rent be behind, the grantee 
then & from thenceforth may enter, etc., after- 
ward the fine is levied, whether ho can enter for 
rent arrear, due & demanded before the fine was 
levied. — U averoill v. Hare (1618), Cro. Jac, 
510 ; 3 Bulst. 250 ; 2 Roll. Rep. 12 ; 79 E. R. 
435. 

Annntaliom : — Apld. Jerniriot v. Cooly (166G), 1 Lev. 170. 
Refd. Pate.soa v, Dancro.s, Walinbiirios Case (1602), 1 Keb. 
287. Mentd. Tewkesbury v. Diston (1805), 2 Smith, K. B. 
508. 

889. Executor of owner of rentcharge — 

Whether entitled to enter.] — H assell d, Hodgson 
V, Gowthwatte, No. 39, ante, 

890. .] — If an annuity be granted 

out of land, with power to the grantee, & his 
assigns, in case the annuity be in arrear, to enter 
& retain possession of the land until payment, & 
the p^antee enter for-non-payment, of the annuity, 
& die in possession of the land, the arrears being 
still unpaid. Semble : the exor, of the grantee 
took such an interest in the land as would entitle 
him to maintain an ejectment. — D oe d. Bugden 
V, Weaver (1848), 2 Car. & Kir. 754. 

891 . Right of annuitant to bring ejectment 

p-Wlthout making demand.] — Lands were devised 
in f ee, charged with an annuity ; & power was given 


to the annuitant to distrain, if the annuity were in 
arrear for twenty days after the day of payment, 
being lawfully demanded ; power was also given, 
if it should be in arrear for forty days, to enter & 
enjoy the lands, to take the profits, until the 
annuitant should be thereby paid Sc satisfied all 
the arrears, with all costs, or until, the person 
entitled to immediate possession should pay all 
the arrears & costs : — Held : upon the annuity 
being forty days in arrear, the annuitant might 
bring ejectment, without making any demand. — 
Doe d. Biass v, Horsley (1834), 1 Ad. & El. 766 ; 
3 Nev. Sc M. K. B. 507 ; 3 L. J. K. B. 183 ; 110 
E. R. 1400. 

Annotation: — Refd. Doe d. Chawner v. Boulter (1837), 0 

Ad. &: El. 075. 

892, Devolution of power — Chattel in- 

terest.] — Doe d. Bugden v. Weaver, No. 890, 
ante, 

893, Sale to railway company — Validity of 

power against receiver.] — Wlien lands are sold to a 
railway co. in consideration of a rentcharge, the 
parties may agree for its being secured by a power 
of entry ; & a conveyance made upon such an 
agreement, whereby the land was conveyed to uses 
that the grantor should take the rentcharge, Sc if 
it fell into arrear should enter until satisfaction, 
was held to entitle him to leave to enter against 
a receiver of the undertaking appointed by tlie 
ct. — F orster v, Manchester & Milford Ry. Co., 
Re Manchester Sc Milford Ry. Co. (1880), ^9 
L.^T. Ch. 454. 

894, Powers of grantee In possession — To grant 
lease.] — Havergill v. Hare, No. 888, ante, 

895, ,] — Jemmot V, Cooly (1666), 1 

Lev, 170 ; 2 Keb. 270 ; 83 E. R. 353 ; sub norn, 
.Tbmot V, Cooley, T. Raym. 158 ; 1 Saund. 112 : 

1 Sid. 344, Ex. Ch. 

Annotations: — OoDSd. Parkhurst v. Smitli (1741), WillcH, 

327. Refd. Hassell d. Hodgrson v, Gowthwalte (1744), 

Willcs, 600 ; Doe d. Blass r, Horsley (1834), 1 Ad. & El. 

766 ; Doe d. Butler & Howard v. Kensington (1846), 10 

Jur. 305. Mentd. Doe d. Parsley v. Day (1842), 2 Q. B. 

147 ; Doe d. Darke v, Bowditch U846) ,8 Q. B. 073. 

896, Recovery of unpaid rent — From 

tenant in possession — Action for use Sc occupation.] 

— ^An action for use Sc occupation may be main 
tained by a grantee of an annuity after a recovery 
in ejectment against a tenant, who was in possession 
under a demise from year to year, for all rent in his 
hands at the time of notice by the grantee. Sc down 
to the day of the demise in the ejectment ; but 
not afterwards. — Birch v, Wright (1786), 1 
Term Kep. 378 ; 99 E. R. 1148. 

AnnotaiUms : — ^Refd. JRe Brindley, Ex p. Hankey (1829), 

Mont. & M. 247 ; Standes v. Christmas (1847), 9 L. T. 

O. 8. 169 ; Blundell v, Dnimmond (1848), 14 Jur. 673, n. ; 

H. V, Paulson, [1921] 1 A. C. 271. Mentd. Pulteney v. 


— Shaw's Will (1892), 10 N. Z. 
h, 11, 625.— N,Z. 

t. Annuity payable conditionally on 
partnership being continued — JDissolu- 


Hon of partnership — Effect on annuity,] 
— Menzies's Trustees v. Black’s 
Trustees, [1909] S. O. 239 ; 46 So. 
L. U. 205 ; 16 S. L. T. 580.— SCOT. 


a. Alimentary annuities unprotected 
by continuing trust — Effect of.] — 
lt7>RBE8'8 Trustees v, Tennant, 
119261 S. C. 294.— SCOT. 
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Sed. l.—H^ntchargcs : Sub-scct. 1 , A. <£• B.; mb- 
sects. 2,3 & 4, A.l 

(1801), a V>8. 73 ; Domi d. Jacklin v, Cartwright 
(1803), 4 East, 29; Cholmondeley r. Clinton (1S20), 

2 Jac. & W. 1 ; R. r. Herstmonoeaux (1827), 7 13. & C. 
r>51 : Doe d. Fisher r. Giles (1829), 5 Binsr. 421 : Buck- 
worth r, Simpson (1835), 5 Tyr. 344 ; Doe d. Chad born 
r. Green (1839), 9 Ad. & K1.C58 ; Brydfiresr. Lewis (1842), 

3 g. B. 603 ; Doe d. Clark r. Smarldge (1845), 7 Q. B. 957 ; 
Cattley r. Arnold, Banks r. Arnold (1859), 1 JoJui. & H. 
6S1 ; k. r. St. Giles without Cripplegate (1803), 4 B. S. 
509 ; Wlllesden Orersoers r. Paddington Overseers 0863), 

3 B, & S. 593 ; De Nlools v. Saunders (1870), 22 L. T. 661 ; 
Phillips r. Homfray (1883), 24 Ch. D. 439 ; Horn v. Beard, 
fl912J 3 K. B. 181 ; A.-G. v. De Keyser’s Royal Hotel, 
119201 A. C. 508 ; \Mieeler v. Keeble (1914). Ltd., [19201 
lCh57. 

897. To charge cost of repairs.] — PItfs. 
were entitled to a rentcharge, created by a deed 
of 1778, which contained a power on non-payment 
to enter upon the premises charged, 6: receive the 
rents, etc., until satisfaction of all arrears of tlic 
rentcharge, “ together with all such costs, etc., 
as should be laid out, etc., by or by reason of 
the non-payment thereof.” In 1844, the rent- 
charge being in arrear, & the property so dilapidated 
as to be unproductive, pltfs. entered into possession 
&; expended money in repairs, etc. : — Held : they 
had no lien on the land for the moneys so expended, 
whether defts., the owners of a subsequent rent- 
charge, nad notice of such repairs & liad acquiesced 
in the making thereof or not, & the remedy of 
pltfs., if any, was at law. & depended on the con- 
struction of the deed of 1778. — Hooper v. Cooke 
(1856), 25 L. J. Ch. 467; 27 L. 0. S. 178; 
2 Jur. N. S. 527, L. C. 

898. Land subject to two rentcharges — Entry 
by one grantee — Right of other to account — & 
moiety of profits.] — A man devised a rentcharge 
of £1() per annum to A. issuable out of B. ; with a 
clause, that if it should be behind, it should be 
lawful for him to enter, & hold till he was satisfied ; 

by the same will devised a like rentcharge of £10 
per annum to B. issuable out of the same land, with 
like clause of entry, etc., the land was not of 
sufficient value to answer both the rents ; & they 
were both in arrear, & both devisees had brought 
several ejectments, A had recovered ; & deft, 

being in possession, the other grantee brought his 
bill to have an account of the profits, & that one 
moiety might be applied to satisfy the arrears of his 
£10 per annum A it was decreed accordingly. — 
Eure v. Eure (1007), I Eq. Cas. Abr. lio, pi. 15 ; 
21 E. II. 922. 

899. On what terms possession restored— 
Trustees in possession — Term limited by instru- 
ment.] — Where a trustee of a term of years, upon 
the usual trusts for securing annuitic^s, has taken 
possession of the estates under the trusts, the ct., 
althougli all arrears of the annuities may after- 
wards be paid will not order possession to be 
given up to the grantor, except upon such terms 
as will enable the tinistee to resume it, A to receive 
the rents the moment the annuities are again in 
arrear. — Jenkins v. Milford (1820), 1 Jac. A W. 
629 ; 37 E. R. 508, L. C. 

Amnotatione : — Befd. Knight v. Bowyer (1858), 2 De G. & J. 
421. Menta. Baylies v. Bayllca (1844), 1 Coll. 537. 

900. Effect of failure to enter — Action by sub- 
sequent Incumbrancer.] — Deft, made cognisance in 
replevin, imder a power of distress for an annuity 
granted by G. to H. in Sept. 1806. Pltf. pleaded 
that in May, 1806, G., for securing another annuity, 
A in consideration of £3,000, granted, bargained, 
sold, A demised the premises in which, etc., to F. 
for ninety-nine years : — Held : no bar, without 
alleging entry by F., or that F. elected that the 
deed should enure by way of bargain A sale. — 
Miller v. Green (1831), 8 Bing. 92 ; 2 Cr. A J. 


142 ; 1 Moo. A S. 199; 2 Tyv. 1 ; 
131 E. R. 330, Ex. Ch. 


L. J. Ex. 51 ; 


dnmtatinns: — Consd. JohuBon v. Faulkner (ISiii), ‘j o u 
923. Retd. Hogan v. Hand (1801), 14 Moo. F. a C 'ho 
Mentd. Haigh v. Ja^ar (1847), 16 M. A W. 525 ; Doe d 
Agar Brovvn (1853), 1 C. Ij. R. 1048 ; JVIanii, Crossiiian 
ik Panlin v. Land Registry (KogiHtrar). [1918] 1 Ch.lol 


901. By trustees of term Possession re- 

covered by landlord — Removal of mining plant.] 

In 1824, A. leased to B. for twenty-one years, a 
colliery, with the right of putting up steam engines, 
etc., etc., for working it, subject to a proviso for 
re-entry on non-payment of rent or insolvency. 
B. erected on the colliery several steam engines 
affixed in the ordinary way to the soil, A after- 
wards, in 1827, assigned tlie colliery, with the 
engines, implements, etc., in use upon it, to trustees, 
in trust to permit B. to enjoy them until default 
in payment of an annuity granted by him ; A 
on such default to take possession, A sell them A- 
pay the arrears. In June, 1829, A. recovered 
possession of tlie premises in ejectment brought 
in pursuance of the proviso for re-entry, in 
Nov. 1829, the engines A other articles on the 
colliery were seized under a fi. fa. at the suit of an 
execution creditor of B. : — Held : the omission 
of the trustees to take possession on B.’s default 
in payment of the annuity, did not avoid tlie 
assignment. — M inshali. v. liLOYD (18.37), 2 M. A 
W. 450 ; Murp. A H. 125 ; 0 L. J. Ex. 115 ; 1 
.lur. 330 ; 150 E. R. 834. 

Afinol(iiionn3 : — Mentd. Mackintosh v. Trotter (1838), 3 
M. cV W. 184 ; Weeton v. Wo(jdco(fk (1840), 7 M. A W. 
14; Elliott V. Bishop (1854), 10 ’<h\ch. 490; Wilde r. 
Waters (1855), 1C O. B. 6.37 ; Walnisley ? . Milue (1859), 
7 G. B. N. S. 115 ; Re Trevey (1866), 14 L. T. 193 ; Re 
Jtoberts, Ex p. Brook (1878), 10 Oh. D 100 ; Gough v. 
Wood, [18941 1 Q. B. 713 , Re De Falbe, Ward t?. Taylor, 
[1901] 1 Ch. 523. 

902. Rentcharge by life tenant — Not en- 

titled to apportioned rents — For current quarter.] — 

A mtgec. who is not in possession is not an assign 
of the mtgor. within Aj^portionment Act, 1834 
(c. 22), s. 2. M., the tenant for life of real estate, 

granted to W., in consideration of an antecedent 
debt of £6,000, a yearly rentcharge of £900, to 
be issuing out of the estate for a term of one hundred 
years, if M. should so long live, with powers of 
entry A distress in the (went of the rentcharge 
falling into arrear ; A M. also demised the estate 
for a term of two hundred years, if he should so 
long live, to a trustee upon trust for the better 
securing the rentcharge. M. died when the rent- 
charge was in arrear, but before W. or the trustee 
had entered on the estate : — Held : W. was not 
entitled to be paid the arrears of the rentcharge 
out of the apportioned part of the rents for the 
period which elapsed between the quarter-day last 
preceding M.’s death A the day on which he died.— 
Re Anglesey’s (Mar(^uis) Estate, Pagkt v. 
Anglesey (1874), L. R. 17 Eq. 283 ; 22 W. R. 
507 ; Bid? nom. Paget v. Anglesea (Marquis), 
Watkins’ Claim, 43 L. J, Ch. 437 ; suh nom. 
Paget v. Anglesey (Marquis), Ex p. Watkins, 
29 L. T. 721. 


903. Account against annuitant in possession — 
Whether offer to redeem necessary.] — A bill for an 
account of the rents A profits received by the 
grantee of an annuity in possession of the premises 
demised to secure the annuity, must contain an 
offer by pltf., either to redeem in the terms of the 
deed, or to repurchase upon equitable terms, to 
be settled by the ct. — Knebbll v. White (1830), 
2 Y. A C. Ex. 16 ; 5 L. J. Ex. Eq. 98 ; 160 E. R. 
293. 

Annotation : — Reid. Knight v. Bowyer (1858), 2 De Q. & .T. 

421. 


904. ,] — Annuitant in possession of 

lands demised to secure his annuity, decreed to 
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account bill not filed to repurcliase. — O liver v* 
IlABRISON (1837), 1 Jui\ 918. 

905. Terms to secure annuity— Right ot entry 
not lost — Unless premises mortgaged by grantee of 
term.] — In an annuity deed, the grantor charged 
the annuity upon certain lands, gave to the 
grantee power to enter & distrain after default of 
fourteen days after any quarterly payment & 
if it should be in arrear for twenty-one days, power 
to enter & hold possession till all arrears were paid. 
The grantor, for further securing the annuity, with 
the consent & approbation of the grantee, created 
a term for ninety-nine years in favour of C. upon 
trust, to permit the grantor to receive the profits 
until default in payment of the annuity for thirty 
days, & upon such default after demand, out of the 
rents, or by demise sale, lease, or mtge., to raise 
pay off tlie arrears ; the surplus rents to be 
received by the grantors ; & on satisfaction or 
ceasing of the annuity, the term to be void : — 
Held : notwithstanding this term, the right of 
entry remained in the grantee of the annuity, & 
he could bring ejectment. Qu. : whether this 
would have been so had the right to lease or mtge. 
been exercised ? — Doe d. Butler v. Kensington 
(Lord) (1840), 8 Q. B. 429 ; 15 L. J. Q. B. 153 ; 
0 L. T. O. S. 390 ; 10 Jur. 305 ; 115 E. K, 937. 

B, Forfeiture, 

See Law of Property Act, 1925 (c. 20), ss. 121, 

110 . 


Sub-sect. 2. — Distress. 

See Distress, Yol. XVIIl., pp. 200 el seq. 


Sub-sect. 3. — Limitation under Special Power 
OP Term or Trust to raise Arrears. 

See Law of Property Act, 1925 (c. 20), s. 121. 
Term limited by Instrument — Rights & liabilities 
as t9 entry.] — SeeNo^. 899-905, ante. 


Sub-sect. 4. — Action on Covenant. 

A. Effect of Assignment of Land or Rentcharge, 

See Law of Property Act, 1925 (c. 20), s, 79 (1). 

906. Burden of covenant — Does not run with 
land.] — (1) A covenant to pay a rentcharge with- 
out deducting for any taxes, shall extend to all 
taxes of a similar nature, & for like purposes with 
any before imposed, though not then subsisting. 

(2) A covenant to pay a rentcharge does not 
bind an assignee of the estate of the covenantor. 

This is a covenant by the grantor of the rent, 
who was seised in fee of the manor. Now, who 
this terre-tenant is does not appear, whether ho be 
heir or assignee ; or if he be assignee, I do not 
think him chargeable in law ; for this covenant 
does not run with the land (Holt, C.J.). — 
Brewster v. Kitchin (1697), 1 14. Raym. 317 ; 
Garth. 438 ; Comb. 424, 400 ; 5 Mod. Bep. 368 ; 
12 Mod. Rep. 166 ; 1 Salk. 198 ; 3 Salk. 340 ; 91 
E. R. 1108. 

Annotations : — As to (1) Apld. Bradbury v. Wright (1781), 

2 Doug. K. B. (524. Coiud, Louch v. Peters (1834), 1 My. 

Sc K. 489. Refd. Hopwood v. Barefoot (1709), 11 Mod. 

Rep. 237 ; Blandford v. Marlborough (1743), 2 Atk. 542 ; 

Festlng V. Taylor (1882), 26 J. P. 261. As to (2) Consd. 

Mllnes V. Branch (1816), 5 M. & S. 411; Austerberry v. 

Oldham Corpn. (1885), 29 Ch. 1). 750. Refd. Bally v. 


Wells (17 69), WiJm. 341. Generally, Refd. Doe d. Anglosea 
® ; Baily v. De Crespigny 

(1869), L. R. 4 Q. B. 180. Menfcd. Bank of England v. 
Morrice (1736), Leo te7n/}. Hard. 219; Coxe v. Phillli»s 
(1736), Lee temp. Hard. 237 ; Good v. Elliott (1790), .3 
Term Rep. 693 ; Furtado v. Rogers (1802), 3 Bos. & P. 
191 ; Tontengr, Hubbard (1802), 3 Bos. & P. 291 ; Palmer 
V. Earlth (1845), 14 M. & W. 428 ; Moon v. Durden (1848), 
2 Exch. 22 ; Tldswell v. Whitworth (1867), 15 L. T. 574 ; 
Newby v. Sharpe (1878), 8 Ch. D. 39 ; Newington L. B. v. 
Cottlngham L. B. (1879), 12 Ch. D. 725 ; He Sliipton, 
Anderson Sc Harrison, [1915] 3 K. B. 676 ; Blackburn 
Bobbin Co, v. Allen, [1918] 1 K. B. 540 ; Ertel Bieber u. 
Rio Tlnto Co., Dynamlt Act. v. Same, Vereinlgte Koenigs & 
Laurahiitte Act. v. Same, [1918] A. C. 260; Metropolitan 
Water Board v. Dick, Kerr, [1918] A. C. 119. 


907. .] — Lands were enfeoffed to 

B. H. & deft., to the use, intent, <&; purpose that 
pltf., his heirs & assigns for ever, should receive 

6 take out of the lands a yearly rent of £63 pay- 
able half-yearly ; & deft, covenanted with pltf. 
that R. H. & deft., their exors., etc., or some or 
one of them, would pay or cause to be paid to pltf., 
his heirs & assigns, the said yearly rent at the 
terms appointed for payment thereof ; — Held : 
pltf. could not sue deft, in debt for arrears of the 
annuity. 

No doubt tliis covenant is collateral or in gross 
in one sense, that it does not run with the land or 
rent (Parke, B.). — Randall v. Rigby (1838), 
4 M. & W. 130 ; 6 Dowl. 650 ; 1 Horn & II. 231 ; 

7 L. J. Ex. 240 *, 150 E. R. 1372. 


Annotations : — CoDSd. Haywood v. Brunnwick Bldg. Soo. 
(1881), 8 Q. B. D. 403. Refd. Evans v. .Tones (1839), 7 
Dowl. 482 ; 8ison r. Kidman (1842), 3 Man. Sc G. 81 0 ; 
Marshall v. Wilson (1866), 14 W. R. 699. 


908. .] — Where land has been granted 

in fee in consideration of a rentcharge & a covenant 
to build & repair buildinp, the assignee of the 
grantee of the land is not liable, either at law or in 
equity, on the ground of notice, to the assignee of 
the grantee of the rentcharge on the covenant to 


repair. 

As mtgees. they took the land subject to the 
rentcharge no doubt, so far as the liability to dis- 
tress & re-entry were concerned. I do not think 
that either covenant runs with the land (Bind- 
ley, L.J.). — Haywood v. Brunswick Building 
Society (1881), 8 Q. B. D. 403 ; 51 L. J. Q. B. 
73 ; 45 L. T. 699 ; 46 J. P. 356 ; 30 W. B. 299, 
C. A. 

Annotations : — CODSd. L. & S. W. Ry. v. Gomni (1882), 20 
Oh. D. 562 ; Austerherry v. Oldham Corpn. (1885), 29 
Ch. I). 750 ; Hall v. Ewin (l887), 37 Ch. D. 74. Expld. 
Clegg V. Hands (1890), 44 Ch. D. 503._ Consd. Torbay 
Hotel V. Jenkins, [1927] 2 Ch. 225. Refd. Andrew r. 
Aitken (1882), 31 W. R. 425 ; He Nisbet & Potts’ Contract, 
[19061 1 Ch. 386 ; L. G. C. 9). Allen, [1914] 3 K. B. 642 ; 
Smith V. Colbourno, [1914] 2 Ch. 533 ; Lord StraDicona 
S.S. Co. V. Dominion CJoal Co., [1926] A. C. 108. Mentd. 
Barker r. Stlckiiey, [1919] 1 K. B. 121. 


909. .] — Re Blackburn District 

Benefit Building Society, Ex p. Graham, No. 
964, post, 

910. Personal liability of covenantor - 

After assignment.] — M iliar v. Small (1853), 1 
W. R. 538, H. L. 

Annotation : — Apld. Royal Bank v. Gardync (1853), 1 W. It. 
539. 


911. Benefit of covenant — Does not run with 
rent.] — Where J. B., being seised in fee, conveyed 
to deft. T. J. their heirs & assigns, to the use 
that J. B., his heirs & assigns, might have & ta.ke 
to his use a rent certain to be issuing out of the 
premises, & subject to the said rent, to the use of 
deft., his heirs & assigns, & deft, covenanted with 
J. B., his heirs & assigns, to pay to him, his heirs 
& assigns, the said rent, & to build, within one year, 
one or more messuages on the premises, for better 


PART VIII. SECT. 1, SUB-SECT. 4.— A. 

9061. Burden of covenant — Does not 
run with land .] — A covenant by the 


grantor to pay a rentcharge does not 
pass to the asstoee of the rentcharge. 
— Kennedy v. Stewart (1836), 4 Ir. L. 
Rcc. N. S. 160; 7 I. L. R. 421. n.— IR. 


90611. 

Archer ( 

Ir. Jur. 276.-1 


.1 — BUTT-ER V . 

12 1. C. L. R. 104 ; 12 

[R. 
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Sect, 1. — Rentcharges: Suh-sect. 4 , A, d: B. ; 
sect. 5, A, (a) dc (6).j 

securing the said rent, & J. B. within one year 
demised the said rent to pltfs. for 1 ,000 years : — 
Held : covenant would not lie for pltfs. for non- 
payment of the rent, or for not building the 
messuages, for the covenant was personal to J. B. 
— ^Mn.NE8 V. Branch (1816), 5 M. & S. 411 ; 105 
E. R. 1101. 

Annotations : — Apld. Randall v. Rigby (1838), 4 M. & W. 

130 ; Haywood V. Brunswick Bldg. Soc. (1881), 8 Q. B. D. 

403. Reid. Doe d. Egromont v. Helling (1842), 6 Jur. 

821 ; Magnay v. Edwards (1853), 1 W. R. 331. 

912. .]— Randall v. Rigby, No. 907, 

anie, 

B. Other Cases. 

913. Grantor not seised of land — Liability on 
covenant.] — Newton v. Weekes (1648), Aleyn, 
79; 82E. R. 925. 

914. Rentcharge limited to grantee — To use of 
party entitled to payment.] — A. grants a rentcharge 
to B. for the life of C. habendum to B. his heirs & 
assigns, to the use of C. with a covenant in the 
indenture to pay it to the use of C. If the rent be 
not paid to B. to the use of C., B. may maintain 
covenant against A. ; for though the rentcharge is 
executed in C. by the Statute of Uses, yet a 
covenant being collateral remains undischarged 
with. — Bascawin & Hekle v. Cook (1676), 1 
Mod. Rep. 223 ; 86 E. R. 843 ; sub nom. Cook v. 
Herle, 2 Mod. Rep. 138. 

915. Enforcement — Security of land insuffi- 
cient.] — A. ’for £2,100 grants an annuity for his 
own life of £300 a year to B. & charges t upon an 
estate represented to be of the clear yearly value of 
£1,000 & B. agrees, that A. shall be at liberty to 
redeem the annuity at six months’ notice, on pay- 
ment of the purchase -money, & all arrears. A. 
suffers the annuity to run greatly in arrear ; & 
the estate turns out to be subject to prior incum- 
brances, exceeding its annual income. On a bill 
filed against A. for a specific performance of his 
covenant to pay this annuity, the ct. decreed 
accordingly ; &> held, that B. was not obliged to 
resort to his remedy at law, or to the insufficient 
security of the estate. — Carbery (IjORD) v. 
Weston (1757), 1 Bro. Pari. Cas. 429 ; 1 E. R. 
668, H. L. 

916. Covenant for quiet enjoyment — What 
amounts to breach.] — Covenant, by deft., to per- 
mit & suffer the covenantee peaceably, & quietly 
to enjoy, etc., an annuity secured on premises 
demised by deft, for a term to trustees, for the 
I)urpose of such security, & for raising thereout 
by mtge. or sale, a sum of money to be paid 
to the annuitant : & that the covenantor would 
not hinder, molest or disturb him in the peace- 
able enjoyment, etc., & would do all such fur- 
ther & other lawful & reasonable acts & things, 
devices, conveyances & assurances in the law, for 
the further & better granting & securing, etc., as 
should be required : — Breaches — ^that, an arrear 
of annuity having accrued, deft, did not suffer 

E ltf., the covenantee, peaceably to enjoy, etc. ; 

ut on the contrary, hindered, molested, & dis- 
turbed him in this, to wit, that although requested 
to do a reasonable act for the further securing, 
etc., that is to say, that deft., the covenantor, 
shoiild direct the trustees to raise, levy, & pay to 
pltf., the arrears, & sum of money, etc., yet he 
would not, etc. ; & that although requested to 
direct the trustees to take up money on mtge. of 
the premises, for the purpose of paying, etc., & 
to join therein & deliver up the deeds, would not, 
etc. : — Held : to be ill assigned, the refusal to 


direct, not being an act of molestation ; for the 
covenant not being personal in that respect, & 
it not being shown that the act required to be 
by deft., was such a necessary act, as that the 
annuity could not be enjoyed without its being 
done on his part, & he was consequently under an 
obligation to give such direction, it was not broken 
by such refusal. — Warn v, Bickford (1821), 9 
Price, 43 ; 147 E. R. 15. 

Annotation: — Befd. Falmouth v, Thomas (1832), 3 Tyr. 20. 

917. Agreement to purchase land — Rentcharge 
to vendor as consideration — Vendor entitled to 
covenant.] — Bower v. Cooper, No. 119, ante. 

918. Avoidance of rentcharge — Grantor liable 
on covenant.] — A declaration in covenant stated 
that deft, had panted an annuity to pltf., <fe for 
the better securing the annuity demised a rectory 
& prebendal stall to certain trustees, & covenanted 
for payment of the annuity ; & alleged as a breach 
the non-payment thereof. To this declaration 
deft., being under terms of pleading issuably, 
pleaded that the indenture was made with the view 
of charging. Sc was a charge upon, the rectory, 
the same being a benefice with a cure of souls, 
contrary to 13 Eliz. c. 20, & that the indenture & 
security were made to evade 13 Eliz. c. 20 : — Held : 
the plea was not an issuable one, as it stated no 
new fact upon which pltf. could go to the jury ; 
& 13 Eliz. c. 20, avoided the charge upon the 
benefice only, but not the covenant in the deed 
containing it. — Sloane v. Packman (1843), 11 
M. Sc W. 770 ; 1 Dow. Sc L. 332 ; 12 L. J. Ex. 423 ; 
1 L. T. O. 8. 316 ; 152 E. R. 1015. 

Annotation, /—Consd. Phillpotts v. IMiillpoK-H (1850), 10 

O. B. 85. 

919. Rentcharge created by life tenant — De- 
claring himself entitled to fee simple — Declaration 
treated as covenant — Estate of grantor liable.) — 

Monypenny V. Monypenny, No. 485, anie. 


Sttr-sect. 5. — Sale or Mortgage of I^and 
Charged. 

A. By Order of Court. 

(a) Discretion of Court. 

920. General rule — Exercise of jurisdiction dis- 
cretionary.] — When an annuity charged upon the 
corpus of settled real estate is in arrear the ct. 
has power to order the arrears to be raised by sale 
or mtge. of the estate, though the making of such 
an order is a matter, not of course, but of discretion. 
— Re Tucker, Tucker v. Tucker, [1893] 2 Ch. 
323 ; 62 L. J. Ch. 442 ; 69 L. T. 85 ; 41 W. R. 
605 ; 37 Sol. Jo. 325 ; 3 R. 436. 

Annotations : — CoDSd. Hainbro v. Hambro, [1894] 2 Cih. r)(U ; 

Blackbimne v. Hope-Edwardes, [1901] 1 Ch. 419. 

921. .] — There is equitable juris- 

diction to order a sale or mtge. of land to raise 
arrears of a jointure rentcharge issuing out of the 
rents Sc profits of the land, though there is no 
express charge on the land. The exercise of such 
jurisdiction is discretionary. — Hambro v. Hambro, 
[1894] 2 Ch. 664 ; 63 L. J. Ch. 627 ; 70 L. T. 684 ; 
43 W. R. 92 ; 8 R. 413. 

Annotations : — Ck>n8d. Re Youiig, Brown v. Hodgson, [1912] 

2 Ch. 479. Reid. Re Herbage Rents, Greenwich, Charity 

Comrs. t?. Green, [1896] 2 Ch. 811 ; Re Jordison, Ralne v, 

Jordison, [1922] 1 Ch. 440. 

922. Grounds for refusing order — Sale not 
necessary for other purpose.] — Unless the ct. finds 
it necessary to make a decree for the sale of the 
estate for some other pu^ose, there is no ground 
whatever for making a direction that the amount 
of those arrears, which, it is true, are now ascer- 
tained, but which will be liable, very probably, 
in the course of a succession of years, to fluctuate, 
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shall be raised in the manner proposed (ShadWell, 
V.-O.).— graves V. Hicks (1841), 11 Sim. 530;' 
10 L. J. Oh. 185 ; 5 Jur. 674. 

Annoiaiimis : — CloilBd. Harrison t\ Mason (184U), 12 Ij. T. 
O. S. 478 ; White v. James (1858). 2(i Beav. 191 ; HalJ 
V, Hurt (1861), 2 John. & H. 76. Distd. Scottish Widows* 
Fund V. Craig (1882), 20 Ch. D, 208. Ooxud. He Tucker, 
Tucker r. Tucker, [1893] 2 Ch. 323. Diatd. Hambro v. 
Hahibro, [1894] 2 Ch. .5()4. Coiisd. Blackbumo t?, Hope- 
Fdwardes, [1901] 1 Ch. 419. Refd. Joel r. Mills (1857), 
3 K. & J. 458 ; Taylor v. Taylor, He Taylor’s Estate Act 
(1874), L. K. 17 Eq. 324. 

923. .] — Where a rentcharge is 

charged on the fee simple, but a term of years is 
vested in trustees upon trust that when the rent- 
charge IS in arrear the trustees shall out of the 
rents & profits, or by mortgaging or demising the 
term, raise &> pay the rentcharge, the owner of 
the rentcharge must resort to the term, & is not 
entitled to an order for sale of the fee simple to 
raise arrears of the rentcharge. 

Subject to the discretion of the ct. the owner of a 
rentcharge is entitled to an order for sale of the 
inheritance, but the ct. will refuse to make the 
order in certain cases, for instance, where a sale 
is not necessary for any other purpose & it is 
advisable to wait for a time (Buckley, J.). 

Here I find a rentcharge issuing out of land which 
is secured by a term. There is express power to 
raise the arrears of a rentcharge by mtge. of the 
term. Having regard to the term Sc to what is 
said in Hall v. HuH, No. 937, post, I do not see how 
1 can make the order which is asked for (Buckley, 
J.), — Blackburne V. Hope-Edwardes, [1901] 1 
(3i. 419 ; 70 L. J. Ch. 99 ; 83 L. T. 370 ; 48 W. 11. 
701 ; 44 Sol. .To. 645. 

Annotation : — Refd. He Manchc.stcr’n Settlnit., [1910] 1 Cb. 
100. 

924. Postponement advisable.] — Black- 

burne V. Hope-Edwardes, No. 923, anie. 

(h) When Order Made. 

925. Rentcharge charged on fee simple — With 
power of distress.] — C upit v. Jackson, No. 979, 

926. No sufficient distress — Other 

concurrent rentcharges.]— (1) A sale of lands 
decreed to raise arrears of a rentcharge granted with 
powers of distress Sc entry, there being nothing 
to distrain on. Sc there being twenty other con- 
current rentcharges with like remedies. 

(2) Suit by a grantee of a rentcharge, on behalf 
of himself Sc twenty others, to raise the arrears by 
sale sanctioned. — W hite v. .Iames (No. 2) (1858), 
26 Beav. 191; 28 L. J. Ch. 179 ; 4 .Tur. N. 8. 1214 ; 

7 W. K. 35 ; 53 E. R. 870 ; sub nom. White v. 
Barnes, 32 L. T. O. S. 113. 

Annotations : — As (1) Folld. Horton v. Hall (1874), L. R. 
17 Kq. 437. Consd. Scottish Widows’ Fund v. Craigr 
(1882), 20 Ch. D. 208 ; Hambro v. Hambro, [1894] 2 Ch. 
564. Refd. Hall V. Hurt (1861), 2 John. & H. 76 ; Dawson 
r. Robins (1876), 2 C. P. D. 38 ; Sandemau v. Rushton 
(1891), 61 L. J. Ch. 136 ; Re Tucker, Tucker v. Tucker, 
11893J 2 Ch. 323. 

927. .] — A rentcharge for a certain 

period of time, in arrear, charged by an order made 
by the inclosure comrs. upon the inheritance of the 
glebe lands of a rectory, under the provisions of 
a private Act was, under the provisions of the 
same Act ordered to be raised by a sale ot the 
glebe lands. In an action by the owners of a 
rentcharge in arrear, charged on glebe lands, for 
a declaration that they were entitled under the 
order made by the inclosure comrs. to a charge on 
the lands for the sums due & to become due of the 
rentcharge, Sc asking for a sale of the lands, the 
Ecclesiastical Comrs. were made defts. ; — Held : 
they were not necessary parties. 

I am not awate of any authority which states 


that because there are powers of distress Sc entry 
upon the property belonging to an ecclesiastical 
corpn., Sc becauso the payments which are to bo 
maae in respect of the rentcharge are not to be 
perpetual, but will be determined in a certain time, 
the owner ot the rentcharge shall not be entitled 
to the ordinary remedies of having it raised by a 
sale or mtge. (Hall, V.-C.). — Scottish Widows' 
Fund v. Craig (1882), 20 Ch. H. 208 ; 51 L. J. Ch. 
363 ; 30 W. R. 463. 

Annotations: — Apld. Northern Aasce. v. Harrinon, [1889] 

W. N. 74. C^nsd. Hambro r. Hambro, [1894] 2 Ch. 564. 

Refd. Bailey v. Badham (1885), 54 L. J. Ch. 1067 ; HoruHey 

District Council v. Smith, [1897] 1 Ch. 843 ; Blackburne 

V. Hope-Edwardes, [1901 J 1 Ch. 419. 

928. .] — Be Tucker, Tucker v. 

Tucker, No. 920, ante. 

929. Estate in remainder — Subject to life 

interest.] — P icard v. Mitchell, No. 402, anie. 

930. .] — Pettinger V. Ambler, 

No. 281, ante. 

931. Charge kept down by remainder- 

man.] — Testator gave all his real Sc personal estate 
to his son upon trust to pay thereout weekly Sc 
every week to testator’s wife during her life the 
sum of £1 10^. & subject thereto, upon trust for 
his son absolutely. Testator had been dead four 
years, Sc the weekly payment had been regularly 
made during all that period. The widow now 
asked that its future payment should be secured 
by the sale of the property Sc the investment of the 
proceeds. The estate consisted substantially of 
a leasehold public-house, Sc the business carried 
on there, & the total amount of it, if realised, 
would not have been equal to the amount of the 
capitalised value of the annuity : — Held : the 
property was given to the son absolutely, subject 
only to the payment of the annuity, Sc so long as he 
paid that he was entitled the quiet possession of 
tiis property. Sc the widow was not entitled to have 
it sold. — Re Potter, Potter v. Potter (1883), 50 
L. T. 8. 

Annotation : — Apld. Re Parry, Scott v. Leak (1889), 42 Ch. 1). 

570. 

932. Not perpetual.] — S cottish Widows' 

Fund v. Craig, No. 927, ante, 

933. Reserved by former vendor.]— Land, 

on which an improved chief rent, which was pur- 
chased by pltf.’s testator in 1853, had been reserved 
by a former vendor of the land, was ordered to be 
sold to pay the arrears of the chief rent which had 
accrued due since that date. — H orton v. Hall 
(1874), L. li. 17 Eq. 437 ; 22 W'. B. 391. 

Annotations : — Consd. Hambro v. Hambro (1894), 63 L. J. Cli. 

627. Refd. Kelsey v. Kelsey (1874), 22 W. R. 433 ; Re 

Tucker, Tucker v. Tucker, [1893] 2 Ch. 323 ; Re Yoiingr, 

Brown v. Hodgrson, [1912] 2 Ch. 479. 

984. Rentcharge on rents & profits.] — Testator 
devised his real estates to trustees in fee, on trust, 
“ out of the rents, issues, Sc profits,” to pay certain 
life annuities, & by sale or mtge. to raise money for 
payment of his debts, etc., & then to settle the 
estates, to the use that the annuitants should 
receive their annuities out of the same premises 
with powers of distress & entry. Sc subject thereto, 
to one for life, with remainder over : — Held : the 
annuitants were not entitled to be paid the arrears 
out of the corpus, though the rents were insufficient 
to keep down all the incumbrances. 

The annuitants are entitled to be paid their 
arrears out of the rents, accruing due from time to 
time, & they have that right at law, notwithstand- 
ing the tenant for life may have received the rents 
applicable to the payment of the annuities Sc may 
not have kept them down. ... It is next 
contended, that the persons who have that legal 
right, are, in addition entitled to come Sc ask a 
ct. of equity for a sale Sc mtge. to satisfy these 
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arrears. . . . There is, however, in this case, «a great 
difference in both the situation of the parties & 
of the estate from that which existed in Cupit v. 
Jackson^ No. 979, post (Langdale, M.R.). — 
Philipps v. Philipps (1844), 8 Beav, 193 j 50 E. B. 
70. 

Annotation : — Reid. Lambert v. Turner (1862), 7 L. T. /)21. 

935. If personalty Insufficient.] — Testator 

directed his trustees to sell his personal estate, 
& after payment of his debts, etc., to invest the 
residue, & out of the produce thereof, or if need be, 
by the sale & conversion, from time to time, 
of a sufficient part of the principal, to pay two 
annuities ; & he directed his trustees if occasion 
should be, from time to time to pay out of the 
rents & profits of his freehold & copyhold estates 
so much of the annuities as his personal trust 
estate should be insufficient for discharging. The 
personal estate being exhausted, &, the annual 
rents of the real estate being insufficient to keep 
down the annuities : — Held : the arrears were to 
be raised by sale or mtge. — Fentiman r. Fentikan 
(1847), 16 L. J. Ch. 436. 

936. .] — Hambro V. Hambro, No. 021, 

ante* 

937. Charge secured by term.] — ^Vllere, by a 
testamentary appointment under a power in a 
settlement, a charge was created & a term vested 
in trustees to raise the same by sale thereof : 
Semble : the money could not be raised by a sale 
of the fee though the term was insufficient for the 
purpose. But a life annuity being granted in the 
same settlement by way of rentcharge, & it appear- 
ing that arrears which had accrued could not be 
otherwise satisfied, a decree was made for sale of 
the fee. — Hall v* Hurt (1861), 2 John. & H, 76 ; 
70 E. B. 977. 

Annotations : — Consd. Scottish Widows* Fund r. Oaig 

(1882), 20 Ch. D. 208 ; Hambro v. Hambro, [1894] 2 Ch. 

564. FoUd. Blackbnrne v. Hopc-Kdwardes, [1901] 1 Ch. 

419. Refd. lie Tucker, Tucker v. Tucker, 11893] 2 Ch, 323 ; 

lie Manchester’s Settlmt., [1910] 1 Ch. 106. 

938. .] — When testator bequeaths legacies 

& annuities, & then gives the residue of his 
property, after payment of his debts, funeral & 
testamentary expenses, legacies & annuities, the 
annuitants are not entitled as a matter of right to 
Jiave the estate converted, & a sum sufficient to 
answer the annuity invested in such securities as 
the ct. would approve for the investment of funds 
under its control ; but they are entitled to have 
the annuities sufficiently secured, for instance, by 
a mtge. of real estate of testator. 

Testator, after bequeathing £100 to each of his 
two exors., directed his exors. to pay to his father 

his sisters life annuities amounting together to 
£700, & he declared that the residue of his property, 
after payment of his debts & funeral & testa- 
mentary expei^es, & the legacies & annuities 
thereinbefore directed to be paid, should be divided 
amongst his next of kin & heiresses, as though he 
had died in^stat-e with respect thereto. Testator’s 
estate consisted mainly of two freehold theatres & 
two leasehold theatres. The freehold theatres 
were respectively let on lease, at rents respectively 
of £700 & £1,317, & produced respectively, after 
deducting outgoings, net incomes of £629 & £888. 
Testator was the original lessee of the leasehold 
theatres at the respective rents of £750 & £26, 
for the respective terms of eighty years & seventy- 
one years. Of the eighty years nine years had 
expired, &i of the seventy-one years twenty-six 
years had expired. Both these theatres were 
underlet at largely improved rents, & they 
respectively produced net profit incomes of £2,109 
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& £186. Each of the leasehold theatres, & one 
of the freehold theatres, was subject to a mtg^, 
the mtge. debts together amounting to £12,500. 
Testator’s debts, other than ihe mtge. debts on 
the theatres, & his funeral & testamentary expenses 
& pecuniary legacies had been all paid out of his 
personal estate, & there remained a balance of 
£2,000 in the hands of the surviving exor. The 
annuities had been punctually paid since testator s 
death. The annuitants claimed to be entitled to 
have the leasehold theatres sold, & the mtge. debts 
paid out of the proceeds of sale, & that a sufficient 
sum should then be invested in the mode in which 
cash under the control of the ct, would be invested, 
to provide for the payment of the annuities. The 
residuary legatees proposed that the exors. should 
raise by mtge. of one of the leasehold theatres such 
a sum, as with the £2,000 in the exors.’ hands, 
would be sufficient to discharge testator’s mtge. 
debts, & that the annuities should be secured by a 
first mtge. on the two freehold theatres, the 
charge of the annuities on the residue of testator’s 
estate, subject to the new mtge. to be created, 
remaining undisturbed, with liberty to the 
annuitants to apply to the ct. for additional or 
other security, in case the annuities or any of them, 
should fall into arrear ; & that, after payment of 
the interest on the new mtge. & the annuities, the 
residue of the income of the estate should be 
divided between the residuary legatees ; — Held : 
the annuitants were not entitled to have the lease- 
hold theatres sold, but, the estate having been 
cleared by the payment of testator’s debts, & 
funeral & testamentary expenses, the annuitants 
were only entitled to have the annuities sufficiently 
secured, &> the proposed security would be sufficient. 
— Ee Parry, Scott v. Leak (1889), 42 Ch. 1). 570 ; 
61 L. T. 380 ; 38 W. B. 226. 

Annotations : — Consd. Harbin v. Masterman, [1896] 1 C’]i. 

351. Refd. Ho LeedR, Mowbray v. Caermarthen (1895), 

39 Sol. Jo. 381 ; Re Evans’ & Bcttell’s Contract, [1910] 

2 Ch. 438 ; He Earle, Tucker v, Donne (1923), 131 L. T. 

383. 

939. — Blackburne V* Hope-Edwardes, 

No. 923, ante, 

940. Rentcharge charged on glebe land — 
Necessity for notice to patron.] — Northern Ashur- 
ANCE Co. V, Harrison, [1889] W. N. 74. 

Enforcement of land Improvement charge.] — 

See Land Improvement, Vol. XXX., p. 290, 
No. 221. 

(c) Practice and Procedure, 

941. Form of action — Action by one grantee — 
On behalf of himself & others.] — White v, James 
(No. 2), No. 926, ante, 

942. Parties — Charge on land of ecclesiastical 
corporation— Ecclesiastical Commissioners.] Scot- 
tish Widows’ Fund v, Craig, No, 927, ante. 


B, Under Express Power, 

943. Rentcharges on separate estates — Rents 
insufficient.] — Testator gave one estate to J., upon 
trust to pay to testator’s wife £18 a year for life, 
& after her decease he gave the estate to T. Testa- 
tor also gave a second estate to J. upon trust to 
pay testator’s wife £28 a year for life, & after her 
decease he gave this estate absolutely to J. ; & 
he declared, that if J. should neglect or refuse to 
pay the annuities from either of the said estates 
when they became due, that his wife should have 
power of selling the estates, & to appropriate 
the money to her own use. The rents being 
insufficient to pay the annuities ; — Held : the widow 
had a right to sell unless J. paid the full amount 
of the annuities, but he was not personally bound 
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to pay them. — ^Button v. Button (1840), 2 Beav. 
256 ; 4 Jut. 82 ; 48 E. B. 1178. 

944. Position of annuitant as trustee — May not 
purchase.] — Where the sale of property takes place 
under a power contained in an annuity deed, the 
annuitant is a trustee for the purpose of the sale, 
& neither he nor his attorney or agent is qualified 
to become the purchaser. — Re Bloye’s Trust 
(1849), 1 Mac. & G. 488 ; 2 H. &; Tw. 140 ; 15 
L. T. O. S. 617 ; 47 E. R. 1630 ; sub nom. Re 


Bloye’s Trust, Ex p. Lewis, 19 L. J. Ch. 89 ; 
14 Jur. 49, L. C, ; affd. sub nom, Lewis v. Hillman 
(1852), 3 H. L. Gas. 607, H. L. 

Annotations: — Refd. Guest v. Sniytho (]870j, 5 Ch. App. 

Postlethwaite, I'ostlethwaito v. Rickman 
U f^tandard Land Co., [1911] 

1 Ch. 618. Mentd. Rc Hodge’s Seltlmt. (1857), 3 K. & J. 

^ Barber’s Trusts (1863), 2 New Rop. 571 ; Re 
Hlrd’.s Trusts (1876), 3 Ch. D. 214 ; M’Phorson v. Watt 
(1877), 3 App. Cas. 254 ; Ho Pereda v. He Mancha (1881), 
19 Ch. H. 451 ; Luddy's Trustee v. Peard a886). 33 Ch. H. 
500 ; Re Parker’s Will (1888), 39 Ch. H. 303 ; Nutt v. 
Easton (1899), 68 L. J. Ch. 367 ; Re Hotte’s Estate Act, 
1885 (1900), 82 L. T. 55G ; Ilodson v. Deans, 11903] 2 
Ch. 647. 


945. Solicitor may not purchase.] — Re 

Bloye’s Trust, No. 941, an/c. 

946. Application of proceeds of sale — Costs of 
trustees.] — The grantor of an annuity which was 
the third incumbrance on his real estates, executed 
a trust deed, to wliich the annuitant was not a 
party, whereby the estates were conveyed to 
trustees on trusts for sale to discharge the incum- 
brances according to theii’ priorities ; & the first 
trust of that deed was to pay the costs of the 
trustees in the conduct of the sale. After the 
execution of the trust deed the trustees applied 
to the annuitant for his consent to the sale. In 
answer to that application the solrs. of the 
annuitant offered to facilitate the sale, but asked 
for a copy of the trust deed ; adding, “ When we 
have seen the deed we shall be better able to inform 
you whether our clients will have any difficulty in 
joining in the conveyances ” &, in answer to a 
subsequent application, they assented to the 
appropriation of a part of the rents towards 
rendering the property more eligible for sale. 
Part of the property was sold, the annuitant con- 
curring in the sale, whereby a sufficient sum was 
realised to pay the prior incumbrances ; but it 
being apprehended that the residue of the property 
would not realise enough to pay both tlie costs of 
the trustees & to redeem the annuity the trustees 
applied to the annuitant for leave to retain in the 
first place out of the future proceeds of sale, a 
sum sufficient to pay their costs. This being 
refused & a bill being filed to compel the annuitant 
to join in the conveyances : — Held : in the 
circumstances, he was not bound to do so, except 
upon the terms of having the annuity redeemed. 
— Crosse v. General Reversionary & Invest- 
ment Co. (1853), 3 De G. M. & G. 698 ; 2 Eq. Rep. 
679 ; 22 L. T. O. S. 229 ; 43 E. R. 274, L. C. 


Sub-sect. 6.— Appointment op Receiver. 
See Receivers, pp. 36, 37, Nos. 429-443, ante. 


Sub-sect. 7. — Action for Debt. 

A. When Action will lie, 

947. General rule — Rentcharge in fee.] — By a 
local Act of Parliament overseers of a parish were 
authorised to grant the fee simple of certain plots 
of land to certain parties, subject to the payment 
to the said overseers & their successors of certain 
yearly chief rents, & also subject to certain 


covenants, amongst which covenants were, that 
the grantee, for himself, his heirs, etc., covenanted 
with the said overseers & their successors, “ that he 
would duly pay the said yearly chief rent to the 
said overseers,” etc. In an action of debt brought 
by the overseers against a grantee holding under a 
conveyance contaCiing such covenant, for arrears 
of rent : — Held : on general demurrer, debt would 
lie. Qu, : whether since the passing of Real 
Property Limitation Act, 1833 (c. 27), s. 36, an 
action of debt lies for the recovery of the arrears 
of a rent in fee. — Varley v, Leigh (1848), 2 Excli. 
446; 17 L. J. Ex. 289 ; 154 E. R. 567. 

Annotations: — Refd. Thomas v. Sylvester G873), L. R. 8 
Q. B. 368 ; Christie v. Barker (1884), 63 L. J. Q. B. 537 ; 
Re Herbage Rents, Greenwich, Charity Comrs. v. Green, 
11896] 2 Ch. 811. 

94 g, — Since the abolition of real 

actions by Beal Property Limitation Act, 1833 
(c. 27), s. 36, an action of debt will lie for the 
recovery of a rentcharge in fee. — Thomas v, 
Sylvester (1873), L. R. 8 Q. B. 368; 42 L. J. 
Q. B. 237 ; 29 L. T. 290 ; 21 W. R. 912. 

Annotations: — Distd. Whitaker v. Forbes (1875), L. R. 10 
(J. P. 583. PoUd. Booth V. Smith (1883), 51 L. T. 395. 
Apld.Christiee. Barker (1884), 53 L. .T. Q. B. 537 ; Bowman 
V. Smith (1885), 2 T. L. R. 101. Ezpld. Re Blackburn & 
District Benelit Bldg. Soc., Ex p. Graham (1889), 42 
Ch. D. 343. Apprvd. Searle v. Cooke (1890), 43 Ch. H. 519. 
Consd. Rc Hci^ago Rents, Greimwlch, Charity Comre. v. 
Green, [1896] 2 Cli. 811. Ezpld. Pertwee v. Townsend, 
[1896] 2 Q. B. 129. Refd. Adnam v. Sandwich (1877), 

2 Q. B. D. 485 ; Jones v. Withers (1896), 74 L. T. 572 ; 
.lonas ty. St. Dunstan’s Overseers (1908), 98 L. T. 691 ; 
Foley’s Charity Trustees v. Dudley Corpn., [1910] 1 K. B, 
317. Mentd. Dawson v. Robins (1876), 46 L. J. Q. B. 
62; Wenlock v. River Dee Co. (1888), 57 L. J. Ch. 946 ; 
Harlow v. Shuttleworth, [1902] 1 K. B. 721. 

949. .] — An action of debt will lie 

to recover arrears of a rentcharge in fee created 
by deed. — ^Bowman v. Smith (1885), 2 T. L. R. 101. 

950. Rentcharge upon condition — Annuitant 
not observing condition.] — A man devises an 
annuity charged on his real estate to his sister & 
heir-at-law, who is a feme covert, & a portion for 
her daughter, & by codicil says, on condition that 
they release all right, etc. Debt cannot be 
maintained for the arrears of the annuity incurred 
during the coverture, the sister being dead, & 
not having released. — ^Acherley r. Vernon (1739), 
2 Com. 513 ; Fortes. Rep. 188 ; Willes, 153 ; 92 
E. B. 1184. 

Annotations: — Mentd. Duddy v. Gresham (1878), 39 L. T. 
48 ; Rc Greenwood, Goodhart v. Woodhoad, [19U2J 2 Ch. 
198. 

951. Rentcharge secured by covenant,] — Ran- 
dall V, Rigby, No. 907, ante, 

952. .] — Varley v. Leigh, No. 947, ante, 

953. Rentcharge on land situated abroad.] — 
An action of debt having been brought for arrears 
of a rentcharge upon lands in Australia prior to the 
commencement of Jud. Act, 1873 (c. 66) : — Held : 
the venue in such action was local, & it could not 
therefore be maintained in this country. — ^Whit- 
aker V, Forbes (1875), 1 C. P. D. 51 ; 45 L. J. 
Q. B. 140 ; 33 L. T. 582 ; 40 J. P. 436 ; 24 W. R. 
241, C. A. 

Annotations : — Apld. Re Blackburn & District Benefit Bldg. 
Soc., Ex p. Graham (1889), 42 Ch. D. 343. Refd. Britisli 
South Africa Co. v. Companhia do Mooambiquo, [1893] 
A. C. 602. 

954. Effect of Copyhold Act, 1852 (c. 79), s. 16 — 
Remedy not excluded.] — Copyhold lands were com- 
pulsorily enfranchised at the instance of the lord 
in 1880, in consideration of the payment of annual 
rentcharges. At that date the boundaries of the 
copyholds lands were, & had been for some time 
previously, confused & incapable of identification, 
but no proceedings were taken on the enfranchise- 
ment, either by lord or tenant, under above Act 
to identify the parcels charged. The rentcharges 
were paid down to Feb. 1887, since which time no 
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Sect, 1. — Ucrdcharges: Sub-secL 1 , A.y B,, C, iS:: D, ; 
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payment had been made : — Held : the enfranchise- 
ment, while it put an end to the relationship of 
copyhold tenant & lord, & to all incidents of copy- 
hold tenure in the future, did not relieve the former 
copyhold tenant from liability for any past breach 
or neglect of his duty as such ; accordingly, he 
remained liable in respect of the confusion of 
boimdaries which had occurred during the subsis- 
tence of the copyhold tenure ; & S., the owner of the 
rentcharges by purchase from the former lord, was 
entitled to a personal judgment for payment of the 
rentcharges & arrears, & to an inqmry to ascertain 
the parcels subject to the rentcharges, &, in the 
event of the non-ascertainment of such parcels, 
to substitution of other lands of deft, equal in 
value to the enfranchised lands ; & the fact that 
the enfranchisement was compulsory, & at the 
instance of the lord, & that the lord had not availed 
himself of the statutory means of having the 
parcels identified, was no bar to the granting of 
such relief. — Searle v. Cooke (1890), 4.S Ch. D. 
519 ; 59 L. J. Ch. 259 ; 62 L. T. 211, C. A. 

Annotations : — Befd. Re Herbage ReutH, Oroenwich, Charily 
(’oMirs. V. Green, [189CJ 2 Ch. Sll ; rertwee v. Townsend, 
IJ89C] 2 g. B. 129. 

Colonial lands .] — Sec Conflict op Laws, Vol. 
XI., p. 340, No. 331. 

Land sold to different persons .] — See l*ai‘t VI., 
Sect. 4, sub-sect. 3, A., ante, 

B. Who may Sue. 

See Real Property Limitation Act, 183.1 (c. 27), 
s. 36. 

955. Executor.] — Loringe’s Case (1352), 4 
Co. Rep. 49 b ; 76 E. R. 1002 ; auh nom. Leving’s 
Case, Mtz. Nat, Brev. 121. 

Annotations •— Apprvd. Thomas v. Sylvester (187H), L. H. 8 
Q. B. 368. Refd. OgneCs Case (1687), 4 CX). Ilep. 48 b; 
Christie v. Barker (1884), 53 L. J. Q. B. 537 ; I’ertwco v. 
Townsend, [1806] 2 Q. B. 120. 

C. Who may be Sued. 

Sec Real Property Limitation Act, 1833 (c. 27), 
s. 86. 

956. Grantor with no interest in land.] — A non. 
(1584), Owen, 3 ; 74 E. R. 857. 

957. Whether occupier.] — Dunsh v. Smith 
( 1648), Aleyn, 62 ; 82 E. R. 916. 

^lnnc)tatio7i : — Reid. Re Her))age Rents, Greenwich, Charity 
Comrs. V. Green, [1896] 2 Ch. 811. 

958. Pernors.] — Debt for arrears of a rent- 
(jliarge ought regularly to be brought against all 
the pernors of the profits of the lands liable ; but 
if he be not, deft, can only take advantage of it 
by plea. — D uppa v. Mayo (1669), 1 Saund. 282 ; 
2 Keb. 576 ; 85 E. R. 366 ; sub nom, Dupper v. 
Baskervill, cited 5 Mod. Rep. at p. 214. 
Annotations : — Retd. l>oe d. Saye & Sole v. Gny (1802), .3 

East, 120. Hentd. Incledon v. CMps (1702), 2 Saik. 658 ; 
Strafford v. Wentworth (1720), Prec. Cti. 555 ; Mentney 
V. Petty (1722). Prec. Oh. 503 ; Jones v. Meredith (1739), 

2 Com. 661 ; Chitting v. Derby (1776), 2 Win. BI. 1075 ; 
Harry v. Jones (1817), 4 Price, 89 ; Smith v. Doe d. Jersey 
(1819), 7 Price, 379 ; Partington v. Woodcock (1835). 

5 Ner. & M. K. B. 672 ; Marston v, Hoe (1837), 2 Nev. 

6 P. K, B. 504 ; Webb o. Baker (1838), 7 Ad. & Ei. 841 ; 
Simmons r. Wood (1843), .6 g. B. 170 ; Startup v. 
Macdonald (1843), 6 Man. & G. 593 ; Thibaiilt v, Gibson 
(1843), 13 L. J. Ex. 2 ; Doe d. Phillips v. Rollings (1847), 

4 C. B. 188 ; Croft r. Luml^ (1858), 6 H. L. Cas. 672 ; 
Aoocks V. Phillips (1860), 5 H. & N. 183 ; Cotosworth v. 
Spokes (1861), 80 L. J. C. P. 220 ; Stephenson v. Thomp- 
son, [19241 2 K. B. 240. 


AND Annuities. 

after the determination of certain life estates, to 
A., B. & C. as tenants in common, subject to & 
charged with the payment of £200, which he 
thereby bequeathed to & to be equally divided 
amo^ the children of his niece. A. & B., durii^ 
the life of one of the tenants for life, granted their 
reversion in two undivided third parts of the lands, 
to mtgees. for 500 years ; — Held : an action of 
debt could not be maintained against the termors 
for a share of the £200 so bequeathed. — Braith- 
WAiTE V. Skinner (1839), 6 M. & W. 313 ; 8 
L. J. Ex. 240 ; 3 Jur. 1054. 

960. Assignee of land — Portion of land 
charged.] — Where a portion of lands that are 
charged with the payment of a rentchai*ge is 
assigned to a purchaser, an action at law for the 
recovery of the arrears of the rentcharge is main- 
tainable against the assignee of such portion, 
whether the charge was created by deed or by will. 
—Booth v. Smith (1883), 51 L. T. 395 ; 47 J. P. 
759, D. C. 

Annotation: — Refd. Pcrlwce v. TowriHcnd, [1806] 2 g. B. 

129. 

961. Profits not equal to rentcharge.] -- 

Where an ecclesiastical augmentation by way of 
rentcharge which has been gi*anted to a vicar & his 
successors under 29 Car. 2, c. 8, as extended by 
Augmentation of Benefices Act, 1831 (c. 45), is 
in arrear, the whole amount in aiTear is recoverable 
as a debt for which the assi^ee of the land so 
charged is personally liable, & is not limited to the 
extent of any profits which he may have received 
from the land. — Pertwee v, Townsend, fl890] 
2 Q. B. 129 ; 65 L. J. Q. B. 659 ; 75 L. T. 104. 

Annotations : — CoDsd. Re Herbage Ilente, Grociiwicli, 

Charity Comrs. v. Green, [1896J 2 Ch. 811. Refd. Foley’s 

Charity Trustees v. Dudley Corpn., [1910] 1 K. B. 317. 

962. Terre -tenant of part.] — Christie v. 
Barker, No. 611, ante, 

963. Liquidator.] — An order having been made 
for the winding up of an uniegistered co. under 
Cos. Act, 1862 (c. 89), directed under sect. 203 of 
the Act that certain land which was vested in 
trustees for the co., subject to a rentcharge should 
vest in the official liquidators, appointed for the 
purposes of the winding up by their official name. 
Pltfs., the owners of the rentcharge upon sucli 
land, sued the liquidators in their personal capacity 
to recover arrears of the rentcharge from them as 
terre-tenants : — Held : such action ought to be 
stayed as being manifestly gi*oundless. 

The property is vested in him [the liquidator] 
by the order of the ct. & he does not seem to have 
any election in the matter ; & therefore he cannot 
be personally liable on the ground that he has made 
an election (Esher, M.R.).— -Graham v. Edge 
(1888), 20 Q. B. D. 683 ; 57 L. J, Q. B. 406 ; 58 
L. T. 913 ; 36 W. R. 529 ; 4 T. L. R. 442, C. A. 

Annotation: — Apld. Re EbMworth & Tidy’s Ccnitract (1880), 

42Ch. D. 23. 

964. After repudiation.] — An um-egistered 
co. were mtgees. in possession of land subject to 
a rentcharge created by deed. The co. was wound 
up under Cos, Act, 1862 (c. 89), s. 203, & the 
liquidators for some time paid the rentcharge. 
Then, finding that the annual value of the property 
was not equal to the rentcharge, they obtained 
leave from the ct. to get rid of the land, & gave 
notice to the tenant in occupation of the land & 
to the owner of the rentcharge that they repudiated 
the land. The owner of the rentcharge claimed 
to prove in the winding-up for arrears which had 
accrued since tlie repudiation : — Held : the co. 


959. Mortgagees of undivided shares — By de- 
mise of term.] — Testator devised lands in fee, 
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b. lAatrilUyof terre-tenant in possession ,] — Swift v. Kelly (1889), 24 L. R. Ir. 107, 478.— IR. 
0 . Pernor of the protUe.y—ODLVH v, Thompson (1893), 31 L. R. Ir. 894.—IR. 
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were only liable bo long as they were owners of the 
land ; the liquidators had sufficiently repudiated 
the ownership of ttie land, So no subsequent claim 
could be made for the rentcharge. 

Another point put to the ct. was that the 
covenant to pay the rentcharge run with the land. 
The decision in Thomas y, Sylvester, No. 948, arde, 
is against that contention ; for there the judges 
evidently did not think that the covenant ran 
with the land, for they decided the case upon the 
question whether the owner of the rentcharge could 
sue the assignee as terre-tenant in an action for 
debt (Cotton, L.J.). — Re Blackburn & District 
Benefit Building Society, Ex p. Graham (1889), 
42 Ch. D. 343 ; 69 L. Ch. 183 ; 01 L. T. 745 ; 38 
W. R. 178 ; 5 T. L. R. 505 ; 2 Meg. 1, C. A. 
Annotations : — Consd. Cundilf v. Fitzsimiiious/[1911J 1 K. B. 

513. Reid. Re Herbaffo Ilonts, Greenwich, Charity Conirf?. 

V. Green, [1896] 2 Ch. 811. 

965. Tenant of copyholds — In whose occupancy 
arrears accrued.] — Sbarle v. Cooke, No. 954, ante. 

966. Tenant for years.] — A tenant for years is 
not liable in an action of debt for non-payment of 
a rentcharge issuing out of the land of which he is 
in occupation nor in the case of a rentcharge created 
for charitable purposes is he liable in an action in 
the f'h. Div. at the instance of the A.-G. or the 
Charity Comrs. — Re Herbage Rents, Green- 
wich, Charity Comrs. v. Green, [1896] 2 Ch. 
811 ; 65 L. J. Ch. 871 ; 75 L. T. 148 ; 45 W. R. 
74 ; 12 T. L. R. 621 ; 40 Sol. Jo. 716. 

Annotations : — Refd. i^'oley’s Charity Trust ees v, Dudh'y 

Corpn.,[1910] 1K.B.317 ; Cuudiil t?. Fitzsimmons, 11911] 

] K. B. 513. 

967. Highway authority.] — For more than one 
hundred years a fee fann rent had been paid to 
certain charity trustees in respect of a piece of land 
acquired for the widening of a turnpike road & 
since forming part of the road, but no conveyance 
to the turnpike trustees was forthcoming. The 
rentcharge was paid, first, by the turnpike trustees, 
who had statutory power to buy land for widening 
the roads uinder their control, &, on the expiration 
of the turnpike trust in 1871 by virtue of 33 & 34 
Viet. c. 73, by deft, corpn., in whom as the highway 
autljority the road had become vested under Public 
Health Act, 1848 (c. 63). The corpn. having 
refused to make any further payments, the 
charity trustees brought an action against them in 
the county ct. for arrears of the rentcharge : — 
Held : the ct. ought to presume that the land had 
been granted to the turnpike trustees as land sub- 
ject to a perpetual rentcharge, & deft, corpn. were 
liable as terre-tenants for the payment of the rent- 
charge. — Foley’s Charity Trustees v, Dudley 
Corpn., [1910] 1 K. B. 317 ; 79 L. J. K. B. 410 ; 
102 L. T. 1 ; 74 J. P. 41 ; 8 L. G. R. 320, C. A. 

968. Freeholder with immediate right to pos- 
session.] — A mtgee. in fee of land wlxich is subject 
to a rentcharge is personally liable to pay the 
rentcharge although he has never been in 
possession. 

So long as the freeholder has an immediate right 
to take possession, he has sufficient pernancy of 
the profits to render him liable for a chief rent 
issuing out of the land (Darling, J.). — Cundiff 
V. Fitzsimmons, [1911] 1 K. B. 513 ; 80 L. J. K. B. 
422 ; 103 L. T. 811, D. C. 

D, Necessity for Demand. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 36* 

969. ‘‘To be paid if demanded’^ — Demand 


necessary.] — Sands v. Lea (1622), Palm. 320 ; 81 
E. R. 1103. 


Sub-sect. ^8. — Recover.y by Charities. 

See Charities, Vol. VIII., pp. 352, 353, Nos. 
1488-1497. 


Sub-sect. 9. — Other Cases. 

970. Relief in equity — Confusion of boundaries 
-^Distress impossible.] — Harding v. Suffolk 
(Countess) (1632), 1 Rep. Ch. 61 ; 21 E. R. 607. 

Annotation: — Relti. Basiogrstoko Corpn. v. Bolton (1852), 
1 Drew. 270. 

971. Legal remedy Insufficient.] — Thorn- 

dike V. Aldington (1667), 1 Cas. in Ch. 79 ; 22 
E. R. 704. 

Annotation : — Apld. Re Alms Corn Charity, Charity Comrs. v. 
Bode, [1901] 2 Ch. 750. 

972. Remedy in personam.] — Palmer v. 

Whettenhall (1670), 1 Cas. in Ch. 181 ; 22 E. R. 
753. 

973. — — • Heir-at-law of purchaser.]-- 

Lands are sold to A. subject to an annuity of £l5 
a year to the sister of the vendor ; the lands are 
afterwards mortgaged & otherwise charged by A. 
&, thus charged, descend to his heir-at-law. A 
ct. of equity will make a personal decree against 
the heir, for the aiTears & growing payments of 
this annuity. — Champernowne v. Hillersdon 
(1708), 4 Bro. Pari. Cas. 330 ; 2 E. R. 224, H. L. 

974. Lands subject to charge sold — Chaige 

directed against other lands.] — Lands out of which 
an annuity is issuing sold for payment of debts, 
it was decreed to be paid out of other lands unsold. 
— Keistnoule (Lord) v. Bedford (Earl) (1676), 

1 Cas. in Ch. 295 ; 22 E. R. 808. 

Annotation : — Reid. SalLsbiiry v. Bagott (1C77), 2 Swan. 603. 

975. Charge against purchase- 

money.] — Testator bequeathed to C., the daughter 
of W., £10 per annum during her natural life, & if 
she should die before her mother, W., the same sum 
during her natural life, to be paid from the house, 
No. 1, Park Lane, St. Marylebone parish, to 
commence at my death. The daughter died before 
the mother ; & the owner of the house subject to 
the annuity, paid the annuity to the mother for 
several years after the daughter’s death, &; then 
sold the house without notice of the charge to the 
purchaser. Thereupon the mother filed a plaint 
in the county ct. against the owner, seeking to 
obtain a provision for the annuity out of the pur- 
chase-money : — Held : (1 ) upon the construction 
of the will pltf. was entitled to the annuity ; (2) she 
had a right to confirm the sale of the house, & was 
entitled to be indemnified out of the purchase - 
money.— Williams v. Smith (1870), 21 L. T. 715 ; 
18 W. R. 420. 

976. Foreclosure — No right.] — An annuity is 
granted out of lands, & made redeemable on pay- 
ment of a sum of money. The grantor cannot bo 
foreclosed of the land, though he may of the 
redemption of the annuity. — Carnesew v, Akscott 
(1683), 1 Vern. 209 ; 23 E. R. 419. 

Annotation Refd. SMpton v. Cassoti (1826), i L. J. G. S. 

K. B. 199. 

977. Recovery from corporation — When lands 
sequestrated.] — A.-G. v. Coventry Corpn. (1715), 

2 Vern. 713 ; IP. Wms. 306 ; 23 E. R. 1069, L. C. 
Annotations :-^eId. Walker v. Boll (1816), 2 Madd. 21 ; 

Russell V, East Augliaii Ry. (1850), 3 Mac. & Q. 104. 


PART VIII. SECT. 1, SUB-SECT. 9. 

d. Relief in equitu — Legal remedies 
useless or very diflicidi.]— A bill In 
equity d oos not He to recover the arrears 


of a rentcharge, unless it bo proved 
that there are ciroumstanoes which 
render the legal remedies useless or 
very difficult. — ^B kady v. FnzosRALD 


(1848), 12 1. Eq. R. 273.— IR. 

e. Non-existence of legal 

remedies.]— H arrison v. Mason (1849), 
12 L. T. O. S. 478.— IR. 
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Scct»\, — Reiiicharges : Sub-sect, 9. Sect. 2: Sub- 
sect, 1, A„ B, C.] 

978 . Lien on title deeds — Deposited as security.] 

— Richards v, Borrett, No, 17, ante, 

979 . Corpus & arrears — No distinction between 
remedies.] — (1) Arrears of an annuity chargeable 
by deed, a marriage settlement, on land, or a 
rentcharge, held to be recoverable by bill in equity 
filed by the personal representative of the grantee 
against the son of the grantor, the devisee of the 
estate, although powers of entry & distress, &, a 
right to pernancy of the rents, issues, & profits, 
in satisfaction of the annuity when in arrear, were 
expressly given & reserved to the grantee by the 
deed ; & although the right to those remedies may 
have devolved on the representative, or he might 
have other legal remedies, by statute or otherwise, 
on the principle that the proceeding in equity may 
be the better & safer course ; or may be more 
effectual & comprehensive than the remedies at 
law ; or that there may be difficulties surrounding 
the legal remedy which the equitable course might 
obviate, in aid & furtherance of the proceedings 
at law ; or that the ct. of equity might give further 
& more satisfactory relief, which it would be 
beyond the jurisdiction of a ct. of law to provide 
for. All these considerations afford ground 
sufficient to justify applications to cts. of equity 
by bill for relief, where & notwithstanding pltf. 
may possibly have concurrent, but not commen- 
surate remedies at law. It is competent to pltf. 
in such a bill to pray that the ct. will decree the 
amount of i^he arrears claimed & found due, to be 
raised by sale or mtge, of the estate ; as cts. of 
equity have jurisdiction to decree estates with 
such incumbrances to be sold or mortgaged to 
satisfy them, where necessary. 

(2) A charge on land created by deed cannot be 
discharged but by deed, or at least, semble, by some 
formal act of release. Parol refusal to accept 
payment on the part of the grantee, is not such a 
sufficient indication of evidence even of an intention 
to disclaim the subject-matter, or acquit the party 
even in equity, as to support a defence on that 
ground against a demand set up by a personal 
representative. 

(3) A gross sum, the arrears of an annuity 
chargeable on land, is a debt, of the same nature 
as the annuity itself, & capable of the same remedies 
for the recovery of it ; although the sum claimed 
for such arrears be due to the representative of the 
grantee, & claimed as such by the suit in equity. — 
CupiT V, Jackson (1821), M‘Cle. 495; 18 Price, 
721 ; USE. R.207,Ex.Ch. 

AnnMaimns : — As in (1) Distd. Philipps v. Philipps (1844), 

8 Ileav. 193. Apld. Harrison v. Mason (1849), 12 L. T. 
O. S. 478 : Whlto v. Barnes (1858), 32 L. T. O. H. 113, 
Consd. Hall V. Hurt (1861), 2 John, & H. 76 : Kelsey v. 
Kelsey (1874), L. R. 17 Eq. 495. Apld. Horton v. Hall 
(1874), L. R. 17 Eq. 437. Distd. Taylor v. Taylor, He 
Taylor’s Estate Act (1874), B. R. 17 Eq. 324. Consd. 
Scottish Widows’ Fund 7?. Craig (1882), 20 Ch. D. 208, Distd. 
Sandeman r. Rushton (1891), 61 L. J. Ch. 136. Apld. 
Tucker, Tucker v. Tucker, [1893] 2 Ch. 323. Consd. 
Hambro v. Hambro, (1894] 2 Ch. 564 ; Blackburne v. 
Hope-Edwardes, [1901] 1 Ch. 419. Refd. Graves r. Hicks 
(1841), 11 Sim. 636 ; He Herbage Rents, Greenwich, 
Charity Comrs. v. Green, {1896J 2 Ch. 811. 

980 . Execution — Amount recoverable — When 
sums advanced by receiver.] — Where an agent who 
had negotiated an annuity between the grantor 
& grantee, & was appointed receiver of the rents 
of the estate on which it was charged advanced 
money to the ^antee in anticipation of the receipt 
of arrears, receiving from the grantor, on the money 
thus advanced, the usual & ordinary commission 
of 2 J per cent, on annuity payments ; but no 
assignment of the arrears was taken, nor was any 
stipulation made for the payment of interest : — 
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Jffeld : such advances must be considered as pay- 
ments made in licjuidation of the arrears of the 
annuity ; &, notwithstanding the estates proved 
insufficient to pay the annuity, or reimburse the 
agent the money he had advanced, the grantee 
could not issue execution for more than was due, 
after deducting the money received from the agent. 
— Carroll v, Goold (1823), 1 Bing. 190 ; 7 
Moore, C. P. 621 ; 1 L. J. O. S. C. P. 46 ; 130 E. R. 
77. 

Writ of elegit .] — See Execution, Vol. 

XXL, pp. 665, 566, Nos. 1411-1414. 

981 . House destroyed by fire — Insurance by 
devisee of grantor — Insinance money paid into 
court.] — Testator charged his real estate with an 
annuity to his widow, &, subject thereto, devised 
it to S. in fee, & appointed her his extrix. Testator 
had insured a house. Policy expired a few months 
after his death & was then renewed by S. Soon 
afterwards the house, which was the whole of his 
real estate , was burnt down. The insurance money 
was ordered to be paid into ct. on a motion by the 
widow, in a suit instituted by her against S. for 
the administration of testator’s estate. — P arry v, 
Ashley (1829), 3 Sim. 97 ; 57 E. R. 936. 

Annotation : — Reid. Warwickcr v. Brctiiall (1882), 23 Ch. 1). 

188. 

982 . Attornment of tenant of grantor — Right of 

rentcharger.]— T. being tenant by the curtesy, 
demiseci to C. for ninety-nine years if he T. should 
so long live, at a peppercorn rent, to the intent 
that C. should re -demise as next mentioned ; &, 
immediately after, 0. re-demised to T., for ninety- 
eight years, if T. should so long live, at a rent of 
£55, with a proviso that, if the rent should be in 
arrear, C. might enter on the premises, & have hold, 
use, occupy, etc., the messuages, lands, etc., & 
take the rents & profits, until, by perception of the 
rents & profits, or otherwise, he should bo satisfied. 
Afterwards T. demised to deft, for sixty years. 
Before the sixty years expired, the £55, rent 
being in arrear, C. brought ejectment, & T. defended 
as landlord. 0. recovered ; & deft., to prevent a 
writ of possession being executed, attorned to C., 
& thenceforward paid rent to him. Afterwards, &; 
during the sixty years’ term, deft, was served with 
notice of an award, reciting a submission to 
reference by one 11. & by T. & C. & that H. was 
entitled to an annuity, charged on the lands with 
the usual powers of distress, as trustee, under 
a grant by T. prior to T.’s demise to C. ; &> the 
award adjudged that H.’s rentcharge was in arrear, 
that H. was entitled to priority over C., & that H. 
should receive the rents. Deft, then signed a 
memorandum that he attorned to & became 
tenant of H. : & afterwards he paid rent to him : — 
Held : deft., by attorning to C. became tenant to 
him from year to year, C. having a right to enter 
& suspend his term of sixty years till C.’s rent- 
charge was satisfied ; & afterwards deft., by 

attorning to 11. upon notice of the award, became 
tenant to H. from year to year ; & H. could 
maintain ejectment against deft, after giving him 
six months’ notice. — Doe d. Chawner v. Boulter 
(1837), 6 Ad. & El. 675 ; 1 Nev. & P. K. B. 650 ; 
Will. Woll. & Dav. 333 ; 6 L. J. K. B. 179 ; 112 
E. R. 260. 

Annotation: — Consd. Doc d. Butler r. Kensington (1816), 8 

Q. B. 429. 

Right against compensation money on com- 
pulsory purchase .] — See Compulsory Purchase 
OP IaAND, Vol. XI., p. 237, No. 1283. 

Recovery on enfranchisement of copyholds.] — 
See Copyholds, Vol. XIII., p. 167, No. 2027. 

Recovery in county court .] — See County Courts, 
Vol. XIII., pp. 480, 644, Nos. 297, 993. 
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Sbot. 2.— annuities. 

Sub-sect. 1. — Proceedings fob Recovery. 

A, Administration Action, 

Ri^t of annuitant to bring.] — See Executors, 
Vol. XXIV., pp. 752, 763, 807, Nos. 7806, 7807, 
8360. 

Annuitant necessary See Executors, 

Vol. XXIV., p. 763, No. 7920“. 

Order for administration — Provision for annui- 
ties.] — See Executors, Vol. XXIV., pp. 798, 799, 
Nos. 8281-8286. 

EiCrect on pending proceedings.] — See Exe- 
cutors, Vol. XXIV., p. 775, Nos. 8055, 8056. 

B. Action for DM, 

983. When action will He — Annuity by deed.] — 
Debt will lie for the arrears of annuity by deed as 
a contract ; & adhuc aretro existits is well enough 
to show it was in arrear. — ^Browne v, Pendlebury 
( 1592), Cro. Eliz. 268 ; 78 E. R. 623. 

984. Not before time for payment.] — 

Diggs’ Case (1583), Moore, K, B. 133 ; 72 E. R. 
488. 

985. .] — In debt for an annuity pay- 

able at the Annunciation, or within twenty days 
after, the writ was brought Apr. 8, & held bad ; 
for no cause of action had then arisen. — B lunden’s 
Case (1598), Cro. Eliz. 666 ; 78 E. R. 810. 

986. Necessity for demand — Action by execu- 
tors — No demand by annuitant.] — S ands v. Lea 
( 1622), Palm. 320 ; 81 E. R. 1103. 

987. Against whom maintainable — Executors.] 
— Assumpsit cannot be maintained for the arrears 
of an annuity against exors., because there is no 
personal privity. — A non. (1673), 1 Mod. Rep. 103 ; 
86 E. R. 802. 

988* Sufficiency of consideration.] — Assumpsit will 
lie on a promise to pay an annuity in consideration 
that lands are not charged with it. — R ockwood’s 
Case (1589), Cro. Eliz. 164 ; 1 Leon. 192 ; 78 E. R. 
421. 

Annotation : — Refd. Dutton v. Polo (1077), 3 Keb. 814. 

.] — See Contract, Vol. XII., pp. 200, 265, 

Nos. 1600, 2107. 

989. Discovery.] — An annuity deed, of which 
there was no counterpart, was placed in the hands 
of R., as agent for grantor & grantee. R. received 
the annuity for grantee. The grantor redeemed 
the annuity by paying the amount of the purchase- 
money to K., who, without express authority from 
the grantee, delivered the deed to ^antor to be 
cancelled. R. having absconded without paying 
the grantee, & the grantee having sued grantor for 
arrears ; — Held : he was entitled to call for an 
inspection of the deed. — Devenoge (or Deverner 
V, Bouverie (1831), 8 Bing. 1 ; 1 Moo. &; S. 29 ; 
1 L. J. C. P. 1 ; 131 E. R. 300. 

C, Action on Covenant 

990. When action lies.] — When there is a bond 
& also a deed of covenant to secure an annuity, 
although the bond is forfeited before discharge 
under 16 Geo. 3, c. 38, the party may be sued upon 
the covenant, for payments becoming due after 


the discharge. — Cottbrel v, Hooke (1779), 1 
Doug. K. B. 97 1 99 E. R. 68. 

AnnmUion : — Memd. Davies v. Arnott (1825), 10 Moore, 

C. P. 639. 

991. Who iipay sue — Failure of some parties to 
execute deed.] — Where, in covenant against the 
exors. of A., pltf. declared that A. covenanted with 
him & two others, that his exors., etc., should pay 
to them an annuity for the use of a third person, 
& averred that the other two never sealed the deed : 
— Held : aU joint covenantees who may sue must 
sue, &> the declaration was bad, inasmuch as it did 
not appear that any of the covenantees had not 
assented to the deed although they did not seal 
it. Qu, : whether the declaration would have been 
sufficient if it had averred that the two covenantees 
not joined, had refused to assent to the deed. — 
Petrie v. Bury (1824), 3 B. & C. 353 ; 6 Dow. & 
Ry. K, B. 162 ; 3 L. J. O. S. K. B. 29 ; 107 E. R. 
764. 

Annotations: — Apld. Wotheroll v. Langston (1847), 1 Exch. 

634. Refd. Foley v. Addenbrooke (1843), 4 Q. B. 197. 

Mentd. Dewhirst v, Jones (1864), 4 New Rep. 343. 

992. Whether amounting to failure 

of consideration.] — By an indenture between A., 
&; B. & his wife, & C. of one part, & D., &; E. & 
the same C. of another part, it was recited, that 
F., also party to the deed, had requested to have 
a certain farm given up to him, in which B.’s wife 
was interested, he F. giving sureties, namely 

D., E. & C., for payment of an annuity to B.’s 
wife ; & it was thereupon witnessed that, in 

consideration of the covenants thereinafter entered 
inte by A., B. & his wife, & & of 10s., D., E. & C. 

& each & every of them, covenanted with A., B. 
& his wife &; C. to pay the annuity. There followed 
covenants by A., B. for himself & his wife, & 0., 
severally, for quiet enjoyment, & for executing an 
assignment to F. when required. The deed was 
signed & sealed by D., E. & C., & by F., but not by 
A. or B. In an action brought by A. & B. after 
the death of C. for breach of the covenant to pay 
the annuity : — Held : (1) the omission of A. & B. 
to execute the deed did not disable them from suing 
upon it ; such omission did not amount to a total 
failure of consideration for the covenant sued 
upon, supposing such total failure to be an answer 
to the action, & the covenant to pay the annuity, & 
those for quiet enjoyment & for assigning, were not 
mutual & dependent ; (2) at least after C.’s 

death, A. & B. might sue D.’s exors., D. & E. being 
also dead, for non-payment of the annuity, though 
the covenant for such payment was entered into 
both by & to C. — Rose v, Poulton (1831), 2 B. & 
Ad. 822 ; 1 L. J. K. B. 6 ; 109 E. R. 1348. 
An^wtationa : — As to (2) Ezpld. Ellis v. Kerr (1910), 79 L. J. Cb. 

291. Generally, Mentd. Hume v. Holland (1832), 2 Tyr. 

575 ; Cardwell v. Lucas (1836), 2 M. & W. Ill ; Cooch v. 

Goodman (1842), 2 Q. B. 580 ; Dewhirst V. Jones (1864), 

3 H. & C. 60. 

993. Joint covenant.] — In consideration 
of the sum of £300, T. & R. by deed, severally & 
respectively, & for their several & respective heirs, 
exors., & administrators, granted, covenanted, 
& agreed, to & with L. & B. their heirs, exors., 
administrators, & assigns, to pay to L. & B. their 
exors., etc., one annmty, or clear yearly sum of 
£30 in the shares & proportions following, viz. 


PART VIII. SECT. 2, SUB-SECT. 1.— B. 

t. Whether action will lie to re- 
cover purchase-money of annuity *} — 
In an action to recover the purchase- 
money for the arrears of an aimulty, 
the fund out of which the arrears were 
to have been paid having proved 
deficient, the circumstances of there 
having been only an equitable assign- 

J .—VOL. XXX ex. 


ment of the aiTears, will not per se 
entitle pltf. to treat the transaction 
as a loan. Sc to recover the purchase- 
money. — J ohnston v. Cottingham 
(1840), Arm. M. & O. 11.— IR. 

g. Arrears of freehold annuity] — An 
action of debt ; — Held : not to lie for 
the arrears of fa freehold annuity. — 
^ - T.- _ (1342)^ Arm. 


PART VIII. SECT. 2, SUB-SECT. 1.— C. 

h. Who may be sued — Whether pur, 
chaser for value uHihout notice.] — 
Rykert V. Miller (1867), 14 Gr. 25. 

—CAN. 

k. WJ^en action lies — Against pur- 
chasers from mortgagees.] — Matthews 
V. Mears (1874), 21 Gr. 648.— CAN. 

l. Deed of farm from father to son 

P 
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Seel* 2. — AfinuUies: Svb-sect, 1, C., 2>. iSs E,; aub- 
sect, 2. Seda, ^ ~ 

the sum of £16 being one moiety of the annuity, 
unto L. exors., etc., & the sum of £16 the remain- 
ing moiety, unto B. his exors., etc., to bo 
respectively paid quarterly. The powers for 
better securing the payment of the annuity con 
tained in the deed were all given to L. & B. jointly, 
& the deed also contained a joint power of attorney 
to them to enter up a joint judgment ; Sc a joint 
power was granted to them to dispose of the 
reversion of a close of land, with a joint power of 
attorney to sell certain stock ; & the annuity was 
redeemable, on seven days* notice in writing oeing 
given, by the payment to L. &; B. of the sum of 
£807 10s. Sc all arrears of the annuity. In an 
action brought by L. against T. to recover arrears 
of the annuity : — Held : the covenant was a joint 
covenant, & the interest in the annuity was joint, 
Sc L. could not sue alone. — L ane v. Drinkwatbr 
( 1834), 1 Cr. M. Sc R. 699 ; 3 Dowl. 223 ; 6 Tyr. 
40 , 4 L. J. Ex. 32 ; 149 E. R. 1220. 

Annotation : — ^Apld. Byrne v. Fitzhugh (1834), 5 Tyr. 54. 

994. Assignee— Set-oil of payments before 

notice of assignment.] — ^L awrancb v. Bell, No. 
261, ante, 

995. Consideration for annuity — ^Assignment of 
real property — With covenants for quiet enjoyment 
& to assign — Whether covenants mutual & depen- 
dent on covenant to pay annuity.] — Rose v, Poul- 
TON, No. 992, ante, 

Covenant In marriage settlement.] — See 

Contract, Vol. XII., p. 431, No. 3488. 

Fraud o^ grantor — Defendants estopped from 
pleading.] — See Estoppel, Vol. XXI., p. 279, No. 
958. 

D. Annuity aecured by Bond, 

See, generally. Bonds, Vol. VII., pp. 164 et aeq. 

Impossibility of performance — By act of law.] — 
See Bonds, Vol. VII., p. 213, No. 649. 

Lost bond.] — See Bonds, Vol. VII., p. 240, No. 
820. 

Amount recoverable.] — See Bonds, Vol. VII., 
pp. 214, 219, Nos. 668, 559, 617. 

Pleading.] — See Bonds, Vol. VII., pp. 243, 245, 
Nos. 866, 885-887. 

Execution.] — See Bonds, Vol. VII., p. 255, Nos. 
967, 968. 

E, Other Caaea, 

996. Enforcement against agent.] — Where con- 
signments have been n^e from abroad to answer 
an annuity which the owner of the property con- 
signed is liable to pay Sc a consignee in England 
gives notice of the arrangement to the annuitant Sc 
makes payments in pursuance of it, the consignee 
is not afterwards at liberty to discontinue such 
payments so long as he has any proceed of the 
consignments in his hands. The circumstances 
of ^ch a transaction constitute an implied trust 
which the ct. will enforce against the consignee 
for the benefit of the annuitant. — IW zgbrald v. 


AND ANlhjITIBS. 

Stewart (1831), 2 Buaa. & M. 467 ; 89 E. B. 467, 
li. C. 

Annotatwna : — ^Apld. Klrwan v, Daniel (1847), 6 Hare, 493. 
Mentd. Bum v. Carvalho (1830), 4 My. & Gr. 600 ; Rodlck 
V. Gandell (1862), 1 Do G. M. & G. 763. 

997. .] — Pltf. being entitled to an annuity 

of £300 charged upon plantations in the West 
Indies, belonging to K., entered, as agent for K., 
into an agreement with D., by which D. in 
consideration of having the produce consigned to 
him imtil his advances were satisfied, was to ship 
supplies to the plantations, & honour bills drawn 
upon him D. by K. for the expenses of manage- 
ment, Sc also to pay pltf. *s annuity. The consign- 
ments Were made, & D, paid pltf.*s annuity for 
one year. Sc then discontinued the payment, 
although he received subsequent consignments. 
The bill prayed that D. might be ordered to pay the 
annuity so long as he continued to receive the 
consi^^nments : — Held : on demurrer, without 
decidmg whether pltf. could sustain a suit to enforce 
the agreement as against D., D, could not, after the 
payment of the annuity which he had made under 
the contract, withhold from pltf. the benefit of 
the contract for the further payment of the 
annuity. — Kirwan v, Daniel (1847), 5 Hare, 
493 ; 16 L. J, Ch. 191 ; 8 L. T. 0. S. 654 ; 11 Jur. 
236 ; 67 E. R. 1006. 

Annotaiiona : — Mentd. Harland v. Binks (1850), 15 Q. B. 
713 ; Sixers v. Evans (1855), 5 E. & B. 367 ; Cochrane 
V. Willis (1864), 9 L. T. 792. 

998. Specific performance.] — Specific perform- 
ance of an agreement to grant a personal annuity, 
Sc to provide a house of a certain value for a party 
to live in, will be decreed in equity. 

A. for certain considerations mentioned in a 
deed &; also for other considerations not in 
consistent with the former, agreed to grant to B. 
an annuity for his life, Sc to provide him a house 
of the value of £10 a year to live in. Upon a bill 
being filed by B. for specific performance ; — Held : 
the ct. could grant the relief prayed, although no 
security on land was agreed to be given for the 
performance of the agreement.— -Clifford v, Tur- 
RELL (1845), 14 L. J. Ch. 390 ; 5 L. T. O. S. 281 ; 

9 Jur. 633, L. C. 

AnnotatioTia • — Apld. Keenan v. Handley (1864), 10 L. T. 
683. Mentd. Kelson v. Kelson (1853), 1 W. R. 143 ; He 
British & Foreign Cork Co., Leifohilds* Case (1866), L. R. 

1 Eq. 231 ; Jervis n, Berridge (1873), 8 Ch. App. 361 : He 
Barnstaple Second Annuitant Soo. (1884), 50 L. T. 424 ; 
Frith V, lYith, [1906] A. C. 254. 

999. Re-entry.] — Doe d. Butler v, Kensing- 
ton (Lord), No. 906, ante, 

1000. Account — As against prior annuitant.] — 
The grantee of an annuity is not entitled as a 
matter of course to an account as against prior 
annuitants ; the ct. must be satisfied that upon the 
taking of the accounts there would be a balance 
coining to the subsequent annuitant. — Iles v, 
Fowler (1862), 6 L. T. 843, L, C. 

Recovery where charitable Intention.] — See 
Charities, Vol. VIII., p. 332, No. 1179. 

Mandamus to Lords of Treasury .] — See Crown 
Practice, Vol. XVI., p. 304, No. 1168. 


— Son covenanting to pay sister annuity 
— Death of father — Repudiation of 
covenant by son — Whether action lies by 
sister to recover upon deed .] — Dawsox 
V, Dawson (1911), 18 O. W. R. 6 ; 2 
O. W. N. 626 ; 23 O. L. R. 1.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— E. 

m. Sale of land to realise charge.] 
— ^When A. conveys Umd to B., in 
consideration of B .*0 agreement to pay 
an annuity to O.. the ot. will, upon 
default in payment, declare the annuity 
to be a charge upon the land, although 


no express charge has been created, 
& decree a sale of the land to realise 
the charge. — Spencer v. Spencer 
(Man.) (1913), 24 W. L. R. 420 : 4 
W. W. n. 785 ; 11 D. L. R. 80i.— 
CAN. 

n. Equitable rertcharge — Not re- 
coverable unless granted by deed .] — 
Where land had been informally 
divided & part given to a person with a 
stipulation for an annual payment to 
another, the stipulation not being 
evidenced by deed : — Held : the 
annuity could not be recovered at law. 


— Radford v. Murray (1852), 3 
Nfld. L. R. 312.— NFLD. 

o. Jurisdiction of Court of Chan- 
cery — To entertain suit for arrears of 
annuity ,] — Manly v, Hawkins (1838), 
1 Dr. k Wal. 363.— IR. 

p. Annuitant in possession — Whether 
entitled to powers of receiver.] — The 
powers of a receiver for the recovery 
of rents will be given to an annuitant 
put into possession by the ot. He 
will. If necessary, be allowed to proceed 
against the tenants on the covenants 
contained in the leases previously made 
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Grant of administration .] — See Exboutobs, Vol. 
XXIII., p. 216, No. 2607. 

Equitable Uen.]— Lien, Vol. XXXII., p, 282, 
Nos. 691-596. 

Appointment of receiver.] — See Recjbivbrs, 
p. 30, ante. 


SuB-SEOT. 2 . — ^Practicb. 

1001. Presumption of death of annuitant.] — 

A sum of money was set apart in 1816 to answer 
an annuity to a woman then supposed to be resident 
in India but who was never afterwards heard of. 
In 1837 the master having certified upon presump- 
tion that she was dead but without finding when 
she died the ct. ordered payment of the principal 
money to the party entitled to it subject to the 
annuity. In 1842 the master having certified upon 
presumption that she died in 1822 & that no 
personal representative had been heard of the ct. 
ordered immediate payment to the same party 
of the accumulations since that time, & in 1847 
it ordered payment of the rest of the fund to the 
same party though resident abroad upon his 
giving personal security to refund in case the 
annuitant or her personal representative should 
ever establish a claim. — Cuthbert r. Furrier 
(1847), 2 Ph. 199 ; 41 E. R. 918, L. G. 

1002. Proof of continuance of life of annuitant — 
Jurisdiction of court to order — On originating 
summons.] — The ct. has no jurisdiction on an 
originating summons, under R. S. 0., Ord. 54a, to 
declare what evidence ought to be furnished to a 
person, who has covenanted by deed to pay an 
annuity, is entitled to have produced as to the con- 
tinuance of the life of the annuitant. — Hunt v. 
Maw (1907), 52 Sol. Jo. 68, 0. A. 

1003. Form of master’s certificate.] — It is 

not for a master, on an inquiry before him whether 
an annuitant is living or dead, either to presume the 
death or to state that there is no evidence before 
him to show whether the annuitant is living or 
dead. His certificate should take the form of 
finding that the only evidence on the point before 
him is the evidence mentioned in the certificate 
& submitting to the ct. the question whether 
the annuitant ought to be presumed to be living 
or dead, &, if dead, .on what date the death ought 
to be presumed to have taken place. — He Long, 
Mbdlicott V. Long (1916), 60 Sol. Jo. 59. 


Sect. 3.— LACHES AND ACQUIESCENCE. 

See, generally. Equity, Vol. XX., pp. 624-641. 

1004. What amounts to — Acceptance of smaUer 
sum.] — Mills v. Drewitt, No. 420, ante, 

1005. .] — By a separation deed the 

husband covenanted to pay £1,000 to a trustee 


upon trust to pay the income thereof to the wife 
for her separate use without power of anticipation, 
& to pay him a further annual sum upon the same 
trusts. A^rwards the husband sued for a 
divorce. The proceedings were compromised by a 
deed whereby the wife & the trustee purported to 
release the husband from his covenant to pay the 
further annual sum, & the wife & a surety jointly 
&; severally covenanted with the husband that she 
or any person on her behalf would not commence 
proceedings for compelling the husband to allow 
her any support, maintenance, alimony, or 
additional income other than the income of the 
£1,000. The wife lived ten years after the execu- 
tion of the deed, & on each successive quarter day 
she received from the trustee a cheque for £10 
representing the income of the £1,000 & made no 
claim for any additional sum. The £1,000 was not 
in fact invested, & the quarterly payments of £10 
were found by the husband. The wife made a 
will directing payment of her debts & giving all 
her property to an adopted daughter. The legal 
personal representative of the vviie brought this 
action against the husband & the trustee for the 
arrears of the annuity. The husband counter- 
claimed for damages for breach of the wife’s 
covenant in the deed of release : — Held : the release 
of the husband’s covenant being admittedly void, 
the conduct of the wife accepting the trustee’s 
cheque for a smaller sum than was due did not 
amount either to accord & satisfaction or to such 
acquiescence as would prevent the wdfe from 
bringing a claim for the arrears. Her legal 
representative was therefore entitled to succeed 
in the action. — Sprange v, Lee, [1908] 1 Ch. 424 ; 
77 L. J. Ch. 274 ; 98 L. T. 400, C. A. 

1006. Failure to enforce payment.] — An 

annuitant is not guilty of such laches as would 
disentitle her to recover arrears of her annuity 
merely on the ground that she has not actively 
enforced the performance of the duty of the trustees 
to pay her such annuity regularly. — Re Rix, Rix v, 
Rix (1912), 66 Sol. Jo. 573. 

1007. .] — Edwards v . Warden, No. 

762, ante, 

1008. Effect of — Loss of Interest.] — Edwards v . 
Warden, No. 762, ante. 


Sect. 4.— PROTECTION OF SECURITY. 

1009. Waste — Land converted to tillage — No 
fraud.]— Darcy v, Darcy (1668), Nels. 120; 21 
E. R. 805. 

1010. No right to restrain.] — Qu, : whether 

the grantor of an annuity, charged upon the rents 
& profits of an estate, with the usual demise to a 
trustee, has a right to cut timber for his own use 


to them under the ct. — ^Walcott v, 
CJONDON (1853), 5 Ir. Jur. 145. — IR. 

Q. Appointment of receiver ,] — Bea- 
mish V, Austen (1875), 9 1. R. Eq. 
361.— IR. 

PART VIII. SECT. 2, SUB-SECT. 2. 

r. Who may be parties — Owners of 
separate parcels of Jxmd,] — Where a 
suit is brought to enforce the payment 
of an annuity Issuing out of several 
parcels of lands, it is not necessary that 
all the persons interested in these 
lands should be made parties. — 
Miller V. Vickers (1876), 23 Gr. 218. 
—CAN. 

t. Mortgagees of land — Sub- 

sequent to will creating charge.) — In 
an action for arrears of an annuity & 


to declare the same a charge on land, 
mtgees. of the laud whose mtge. was 
subsequent to the will oreathig the 
charge & subject to the terms of it, 
were made defts. by the writ of sum- 


atemen 

_ — struck ou 

with costs. — Nelson v. Cochban] 
(1889), 13 P. R. 76.— CAN, 


a. Sequestrators in possession of 

benefUie,] — Sequestrators In possession 
of a benefice, who have been appointed 
merely to pay curates, etc., are not 
necessary parties to an annuitant’s 
bill whose annuity is charged on the 
benefice. — Stannub v, Robinson 
(1837), 2 Jo. Ex. Ir. 498.— IR. 


b. Sufficiency of issues,] — In debt 


by exor. on an annuity bond made 
by deft, to testator, & payable during 
the lifetime of testator : — Held : the 
issues tendered by the repUoations were 
sufficient. Sc the allegations in the 
pleadings, set out in the ease, were 
sufficient to warrant the assessment of 
damages. — Smith v. Muirhead (1852), 
13 U. C. R. 9.— CAN. 

0 . Restraint of vicar — Until answer 
Med — To bill for arrears agednst 
him,] — A vicar having muted an 
annuity charged on his benefloe, & 
being entitled to oompensatlon for titbe 
arrears under the 3 & 4 Will. 4, o. 100, 
may be restrained from receiving them 
imtil answer has been filed to a bill 
filed against him to raise the arrears 
of the annuity. — Stannus v, Robinson 
(1834), Hayes & Jo. 622.— IR. 

p 2 
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Sed, 4 . — Proiedion of security. Part IX. 

& profit, the estate being inadequate to the pay- 
ment of the charges upon it. — ^F airfield v. 
Weston (1824), 2 Sim. & St. 96 ; 67 E. B. 282. 

1011. .] — A plot of land was conveyed 

to uses to secure a rentcharge, with powers of 
distress & entry into receipt of the rents & profits 
if the rentcharge should fall into arrear, &, subject 
thereto, to the use of defts*. predecessors in title. 
Defts. advertised for sale certain steamboilers &> 
machinery on the property. The owners of the 
rentcharge applied for an injunction to restrain the 
sale. The rentcharge was not in arrear : — Held : 
the owner of a rentcharge is not in the position of 
a mtgee., & cannot obtain an injunction to restrain 
waste by the owner of the land out of which the 
rentcharge issues. — Sandeman v. Rushton (1891), 
61 L. J. Oh. 136 ; 66 L. T. 180. 

1012. Covenant by grantor — What amounts to 
breach.] — ^An indenture recited that F. & G. were 
entitled to a fourth part of a colliery for a term of 
years ; that G. was also entitled, by agreement with 
A., to a lease of land essential for working the 
colliery, &; held the agreement in trust for himself 
& F. jointly ; that P. had a power of sale upon a 
moiety of the colliery, for the same term, to secure 
an annuity, which power he was about to exercise ; 
that F. & G. agreed to purchase the moiety, which 
was to be discharged from the annuity, & to grant 
a fresh annuity to P., payable out of the profits 
accruing from the working the coal, by virtue of the 
term in the three parts of the colliery, & the agree- 
ment. By the same indenture, after such recital, 
the moiety was assigned & the annu ity granted ; 
& F. & G. covenanted severally for themselves, their 
exors., administrators, & assigns, to pay the 
annuity, as above, from the profits accruing, after 
payment of all rates, taxes, etc., & of the rents 


reserved on the term, or by the agreement ; a right 
of entry on the pmmises charged, & of mtge. & 
sale, was given to P. on the annuity being in arrear ; 
& F. & G. covenanted severally for themselves, 
their heirs, exors., & administrators, not naii^g 
assigns, to do nothing whereby the annuity might 
cease, determine, be impeached, or become void 
& of no effect, or whereby the lease by which the 
colliery was originally demised, or the agreement, 
should be forfeited, or the terms thereby created 
cease. P. sued in covenant on the indenture, 
assigning for breaches, (a) that F. & G. took a lease 
of the land to which G. was entitled under the 
agreement, in their own names, & not in trust for 
P., but for other persons, & forfeited & surrendered 
the agreement, whereby the annuity was im- 
peached, & pltf.’s right over the land, & in the 
profits which would have accrued, ceased ; (h) that 
under the land subject to the agreement there 
were veins of coal, the property of A., & that F. 
& G. took the land at a higher rent, & otherwise 
on worse terms, than G. was entitled to by the 
agreement, in order to obtain the last-mentioned 
coal on better terms than they otherwise could have 
done, whereby, etc. ; (c) that F. and G. afterwards 
assigned the land, amongst other things, to H., 
whereby, etc. On general demurrer to the 
declaration : — Held : the third breach showed that 
the annuity was impeached ; since the land in 
H.’s hands would not be subject to the powers of 
entry, mtge., & sale ; H.’s interest not being that 
which the covenantors had under the agreement, 

he appearing to come in as a purchaser, nor 
privy to the covenant, & not estopped by it. — 
Pitt v. Wiltjamb (1836), 6 Ad. & El. 885 ; 111 
E. B. 1402, Ex. Ch. 

Rights on compulsory purchase.] — See Compul- 
sory Purchase of Land, Vol. XI., p. 273, Nos. 
2033, 2034. 


Part IX. — Effect of Statutes of Limitation 


See, generally. Limitation of Actions, Vol. 
XXXII., pp. 315 et seq. 

Recovery of rentcharges & annuities secured on 
land .] — See Limitation of Actions, Vol. XXXII., 
pp. 323, 408, 417-420, 428, Nos. 85-88, 863, 864, 
§47-949, 969-973, 1030. 

Action on collateral covenant for payment.] 

— See Limitation of Actions, Vol. XXXII., 
p. 430, Nos. 1047, 1048. 

When time begins to run .] — See Limita- 
tion OF Actions, Vol. XXXII., pp. 396, 443, Nos. 
760,1130-1135. 


Effect of trust for payment .] — See Limita- 
tion OF Actions, Vol. XXXII., pp. 430,431, 467, 
469, 470, 493, 498, 518, Nos. 1049, 1061, 1318, 
1338-1344, 1539, 1592, 1761. 

Recovery of annuities payable out of personalty.] 
— See Limitation of Actions, Vol. XXXII., 
pp. 316, 417, Nos. 24, 25, 946. 

Action by grantee of void annuity for money 
had & received .] — See Limitation of Actions, 
Vol. XXXII., p. 335, No. 197. 

When time begins to run .] — See Limita- 
tion OF Actions, Vol. XXXII., pp. 335, 336, Nos. 
198-200. 
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See Constitutional 
Law. 

„ Constitutional 
Law. 

,, Estate and Other 
Death Duties. 

„ Income Tax. 

,, Land Tax. 
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See Estate and Other 
Death Duties. 

„ Constitutional 
Law. 

„ Estate and Other 
Death Duties. 

,, Income Tax. 


Part I. — Authorities Controlling the Revenue. 


Sect. 1. — THE CROWN. 

As to limitations of prerogative as reg^ds 
taxation, see Constitutional Law, Vol. XI., 
pp. 602-604, Nos. 48, 61, 62. 

1. The Crown as party to legal prooeeoinp m 
revenue cases.]—** The Crown ” is merely a plnase 
importing the legal concentration of all the subje^s 
of the realm, whose private rights are injured by 
delinquents in revenue matters, & they are, m fact, 
the party who contend with the particular m- 
divi<Hial (Gbahaji, B.)- — A.-G. v, Lajibibth 
(1818), 6 Price, 386 ; 146 E. n. 641. 

Annotations rfentd. A.-G. (1822), 11 Price, 183 ; 

A.-G. V. Smith. A.-G. v. Smith (1846), 4 L. T. O. S. 296. 


Sect. 2. — PARLIAMENT. 

2. General rule.] — It is a principle of the 
British Constitution, inherited in the Constitution 
of New Zealand, that no money can be taken out 
of the consolidated fund into which the revenues 
of the state have been paid, except under a distinct 
authorisation by Parliament it^lf ; a payment 
made without that authority is illegal & ultra 
vires, & the mon^, if it can be traced, can be 
recovered by the Govt. 

Ati agreement made in 1913 provided, {itUer alia), 
that the Minister of Railways of New Zealand, 
I'epresenting the Crown, should pay to applts. 


PART I. SECT. 2. 

.21. General rule ,] — It te a 
of the Oonistitutlon, 


In the Oonstttution of New Zeelana, 
that no money oan be taken out of the 
oonsolldated fund Into which the 
revenues of the State have been paid, 


jept under a distinct authorisation by 
rlicment Itself: a pameDf n^e 
[ihout that authority is illegal & 
ra vires, & the money, if it oan be 
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SecL 2. — Parliament, Sects. 3 <£r 4. Part II. Sect. 
1 : Svh-sects. I d: 2, A. B. Sect. 2 : Suih- 
sects. 1 2, A.t jg., C. d D. (a).] 

£7,500 when applts. granted a lease to B. & co. 
The making of the agreement had been authorised 
by an Act of 1912, which empowered the minister, 
without further appropriation, to pay to applts. 
out of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in th^ scheme to which the 
agreement related, the minister did not require 
applts. to grant the lease, & it was not panted. 
Nevertheless the £7,600 was paid by the Mnister 
of Bahways to applts. in 1914 out of a vote included 
in the Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : — 
Held : as the lease had not been granted the pay- 
ment of the £7,600 was not authorised by the Act 
of 1912, & it was recoverable by the Govt. & could 
be deducted from a larger sum a<hnittedly due 
to applts. — ^Auckland Harbour Board v. B., 
[1924] A. C. 318 ; 93 L. J. P. C. 126 ; 130 L. T. 
621, P. C. 

Annotaiion : — Consd. A.-G. v. G. S. & W. Ry. of Ii-cland, 

[1925] A. C. 754. 

3. Resolution of Committee of Ways & Means 
— Income tax — Customs & Inland Revenue 
Act, 1890 (c. 8], s. 30 — Deduction of tax from 
dividend before Act passed.] — A resolution of the 
Committ^ of the House of Commons for Ways 
&> Means, assenting to income tax at a certain rate 
for the ensuing financial year, commencing Apr. 6, 
does not* either per se, or after adoption by the 


House of Commons, authorise the Crown to levy 
on the subject the tax so assented to, before the 
tax has been actually imposed by Act of Parlia- 
ment ; nor can the Bank of England, before i^e 
tax is so imposed by statute, lawfully deduct any 
Income tax from the dividends payable by the 
Bank to a stockholder without the assent of the 
holder. 

The effect of above sect. & other statutory 
provisions, enacted to meet the inconvenience 
caused by income tax being a temporary tax, 
when it was intended but not yet enacted that the 
tax should be imposed for the ensuing financial 
year, stated & explained. — Bowles v. Bank of 
England, [1913] 1 Ch. 67 ; 82 L. J. Ch. 124 ; 108 
L. T. 96 ; 29 T. L. R. 42 ; 67 Sol. Jo. 43 ; 6 Tax 
Cas. 136. 

Annotations : — Reid. Argyll v. I. R. Comrs. (1913), 109 L. T. 

893 ; Gresham Life Assoe. Soo. v. A.-G., [1916] 1 Ch. 228. 

Seef now. Provisional Collection of Taxes Act, 
1913 (c. 3). 


Sect. 3.— THE TREASURY. 

Prerogative writs against Lords of the Treasury — 
Mandamus.] — See Crown Practice, Vol. Xvl., 
p. 804, Nos. 1164-1172. 


Sect. 4.— EXCHEQUER AND AUDIT DEPARTMENT, 

See Exchequer & Audit Department Acts, 1866 
(c. 39) ; 1921 (c. 62). 


Part II. — Authorities Collecting the Revenue. 


Sect. 1.— COMMISSIONERS AND OFHCERS OF 
INLAND REVENUE. 

Sub-sect. 1. — Commissioners. 

See Inland Revenue Regulation Act, 1890 (c. 21), 
ss. 1, 21, 24, 33, 36 (1) ; Consolidated Fund Act, 
1816 (c. 98), s. 2. 

4. Right to fines, penaities & forfeitures — 
Inland Revenue Regulation Act, 1890 (c. 21), s. 33 — 
Effect on previous grant by charter to corporation.] 
—By above sect. “ All fines, penalties, & forfeitures 
incurred imder any Act relating to inland revenue 
which ^e not otherwise legally appropriated, shall 
be applied to the use of Her Majesty : — Held: deft, 
co^n. were precluded, by reason of the terms of 
this enactment, from claiming revenue fines to 
which they might otherwise have been entitled 
under their charters. — A.-G. v. Exeter Corpn., 
[1911] 1 K. B. 1092 ; 80 L. J. K. B. 636 ; 104 
L. T. 212 ; 76 J. P. 280 ; 27 T. L. R. 249 ; 6 Tax 
Cas. 629. 

5. Right to call for security from collector — 
Increased security during term of office — Taxes 
Management Act, 1880 (c.l9), s. 74.]— Above sect, 
which provides that the Board of liand Revenue 
may call for security from a collector of taxes 
whenever it thinks fit, entitles the Board at any 
time during a collector’s term of office to demand 
increased security if the Board think it desirable 


to do so. — ^Maxwell v. Natiian (1915), 31 T. L. R. 
288. 


Sub-sect. 2. — Officers. 

A. Powers and Duties. 

6. Distress.] — A collector of taxes has no right 
to take a constable or other person with him 
into the house of a party, of whom he is 
about to demand the payment of arrears of 
taxes, & to levy a distress for such arrears, if 
necessary, unless he has reasonable ground for 
apprehending that an assault will be committed 
on him, or that the distress will be resisted. — 
R. V. Clark (1835). 3 Ad. & El. 287 ; 4 Nev. & 
M. K. B. 671 ; 3 Nev. & M. M. C. 70 ; 1 Har. & 
W. 262 ; 4 L. J. M. C. 92 ; 111 E. R. 422. 

7. .] — Jud. Act, 1875 (c. 77), s. 10, does 

not so far assimilate the rules in the winding- 
up of cos. to the rules in bkpcy. as to give the 
collector of the Queen’s taxes a right to distrain 
on the goods of a co. in liquidation. — Re Regent 
United Service Stores (1878), 38 L. T. 130 ; 
42 J. P. 279. 

Annotaiion : — ^Beld. Re Webb (Smltbfleld, London), [1922] 

2 Ch. 369. 

8. Conduct of prosecutions.] — In prosecutions 
for taking game without a licence the supervisor 


traced, can be recovered by the govt. 
— AuoKLAjm Hapbour Boakd V. R., 
[1924], A. C. 318, P. O.— N.Z. 

PART II. SECT. 1, SUB-SECT. 2.— A. 

a. Comptroller ’General .] — The Comp- 


troller - General of Cuatoms la an 
officer ” within Customa Act. 1901- 
1910, as. 221, 225. — Zaohariassbn v. 
The Commonwealth (1917), 24 O. L. R. 
166.— AUS. 

b. Deputy treasurers.] — Deputy 


treasurers, anointed imder the revenue 
laws In New Brunswick, are substantive 
revenue officers of the Crown^^although 
appointed by the Province Trecksurer, 
& the appointment does not terminate 
with the life of the Province Treasurer 
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of Inland Kevenue for the district has a right to 
conduct the case, though the prosecution is not 
in hisT name ; & a general authority given to him 
by the comrs. is sufficient compliance with Inland 
Revenue Regulation Act, 1890 (c. 21), s. 27. — 
R. V. Turner (1894), 58 J. P. 320, D. C. 

i?. Privileges* 

See Juries Act, 1870 (c. 71), s. 9. 

9. Exemption from service on Jury — Em- 
ployee of foreign bank.]— A member of a firm of 
foreign bankers, which carries on business in 
London & is employed by the Inland Revenue 
Oomrs. in the collection of income tax, on foreign 
dividends & is paid by poundage, is not employed 
by the Inland Revenue Comrs. wdthin Juries Act, 
1870 (c, 71), s. 9, &; the schedule to that Act, & is 
not on that ground exempt from jury service. — 
Exp. Van Drutbn (1913), 30 T. L. R. 198. 


Sect. 2.— COMMISSIONERS AND OFHCERS OF 
CUSTOMS AND EXCISE. 

Sub-sect. 1. — Commissioners. 

See Customs Consolidation Act, 1876 (c, 30), 
ss. 1, 2, 3, 24, 32, 33, 37. 

10. Held strictly within Jurisdiction.] — Comrs. 
of excise shall be held strictly to the letter of 
6 Geo. 1, c. 21, which gives them jurisdiction. — 
Warwick v. White (1722), Bunb. 106 ; 145 E. R. 
612. 

AnnotcUion : — Refd. R. v, Whitbread (1780), 2 Dou^. K. B. 
549. 

Issue of prerogative writs against — Certiorari.]— 
See Crown Practice, Vol. XVI., p. 418, No. 2772. 

Mandamus .] — See Crown Practice, Vol. 

XVI., p. 305, Nos. 1174, 1175, 1178. 


Sub-sect. 2, — Officers. 
a. In General, 

11. Appointment — Insertion of name in war- 
rant.] — The insertion of the name of a person as 
collector of the assessed taxes in the warrants of 
the comrs. is not a sufficient appointment to that 
office. — R. V. Radley (1801), For. 150 ; 145 E. R. 
1142. 

.] — See Customs Consolidation Act, 1876 

(c. 36), s. 3 ; Excise Transfer Order, 1909, r. 10. 

12. Injury to officer on duty — Defect in 
premises.] — Flinn v. Magee (1898), 62 J. P. 489 

13. Obstruction of officer — Reasonable grounds 
for search.] — R. v. Akers, No. 819, post. 

14. Search of ship — Customs & Inland 

Revenue Act, 1881 (c. 12), s. 12.] — Where a 
person is summoned under above sect, for obstruct- 
ing a customs officer in execution of his duty 
while on board a ship for the purpose of searching 
the same, the magistrate has no jurisdiction to 


inquire into the reasonableness or unreasonable- 
ness of the search, or to dismiss the information 
upon the ground that in his opinion the search 
was under thip circumstances unreasonable, unless 
he finds that the search was a mere pretence for 
the purpose of justifying an interference or annoy- 
ance by the officer, the duty of deciding what 
search there shall be is by the Act imposed on the 
customs officer, & not on the magistrate. — 
Anderson v. Reid (1902), 86 L. T. 713 ; 66 J. P. 
564 ; 18 T. L. R. 463, D. 0. 

Annotations: — Mentd. WUlfl v. MeSherry, [1913] 1 K. B. 

20 ; Michael v. Phillips (1923), 93 L. J. K. B. 21. 

B. Fidelity Bonds. 

15. Right of commissioners to require — At 
common law.] — Semble : Oomrs. of Customs might 
at common law take bonds from persons licensed 
by them to act as custom house agents, for the 
faithful conduct of such persons towards his 
Majesty’ 8 Customs. — R. v. Atkins (1837), 2 M. & W. 
289 ; 6 L. J. Ex. 99 ; 1 Jur. 199 ; 150 E. R. 765. 

Liability of surety.] — See Guarantee, Vol. 
XXVI., pp. 65, 81 , 82, Nos. 462, 577, 583. 

C. Tenure of Office. 

16. Appointment during pleasure of Com- 
missioners — Reduction in rank.] — A supervisor of 
Inland Revenue was appointed in 1881 to hold 
office during the pleasure of the Comrs. of Inland 
Revenue.” By Inland Revenue Regulation Act, 
1890 (c. 21), s. 4 (3), the Comrs. have power to 
reduce or discharge any such officer as they see 
cause. 

The Comrs. directed the supervisor to collect 
statistics for the Board of Agriculture. The 
supervisor refused to comply with the order as 
being one which did not concern his duties as an 
official of Inland Revenue. The Comrs. thereupon 
reduced him in rank. In an action against the 
Comrs. to recover damages : — Held : no cause of 
action was shown, & in the exercise of the inherent 
jurisdiction of the ct. the action should be stayed. 
— Worthington v. Robinson (1896), 75 L. T. 
446, C. A. 

D. Powers and Duties. 

(a) In General. 

17. Action for nonfeasance.] — A collector of 
customs, appointed by the Comrs. under 3 & 4 Will. 
4, c. 51, s. 6, to collect duties on articles coming into 
the kingdom, <&, on payment, sign bills of entry 
which, by sect. 18, are a warrant for delivery of 
such articles to the party paying, is not a mere 
servant of the Comrs., but a substantive & 
immediate officer of the Crown ; & his functions, 
as collector, are ministerial. Therefore, he is 
liable in an action for nonfeasance in the exercise 
of his office ; as for refusing to sign such bill of 
entry without payment of an excessive duty. — 
Barry v. Arnaud (1839), 10 Ad. &; El. 646 ; 2 


from whom it has proceeded. — R. v. 
Kerr (1843), 4 N. B. R. (2 Kerr) 137. 
—CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

0 . Remuneration — Commission on 
Bouchard v. R. (1904), 24 
C. L. T. 390 ; 9 Exoh. C. R. 216.— 

CAN. 


PART II. SECT. 2, SUB-SECT. 2.— B. 

d. LUMUv of surety - — On change 
of port of collector .] — R. v. Miller 
(1861), 20 U. O. R. 485.— CAN. 


e. Bond of collector — LiabUUp for 
^anU of^ deputy collector.] — R. v. 
“ "'.65^), 2 C. P. 18, — CAN. 


f. Necessity for.] — Carter v. 

Rbndell (1821), 1 Nfld. L. R. 230.— 
NFLD. 


PART II. SECT. 2, SUB-SECT. 2.— 
a (a). 

g. Liability for goods in customs 
umrehouse — Damage hy The col- 

lector of customs, who has, as such, 
the charge of the customs warehouse, 
is not liable to an owner, of goods 
deposited therein for a loss to such 
goods by acoidental fire, although he 
may have refused to open the ware- 
house &; permit their removal during 
the fire ; if in so refusing he has act^ 
under a sense of duty for the general 


_ i, & not maliciously with Intent to 
Jure pltf., or in a negligent, wanton, 
or arbitrary manner. — Kirk v. Smith 
(1843), 2 Kerr, 187.— CAN. 

h. On proof of negligence .] — 

For the loss of any goods while in the 
custody of the customs officers the law 
affords no remedy, except such as the 
injured person may have against the 
officers through whose personal act or 
negligence the loss happens. — Corse 
& Tongas v. R. (1892), 3 Exch. C. R. 
13.— CAN. 

k. Conduct of prosecution .] — Leonard 
V. Cogswell (1867), 7 N. S. R, 121. — 
CAN. 

l. .] — R. V, Limericx,^ Ex p. 
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Revenue. 


Sed» 2. — Ccmmiasumers and officers of customs and 
excise : Svb-sect, 2, D. (a), (6), i, ii,, & (c)0 

Per. & Dav. 633 ; 9 L. J. Q. B. 226 ; 113 E. E. 
246. 

Annotations : — Refd. Legrge t>. Boyd (1845), 1 O. B. 92 ; 
Lichfield Gorpn. v. Sunpson (1845), 9 Jar. 989 ; R. v. 
Excise Oomrs. (1845), 9 Jur. 618 ; Younfir u. Davis (1862), 
7 H. & N. 760. 

.1 — SeCf generally. Public Authorities, 

Vol. XXXVIII., pp. 62 et seq. 


(6) Seizure of Goods, 
i. In General, 

18. Necessity for reasonable grounds of sus- 
picion.] — B ruen V, Eoe (1666), 1 Sid. 264 ; 82 
E. B. 1095. 

Annotatums : — Mentd. Garland v. Carlisle (1833), 2 Cr. & M. 

31 ; Fowler V. Hollins (1872), L. R. 7 Q. B. 616. 

19. Seizure In river before landed or offered 
for sale.] — There is no right to seize contraband 
goods in the river before the goods are landed or 
offered to sale. — Smyth v, Beynolds (1766), 2 
Wils. 257 ; 95 E. B. 797. 

20. Seizure out of port to which appointed 
officer.] — A custom house officer has authority to 
seize uncustomed goods, with the carriage <te horses 
carrying off the same, though out of the limit of the 
particular port of which he is denominated an 
officer in his deputation from the Comrs. of 
Customs. — B* Barfoot (1811), 18 East, 606; 
104 E. B. 467. 

21. Search warrant — Handed over for perusal — 
Right to regain possession.] — Excise officers went 
with a search warrant, & at the desire of ! he party 
gave it to him for his perusal, when he refused to 
return it : — Held : they had a right to take it from 
him, & even to coerce his person to obtain the 
possession of it, provided they used no more 
violence than was necessary. — B. v, Mitton (1827), 
3 0. & P. 31 ; sub nom, B. v, Milton, Mood. & M. 
107, N. P. 

22. Necessity for — Reasonable cause for 

suspicion.] — Qu, : whether a general writ of 
assistance will authorise an entry into a house, to 
search for uncustomed goods, there being reason- 
able cause to suspect such goods are there ; or, 
whether the officer must enter & search at his 
peril, & be justified or not, according to the result 
of the search. Semble : at all events, the officer 
would not be justified, unless there was reasonable 
cause of suspicion. — B. v. Watts (1830), 1 B. & Ad. 
166 ; 8 L. J. O. S. K. B. 381 ; 109 E. B. 749. 

23. Officers search at their peril.] — B. v, Akers, 
No. 819, post. 

Obstruction of officers.] — See Nos. 13, 14, ante. 


24. Whether duty of every person employed 
by customs.] — Can it be said that it is the duty of 
every person employed in the service of the customs 
to seize goods P We cannot say so (Lord Tenter- 
den, O.J.).— B. V, Everett (1828), 8 B. & C. 114 ; 
2 Man. & By. K. B. 36 ; 1 Man. & By. M. 0. 288 ; 
6 L. J. O. S. M. 0. 83 ; 108 E. B. 985. 

Annotations :—Conad, Edwards v. Bennett (1829), 6 Bing. 
230. Reid. R. V, Blake (1844), 6 Q. B. 126. Mentd. 
TMbault V, Gibson (1848), 7 Jur. 1043. 

26. Effect of seizure — Forfeiture.] — Cawood 
V, Bancks (1694), Sav. 132 ; 123 E. B. 1064. 


ii. Liability for Wrongful Seizure, 

26. Action of trover.] — Bruen v, Boe (1665), 
1 Sid. 264 ; 82 E. B. 1095. 

Annotations : — Reid. Fowler v. Hollins (1872), L. R. 7 Q. B. 
616. Mentd. Garland v, Carlisle (1833), 2 Cr. & M. 31. 

27. .] — Leglise V, Champante (1723), 2 

Stra. 820 ; 93 E. B. 871. 

Annotation .‘—Tmentd, Scott v. Godwin (1797), 1 Bos. & P. 
67. 

28. .] — Goods that are not imported by 

way of merchandise pay no duty. Trover lies 
against the officer who seizes & carries them away. 
--CJhapman V, Lamb (1732), 2 Stra. 943 ; 2 Barn. 
K. B. 168 ; KeL W. 231 ; 93 E. B. 957 ; sub nom. 
Lamb v. Chapman, 2 Bam. K. B. 212. 

29. .]— Trover lies against a custom house 

officer for seizing goods not liable. — Tinkler v, 
Poole (1770), 5 Burr. 2657 ; 3 Wils. 146 ; 98 E. B. 
396. 

Annotations: — Reid. Ship wick v. Blanchard (1795), 6 Term 
Rep. 298. Mentd. K. v. Edwards (1853), 9 Exch. 32. 

30. .] — In May, 1837, pltf. & deft. 

exchanged cases for the opinion of the ct., in an 
action in trover for certain tobacco. The questions 
were, whether pltf. had tendered a proper amount 
of duty to the customs, & whether this action 
lay against deft., a collector of customs. The 
same question being raised in another action then 
pending in the Ct. of K. B., pltf. suspended pro- 
ceedings till the decision of that cause in Trinity 
term, 1839 ; & that ct. having determined that 
the action should be conceived in case for non- 
feasance, & not in trover, pltf, in Michaelmas 
term, 1839, applied to amend, by substituting a 
count on a nonfeasance for his count in trover. 
The ct. allowed the amendment. — Legqe v, Boyd 
(1840), 6 Bing. N. C. 240 ; 8 Dowl. 272 ; 8 Scott, 
502 ; 9 L. J. C. P. 170 ; 4 Jur. 271 ; 133 E. B-. 95. 

31. Goods lodged in customs house.] — 

Etrtchb v. Bevenue Officer (1720), Bunb. 67; 
145 E. B. 697. 

Annotationa: — N.P. Tinkler v. Poole (1770), 3 Wils. 146. 
Befd. Sblpwick v. Blanchard (1795), 6 Term Rep. 298. 


Murphy (N. B.) (1921), 69 D. L. R. 
441 ; 37 Can. Grim. Cas. 344. — CAN. 

m. .1 — R. V. Gallon (N. B.), 

[19261 4 D. L. li. 386 ; 44 Can. Orim. 
Cas. 240.— CAN. 

n. AUawance of discount for mompt 
payment,] — Barrowman v. Fader 
0898), 31 N. 8. R. (19 R. & G.) 20.— 

CAN. 


o. .]— Adams tJ, McGill, [1923) 

2 I. R. 98.— IR. 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) 1. 


p. Search warrant — Necessity for.] 
— R. V, Kalian (1896), 1. L. R. 19 
Mad. 310.— IND. 


Q. Effect of seiaure — Forfeiture — 
On failure to claim within time, } — ^Where 
iroods are seized for what appears to 
be a direct violation of the revenue laws 
relating to the customs, by which they 
become forfaited, they are absolutely 


condemned at the end of thirty days, 
if no claim is properly made for them, 
according to 4 & 6 Will. 4, c. 39, s. 25 ; 
& after such oondonmation the owner 
cannot bring trespass for any alleged 
illegality In the seizure. — ^Wadsworth 
V. Murphy (1846), 2 U. C. R. 120.— 
CAN. 

r. .] — Dame v. 

Carbbrry (1853), 10 U. C. R. 374.— 
CAN. 

t. Seizure after passing custom house 
— For underwdtudion.] — ^Where goods 
subject to an od valorem duty have 
been entered at a port upon the Im- 

S orter'B own declaration of value, which 
le collector had accepted Sc acted upon, 
the same goods cannot afterwards be 
seized by the oolleotor of another port as 
having been undervalued upon their 
entry with the first oolleotor, — R. v, 
Jaoger (1847), 3 U. O. R. 265.— CAN. 

a. ] — Goods which have 

passed the custom house upon importa- 


tion, & been taken into the interior, 
ore still liable to seizure if it should 
appear that they have been fraudulently 
undervalued, but not for defects of 
form, such as the want of a permit. — 
Wile v. Cayley (1857), 14 V. C. R. 
285.— CAN. 

b. Rights of customs after seizure 
— Possession free from liabilities.l — 
When the Cnstoms seize goods under 
12 Viet. 0 . 4. there is no liability to the 
captain of the vessel for payment of 
freight, they take the goods without 
any liability attaching to them. — 
Brien V. Kent (1854), 4 Nfld. L. R. 
46.— NFLD. 


0 . Right of search — Right to break 
open building — Necessary auihorUy,}— 
R. V. Waiah (1852), 7 N. B. R. (2 All.) 
387.— CAN. 


S^ch^of T^^^J'esidence.] 
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82. Whether finding of commissioners 

can be questioned on trial.] — Terry v. Hunting- 
ton (1068), Hard. 480 ; 145 E. R. 667. 

Annotations Gwlnno w. Poole (1692), 2 Lnt. App. 

3560 ; Groenvelt v, Burwell (1700), 1 Ld. Raym. 454 ; 

Perkin v. Proctor (1768), 2 WIIh. 382; Miller t>. Searo 

11777), 2 Wm. Bl. 1141; Brittain v, Kinnaird (1819), 

1 Brod. & Bing:. 432. 

83. Action of trespass.] — E triche v. Revenue 
Officer (1720), Bunb. 67 ; 146 E. R. 697. 

Ttakler v. Poole (1770), 3 WJls. 146. 

Reid. Shlpwlck V, Blanchard (1796), 6 Term Rep. 198. 

34. .] — Trespass against custom house 

officers for entering pltf.’s house & searching for 
prohibited goods where they found none ; the jury 
nnd £200 damages against them, though they did 
very little or no damage. A new trial refused. — 
Redshaw V. Brook (1769), 2 Wils. 405 ; 95 E. R. 
887. 


Annotation : — Mentd. Price v. Severn (1831), 7 Bing. 316. 

35. .] — Trespass against custom house 

officers for entering pltf.^s house, & searching for 
rungoods where they found none ; jury assess £100 
damages on a writ of inquiry against them, though 
they did little or no damage, the ct. refused to set 
aside the inquisition. — ^Brucb v. Rawlins (1770), 
3 Wils. 61; 96E. R. 934. 

Annotations: — Mentd. Longman v. Fenn (1791), 1 Hy. Bl. 
541 ; Price v, Severn (1831), 7 Bing. 316. 

36. Acting under warrant of com- 

missioners.] — Trespass against an excise officer for 
breaking & entering pltf.’s house, under colour 
of a warrant of the Comrs. of Excise, obtained upon 
deft.’s own information that he suspected teas 
were concealed in or about pltf.’s house. — Bostock 
V. Saunders (1773), 3 Wils. 434 ; 2 Wm. Bl. 912 ; 
95 E. R. 1141. 

Ar^tations: — Dlstd. Cooper v. Booth (1785), 3 Esp. 135. 
Refd. Wood V. Chessal (1778), 2 Wm. Bl. 1254 ; R. v. 
Watts (1830), 1 B. & Ad. 166. 


37, ,] — ^ officer, acting under a 

warrant granted by Comrs. of Excise under 10 Geo. 
1, c. 10, is not liable as a trespasser, although no 
goods are found, nor is it necessary for him to 
prove that he had reasonable grounds of suspicion. 
— Cooper v. Boot (or Booth) (1785), 4 Doug. 
K. B. 339 ; 3 Esp. 135 ; 99 E. R. 911 ; avb nom. 
Boot v. Cooper, 4 Dow. & Ry. M. C. 638, n. 
Amwtation Refd. R. v. Watts (1830), 1 B. & Ad. 166. 

38. .] — If subsequent misbehaviour of a 

custom house officer, entering by lawful authority, 
& justified by a seizure, will make him a trespasser 
db initio, — Oldfield r. Licet (1775), 2 Wm. Bl. 
1001 ; 96 B. R. 589. 

Annotation : — Refd* Wood v. Chessal (1778), 2 Wm. Bl. 1254. 


39. Whether finding of Commissioners 

can be questioned on trlaL] — Condemnation of 
goods by the Comrs. of Excise is not conclusive 
evidence to a jury in an action of trespass. — 
Hbnshaw V, Pleabance (1777), 2 Wm. Bl. 1174 ; 
96 E. R. 692. 

Annotations : — Refd. Wood v, Chessal (1779), 2 Wm. Bl. 
1254 ; Brittain v. Kinnaird (1819), 1 Brod. & Bing. 432. 

40. .] — In trespass against custom house 

officers for taking pltf.’s goods, which had been 


returned in a deteriorated state before action 
brought, a verdict was found for pltf., for the 
difference in price between the value of the goods 
at the time oj the seizure, & the time when they 
were returned; The judge certified that there was 
probable cause for the seizure ; — Held : pltf. was 
not precluded by 28 Geo. 3, c. 37, s. 24, from taking 
out execution for the damages found by the jury. — 
Laugher v. Brbfitt (1822), 5 B. & Aid. 762 ; 1 
Dow. & Ry. K. B. 417 ; 106 E. R. 1370. 

41. .] — Pltf. having landed some goods 

liable to duty at the custom house, they were 
taken possession of by defts., who were custom 
house officers, for the purpose of examination, & 
detained by them upon a misapprehension that 
they were prohibited & liable to forfeiture. They 
were afterwards returned to pltf. : — Held : defts. 
were not liable in trespass. — Jacobsohn v, Blake 
(1844), 6 Man. & G. 919 ; 7 Scott, N. R. 772 ; 13 
L. J. C. P. 89 ; 2 L. T. O. S. 310 ; 8 Jur. 272 ; 134 
E. R. 1164. 

42. .] — In trespass against two excise 

officers for entering pltf.’s house, there was at the 
close of pltf.’s case no evidence against one of 
defts. : — Held : if no further evidence was given 
for pltf., pltf.’s counsel must then elect to go on as 
to the other deft, only, & could not wait till the 
defence was concluded. — Davis v. Moseley (1845), 
1 Car. &> Kir. 710. 

43. Action for money had & received — Re- 
covery of payment to obtain release of goods.] — 
If a revenue officer seize goods as forfeited, which 
are not liable to seizure, & take money of the owner 
to release them, the latter may recover back the 
money in action for money had & received. — 
Irving v, Wilson (1791), 4 Term Rep. 485 ; 100 
E. R. 1132. 

Annotations : — Refd. Wallace v. Smith (1804), 5 East, 115 ; 

Morgan v. Palmer (1824), 2 B. & 0. 729 ; Waterhouse v. 

Keen (1825), 4 B. & 0. 200. Mentd. Cook v. Leonard 

(1827), 6 B. & C. 351 ; Butler v. Ford (1833), 1 Cr. & M. 

662 ; Calvert r. Mogra (1839), 10 Ad. & El. 632 ; Mid. 

Ry. V. Wlthln^on h.B. (1883), 11 Q. B. D. 788. 

44. Injury to goods during transit.] — Where 
excise officers seized & carried away goods as a 
distress to satisfy a conviction for penalties under 
the Malt Acts, & immediately afterwards the owner 
released the goods by paying the penalty without 
demanding a return of the goods : — Held : the 
officers were not liable for injury done to the goods 
in carrying them back to the owner of their own 
accord. — Hutchings v. Morris (1827), 6 B. & C. 
464 ; 4 Dow. & Ry. M. C. 399 ; 9 Dow. & Ry. K. B. 
499 ; 5 L. J. 0. S. M. C. 144 ; 108 E. R. 622. 

(c) Arresi^ and Detention. 

45. Extent of power.] — Under Excise Manage- 
ment Act, 1827 (c. 53), s. 33, officers of excise may 
do all that is reasonable byway of arrest & detention 
for the purpose of having the matter adjudicated 
upon. — Evans v. McLoughlan (1861), 4 Macq. 
89 ; 4 L. T. 31 ; 25 J. P. 211 ; 7 Jur. N. S. 1263, 
H. L. 


PART 11. SECT. 2, SUB-SECT. 2.— 
D. (b) ii. 

3© i. Action of trespass — Whether 
finding of commissioners can be ques- 
tioned on trial ,] — Where a olaim for 
goods seized was brought before the 
oomrs. of customs, under 4 Gtoo. 4, 
0 . 11, & they restored the property 
to the olaimant, without any trial or 
verdict passing upon the matter, but 
gave a certificate to the officer who had 
seized that there was a probable cause 
of seizure, such certificate however not 


being entered of record in any way : — 
Held: in trespass against, the officer 
for the seizure, that the certificate 
afforded him no protection. — Lewis v, 
Kirby (1845), 1 U. 0. R, 486.— CAN. 

e. Protection of collector — Right to 
certificate by court of probable cause of 
seteure.]— The Fame (1807), Stewart, 
112.— CAN. 

f. .] — If a revenue officer 

acting in the bond fide discharge of his 
duty, does an injury by mistedce, 
either of fact or of law, he is under the 


proteotion of the law. — ^MaoranE v, 
Gilbourne (1794), Rldg. L. & S. 135, 
140.— IR. 

PART II. SECT. 2. SUB-SECT. 2.— 

D. (c). 

^ Necessary incident to sewure.] 
Is a neoossary incident to seizure 
of goods which have become forfeited 
that the offending vess^ should be 
taken & detained for a reasonable time. 
— Arnould V. 0 'Dwyer (1891), 7 
Nfld. L. R. 654.— NFLD. 
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Part III. — Sources of Revenue. 


Sect. 1.— TREASURY BILLS. 

8ee^ generally. Treasury Bills Act, 1877 (c. 2) ; 
Consolidated JHind (No. 1) Act, 1912, & succeeding 
years ; Revenue Act, 1906 (c. 20) ; National Debt 
Act, 1889 (c. 6) ; War Loan Acts, 1916 (c. 66), 
1918 (c. 25), & War Jjoan (Exchange of Securities) 
Rules, 1917. 


Sect. 2,-~EXCHEQUER BILLS AND BONDS. 

See Exchequer Bills & Bonds Act, 1866 (c. 26) ; 
Treasury Bills Act, 1877 (c. 2) ; Revenue Act, 
1906 (c. 20), 

46. Whether “effects” — Bank of England 
Act, 1741 (c. 13), s. 12.] — Securities issued by 
Govt, as Exchequer bills, are effects within 
above Act, although from not having been signed 
by a person legally authorised they are not valid 
& legal Exchequer bills. — ^R. v. Aslett (1804), 
Russ. & Ry. 67 ; 2 Leach. 958 ; 1 Bos. & P. N. R. 
1 ; 168 E. R. 687, C. C. R. 

Annofation : — Mentd. n. v. Gardner (1862), Lc. & Ca. 243. 


47. Whether “money” — Action for money 
had & receivedO -Dougan v. Bolland (1826), 6 
B. & C. 622 ; 8 Dow. & Ry. K. B. 435 ; 4 L. J. O. S. 
K. B. 278 ; 108 E. R. 232. 

48. Whether “ government securities ” — 1 Sc 
2 Viet. c. 117.1 — The words “ govt, security or 
securities ” held not to apply to Exchequer bills. — 
Bx p. Chaplin (1839), 3 Y. & C. Ex. 397 ; 3 Jur. 
750 ; 160 E. R. 766. 

Annotation : — Refd. Baud v, Fardoll (1855), 7 De G. M. & O. 
628. 

49. .] — Exchequer bills are govt. 

securities within above Act. — Ex p. South 
Eastebn Ry. Co. (1846), 9 Jur. 660. 

50. Exchange of securities — Specilic bequest of 
securities.] — Specific bequests of Exchequer Bonds 
& 4 J per cent. War Loan are not adeemed by their 
conversion by testator into 5 per cent. War Loan, 
for such conversion is not a purchase, but an 
exchange . — Re Macartney, Brookhouse v. 
Barman (1920), 36 T. L. R. 394 ; 04 Sol. Jo. 
409. 


Part IV. — Duties 

Sect, 1.— MINERAL RIGHTS DUT: . 

Sub-sect. 1. — In Gjeneral, 

See Finance (1909-1910) Act, 1910 (c. 8), s. 20. 

51. Minerals in respect of which duty payable — 
Brine.] — Defts. owned land on & in which were two 
vertical shafts used by them for the purpose of 
pumping to the surface natural brine, i.e. water 
which had become fully saturated with salt in 
solution. The brine so pumped up was put by 
defts. to commercial use. It was impossible to 
ascertain whence the brine had come or where its 
saturation had taken place, but as there were no 
surface subsidences within defts.’ land the inference 
was that the brine did not come from & had not 
been saturated within the boundaries of defts.’ 
land : — Held : the brine was a “ mineral ” within 
Finance (1909-1910) Act, 1910 (c. 8), s. 20, & the 
mineral rights duty was therefore payable by defts. 
on the rental value of the rights so to work the 
brine. — A.-G. v. Salt Union, Ltd., [1917] 2 K. B. 
488 ; 86 L. J. K. B. 1026 ; 117 L. T. 140 ; 33 
T. L. R. 365. 

As to definition of minerals & substances 
therein included, see Mines, Vol. XXXIV., pp. 
606 et seq. 


Sub -sect. 2. — ^Assessment and Collection 
OP Duty. 

A, Basis of Assessment, 

See Finance (1909-1910) Act, 1910 (c. 8), s. 20 : 
Finance Act, 1922 (c. 17), s. 26. 

62. “ Right to work minerals ” — Lease of 
minerals under copyholder’s land— Operating as 


on Land Values. 

release of right to support.] — Resp. was the owner 
in fee of certain copyhold lands. In 1 873 the lords 
of the manor granted a lease of the coal & other 
minerals under his land to a colliery co. By the 
custom of the manor the lords & their lessees were 
entitled to work the minerals without the consent 
of the copyholder so long as they did not let down 
or injure the surface. In 1897 resp. “ demised ” 
to the colliery co. full power & liberty to work the 
coal under his land, without leaving any support 
for the surface, at a rent measured by the quantity 
of coal raised : — Held : the so called demise was 
merely a release by resp. of his right to support in 
consideration of a money payment, & was not a 
lease of a “ right to work minerals ” witMn 
Finance (1909-1910) Act, 1910 (c. 8), s. 20 (2). — 
Inland Revenue Comrs. v, Joicey (No. 2), 
[1913] 2 K. B. 580 ; 82 L. J. K. B. 784 ; 108 L. T. 
738 ; 29 T. L. R. 637, 0. A. 

Annotations : — Refd. Davies r. Powell Duflryn Steam Coal 

Co. (1920), 36 T. L. li. 358 ; Re Markham Main Colliery 

(1925), 134 L. T. 253« 

53. “Rental value” — Whether rent includes 
arrears of rent paid by lessee in last working year.l — 

By Finance (1909-1910) Act, 19-10 (c. 8), s. 20, 
mineral rights duty is charged on the rental value of 
all rights to work minerals. Where the right to 
work the minerals is the subject of a mining lease, 
the rental value is the amount of rent paid by the 
working lessee in the last working year in respect 
of that right. 

(1) The Marquess of Anglesey was the grantor 
of a mining lease at a yearly rent of £150. In 
the year ending Sept. 80, 1911, which was the 
last working year for the purposes of the case, he 
received from the lessees a sum of £141 65., being 


PART IV. SECT. 1, SUB-SECT. 1. 

h. MineralB in respect of which 
diutv payable — Felsite whinsUme .] — All 
frabfltanooA obtained from the crust of 
the earth, other than surface soil, hy 


mLnlnv, quarrying, or open working 
are minerals in the sense of Finance 
(1909-10) Act, 1910, with the exception 
of those substances expressly excepted 
in the Act : & felsite whinstone 6c 
granite, not being among the excepted 


substances, are minerals, 8c subject to 
mineral rights duty. — Anstruthbr's 
Trustees t>. Inland Revenue, Paton 
V. Inland Revenue, [1912] S. C. 1165. 
— ^SOOT. 
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£160 for rent up to Apr. 6, 1911, less £8 IBs, 
deducted by the lessees in respect of income tax : — 
Meld: the amount of rent paid by the working 
lessees was the sum of £141 6a., & not the stun of 
£160, &; consequently the former not the latter 
sum constituted the rental value upon which 
mineral rights duty was chargeable. 

(2) The Duke of Beaufort was the grantor of 
a mining lease at a yearly rent of £600. In 
the year ending Sept. 30, 1909, which was the 
last working year for the purposes of the case, 
he received from the lessees £356 6a. in respect of 
three quarters* rent in arrear*for the year 1907. 
The Act came into force on Apr. 29, 1910 : — Held : 
mineral rights duty was payable on the £366 6a. 
arrears of rent. — Beaufort (Duke) v. Inland 
Revenue Combs., Inland Revenue Comrs. v. 
Anglesey (Marquess), [1913] 3 K. B. 48 ; sub nom, 
Beaufort (Duke) v. Inland Revenue Comrs., 
Anglesey (Marquess) v. Same, 82 L. J. K. B. 
866 ; 108 L. T. 902 ; 29 T. L. R. 634, C. A. 

Annotaiiona : — As to (1) Apprvd. Northumberland v, 1. IL 

Comrs., [1920] A. C. 825. Re!d. Hill v. Klrshenstein, 

[1920] 3 K. B. 556 : Re Fife’s Scttlmt. Trusts, [1922] 2 Ch. 

.S48. Oenerally^ Reid. Shawo Storey v. I. R. Comrs. 

(1913), 109 L. T. 559. 

54. Whether Income tax deducted from 

rent paid included.] — Beaufort (Duke) v. Inland 
Revenue Comrs., Inland Revenue Comrs. v, 
Anglesey (Marquess), No. 63, ante. 

56. Whether rent to be Included If way 

leave for minerals not the property of person 
assessed.] — Applt. demised the coal mines on her 
property to lessees who were also empowered to 
convey over roads or railways on applt. *s land coal 
worked by them in certain “ foreign ** mines, that 
is, mines not the property of applt. & in respect 
of this privilege the lessees had, by virtue of the 
lease, to pay a rent to applt. Some of the coal 
worked by the lessees in the foreign mines was 
brought to bank partly on applt. *s land & partly 
elsewhere ; — Held : under Finance (1909-1910) 
Act, 1910 (c. 8), s. 20, in the case of a mineral way 
leave, mineral rights duty is payable on the amount 
of rent paid by the working lessee in respect of the 
way leave whether that relates to minerals which 
are the property of the person assessed or not, &, 
therefore, mineral rights duty was payable by 
applt. on the rent received by her from lier lessees 
in respect of the right to convey coal from the 
foreign mines over her land. — Shawe Storey v. 
Inland Revenue Comrs,, [1914] 1 K. B. 87 ; 83 
L. J. K. B. 261 ; 109 L. T. 669 ; 30 T. L. R. 39 ; 
68 Sol. Jo. 121. 

B. Returns to Commissioners. 

See Finance (1909-1910) Act, 1910 (c. 8), s. 20. 

66. Form of.] — On a claim by pltf. for a 
declaration that Form 6 issued by the Comrs. of 
Inland Revenue under Finance (1909-1910) Act, 
1910 (c. 8), s. 20, was illegal, unauthorised, & 
ultra vires, & he was \mdei no obligation to comply 
with the requisitions contained therein, the Comrs., 
being of opinion that Foi m 6 could not be 
supported, consented to an i rder being made 
foUowing the form made in Dyson v. A.-G., [1912] 
1 Oh. 169. — Mowbray (Lord) v. A.-G. (1912), 29 
T. L. R. 116. 


Sect. 2.— INCREMENT VALUE DUTY. 

Note. — The above duty was repealed by Finance 
Act, 1920 (c. 18), s, 67, cases thereon are not 
therefore included in this work. 

J. — VOL. XXXIX. 


Sect. 3.--REVERS10N DUTY. 

Note. — The above duty was repealed by Finance 
Act, 1920 (c. 18), s. 67, dc cases thereon are not 
therefore includ^ in this work. 


Sect. 4.— APPEALS. 

Sub-sect. 1. — To Referee. 

See, generally. Finance (1909-1910) Act, 1910 
(c. 8), ss. 33, 34. 

57. Who may appeal — Remainderman — 
Settled land — Tenant for life & trustee exercising 
discretion as to acceptance of provisional valua- 
tion.] — Under a will certain property, consisting 
of freehold land divided into numerous plots on 
which houses had been built & now let on leases 
for long terms, stood limited to trustees upon trust 
for E. for life, with remainder to S. in base fee. 
A number of provisional valuations had been made 
by the district surveyor under Finance (1909-10) 
Act, 1910 (c. 8), for the purpose of assessing the 
increment value duty under Finance (1909-10) 
Act, 1910 (c. 8). S. applied to the trustees to take 
measures to check the provisional valuations & for 
that purpose to have valuations made. E. opposed 
this on the ground of expense. S. then applied to 
the comrs. as a person interested under Finance 
(1909-1910) Act, 1910 (c. 8), s. 27 (6), that he might 
be supplied with copies of the provisional valua- 
tions, & this was promised. He then took out 
this summons for an order directing the trustees 
to have valuations made for the purpose of checking 
the valuations of the district surveyor. The only 
evidence in support of the application was an 
affidavit by a surveyor of standing & experience 
that the valuations under the Act were usually 
too low. The judge held that on the true con- 
struction of Finance (1909-1910) Act, 1910 (c. 8), 
the duty of protecting the estate in the matter of 
these valuations was thrown on the owner, i.c. 
in the case of settled land, the tenant for life, 
not on the trustees. Under Finance (1909-1910) 
Act, 1910 (c. 8), s. 39, the trustees if they did 
interfere could charge their costs on the estate, but 
the ct. would not direct the trustees to take pro- 
ceedings except in a case where serious injury was 
threatened to the estate, & in this case there was 
no sufficient evidence of any such threatened 
injury ; — Held : in the course of their or'dinai^ 
duty trustees had to exercise their discretion in 
such cases ; the trustees in the present case had 
honestly exercised that discretion ; & there was no 
reason why the ct. should interfere with it. — 
Re Knollys’ Trusts, Saunders v. Haslam, 
[1912] 2 Ch. 367 ; 81 L. J. Ch. 672 ; 66 Sol. Jo. 
632 ; sub nom. Re Knollys’ Settlement, Sanders 
V. Haslam, 107 L. T. 336, C. A. 

58. Person assessed.] — Allen v. Inland 

Revenue Comrs., No. 69, post. 

59. What may be appealed against — Assessl- 
bllity — As well as grounds of assessment.] — Applt., 
whose business was that of a land developer, 
bought some land & cut it up into plots, which 
were purchased by different persons under agree- 
ments providing for the payment of the purchase- 
money by instalments & for the execution of con- 
veyance on the completion of the payments. 
The comrs. made an assessment upon applt. for 
undeveloped land duty in respect of these plots of 
land. At the date of the assessment the pur- 
chasers were in possession of their respective plots, 
but not havi^ completed their payments had not 
received their conveyances. Applt. appealed to 
a referee against the assessment on the ground that 
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Bed. 4. — Appeals: SMib-aeds* I, 2 <£; 3. Sect, 5. 

Part V, Sect, I ; Svh-sect, 1,] 

he wae not the^ owner of the plots of land & was, 
therefore, not liable to pay the duty. The referee 
by his award declared that applt. was the owner &> 
was liable. From this decision applt. appealed to 
the High Ot. ; — Held : (1 ) a person upon whom an 
assessment for undeveloped land duty is made is 
entitled under Finance (1909-1910) Act, 1910 
(c. 8), s. 83, to appeal against the assessment to a 
referee, & to appeal from the referee’s decision to 
the High Ct. on the question whether he is the 
owner of the land in respect of which the assess- 
ment has been made ; (2) the purchasers & not 
applt. were at the date of the assessment the 
owners of the plots of land within Finance (1909- 
1910) Act, 1910 (c. 8), 8. 41, & that the assessment 
had, therefore, been wrongly made upon applt.— 
Aixen V, Inland Revbnttb Oomrs., [19141 1 
K, B. 327 ; affd^y [1014] 2 K, B. 327 ; 83 L. J, 
K. B. 649; 110 L. T. 446 ; 68 Sol. Jo. 318, 0. A. 


Annoiationa .-—As to (2) Reid. Bodega Co. v, Martin i 

Mentd. Bradshaw «. Bird, 
[1920] 3 K, B. 144 ; Riohards v. Pryse, [1927] 2 K, B. 76. 


Decision of referee— Form.] — See Land Valua- 
tion (Referee) Rules, 1910, sched. II. 

60. ; Order as to expenses.] — On the 

hearing of an appeal under Finance Act (1909- 
1010) Act, 1910 (c. 8), B. 33 (3), the referee made an 
order in the following terms : I order that any 
expenses incurred by the comrs. be paid by applt. 
On a motion* to make this award a rule of ct. ; — 
Held : the award was void for uncertainty Sc could 
not be made a rule of ct. — Simpson v. Inland 
Revenue Comrs., [1914] 2 K, B. 842 ; 83 L. J. 
K, B. 1818 ; 110 L. T. 909 ; 30 T. L. R. 4.{6. 
Afm(M1<m:-~CoiiBA, Matthews v, I. R. Comrs., [1914] 3 


61. Order as to costs.] — On the 
hearing of an appeal under Finance (1909-1910) 
Act, 1910 (c. 8), s. 83 (3), the referee made an order 
that the costs of applt. incidental to this appeal 
be borne by the comrs. On a motion to make this 
order a rule of ct. ; — Held : the order was good Sc 
could be made a rule of ct. — ^Matthews v. Inland 
Revenue Oomrs., [1914] 2 K, B, 192 ; 83 L. J. 
K. B. 1662 ; 110 L. T. 931, C. A. 

62. Jurisdiction to order costs — Against 

appellant partially successful.] — Where a person 


aggrieved by the decision of Comrs. of Inland 
Revenue as to the value of property for the pur- 
poses of estate duty appeals to a referee under 
finance (1909-10) Act, 1910 (c. 8), s. 60 (3), applt* 
is in the position of pltf Sc, notwithstanding that 
he is partially successful in his appecd, the referee 
has jurisdiction to order "him to pay the costs 
of the appeal. — Ellesmere (Earl) v. Inland 
Revenue Oomrs., [1918] 2 K. B. 736 ; 88 L. J. 
K. B. 337 ; 119 L. T. 568 ; 34 T. L. R. 560. 


Sub-sect. 2. — ^To High Court. 

See, generally, Finance (1909-1910) Act, 1910 
(c. 8), Bs. 83, 34. 

63. With what matters court will deal — De- 
cision of referee on matters of fact.] — The ct. 
ought not as a rule to review his [the referee’s] 
decision on what is in truth a question of 
fact (Cozens-Hardy, M.R.). — Inland Revenue 
Comrs. v. Clay, Inland Revenue Comrs. v, 
Buchanan, [1914] 3 K. B. 466 ; 83 L. J. K. B. 
1425 ; 111 L. T. 484 ; 30 T. L. R. 573 ; 58 Sol. Jo. 
610, C. A. 

Annotation : — Consd. I. Tl. Comrs. v. Driver Holloway 
(1917), 87 L. J. K. B. 406. 

64. Who is owner of land assessed.] — 

Allen v. Inland Revenue Comrs., No. 69, anie, 

65. Costs of proceedings before referee.] — 

It is not the practice of the High Ct. upon an 
appeal from a decision of a referee appointed under 
Finance (1909-1910) Act, 1910 (c. 8), to deal with 
the costs of the proceedings before the referee. — 
Morrison v. Inland Revenue Comrs,, [1916] 
1 K. B. 716 ; 84 L. J. K. B. 1166 ; 112 L. T. 1044 ; 
31 T. L. B. 176. 


Sub-sect. 3. — To County Court. 

See, generally, Finance (1909-1910) Act, 1910 
(c. 8), s. 33 (4), as extended by Revenue Act, 
1911 (c. 2), s. 7. 


Sect. 5.— OTHER CASES. 

See cases infra. 


PART IV. SECT. 6. 

k. Unearned increment duty — Valua- 
tion.] — Toohey'8 Ltd. v, Valdbr- 
Gbnbral, [1925] A. O. 439.— AUB. 

L .] — The date in respect 

to which the value of land, except 
the first taxable value. Is to be 
aeoertalned for the purposes of Un- 
earned Increment Tax Act, 1913, is 


the date of registration of the transfer, 
even where the transfer Is made in 
pursuance of an agreement for sale 
entered Into before the passing of the 
Act & another & intervening transfer 
has been given & re^ri^red after the 
passing of the Act.— Gredin v. Cana- 
dian Northern Town Properties, 
Ltd., [1918] 1 W. W. R. 642 ; 13 Alta, 
L. R. 225 ; 39 D. L. R. 20.— CAN. 
m. Exemption .] — The exomp- 


tion given by Unearned Increment Tax 
Act, 1913, s. 3 (3), Is absolute, i.e. it is 
not limited to the first or any other 
transfers of the land, but entirely frees 
from the operation of the Act land of 
the character described in the sub-sect, 
during the oontinuanoe of the condi- 
tions giving rise to the exemption. — 
Re Wnr (Alta.), [1918] 1 W. W. R. 
612.— CAN. 
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Part V. — Customs Duties. 


Sect. l.—IIABIUTY TO DUTY. 

Sub-sect. 1. — In General. 

See Oiii^ms Consolidation Act, 1876 (c. 36), 
88. 40, 60. 

66. What amounts to landing — Discharge 
ol goods from one ship to another — Goods not 
actually on shore.] — merchant brought eighty 
weights of bay salt by sea, to a haven in England, 
& out of the ship sold twenty weights, & discharged 
them to another ship in which they were trans- 
ported ; but the said twenty weights were never 
actually put on shore ; & for the residue, viz. 60, 
he agreed for the custom, '& put them upon land ; 
&i now the doubt was, upon the words of 1 Eliz. 
c. 11, concerning exportation, viz. sent from the 
wharf, quay, or other place on the land, & concern- 
ing importation, take up, discharge, & lay on land ; 
if in this case the said twenty wei^ts which 
always were water borne, & never touched the 
land, ought to pay custom as well inwards as 
outwards: — Held: in both the cases custom 
ought to be paid ; for the discharging out of the 
ship upon the sale aforesaid amounts in law to a 
putting them upon the land, for in the law this is 
tnfra corpus comitatua ; & if the law shall not be 
so taken, the King may be defrauded of all his 


custom ; & in this case, forasmuch as no custom 
was paid, it was resolved that the goods were 
forfeited, etc. — Custom Case (1682), 12 Co. Bep. 
18 ; 77 E. B. 1299. 

67. .]— Bringing goods to shore is a 

putting them on land. Goods must be landed by 
way of merchandise to be liable to duties. — Leak 
V. Howbl (1696), Cro. Eliz. 633 ; Noy, 66 ; 78 
E. B. 780. 

Annotations: — Confldi. Camplln v, Bullman (1761), Park. 

198. Re!d. Harvey r. Lyme Ilegls Corpn. (1869), L. R. 

4 Exch. 260. Mentd. Parker v. Kett (1700), 1 Ld. Raym. 

668 . 

68. What amounts to importation ** — 
Arrival within limits of the port.] — It shall bo 
deemed an importation when a ship is within the 
limits of the port. — Leaper v. Smith & Elliot 
(1721), Bunb. 79 ; 145 E. B. 601. 

69. What amounts to *• exportation.**] — Un- 
less a vessel has proceeded out of the limits of the 
port with her cargo, it is not such an exportation of 
the goods as will protect the cargo from duties 
subsequently imposed on the exportation of goods 
of the same nature, although she is not only 
freighted afloat, but has gone through all the 
formalities of clearing, etc., at the custom house 
& has paid the exportation duties, & all such new 


PART V, sect. 1, SUB-SECT. 1. 

68 i. What amounts to ** importation,** 
— Arrival within limits of the port.] — It 
has been decided over & over again, 
that in order to constitute an importa* 
tion it is not necessary that vessels 
should come to a wharf. The mere 
fact of coming into port with goods 
on board is prvmA facie evidence of an 
importation. — The Minnie, Y. A. D. 
65.— CAN. 

68 ii. .] — Pitts v. 

O'Dwyer (1891), 7 Nfld. L. R. 636.— 

nfld. 

n. Whether transhipment without 

landing ,] — Lorimer v. R. (1862), 1 W. 
& W. (L.) 244.— AUS. 

o. .] — Clearing out to Boston 

entering, trading & clearing out from 
thence to Halifax, an importation from 
Boston. — The Union (1806), Stewart, 
99.— CAN, 

p. Fraudulent landing of 

goods hy boats,} — A vessel fraudulently 
landing goods by means of boats shall 
be legally Intended to have come into 
port \mder the revenue laws. Statute 
relating to the revenue are not to be 
oonstrued as penal Acts in proceedings 
against persons for smuggling g(^s 
into the province. — A.-G. v. Patterson 
(1827), 1 N. B. R. (Chip.) 16.— CAN. 

q. Entering port in distress.} 

— ^A.-G. V. Spafford (1831), Dra. 333. 
—CAN. 

r. .] — The Active (circa 

1846), Stewart, 169.— CAN. 

t. .] — R. V, MaoDonell 

(1883), 1 Exch. C. R. 99.— CAN. 

a. Cattle straying over fron- 

tier — Exercise of ownership after 
crossing.] — Where cattle ore brought 
to Canada for pasturage, or to a point 
from which they themselves may drift 
into Canada for pasturage, if the owner 
in Canada exercises any control over 
them, a oonti^avention of Customs Act 
is complete, more especially where the 
control exercised is that of putting 
C an ad i an brands upon such cattle. — 
Spencer Brothers v. R. (1906), 10 
Exoh. C. R. 79; 26 C. L. T. 462 ; 
(Jffd, (1907), 39 8. C. R. 12.— CAN, 

b. Landing dk delivery to 

importer ,] — The time at which, under 


Customs & Tariff Acts of Canada, 
goods for the purposes of custom duties 
are imported is when they are landed 
& delivered to the importer or to his 
order, or when they are taken out 
of warehouse, if, instead of being 
delivered, they have been placed in 
bond, — Canada Sugar Refinino Co. 
V. R, (1898), 67 L. J. P. C. 126.— 
CAN. 

c. Liability for additional duty — 
Where goods landed <£: warehoused under 
bond .] — Tucker v. Duncan (1866), 6 
N. S. W. S, 0. R. (L.) 198.— AUS. 

d. Meaning of ** importers.**} — 
** Importers " means not the con- 
signees, but the owners or proprietors. 
— The Nanoy (1805), Stewart, 49. — 
CAN. 

e. Goods in transit through United 
States — Whether deemed foreign goods.] 
— Kinnear V. Robinson (1868), 1 
Hon. 559,— CAN. 

f. 2*€as in bond.] — Carter, 

Macy & Co. V. R. (1890), 18 S. 0. R. 
706.— CAN. 

g. Importation of parts — Liability 
where duty on completed article.}-— 
Grinnkll V. R. (18^), 16 S. C. R. 
119.— CAN. 

h. Liability of salvaged goods — 
Warehoused for re-export. I — Barr v. 
Newfoundland Government (1898), 
8 Nfld. L. R. 78.— NFLD. 

k. Valuation for duty — Value at 
time of purchase.] — The value of goods 
purchased by an importer in the 
country from which they are exported 
is to bo ascertained for the purposes 
of duty at the time of purchase. — 
Goode & Co., Ltd. v. Threlfall, 
[1918] S. A. L. R. 291.— AUS. 

l. Import of parts — Value of 

parts or completed article. ) — R, v. Ayer 
(J. C.) Co. (1887), 1 Exoh. C. R. 232. 
—CAN. 

m. .] — Sharlakd 

Sc Co., Ltd. v. Trade 8c Customs 
COMR. (1892), 11 N. Z. L. R. 667.— 
N.Z. 

aa. ProQf of value.] — "When 

g oods are procured by purchase in 
lie ordinary oourse of bUNneas, Sc not 
under any exceptional ciroumatanoes, 
an invoice correctly disclosing the 


transaction affords the host evidence 
of the value of such goods for duty. 
In such a case the cost to him who 
buys the goods abroad, is, as a general 
rule, assumed to indicate the market 
value thereof. It is presumed that 
he buys at the ordinary market value. 
It is not the value at the manufactory, 
or place of production, but the value at 
the principal markets of the country, 

i.e. the price there paid by consumers or 
middlemen to dealers, that should 
govern. Such value for duty must be 
ascertained by reference to the fair 
market value of such or like goods, 
when sold in like quantity & condition 
for home consumption in the principal 
markets of the coimtry. whence they 
are exported. — Vacuum Oil Co. v. 
R, (1890), 2 Exch. C. H. 234.— CAN. 

bb. Goods without market 

value in country of production .] — 
When the goods imported have no 
market value. In the usual 8c ordinary 
oommerolal accopt-ation of the term 
in the country or their production or 
manufacture, or where they have no 
such value for home consumption, 
their value for duty may be determined 
by reference to the fair market value 
for home consumption of like goods 
sold under like conditions. — Smith 
8c Patterbon V. R. (1891), 2 Exoh. 
C. R. 417.— CAN. 

00. Right to repayment of duty— Duty 
paid before legally imposed.] — Saroood 
Brothers v. The Commonwealth 
(1910), 11 C. L. R. 2.58.— AUS. 

dd. Whether recoverable from 

Croum .] — Where the dispute between 
the importer Sc the collector of customs 
is, whether any duty at all Is payable, 
the importer's only remedy is to 
deposit the amount claimed Sc sue the 
oouector within three aipntbs : he 
cannot maintain a petition against the 
Crown aiter paying the amount under 
protest. — Sargood v. R., M' Arthur 
V. R. (1878), 4 V. L. R. (Law) 389.— 
AUS. 

ee. Where waiver of prescribed 

remedies.] — Under C. 8. C. 17, sect. 33, 
the only recourse against the first 
appraisement of the collector was an 
appraisement by two merchants as 
therein prescribed , Sc where an importer 
prdferr^ to pay the duties exacted by 
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8ed. 2.] 

imposts as are laid on such goods attach while the 
vessel is water borne within any part of the port. 
— A.-G. V. PouGETT (1816), 2 Price, 381 ; 146 
B. B. 130. 

70. Whether double duty payable — Carriage of 
goods overland from one port to another.] — Bruen 
V, Bob (1665), 1 Sid. 264 ; 82 E. B. 1095^. 
Annotations: — Mentd. Garlcuid v. Carlisle (1833), 2 Cr. 
& M. 31 ; Fowler V. Hollins (1872), L. R. 7 Q. B. 616. 
Prerogative of Crown — Appointment of officers to 
gauge imported articles .] — See Constitutional 
Law, Vol. XI., p. 502, No. 51. 


Sub-sect. 2. — Who may be 
Partner.]— Partnership, Vol, XXXV., p. 
373, No. 492. 

71. Factor.] — factor for a merchant abroad 
must be taken to be the importer. — A.-G. v. 
Weeks (1726), Bunb. 223 ; 145 E. B. 654. 
Annotations :-—Riad. A.-G, r. Thornton (1824), M'Clo. 600. 
Mentd. A.-G. v. Lambirth (1818), 5 Price, 386. 


Sub-sect. 3. — Entry. 

See Customs Consolidation Act, 1876 (c. 36), 
ss. 55, 57, 68, 61, 73 ; Customs & Inland Revenue 
Act, 1881 (c. 12), s. 13 ; Revenue Act, 1898 (c. 46), 

s. 3. 

72. Entry by bill of sight — Necessity : or subse- 
quent perfect entry.] — An entry & landing of goods 
by bDl of sight, without perfect entry, wiU not 
protect parties from penalties making such entry 
& landi^ with a view to a fraudulent evasion of 
duties. — A.-G. v. Hawkes (1830), 1 Cr. & J. 121 ; 
1 Tyr. 3 ; 9 L. J. O. S. Ex. 17. 

73. .] — Deft.’s goods were pro- 

vision^y landed by a bill of sight ; subsequently 
to which, deft., by the ' rfect entry,” fraudu- 
lently represented the g< to be of less quantity 
than was actually the case : — Held : in an informa- 
tion against him, for knowingly harbouring goods 
which had been illegally unshipped,” he was 
liable to penalties & the goods were illegally 
unshipped, within the Acts or Parliament, as soon 
as the perfect entry was fraudulently made. — 
A.-G. V. Hurel (1843), 11 M. & W. 585 ; 12 L. J. 
Ex. 413. 


Sub-sect. 4. — ^Penalties. 

See Excise Management Act, 1827 (c. 53), 
ss. 67, 69 ; Customs (Donsolidation Act, 1876 
(c. 36), ss. 168, 214. 

74. Illegal unshlpment — What amounts to.] — 
On an information for penalties on 6 Geo. 4, c. 108, 
8. 46, it was proved, that about two miles from 
shore, but within the limits of the port of Dover, 
as set out by Comrs. under 13 & 14 Car. 2, c. 11, 
s. 14, goods were transferred from a foreign vessel 
without payment of duties to boats which conveyed 
them within the low watermark : — Held : whether 
or not the transfer from the vessel to the boats 
was or was not within the United Kingdom, 
there was an illegal unshipment within the statute. 
— ^A.-G. V. Tomsett (1835), 2 Cr. M. & R. 170 ; 
1 Gale, 147 ; 6 Tyr. 614 ; 4 L. J. Ex. 171. 
Annotations .—AM, A.-G. v. Catt (1837), 3 M. & W. 7. 

Refd. A.-G. V. Greaves (1835), 2 Cr. M. & II. 669. 

76. .] — In an information on 3 & 4 

Will. 4, c. 53, s. 44, the venue being laid in 
Middlesex, one count charged deft, with assisting 

6 being concerned in unshipping goods liable to 
the duties of customs, the duties for the same 
not having been first paid or secured. Another 
count charged him with harbouring & concealing 
goods which had been illegally unshipped, the 
duties due thereon not having been first paid or 
secured. Other counts charged deft, with being 
concerned in the ‘unshipping of goods prohibited 
to be imported, & which had been imported into 
the United Kingdom ; with harbouring goods 
prohibited to be imported, which had been 
imported, etc. 

It was proved on the trial, that deft., in England, 
concerted with M. a plan for smuggling tobacco 
into Ireland ; that, in performance of such con- 
certed plan, he took on board his vessel, on the 
high seas, from a cutter dispatched from Mushing 
for the i^urpose, a cargo of tobacco in illegal 
packages, sailed with it to Neath, in Glamorgan- 
shire, there took on board a quantity of culm, in 
order to conceal the tobacco, & sailed thence 
to Youghal, in Ireland, where he landed the 
tobacco : — Held : deft, was properly triable in 
England, as having, in England, assisted & been 
concerned in an illegal unshipping of prohibited 
goods within the statute, viz. the transhipment 
of them from the foreign vessel to his own. — ^A.-G. 
V, Catt (1837), 3 M. & W. 7 ; Murp. & H. 300 ; 

7 L. J. Ex. 38. 

« 76. “ Cause to be imported ” — ^Meaning of.] — 
By Customs (Amendment) Act, 1850 (c. 37), s. 6, 


the collector ; — Held : he had no 
action to recover them back. — Rooney 
r. Lewis (1870), 14 L. C. J. 156.— 

CAN. 

t. Payment under protest — 

RiaM to interest on repayment.] — Ross 
V. R. (1902), 7 Exch. C. R. 287 ; 22 
C. L. T. 86 .— can. 

a. Necessity for notice of action 

— Action against Minister of Finance,] 
— Bennino V , Union Government, 
[1914] App. D. 180.— S. AF. 

PART V. SECT. 1, SUB-SECT. 2. 

b. lAabUUy of person in possession 
— UnconnsMed toUh importation .] — 
Onstoms Act, 1901, s. 233, does not 
impose a penalty on a person who is 
In po ooe eBlon of goods which have been 
nnlawfQlly imported but who was in 
no way connected with their Importa- 
tion although he knows that they have 
been so imported. — Lyons v. Smart 
(1908), 6 C. L. R, 143.— AUS. 

o. . 1 — O'Gradt V , Wiseman 

(1900), Q. R. 9 Q. B. 169.— can. 

PART V. SECT. 1, SUB-SECT. 6. 

d. NeoessUyfor entry.] — No arrange- 


ment or imderstanding, or error of an 
appraiser, can relieve the Importer from 
his statutory duty to make a “ due 
entry."* — R. v. Zizv Natanson, [1927] 
3 D. L. R. 691; [1927] 2 W. W. R. 139 ; 
48 Can. Grim. Caa. 194 ; 21 Sask. L. R. 
618.— CAN. 

e. When arising — At time of 

importation.] — Wilson v. Chambers 
& Co. Proprietary, Ltd., [1926] 
Argus L. R. 274.— AUS. 

f. Before unloading.] — R. (A.-G.) 

V. Brunskill (1851), 8 U. C. R. 646.— 
CAN. 

g . .] — Dickson v. Stevens 

(1889), 31 N. B. R. 611.— can. 

h. Fraud/ulent entry — Entry at under- 
value.] — An entry of goods at the 
custom house by invoice, in which the 
goods are under-valued, is presumably 
a fraudulent entry. — Lyman v, Bou- 
thillier (1863), 7 L. C. J. 169.— CAN. 

PART V. SECT. 1. SUB-SECT. 4. 

k. Forfeiture — For undervaluation.] 
— Where It appears to the Comr. of 
Customs that foreign goods entered at 
the Customs for ad valorem duty are in 
an invoice or entry produced by the 


Importers undervalued, all such goods 
are, under Customs Act, 1890, s. 84, 
forfeited, or liable to be forfeited to the 
Crown. — A.-G. v. Jules Renard & Co. 
(1899), 24 V. L. R. 970.— AUS. 

l. .] — R.V. Hibbard (1853), 

3 C. P. 451.— CAN. 

m. Goods unladen under de- 

fective entry ,] — Prince v. Collector 
OF Customs, New South Wales 
(1873), 43 L. J. P. C. 14.— AUS, 

n. .) — Goods unladen 

under a defective or Improper entry, 
are liable to forfeiture ; & any person 
assisting, etc., the imloading, etc., of 
such goods is liable to forfeit the 
treble value thereof. — Graham v, 
PooocK (1870), 23 L. T. 527, P. C.— 
S. AF. 

o. Entry false in part — 

Forfeiture of whole consianmttni. ]-» A n 
entry of the Custom House declared 
that the packages contained articles 
hot subject to duty ; but some of them 
contained contraband goods : — Held : 
it was but one entry, & that being 
false as to some of the packages, the 
goods were not duly entered, dc the 
whole were forfeited. — R, v. Six 
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any person who “ shall cause to be imported goods 
of one denomination concealed in packages of 
goods of any other denomination,” shall be liable 
to a penalty. By sect. 8, “ the word importer 
in any Act relating to the customs is to apply to, 
& include, any owner or other person for the time 
being possessed of or beneficially interested in any 
goods imported ’ * ; — Held : the interpretation of 
the word ” importer,” in sect. 8, is not to be applied 
to the phrase, ” cause to be imported,” in sect. 6 ; 
but these latter words are only applicable to a 
person who has ordered the goods, or otherwise 
in fact caused them to be imported. — ^Budenberg 
V. Roberts (1866), L. R. 1 C. P. 675 ; Har. & 
Ruth. 836 ; 36 L.*J. M. C. 235 ; 15 L. T. 387 ; 
14 W. R. 992. 

77. Action for treble .value— Jury find single 
value.] — ^Where a statute* gives, by way of penalty 
for withholding duties double or any other multiple 
of the sum withheld, the sum found by the jury 
is to be taken as the amount due in point of fact ; 
& it is the course of the ct. for the officer to enter 
the verdict for the multiplied amount of the sum 
found by the jury, & the ct. discharged a rule for 
reducing a verdict so entered to the sum found by 
the jury where from the evidence it appeared that 
the duties withheld amounted to about double that 
sum. — A.‘G. V. Hatton (1824), M‘Cle. 214 ; 13 
Price, 476 ; 147 E. R. 1053. 

78. .]— A.-O. V, Goldstein (1905), 

Times, July 26. 

79. Action for penalty — Magistrates may not 
mitigate.] — The power of mitigating the penalty 
imposed upon an offender against the Customs 
Acts, given to the magistrate by Customs Con- 
solidation Act, 1853 (c. 107), ss. 263, 280, does 
not apply to the case of a person who ” has been 
detained,” Sd taken before a magistrate, under 
Supplemental Customs Act, 1853 (c. 96), s. 28, 
for ” having been found or discovered to have 
been onboard a ship, etc., having contraband goods 
on board ” ; & in such case, upon the confession 
of the offender, or proof upon oath of the offence, 
the magistrate is bound to convict him in the full 
penalty of £100 imposed by sect. 28, & the offender 
must thereupon immediately pay the same ” with- 
out any mitigation ” or bo committed to gaol in 
default. — Bond v, Jackson (1869), 20 L. T. 327. 

Recovery of penalties.] — See Part XIII., post 


Sect. 2.— WAREHOUSING. 

See Customs Consolidation Act, 1876 (c. 36) ; 
Spirits Act, 1880 (c. 24) ; & Finance Act, 1921 
(c. 32), s. 20. 


80. Duty of warehouse keeper — To receive 
goods.] — Where private property is, by the 
consent of the owner, invested with a public interest 
or privilege fOr the benefit of the public, the owner 
can no longer deal with it as private property 
only, but must hold it subject to the rights of the 
public in the exercise of that public interest or 
privilege conferred for their benefit. 

Where the London Dock co., having built ware- 
houses in which wines were deposited, upon pay- 
ment of such a rent as they & the owners agreed 
upon afterwards accepted a certificate from the 
Board of Treasury tmder 43 jjfeo. 3, c. 132, whereby 
it bpcame lawful for the importers to lodge & 
secure the wines there, without paying the duties 
for them in the first instance ; & it did not araear 
that there was any other place in the poix of 
London where the importers had a right to bond 
their wines, though if the exclusive privilege had 
been extended to a few others, it does not appear 
that it would have varied the case ; — Held : such 
a monopoly & public interest attaching upon their 
property ; they were bound by law to receive the 
goods into their warehouses for a reasonable hire 
&; reward. Qu. : whether, having accepted suqh 
certificate, they could afterwards repudiate it at 
pleasure. — ^Allnutt v, Inglis (1810), 12 East, 
527 ; 104 E. R. 206. 

Annotations: — Reid. Cochrane v. Exchange Telegraph Co. 

(1896), 65 L. J. Ch. .334 ; Simpson v. A.-G., [1904] A. C. 

476. Mentd. Lancaster CJanal Co. v. Parnaby (1839), 

3 Per. & Dav. 162. 

81. Liability of warehouse keeper — Fraudulent 
interference with goods — Connivance of ciutoms 
officer.] — A concealment of soap in violation of 
1 Geot. 1, St. 2, c. 31, may be in an entered 
place, & by mixing with other soap, & although 
done with the privity of the inferior attending 
officer. — A.-G. v, Brewster & Morton (1795), 2 
Anst. 560; 145 E. R. 966. 

82. Liability for Illegal removal from ware- 
house — Removal for pretended exportation.] — 
If goods prohibited from being sold in this country 
by 11 & 12 Will. 3, c. 10, are taken out of a ware- 
house, & put on board a vessel as if for exportation, 
but in fact with a view to be relanded, they are 
liable to be seized, though no actual attempt to 
reland them has been made. — Wilson v. Saunders 
(1798), 1 Bos. & P. 267 ; 126 E. R. 897. 

83. Removal of goods not duly entered — 

King’s warehouse.] — 3 & 4 Will. 4, c. 52, s. 20, 
enacts, that goods taken or delivered out of any 
warehouse, not having been duly entered, shall be 
forfeited. The King’s warehouse is a warehouse 
wdthin this clause. 3 & 4 Will. 4, c. 63, s. 28, if 
goods, which shall have been warehoused or 
otherwise secured for home consumption or 


BAiiREm OF Hams. Southward, 
Claimant (1856), 8 N. B. R. (3 AU.) 
387.— CAN. 

p. Landing without permit ,] — If 

the duties on goods be offered to a 
ooUeotor, & he refuses to grant a 
permit, either on the ground that 
the sum tendered is Insuflclent in 
amount, or for any other reason which 
may not be tenable, if the goods be 
afterwards landed without a permit 
they are liable to forfeiture, & the 
only remedy for the owner is by action 
against the collector for the Injury 
which he may suffer by the refusal of 
the permit. — McKenzie v, Kirby 
(1842), 6 O. S. 416.— CAN. 

Q. — Foffc^ declaraticm— 


D. l; R. i83.-^AN. 

r. Of vessel — AddiHonai penalties 

br spectflo offences.}— T he Gladiator, 
sr. A. D. i9e.— canT 


t. Of property connected with 

landing <t importation — lAability of 
innocerU owner of conveyance employed.] 
— Lord Advocate v, Crookshanks 
(1888), 15 R. (Ct. of Bess.) 995 ; 25 
Sc. L. R. 705.— SCOT. 

a. For false declaration — Where goods 
not dutiable.] — Stephen v. Abrahams 
(1902), 27 V. L. R. 763.— AUS. 

b. Of value,] — CJubtoms Comr. 

V. LBPDAm Pianos, Ltd. (1926), 47 
N. L. R. 57.— S. AF. 

0 . For breaking customs seals on ship *s 
goods — On high seas or elaeto/tere.]— A 
penalty is incurred for the act of break- 
ing the seals, whether on the high seas 
or elsewhere, which had been lawfully 
imposed on snip’s goods in lieu of exact- 
ing payment of duties Sc entering an 
Australian port with the seals broken. 
— Peninsular & Oriental Steam 
Navigation Co. v. Kingston, [1903] 
A. C. 471. P. a— AUS. 

d. Whether fraudulent intention neces' 


sary ,] — Where unsatisfactory state- 
ments with respect to certain articles 
of jewelry imported into Canada were 
made by the owner to the Customs 
authorities who had seized the goods, 
but the ct., on a reference of the claim, 
found that upon the evidence before it 
there was no intention on the part of the 
claimant to evade the law, the goods 
were ordered to bC restored to the olaim- 
ant. — Greenspan v, R. (1909), 12 Exoh. 
C. R. 254 ; 29 C. L. T. 712.— CAN. 

0 . .] — ^A fraudulent intention is 

not necessary to render a person liable 
to a penalty. — Graham v, Pocock 
(1870), 19 W^. R. 31, P. C.— S. AF. 

PART V. SECT. 2. 

f. Liability of Crown for goods lost 
while warehoused ,] — The Crown is not 
liable for the loss of any goods while 
the same were in the custody of the 
offloers of Customs.— Hodgson, Sum- 
ner Sc Co., Ltd. v, R. (1916), 15 Szoh. 
C, R. 487 ; 33 D. L. R. 934.— CAN. 
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8ed. 2. — WareKouiMig : Sects, 8 <£; 4: Sub-sects, 1, 
2, 8 d? 4. PaH VI. Sects, 1, 2 <fe 8 J 

exportation, shall be clandestinely removed from 
OP out of any warehouse or place of security, they 
shall be forfeited. Qu, : whether the King’s 
warehouse is within this clause. — ^A.-G. v, Von- 
DUSRE (1834), 1 Or. M. & B. 670 ; 6 Tyr. 206 ; 4 
L. J. Ex. 41. 

84. .] — The King’s warehouse 

is a warehouse within 3 & 4 V7ill. 4, c. 63, s. 44, 
prohibiting the illegal removal of goods from any 
warehouse or place of security in which they shall 
have been deposited. — L owe v, A.-G. (1836), 2 
Cr. M. & R. 644 ; 1 Gale, 249 ; 6 Tyr. 1133 ; 4 
L. J. Ex. 336. 

86. Effect of warehousing — Liability of im- 
porter for payment of duty.] — (1) The importer of 
goods from a foreign country is liable, on the 
importation, to the duties of customs payable 
thereon ; & this liability is not affected by 3 & 4 
Will. 4, c. 67, the effect of which is only to g4ve the 
merchant, in the case of goods warehoused under 
it, time for payment of the duties until the goods 
are entered for home consumption. 

(2) If" the merchant have obtained the goods 
from a bonded warehouse without making any 
entry for home consumption, & without the duties 
having been paid, he is liable to an information 
of debt for the duties, &; it is no answer to it that 
a custom house agent, employed by him to make 
the entry & pay the duties, misappropriated the 
money & fraudulently obtained the goods. — 
A.-G. V, AN3TED (1844), 12 M. & W. 620 ; 13 L. J. 
Ex. 101 ; 2 L. T. O. S. 349 ; 162 E. R. 1304. 

AnnotcUiona : — As to (1) Befd. Legge v. Boyu (1845), 14 

L. J. C. P. 138 ; Dean v, R. (1846), 15 M. & W. 475. 

Rights of sureties for Crown debt .] — See Guar- 
antee, Vol. XXVI., p. 130, Nos. 932-936. 


Sect. 3.-~DELIVERY FROM WAREHOUSE. 

Calculation of duty.] — See Customs Consolidation 
Act, 1876 (c. 36), ss. 17, 98, 99 ; & Revenue Act, 
1903 (o. 46), ss. 2, 3. 

Rate of duty.] — See Customs Consolidation 
Act, 1876 (c. 36), s. 19 ; Finance Act, 1900 (c. 7), 
s. 9 ; Finance Act, 1911 (c. 48), s. 8. 

Restriction on delivery of goods from bond.] — 
See Finance (No. 2) Act, 1916 (c. 89), s. 15 ; & 
l^inance Act, 1919 (c. 32), s. 13. 

Recovery of increase of duty — ^As between vendor 
& purchaser.] — See Finance Act 1901 (c. 7), s. 10 ; 
Sale op Goods, pp. 410, 411, Nos. 449-463, post. 

Contract for sale of permit to draw wine from 
bond — Validity.] — See Contract, Vol. XII., p. 266, 
No. 2088. 


Lien of vendor of goods — For duty pafd.l — See 
Lien, Vol. XXXII., p. 262, No. 381. 


Sect. 4. — ^THE DUTIES. 
Sub-sect. 1. — Spirits. 


Sec Finance Act, 1918 (c. 16) ; & Finance Act 
1920 (c. 18). 

Meaning of “spirits.’'] — Intoxicatinc 
Liquors, Vol. XXX., p. 7, Nos. 1-3. 


86. Meaning of “ proof ” strength.] — Before 
1876 the word “ proof ” only was to be found in the 
Acts relating to the stren^h of spirits, & proof 
spirit means that which contains 60*76 of water, 
as against 49*24 of pure alcohol, that is to say, 
pure alcohol & wat^ in nearly equal quantities 
(Day, j.). — Newby v, Sims, [1894] 1 Q. B. 478 
63 L. J. M. C. 228 ; 70 L. T. 106 ; 10 T. L. R. 206, 
D. C. 

Annotations: — Mentd. Fortune v, Hanson, [1896] 1 Q. B. 

202 ; Goulder v. Rook, Bent v. Ormerod, Lee v. Bent, 

Barlow v, Noblett (1901), 84 L. T. 719 ; Jenkins v. Naden 

(1919), 88 L. J. K. B. 1137. 

.]T-’^ec, ateo, Spirits (Strength Ascertain- 
ment) Act, 1818 (c. 28), ss. 2, 8 ; Spirits Act, 1880 
(c. 24), s. 3 ; Finance Act, 1907 (c. 13), s. 4. 

87. Liability for illicit importation of spirits — 
Liability of ship — Customs Consolidation Act, 1876 
(c. 36), ss. 42, 179 — Customs Consolidation Act, 
1876, Amendment Act, 1890 (c. 56), ss. 1, 2, 8.] — 
A.-G. by information alleged that deft.’s ship, 
a German ship exceeding 260 tons burden, being 
about 2,000 tons dead weight, was found within 
a port in the United Kingdom having on board 
concealed in the coal bunkers 97 gallons of spirits 
in packages of a size & character prohibited by 
Customs Consolidation Act, 1876 (c. 36), to be 
imported, being in bottles not packed in cases & 
not forming part of the cargo duly reported & in 
tins each of the size & content of less than 9 
gallons, & that the responsible officers of the ship 
were implicated in the offence. The jury having 
foimd that there was an illicit importation of 
spirite into this country by deft.’s ship, ifc that a 
responsible officer of deft.’s ship was implicated : — 
Held : the ship must be condemned in the sum of 
£600, with costs against deft. — ^A.-G. v, Kirstbin 
(1923), 130 L. T. 18 ; 87 J. P. 151 ; 16 Asp. 
M. L. C. 242. 

Duties on spirits.]— a7so. Customs Con- 
solidation Act, 1876 (c* 36) ; Customs Sd Inland 
Revenue Act, 1870 (c. 21) ; Spirits Act, 1880 (c. 24) ; 
Customs & Inland Act, 1881 (c. 12) ; Revenue Act, 
1883 (c. 55) ; Customs & Inland Revenue Act, 
1890 (c. 8) ; Finance Act, 1902 (c. 7) ; Revenue 
Act, 1903 (c. 46) ; Revenue Act, 1906 (c. 20) ; 
Revenue Act, 1909 (c. 43). 


Sub-sect. 2. — Cinematograph Films. 

See Finance Act, 1925 (c. 36), s. 3. 

88. Liability for duty — ^Meaning of “ Cinema- 
tograph films “ — Whether uncut emulsionised 
celluloid sheets Included.] — The effect of Customs 
Consolidation Act, 1876 (c. 36), s. 17, is that duty 
is payable under Finance Act, 1926 (c. 36), s. 3 (1), 
on films of the width of 9J millimetres for use in a 
toy cinematograph. 

But emulsionised celluloid sheets in the form of 
rolls 3 feet 9 inches wide, although when out &; 
otherwise treated they could be used in a cine- 
matograph, are not necessarily cinematograph 
films ’’ within Finance Act, 1925 (c. 36), s. 3 (1), 
& therefore on importation may not be charge- 
able with Customs Duty under that enactment. — 
PATHfi OF France, Ltd. v, Harris, Same v, 
Mansbbidge (1927), 137 L. T. 129 ; 43 T. L. R. 
261, C. A. 


PART V. SECT. 4, 6UB-8ECnr. 1. 

g. Meaning of ** proof strength — 
Butm,} — Hammoio) v, Robinson 
71843), 4 N. B. R. (2 Kerr) 295.— 


k. LiaJbitUv for improper importation 
— Casks <t ship below specified capacity,} 
-A.-G. V, 20 Casks of Spirits, walbh 
Claimant (1852), 7 N. B. R. (2 All.) 
457. — CAN. 

l. Time allowed to importer to remove 
to registered premiaes,l^± Uqnor ini' 
porter is entitled to fiifflolent time to 


clear the cnatoma. pay the freight Sc 
make arrangements for hauling the 
liquor from the oars to his war^ouse 
before being liable to proseoution for 
failing to keep It in his registered 
as required by the said Act. — 
V. B*LL (Afta.), [1020] 2 W. W. R. 
635 ; 53 D. L. R. 576.-^AN. 
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89* • Filmt not of standard width — ^For use 

In toy cinematograph.] — P ath6 op France, l/n>. 
V. Harris, Bamb v. Mansbridgb, No. 88, ante. 


Sub-sect. 3. — Sapeguardinq op Industries. 

See Safeguarding of Industries Act, 1921 (c. 47) : 
Finance Act, 1922 (c. 17), s. 10. 

90. Compounds of thorium & cerium” — 
Distinguished from manufactured article of sub- 
stances^ — Incandescent gas mantles being manu- 
factured articles containing thorium. cerium 
need not be included in the list Issued by the Board 
of Trade imder Safeguarding of the Industries Act, 
1921 (c.'47), s. 1 (5), defining the articles falling 


under the general description compounds of 
thorium & cerium,” in the Schedule to Safe- 
^^uarding of Industries Act, 1921 (c. 47), which 
imposes a dustoms duty on such articles. The 
expression “ compounds of thorium & cerium ” 
in that Schedule, merely mean substances made up 
of thorium & cerium, & not manufactured articles 
containing thorium & cerium. — Re Incandescent 
Mantle Manufacturers’ Assocn.’s Complaint 
(1922), 91 L. J. K. B. 901 ; 127 L. T. 398 ; 38 
T, L. R. 576, D. 0. 


Sub-sect. 4. — Other Cases. 

See cases infra. 


Part Vl.^ — Excise Duties. 


Sect. 1.— EXCISE ENTRIES. 

” Entry.”] — See Excise Management Act, 1827 
(c. 53), s. 21 ; & Excise Management Act, 1834 
(c. 51), s. 5. 

Duty to make entry.] — See Excise Management 
Act, 1827 (c. 53), s. 33 ; & Excise Management 
Act, 1834 (c. 61), as. 6, 8. 

Entry by minor.] — Excise Management Act, 
1827 (c. 53), s. 20. 

Entry by married woman.] — See Excise Manage- 
ment Act, 1841 (c. 20), s. 7. 

Entry by corporation.] — See Revenue Act, 1898 
(c. 46), s. 15. 

91. Liability of trader — Acts of wife.] — A 

wife possessed authority from her husband, a 
paper maker, to give in his absence certain requisite 
excise notices & receipts, without which paper 
could not legally be removed from the mill, though 
the making it might continue. She had also paid 
excise duty by his authority. But it did not appear 
that she had any other authority from him respect- 
ing the manufacture, or to remove paper at all. 
She afterwards removed paper in an illegal manner 
& pledged it, stating that she wished to make up 


a su m to pay duty with. The husband having been 
proceeded against for such removal : — Held : her 
former acts were evidence to be left to the jury to 
decide whether or not the illegal act was done by 
his authority. — A.-G. v. Riddle (1832), 2 Cr. & J, 
493 : 2 Tyr. 523 ; 1 L. J. Ex. 182 ; 149 B. R. 209. 
Annotationa : — Expld. Lyons v. Martin (1838), 8 Ad. El. 

512. Refd. Tho Dmld (1842), 1 Wm. Rob. 391. 


Sect. 2.— OEFICIAL SURVEY BOOKS. 
Admissibility In evidence.] — See Evidence, Vol. 
XXII., p. 348, Nos. 3514-3521. 


Sect. 3.— RECOVERY BACK OF DUTY PAID. 

See Excise Licences Act, 1825 (c. 81), s. 22 ; 
Finance Act, 1911 (c. 48), s. 7. 

Right to repayment.] — See Contract, Vol. XII., 
p. 549, No. 4563 ; Mistake, Vol. XXXV., pp. 159, 
160, No. 656. 


PART V. SECT. 4, SUB-SECT. 4, 

m. Paper — Exemption of pictures 
{not being adveriising^h-Wheth^ 

used for advertising exempt.] — Chand- 
ler & Co, V. Collector op Customs 
(1907), 4 O. L. R. 1719.— AUS. 

n. Tam — For wJuUever purpose used.] 
— Bickford Smith & Co. v. Mubqrove 
(1891), 17 V. L. R. 295.— AUS. 

o. Drugs dh chemioals — Insecticides 
— What amounts to.] — ^Markell v. 
Wollaston (1906), 4 O. L. R. 141.— 
AUS. 

p. Motorcars — Dri/oer*s car wUh petrol 
driven electric generator — Trailers driven 
by electric motora. }—FALKiNERt). Whit- 
ton, [1917] A. 0. 106, P. 0.— AUS. 

q. Molasses — Meaning of refined mo- 
lasses.] — ^Molasses strained & filtered 
in a bonded warehouse so as to tree 
them from impurities contracted in 
uncovered tanks, but not involving 
any chemical change or alteration in 
colour, taste, or smell, cannot be 
regarded as ** molasses refined in 
bond.** — Colonial Sugar Repining 
Co., Ltd. v. A.-G. for Vicjtoria, [1901] 
A. C. 644, P. a— AUS. 

r. Steel rails — Whether character in 
which used material — Temporary use for 
constructional purposes ,] — Sinclair v, 
R. (1804), 4 Exoh. O. R. 275.— CAN. 

t. ^.1 — The question whether im- 

ported st^ rails are taxed or free 


depends solely upon theJr weight, not 
upon the choraotor of the railway 
track for which they are Intended. — 
Toronto Ry. Go. v. R.. [1896] A. C. 
551, P. O.— CAN. 

a. Jute doth.] — Dominion Bag Co., 
Ltd. V. R. (1894). 4 Exch. O. R. 311. 
—CAN. 

b. Timber — Not shaped, planed or 
otherwise manufactured — Timber cut to 
length but requiring recutting <Sb fitting .] — 
Magann V. R. (1889), 2 Exoh. O. R. 64. 
—CAN. 

0 . Dressed on one side only biU 

not further manufactured *' — Timber 
sized by saw .] — Foss Lumber Co. v. R. 
(1912), 47 S. C. R. 130 ; 23 W. L. R. 
76 ; 8 D, L. R. 437.— CAN. 

d. Ships.] — A foreign-built ship 
bought In the United States & brought 
to Canada is liable to the duty imposed 
by Canadian Customs Tariff Act, 1897. 
— Algoma Central Ry. Co. v, R., 
[1903] A. C. 478, P. C.— CAN. 

e. Show-ship,] — Neville Can- 
neries, Ltd. V. The StaMaria (P. E. I). 
(1918), 14 D. L. R. 32.— CAN. 

f. M 
—Steel 
R. (188 

S. — 

tubing.] 

Ltd. V. 

— N.Z. 


achinery—For mining pumoses 
Westport Coal <3o. v, 
9), 7 N. Z. L. R, 487.— N.2. 

Iron segments of air shaft 

I — Taupiri Extended Ck>AL Co., 

, R. (1892) n N. Z. L. R. 436. 


h. Steam engine pump 

at top of mine duift .] — ^Waihi Gold- 
Mining Co. Ltd., v. Collector op 
Customs, Auckland (1904), 24 N. Z. 
L. R. 349.— N.Z. 

k. For agricultural purposes — 

Manure mirer. ]—Nimmo Sc Blair v. 
Collector op Customs (1901), 21 
N. Z. L. R. 109.— N.Z. 

l. For gold saving— Ore crusher. ] 

— ^Machinery used for crushing the 
ore is not machinery for «)]d-saving 
purposes Sc Is not exempt from the 
payment of duty. — Chambers v. Col- 
lector op Customs (1898), 16 N. Z. 
L. R. 65.— N.Z. 

aa. Printing machines presses 

— Machine setting up matrices db casting 
stereotypes,}— BBmrr v. Collector op 
Customs (1898), 16 N. Z. L. R. 84.— N.Z. 

bb. For dairy purposes — Neces- 

sity for proof of purposes — Chambers 
& Son, Ltd. v. Camberlain (1905), 24 
N. Z. L. R. 776.— N.Z. 

00 . Proprietary medicines — Character 
determined at time of importation ,] — 
Kempthornb Prosser Sc Co.'S New 
Zealand Drug Co., Ltd. v. Chamber- 
lain (1904), 24 N. Z. L. R. 205.— N.Z. 

PART VI. SECT. 3. 

dd. Right to repayment — Of intered 
paid on arrears,}— Where a publio 
ofEloer of excise suffers the duties to be 
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Sect. 3. — Becovery hack of d%dy paid. Sect. 4 : Svb^ 
sects. 1, 2, 3, 4, 5 <£: 6. Pari VII . Sects. 1 & 
2 ; Suh-sects. 1, 2, 3, 4 <1: 5.] 

22. Whether recoverable from excise officer *1 — 

Whitbbreab r. Brooksbanks (1774), Lofft, 529 ; 
1 Cowp. 66 ; 98 E. R. 783. 

98. .] — Assumpsit for money had & 

received does not lie against an excise officer to 
recover duties received by him after 24 Geo. 3, 
c. 40, imposing them is repealed, if he have paid 
them over to his superior. — G beenway v, Hurd 
( 1792), 4 Term Rep. 653 ; 100 B. R. 1171. 

ArmoitUions : — Apld. Waterhouse v. Keen (1825), 4 B. & 0. 
200. Diftd. Atlee v. Backhouse (1838), 3 M. & W. 633. 
Refd. Wallis V. Smith (1804), 1 Smith, K. B. 346 ; Morgan 
r. Palmer (1824), 2 B. &; C. 729 ; Butler t>. Ford (1833), 
1 Cr. & M. 662 ; Calvert, v. Mogga (1839), 10 Ad. & El. 
632 ; Charrlngton v. Johnson (1845), 4 L. T. O. S. 398 ; 
Bradford Corpn. v, Myers, [1916] 1 A. C. 242 ; Brookle- 
bank v. R., [19251 1 K. B. 52, 

Drawbacks & excise allowances.] — See Fart 
Ylll., post. 


Sect. 4.— THE DUTIES. 

Sub-sect. 1. — Betting Duty. 

See Finance Act, 1926 (c. 22), ss. 15-18. 

Licence to carry on trade of bookmaker.] — See 
Part VII., Sect. 3, sub-sect. 5, post. 


Sub-sect. 2. — ^Liquors Supplied to Clubs. 
See Finance (190^1910) Act, 1910 (c. 8), s. 48, 
& Finance Act, 1922 (c. 17), s. 9. 

Calculation of duty,] — See Clubs, Vo . VIII., 
p. 621, No. 108. 

SeCf alsot Clubs, Vol. VIII., pp, 522, 624, Nos. 109, 
123. 


Stamp Act, 1812 (c. 160) ; Stamp Act, 1815 
(c. 184), 8. 64 ; Finance Act, 1926 (c. 22), s. 2. 

What is a proprietary medicine.] — See Medicine 
firPHARMACY, ^1. XXXIV., p. 667, Nos. 243--246. 

** Held out or recommended to the public.*’] — 
See Medicine & Pharmacy, Vol. XxXIV., pp. 
667, 668, Nos. 246-261. 

Exemption from duty — Entire without mixture 
or composition with any other drug or ingredient ** 
— Mixture with starch Sc milk sugar.] — See Medi- 
cine & Pharmacy, Vol. XXXIV., p. 567, No. 
248. 

“ Owner . . . first vendor,**] — See Medicine & 
Pharmacy^, Vol. XXXIV., p. 668, No. 262. 

“ Regular apprenticeship.**] — See Medicine & 
Pharmacy, Vol. XXXIV., p. 668, No. 253. 


Sub-sect. 4. — Railway Passengers’ Fares. 
Duties on passenger fares.] — See Railways, Vol. 
XXXVIII., pp. 269, 260, Nos. 47-60. 

Cheap trains.] — See Carriers, Vol. VIII., pp. 
156-168, Nos. 1011-1026. 


Sub-sect. 5. — Spirits. 

See Customs Consolidation Act, 1876 (c. 36) ; 
Spirits Act, 1880 (c. 24) ; Customs & Inland 
Revenue Act, 1881 (c. 12) ; Customs & Inland 
Revenue Act, 1890 (c. 8) ; Revenue Act, 1898 
(c. 46) ; Finance Act, 19()2 (c. 7) ; Finance Act, 
1918 (c. 15) ; Finance Act, 1020 (c. 18). 

Spirits.**] — See Intoxicating Liquors, Vol. 
XXX., p. 7, Nos. 1-3. 

Proof strength.**]— Part V., Sect. 4, sub- 
sect. 1, ante. 


Sub-sect. 3. — ^Medicine Labels. Sub-sect. C. — Other Cases. 

See Medicines Stamp Act, 1802 (c. 66) ; Medicine See cases infra. 


in arrear & exactB Interest on the arrear 
from the private party, the Interest 
belongs to the officer or the public 
Sc the question is between them ; & 
the private party has no reason to 
complain, & cannot recover the Interest 
back again. — Young & Co. v. Leven 
(1816), 4 Dow, 138.— SCOT. 

q. Payment in error.] — Lowe 

v.n. (Y. T.) (1918), 17 Exch. C. R. 
126 ; 40 D. L. R. 686.— CAN. 

r. .) — National Bank of 

Scotland v. Lord Advocate (1892), 
30 S^. L. R. 579.— SCOT. 

PART VI. SECT. 4, SUB-SECT. 6. 

t. Sales tar payable by manufacturers 
— LiabUUy of master far neglect of servant 
to affix stamp .] — Minister of Ini. and 
Revenue v. Huot (Que.) (1918), 25 
R. de J. 119.— CAN. 

a. W?w are ** manufacturers ** 

— CusUmi tailors.] — R. v. Pedrick & 
Palbn (1920), 21 Exch. C. R. 14 ; 59 
D. L, R. 315.— CAN. 

b. Oonfectionera.] — R. v. 

KabSON (1922), 63 D. L. U. 237 ; 21 


Exch. C. R. 257,— CAN. 

c. Bakers .) — R. v. Domin- 

ion Bakery (1923), 64 O. L. R. 656.— 

CAN. 


d. Job printers.] — R, r. 

Irwin Printino Co., Ltd., [1926] 
Exch. C, R. 104.— CAN. 


•• r .1 — R. V. Domin- 

ion Press, Ltd., [1927] 4 D. L. R. 
225 ; [1927] 8. C. R. 583.— CAN. 


f. ; Classification by 

Minister of Customs — How far manu- 
faHurer protected thereby.}— ’H. v. Crain 
Printers. Ltd. (Ont.), [1925] 3 

D. L. R. 291.— CAN. 


g. Whether vendor liable for 

tax not received from purchaser .] — R. v. 
Walker Sc Kino, Ltd., [1921] 3 
W. W. R. 191.— OAN. 


h. .] — ^A.-G. OP Canada 

V. Reed, [1926] 1 D. L. R. 821 ; 36 
B. C. R. 366.-^AN. 


k* Ldability of assignee of 

manufacturer receiving price of goods 
with tax from purchaser.] — R. v. 
McPherson & Quigley & Union 
Bank op Canada (Alta.), [1927] 4 


p. L. R. 937 ; [1927] 3 W, W. R. 416.— 

CAN. 

l. ■; — Necessity for completion 
of sale.] — R. v. Dominion Cartridge 
C o., Ltd., [1923] Exch. C. R. 93.— 

CAN, 

m. Zhtty to furnish invoice to 

purchaser on all sales — Liability of 
vendor for tax on small sales.] — Ver- 
sailles Sweets, Ltd. v. A.-G. of 
Canada, [1924] 3 D. L. R. 884 ; [1924] 
8. C. R. 46e.-^AN. 

n. Computation of tax — 

Wholesale d* retail businesses .] — ^As to 
the basis of computation of the tax, 
the excise tax regulations regarding 
oonoems having wholesale Sc retail 
departments can apply only to concerns 
which had these departments In fact 
segregated at the time of the incidence 
of the tax. — R. v. Disappearino Pro- 
peller Boat Co., Ltd. (1924). 55 
O. L. R. 645.— UAN. 

. “ Exemption of nursery 

nock — Meaning of nursery stock ,] — 
Minister op Customs v. Bradshaw 
m. O.), [1927] 4 D. L. R. 278 ; [1927] 
3 W. W. R. 85.— CAN. 
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Part VII. — Excise Licences 

Sect. l.—IN GENERAL. 


Offences — Sale with license.] — ^S'ee Intoxicating 
Liquors, Vol. XXX., pp. 82-84, Nos. 640-647. 
Sale Sc consumption contrary to terms of 

llcense.]->iS'ee Intoxicating Liquors, Vol. XXX., 
p. 84, Nos. 65L 652. 


Sect. 2.— UCENCES TO MANUFACTURERS. 

Sub-sect. 1. — Brewers op Beer for 

See Inland Revenue Act, 1880 (c. 20) ; Finance 
(1909-10) Act, 1910 (c. 8). 

“ Beer.**] — See Food Drugs, Vol. XXV., 
p. 116, Nos. 389-391 ; Intoxicating Liquors, 
Vol. XXX., p. 7, Nos.,4-7. 


Sub-sect. 2. — Brewers op Beer Not for 
Sale. 

SeCf now, Finance Act, 1919 (c. 32), s. 6 ; Finance 
Act, 1922 (c. 17), s. 8. 

94. Beer brewed In house below annual value — 
Brewer residing In house above annual value.] — 

By Inland Revenue Act, 1880 (c. 20), s. 33 (3), if 
the annual value of the house occupied by a brewer 
other than a brewer for sale does not exceed £10, 
the beer brewed by him shall not be charged 
with duty. Resp. brewed beer, not for sale, in a 
house occupied by him of an annual value not 
exceeding £10, & he occupied, as a residence, 
another house which was of greater annual value 
than £10 : — Held : the exemption from duty did 
not apply to the beer so brewed. — Tippett v. Hart 
(1883), 10 Q. B. D. 483 ; 52 L. J. M. C. 41 ; 48 
L. T. 319 ; 47 J. P. 199 ; 31 W. R. 582, D. C. 


Sub-sect. 3. — Distillers of Spirit. 

See Spirits Act, 1880 (c. 24), & Finance (1909- 
10) Act, 1910 (c.8). 

‘‘Spirits.**] — See Intoxicating Liquors, Vol. 
XXX., p. 7, Nos. 1-3. 

Offences against excise regulations as to spirits.] — 

See Intoxicating Liquors, Vol. XXX., pp. 101, 
102, Nos. 779-786. 

“ Grogging.**]— /S'ee Finance Act, 1898 (c. 10), 
s. 4. 


Sub-sect. 4. — Manufacturers of Tobacco. 

See Excise Licences Act, 1826 (c. 81) ; Excise 
Act, 1840 (c. 17) ; Tobacco Act, 1840 (c. 18) ; 
Tobacco Act, 1842 (c. 93) ; Finance Act, 1908 
(c. 16). 

Prohibited Ingredients.] — See Tobacco Act, 1842 
(c. 93), ss. 1,2 ; Manufactured Tobacco Act, 1863 
(c. 7), 8. 3 ; Revenue Act, 1867 (c. 90), s. 19 ; 
Customs Sc Inland Revenue Act, 1878 (c. 16), 
s. 26 ; & Customs & Inland Revenue Act, 1879 
(c. 21), s. 27. 

Liability for excess of moisture or oil.] — See 
Customs & Inland Revenue Act, 1887 (c. 16), s. 4 ; 


Finance Act, 1904 (c. 7), s. 3 ; & Oil in Tobacco 
Act, 1900 (c. 36), s. 1. 

Exemption from dealer’s licence.] — See Manu- 
factured Tobacco Act, 1863 (c. 7), s. 1 ; Finance 
Act, 1896 (c. 28), s. 6, & Finance Act, 1897 (c. 24), 
s. 8. 

95. Liability for excess of moisture — “Any 
tobacco ** — Any quantity not too small to be 
recognised — Customs Sc Inland Revenue Act, 1887 

(c. 16), s. 4.] — Two officers of customs & excise 
visited resps.’ (who were manufacturers of tobacco) 
premises & took a sample of tobacco of about 
2 ounces from a “ cob,” i,e, a small truss weighing 
about 6 pounds. The “ cob ** with several others 
was in a large tub which contained 60 or 70 poimds 
of tobacco. Each of two portions of this sample 
when dried at a temperature of 212® Fahrenheit 
was found to contain 33-7 per cent, of moisture, 
i.e. 1*7 per cent, in excess of the limit allowed by 
above Act. The two portions weighed about half 
an ounce each. The remainder of the sample was 
not tested. The sample did not in fact fairly 
represent the bulk of which it was intended to be 
a sample, & the tobacco in the tub as a whole did 
not contain more moisture than was allowed by 
law. The tobacco is ordinarily sold by the retailer 
by the ounce or half -ounce : — Held : resps. had 
committed an offence under above sect, in respect 
of the ounce of tobacco which was found to contain 
more moisture than was allowed by law, inasmuch 
as the words “ any tobacco *’ covered any quantity 
which was not too small to be recognised, or which 
was large enough to be dealt in by the public. — 
Hale v. Morris & Sons, Ltd., [1914] 1 K. B. 313 ; 
83 L. J. K. B. 162 ; 109 L. T. 875 ; 78 J. P. 17 ; 
.30 T. L. R. 9 ; 23 Cox, C. C. 666, D. C. 


Sub-sect. 5. — Makers of Saccharine. 

See Finance Act, 1901 (c. 7),*ss. 8, 9 ; Revenue 
Act, 1903 (c. 46), s. 2 ; Finance (No. 2) Act, 1915 
(c. 89), s. 7 ; Finance Act, 1916 (c. 24), Sched. I. 

96. What constitutes “ manufacture ** — In* 
crease of sweetness of saccharine.] — Applts. sub- 
jected certain “ 330 saccharine,” i.e, saccharine 
330 times as sweet as sugar, to a chemical process, 
the result of which was that in some cases “ 550 
saccharine,” i.e. saccharine 650 times as sweet as 
sugar, was produced, in others a mixture sweeter 
than 330, but not so sweet as 660 saccharine, & in a 
few cases a mixture less sweet than 330 saccharine ; 
— Held : applts. were not manufacturing saccharine 
vrithin Finance Act, 1901 (c. 7), so as to be com- 
pelled to take out the excise licence required by 
sect. 9 of that Act & sect. 2 of Revenue Act, 1 903 
(c. 46), & to obtain from an officer of Inland 
Revenue a book such as is prescribed by Regula- 
tion No. 633 of the Statutory Rules, 1904, inas- 
much as the substance applts. dealt with was 
always saccharine both before & after their treat- 
ment of it. — ^McNicol V . Pinch, [1906] 2 K. B. 352 ; 
76 L. J. K. B. 741 ; 96 L. T. 630 ; 70 J. P. 438 ; 22 
T. L. R. 654 ; 60 Sol. Jo. 676 ; 21 Cox, C. C. 299, 
D. C. 

Annotations : — AM. Gamble v, Jordan, [1913] 3 K. B. 149 ; 
CJooper V, Coolus Depositories, Guildford Corpii. v. Brown 
(1914), 13 L. G. H. ^8. 


PART VIL SECT. 8, 8UB-4B0T. 4. 

^^LUOAliiy for possession of imitation tobacco. — Stained viooS.] — Lord Advocate v. WnaoN & Baxter (1902), 66 J. P. 263. 
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Bed. 2. — Lioeneea to manufadurera : Svb-eecta, 6 
*7. 8ed.SiSub-8ed8.1,2,3d!i,A.&B.; 

8Ub'8€€i8. 5, 6, 7, 8 d: 9.] 

Sub-sect. 6. — ^Makers op Vinegar. 

See Vinegar Act, 1844 (c. 26), ss. 2, 3, 4 ; Stm 
licences Act, 1846 (c. 90), s. 1 ; Spirits Act, 1880 
(c. 24), s. 12 ; & Customs & Inland Bevenue Act, 
1889 ( 0 . 7), s. 4. 

97, Necessity for licence— Production of vine- 
gar — For manufacture of blacking.]' — A maker 
of vinegar for sale, whether as vinegar or as 
blacking, or as any other article not being vinegar 
properly so called, or pure & applicable to the 
common uses of vinegar, is liable to the duty of 
excise & the other provisions of the several 
statutes relating to the zhakers & preparers of 
vinegar for sale. It is not necessary to state in 
the information that the liquid was -preparing “for 
sale ; that may be proved. — ^A.-G. v. Green 
(1817), 4 Price, 224 ; 146 E. R. 447. 

Annoiaiions : — Consd. A.-G. v. Bailey (1846), 16 M. & W. 74. 

INstd. A.-G. V. Bailey (1847). 1 Exch. 281. 

98. By tar distillers.] — Tar dis- 

tillers, necessarUy making tar acid or acetous 
acid, in the pro^ss of their manufacture, are 
therefore to be taken to be vinegar makers, within 
24 Geo. 3, c. 66, s. 6, & they are thereby subjected, 
as such, to all the excise regulations made by the 
statutes passed in respect of the triers of -vinegar, 
& are not protected by the proviso in 24 Geo. 3, 
c. 66, 8. 6 ; & consequently are liable to an informa- 
tion for penalties for not giving the usual notice 
to the excise, required by 10 & 11 Will. 3, c. 21, 
s. 14. — ^A.-G. V. H 0 UI.GRAVE (1822), 11 Price, 217 ; 
147 E. R. 452. 


SuB-sEcrr. 7 . — Other Cases. 
See cases infra. 


Sect. 3.— UCENCES TO CARRY ON TRADE OR 
BUSINESS. 

Sub-sect. 1 . — Appraisers. 

See Appraisers Licences Act, 1806 (c. 43), ss. 
4-7 ; Revenue Act, 1845 (c. 70), s. 1, & Revenue 
(No. 2) Act, 1864 (c. 66), s. 6. 

99. Unllcenced appraiser — Recovery of fees.] — 
Assumpsit for work & labour. Plea : that the 
work consisted entirely of an appraisement of 
personal property, which pltf . appraised in expecta- 
tion of reward, without being licenced as is re- 
quired by 46 Geo. 3, c. 43, s. 5 ; — Held ; on special 
demurrer, it was not necessary to allege, with 
reference to sect. 5, that pltf. exercised the calling 
or occupation of an appraiser, or that he acted as 
such, within the intent & meaning of the Act, as 
the plea used the very words of sect. 4, that 
“ every person who shall value or appraise,” “ for 
or in expectation of any hire,” etc. ” or reward ” 
shall be deemed to be an appraiser ; nor to negative 
exceptions either in a subse^ent sect, of the same 
act A the plea was good. — P alk v. Force (1848), 
12 Q. B. 666 ; 17 L. J. Q. B. 299 ; 12 L. T. O. S. 
104 ; 12 Jur. 797 ; 116 E. R. 1020. 

See, generally. Valuers & Appraisers. 


What amounts to sale by auction.] — See Auction 
& Auctioneers, VoL III., pp. 2, 3, Nos. 1-7. 

Scope of licence — ^Rlght of licenced auctioneer 
without further licence to exercise calling of 
appraiser or house agent.] — See Appraisers 
Licences Act, 1806 (c. 43), s. 7, & Revenue (No. 1) 
Act, 1861 (c. 21), B. 13. 

Sale of excisable articles.] — Auctioneers 

Act, 1846 (c. 15), s. 6, &; Revenue (No. 2) Act, 
1864 ( 0 . 66), s. 14. 

100. Sale of intoxicating liquors — Revenue 

(No. 2) Act, 1864 (c. 66), s. 14J— Angel v. 
Aubxandeb (1868), 2 Highmore’s Excise Laws, 
3rd ed. 13/ 

101. “ Same town or place.”]— 

Resp., an auctioneer, as agent for T., sold certain 
-wine at S., in the county of London. T. was duly 
licensed to sell intoxicating liquors in the city of 
London, in the same county : — Held .* S. & the 
City of London are not in the same town or place 
within sect. 1 of above Act. — Casey v. Rose 
(1900), 82 L. T. 616 ; 64 J. P. 313 ; 44 Sol. Jo. 
468 ; 19 Cox, C. C. 510, D. C. 

102. Personal liability of auctioneer 

for unpaid duty.] — A person acting as broker & 
auctioneer employed by the agent in England of a 
foreign ambassador, who has quitted this country 
at the termination of his embassy, to seU on his 
Excellency’s account, certain wines, spirits, etc., 
by auction, which had been imported by the 
ambassador duty free : — Held : to be personally 
liable, as agent of all parties, to pay the duties of 
customs in respect of the goods so sold by him, 
under the circumstances of this case, where ne had 
received the proceeds, although he had from time 
to time, as he received the money, paid the net 
amoimt over to his employer, the immediate 
agent of the vendor. — ^A.-G. v. Thornton (1824), 
M‘Cle. 600 ;■ 13 Price, 806 ; 2 State Tr. N. S. 129 ; 
147 E. R. 1161. 

Sales by travelling auctioneer — Necessity for 

hawker’s licence.] — See Markets & Fairs, Vol. 
XXXIII., p. 665, Nos. 603-505, 611, 512. 

Production of licence on demand.] — See 
Auctioneers Act, 1845 (c. 16), s. 8. 

Selling without licence.] — See Auction & Auc- 
tioneers, Vol. III., pp. 3, 4. 

Exemptions from licence.] — See Customs & 
Inland Revenue Act, 1870 (c. 32), s. 6, & Auctioneers 
Act, 1845 (c. 15), S.5. 

Liability for auction duty.]— 5cc Auction & 
Auctioneers, Vol. III., p. 37, Nos. 265-268. 


Sub-sect. 8. — ^Beer Dealers. 

See Excise Act, 1860 (c. 113), s. 36 ; Finance 
(1909-1910) Act, 1910 (c. 8), sched. I., B. 

What is “ beer.”l — See Intoxicating Liquors, 
Vol. XXX., p. 7, Nos. 6-7 ; & Food & Drugs, 
Vol. XXV., pp. 116, 117. 

Liability of dealer for dilution .] — See Customs 
& Inland Revenue Act, 1886 (c. 51), s. 8 (2) ; &; 
Food & Drugs, Vol. XXV., p. 116, No. 392. 

Offences generaUy.]— Intoxicating Liquors, 
Vol. XXX., pp. 75 et eeq. 


Sub-sect. 4. — ^Beer Retailers. 

A. ” On ” Licenses. 

See Finance (1909-1910) Act, 1910 (c, 8), sched. 
0. Provisions' applicable to Retailers Licenses. 


Sub-sect. 2. — ^Auctioneers. 

See Excise Licenses Act, 1825 (c. 81), s. 7, & 
Auctioneers Act, 1846 (c. 16), s. 4. 


PART VII. SECT. 2, SUB-SECT. 7. 

q. Whether diMiUoHon from raMnspermisHble .] — R. v, Banni (1919), 10 O. W. N. 160 ; 31 Can, Crlm. Oa«. 55. — CAN. 



Part VII.— Excjise Licences. 


235 


Possession & use of prohibited ertloles.] — See 

Finance Act, 1896 (c. 28), s. ll. 

108. Possession of prohibited articles — Proof 
of Intention to use.] — Held : in error in the Exch. 
Oh. the keeper of a beer shop, licensed under 
Beerhouse Act, 1830 (c. 64), & Beerhouse Act, 
1834 (c. 86), is still liable to the penalties imposed 
by 56 Geo. 3, c. 58, s. 2, for having in his possession 
any of the prohibited articles therein specided, 
or any article or preparation to be used as a sub- 
stitute for malt or hops, & in order to render such 
a person liable to those penalties for having in his 
possession any of the articles enumerated in 56 
Geo. 3, c. 58, s. 2, it is unnecessary to aver or prove, 
either that the party had them in his possession to 
be used as a substitute for malt or hops, or that he 
had them in his possession with any criminal 
intention, but where the information is for having 
in his possession any article not designated by 
name in that sect., it is necessary to show that it 
was intended to be used as a substitute for malt 
& hops in the making of beer. — ^Lockwood v, 
A.-G. (1842), 10 M. & W. 464 ; 152 E. R. 652, 
Ex. Ch. ; affg, S. C. aub nom. A.-G. v. Lockwood, 
9 M. & W. 378. 

Annotations: — Mentd. Re Turner, Ex jo. Attwater (1877), 
5 Oh. D. 27 ; Shcrras «. De Rutzen, [1895] 1 Q. B. 918. 

“ Beer .”! — See Intoxicating Liquors, Vol. 
XXX., p. 7, Nos. 6-7, & Food & Drugs, Vol. 
XXV., p. 116, Nos. 389-391. 

See, generally, Intoxicating Liquors, Vol. 
XXX., pp. 20—48. 

Sale of Intoxicating liquors In clubs.] — See Clubs, 
Vol. VIII., pp. 622-524. 

B. ** Off” Licences, 

See Finance (1909-1910) Act, 1910 (c. 8), sched. 
I., C. ; & Licensing (Consolidation) Act, 1910 (c. 24), 

s. 1. 

See Intoxicating Liquors, Vol. XXX., pp. 83, 
84, Nos. 646, 647. 


Sub-sect. 5. — Bookmakers. 

See Finance Act, 1926 (c. 22), ss. 16-18. 

104. Conviction under Finance Act, 1926 (c. 22) 
— Validity — ^Previous conviction under Betting Act, 
1863 (c. 119).] — Appellant was convicted under 
Betting Act, 1863 (c. 119), s. 3, of keeping a betting 
house. Subsequently, he was convicted, in respect 
of the same matters, under Finance ^t, 1926 
(c. 22), s. 17 (1) (h), of carrying on business as a 
bookmaker without having in force a proper 
certificate : — Held : the second conviction wets 
valid since it wets not betrred by the conviction 
under Betting Act, 1853 (c. 119), & since Finance 
Act, 1926 (c. 22), s. 17 (1) (h), applied to a book- 
maker although he cetrried on his betting business 
in such circumstetnces ets to commit an offence 
under Betting Acts. — Clark v. Wbstaway, [1927] 
2 K. B. 697 ; 137 L. T. 591 ; 91 J. P. 159 ; 43 
T. L. R. 786 ; 28 Cox, C. C. 392, D. C. 

106. What amounts to — Judgment for 

penalties on Information by Attorney-General.] — 
A judgment for penalties on an information by 
the A.-G. in the High Ct. under Finance Act, 
1926 (c. 22), s. 17 (1), for failure to make returns 
of bets is a “ conviction ” within Finance Act, 
1926 (c. 22). s. 17 (3).— A.-G. v. Still (1927), 44 
T. L. R. 102. 


Sub-sect. 6. — Game Dealers. 

See Game Act, 1831 (c. 32), s. 2 ; Game Licences 
Act, 1860 (c. 90), ss. 2, 14, & Revenue (No. 2) Act, 
1861 (c. 91 1, 8. 17. 

See Game, Vol. XXV.^pp. 389, 390, Nos. 397- 
406. 


Sub-sect, 7. — ^Hawkers. 

What is ‘‘ hawking.”] — See Markets, Vol. 
XXXIII., pp. 664, 665. 

Hawkers* licences.] — See Markets, Vol. 
XXXIII., pp. 565-567. 


Sub-sect. 8. — Pawnbrokers. 

See Pawns & Pledges, Vol. XXXVII., pp. 22, 
23, Nos. 175-177. 


Sub-sect. 9. — ^Plate Dealers. 

See Revenue Act, 1867 (c. 90), 

106. Necessity for licence — Isolated sale of plate.] 
— One, not a general trader in silver plate, who sells 
a piece of plate in a particular instance for a price 
above the value of old silver, is not therefore a 
vendor of plate within 31 Geo. 2, c. 32, s. 6. — R. 
V. Buckle (1803), 4 East, 346 ; 1 Smith, K. B. 
49 ; 102 E. R. 863. 

Annotation : — Refd. Holland v. Hall (1902), 46 Sol. Jo. 319. 

, 107. Gift of gold watches as prizes — In 

exchange for coupons.] — ^Applts. sold packets of 
tea each containing a coupon, & gave notice that 
they would give prizes, consisting, amongst other 
things, of gold watches, for the largest number 
of these coupons presented to them by persons 
during a certain period : — Held : this was a dealing 
in plate for which a licence was required, & 
applts. were, therefore, rightly convicted under 
Revenue Act, 1867 (c. 90), s. 3.— Scott & Co. v. 
Solomon, [1905] 1 K. B. 577 ; 74 L. J. K. B. 262 ; 
92 L. T. 326 ; 69 J. P. 137 ; 63 W. R. 459 ; 21 
T. L. R. 230 ; 49 Sol. Jo. 261, D. C. 

Exemption from licence — Bond fide traveller for 
licenced dealer.! — See Revenue Act, 1867 (c. 90), 
s. 17. 

108. Meaning of “ bond fide traveller ** — 

Sale of plate on hire-purchase system.] — Applt., 
a licensed pedlar, was in the sole employ of a London 
firm of watchmakers & jewellers, for offering their 
goods on the hire-purchase system within 10 miles 
of Newcastle-upon-Tyne. Applt. was bound not 
to part with the goods except on hire-purchase 
agreement to be signed by the hirer. Applt. 
entered into such an agreement with a customer 
with resect to a silver watch & chain. The 
London firm were duly licenced to deal in plate. 
Applt. was not so licenced, & was convicted of 
dealing in plate without having a proper licence 
in that behalf, the justices findmg, as a fact, that 
she^ was not a bond fide traveller : — Held : the 
decision of the justices was right. — H kpplb v. 
Brumby (1896), 60 J. P. 792 ; 13 T. L. R. 38, D. 0. 

109. Whether secretary of “ watch 

club ” included.] — A watchmaker in London, hold- 
ing an excise licence to deal in plate at his place 
of business in London, was the proprietor of a 
“ watch club ” in a provincial town. The 


PART VII. 8E0T. 8, SUB-SBOT. 6. 

r. Liability of game dealer — Pur- 
chaae from uimcenaed, person — Quitty 


knowledge ,] — To warrsat a oonviotion 
for biiyliig game from an iinltoedaed 
pereon It ia eiilBoient to prove that 
the dealer bought or obtained game 


from an unauthoriaed peraon, ft proof 
of guilty knowledge ia not required. 
— iL V, MUiRincAD (1887), 61 J. P. 760. 
—SOOT. 
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Revenue. 


Sed.Z, — Licences to carry ow trade or business: 

Sub-sects. 9, 10, 11 d: 12, B. ; sub-sects. 

18, 14, 15 dr 16> Sect. 4 ; Sub-sects. 1 & 2.] 

secretary of the club, a clerk in the town, obtained 
members from among his fellow employees, 
receiving from each member a weekly subscription, 
which he forwarded to the watchmaker. A ballot 
was held at intervals among the members ; the 
member who was successful at the ballot chose a 
watch from a catalogue of the watchmaker’s 
goods ; the secretary communicated his choice 
to the watchmaker & received from him a watch, 
which he handed over to the member. The 
secretary, who had no excise licence to deal in 
plate, was paid by the watchmaker a commission 
upon the amount collected by him : — Held : the 
secrets^ of the club was a person soliciting, taking, 
or receiving orders for an excisable article wdthout 
having in force a proper excise licence ^thin 
Inland Revenue Act, 1867 (c. 90), s. 17, & he did 
not come within the proviso in favour of bond fide 
travellers therein contained. — Killick v. Graham. 
Lintbrn V. Bubchell, [1896] 2 Q. B. 196 ; 66 
L. J. M. C. 180 ; 75 L. T. 29 ; 60 J. P. ^34 ; 44 
W. R. 669; 12 T. L. R. 428 ; 40 Sol. Jo. 617 ; 18 
Cox, C. C. 876, D. C. 

Annotation : — Consd. Ellas v. Dunlop, [1906] 1 K. B. 266. 

.] — See, also. Revenue Act, 1867 (c. 90), 

B. 4 ; Customs & Inland Revenue Act, 1870 
(c. 32), s. 4. 

110. Rate of duty — Sale of article over two 
ounces in weight — But containing less than two 
ounces of gold — ^Revenue Act, 1867 (c. 90), s. I.] — 

The term “.gold “ as used in above Act, which 
imposes a duty on licences to trade in goM or silver 
plate, does not mean pure gold, but a mixture of 
pure gold & alloy ; so that a goldsmith, holding a 
licence on the lower scale, is liable to a penalty 
if he sells an article as gold which weighs more 
than two oimces, though it does not contain two 
ounces of pure gold. — Young v. Cook (1877), 3 
Ex. D. 101 ; 47 L. J. M. C. 28 ; 37 L. T. 636 ; 
41 J. P.824; 26W. R. 100. 


Sub-sect. 10. — Refreshment Houses. 

See Intoxicating Liquors, Vol. XXX., pp. 11, 
71, 72, Nos. 38-42, 566-570. 


Sub-sect. 11. — Spirjt Dealers. 

See Intoxicating Liquors, Vol. XXX., p. 10, 
Nos. 31-33. 


of the duties on excise liquor Icenses imposed by 
Finance (1909-1910) Act, 1910 (c. 8), s. 43 ; the 
words in sect. 44 (1) of the latter Act, “ & in the 
determination of that value the duty on the 
license is not to be allowed as a deduction,” having 
altered the basis of valuation for that purpose. — 
Wrigglesworth V. R. (1910), 104 L. T. 593 ; 76 
J. P. 118 ; 27 T. L. R. 154 ; 9 L. G. R. 329. 
Annotation: — Refd. Truman, Honburyf Buxton v. I. R. 

Comrs., [1912] 3 K. B. 377. 

112. Profits from sale of non-intoxicants not 

Included— Finance (1909-1910) Act, 1910 (c. 8), 

s. 44 (2).] — By above Act, for the purposes of sub- 
sect. 2 the annual license value of licensed premises 
shall be taken to be the amoimt by widch the 
annual value of the premises as licensed premises 
exceeds the annual vmue which the premises would 
bear if they were not licensed premises, & “ in 
estimating for that purpose the value as licensed 
premises of hotels or other premises used for pur- 
poses other than the sale of intoxicating liquor, no 
increased value arising from profits not derived 
from the sale of intoxicating liquor shall be taken 
into consideration”; — Held: (1) the ejusdem 
generis rule of construction did not apply to the 
words “ hotels or other premises used for purposes 
other than the sale of intoxicating liquor,” &, con- 
sequently, a public -house which derived part of its 
profits from the sale of non-intoxicants fell within 
this provision ; (2) the words “ increased value ” 
meant only the extra value arising from the profits 
of the trade in non-intoxicants due to the fact that 
the trade was carried on on licensed premises, & 
not the total value arising from the profits of that 
trade. — Inland Revenue Comrs. r. Truman, 
Hanbury, Buxton & Co., Ltd., [1913] A. C. 650 ; 
82 L. J. K. B. 1042 ; 109 L. T. 337 ; 77 J. P. 397 ; 
29 T. L. R. 661 ; 67 Sol. Jo. 662, H. L. ; on appeal 
from S. C. sub nom. Truman, Hanbury, Buxton 
< fe Co., Ltd. v. Inland Revenue Comrs., [1912] 
3 K. B. 377, C. A. 

Annotations : — Generally, Befd. R. v. Customs & Excise 

Comrs., [1913] 3 K. B. 483. Meatd. Procter v. Tarry, 

[1915] 2 K.B. 242. 

To whom granted.] — See Intoxicating Liquors, 
Vol. XXX., p. 25, Nos. 162-164. 

Exemption from license — Clubs.] — See Clubs, 
Vol. VIII., pp. 522-524. 

Non-exemption from license — Proprietary clubs.] 
—See Clubs, Vol. VIII., p. 523, Nos. 117, 118. 

Offences.] — See. generally. Intoxicating 
Liquors, Vol. XXX., pp. 75 et seq. 

B. “OjJT” Licenses. 

Finance (1909-1910) Act, 1910 (c. 8), sched. 
I., C. ; &, generally. Intoxicating Liquors, Vol. 
XXX., pp. 75 et seq. 


Sub-sect. 12. — Spirit Retailers. 

A. “ On ” Licenses. 

See Finance (1909-1910) Act, 1910 (c 8), 

sched. 1., C. 

Ill* Determination of annual license value — 
Conclusiveness of valuation list under Valuation 
(Metropolis) Act, 1869 (c. 67).] — The valuation list 
for the time being in force imder above Act is not 
conclusive evidence of the annual value of licensed 
premises for the purpose of determining the amount 


Sub-sect. 13. — Still Users. 

See Still Licences Act, 1846 (c. 90), s. 1 ; & 
Finance (1909-1910) Act, 1910 (c. 8), s. 84 (8). 

113. Exemption from licence — Stills used in alkali 
works — Alkali, etc.. Works Regulation Act, 1881 
(c. 87).] — Sidgwick V. Sunderland Gas Co. 
{IS93), cited in Halsbury’s I^ws of England, 
Vol. XXIV., at p. 676. 


PART VIL SECT. 8, SUB-SECT. 18. 

Apparatus suitable for the manu- 
fiietare of spirits.y— The facst of liquor 
naming been mixed Sc allowed to fer- 
ment in a crook found in possession 
of deft, held not to be proof that the 
crook was ** suitable for the manu- 
faetnre of spirits ** so as to Justify a 
oonviction under Inland Revenue Act, 


R. S. C. 1906, c. 34, s. 180.— R. v. 
Bellmont. (Alta.), [1919] 3 W. W. R. 
895.— CAN. 

a. LiabUUy for possession of still 
— Without knowledge.'H'A person is 
not iniilty of having in his possession 
a still imder Inland Revenue Act, 
8. 180(e), if, though the still be on 
his premises, he has no knowledge of 


Its existence. — R. v. Cxppan, [1920; 
2 W. W. R. 136 ; 61 D. L. R. 672 ] 
82 oka. Crlm. Cas. 267 ; 30 Man. L. R. 
316.— CAN. 

b. LiabUUy far double duty.^ 

— K. V. Wbdman, [1924] 3 D. L. K. 
314, [1924] 2 W. W. R. 611 ; 42 Can. 
Crlm. Cas. 262 ; 20 Alta. L. R. 409.— 
GAN. 
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Sub -SECT. 14. — “ Sweets ** Dealers. 

See Finance (1009-1910) Act, 1910 (c. 8), sched. 

1., D. 

Meaning of “ sweets.”]— Finance (1909- 
1910) Act, 1910 (c. 8), s. 62. 

See, also, Intoxicating Liquors, Vol. XXX., p. 
10, Nos. 32-34 ; <fer, compare, ibid., p. 10, No. 29. 


Sub-sect. 15. — Tobacco Dealers. 

See Excise Licences Act, 1825 (c. 81), s. 2, & 
Excise Act, 1840 (c. 17), s. 1. 

114. Liability of dealer — Possession of adul- 
terated tobacco — Without knowledge of adultera- 
tion.] — B. v. Woodrow, No. 821, post. 

Exemption of tobacco manufacturer.] — See Sect. 
2, sub-sect. 4, ante. 

Exemptions.] — See Finance (1909-1910), Act, 
1910 (c. 8), sched. I., D., & Excise Licences Act, 
1825 (c. 81), 8. 12. 


Sub -SECT. 10. — Other Cases. 
See cases infra. 


Sect. 4.— LOCAL TAXATION UCENCES. 

Sub -SECT. 1, — In General. 

Sec Revenue Act, 1869 (c. 14) ; Finance Act, 
1908 (c. 16), s. 6. 

115. Duty to make declaration — Person having 
more than one establishment — One penalty only 
incurred.] — M. keeps assessed articles in the parish 
of A., but when tax is due, carried on business 
only in the parishes of B. & C. : — Held: (1) he 
“ resided or was ” in both B. & C. for the purposes 
of House Tax Act, 1803 (c. 161), s. 27 ; (2) he was 
liable to a penalty for not maldng a return of the 
taxable articles to the assessors of both B, & C. ; 
(3) only one penalty was payable for both offences. 
— A.-G. V. M‘Lban (1863), 1 H. & C. 750 ; 1 New 


Rep. 290 ; 32 L. J. Ex. 101 ; 8 L. T. 113 ; 27 
J. P.407 ; 168E. R. 1086. 

Annotation : — Mentd. Mllnes v. Bale, Milnes v, Loa (1875), 

L. R. 10 CL P. 691. 

116. Power of county councils & county borough 
councils — Institution of proceedings.] — By Finance 
Act, 1908 (c. 16), 8. 6, & the Order in Coimcil 
made in pursuance thereof dated Oct. 19, 1908, 
the power to levy the duties on certain local 
taxation licences is transferred from the Comrs. of 
Inland Revenue to county councils & county 
borough councils, & by art. 1 of the Order in 
Council it is provided that county coimcils & county 
borough councils “ shall have ... all powers & 
duties now vested in the Comrs. of Inland Revenue 
for carrying into execution the enactments 
relating to those duties ; — Held : no greater power 
was thereby transferred than that formerly pos- 
sessed by the Comrs. of Inland Revenue, & inas- 
much as, prior to the transfer, no proceedings at 
the instance of an officer of Inland Revenue in 
respect to these licences could be commenced 
without an order of the comrs., similar proceedings 
after the transfer could only be commenced by an 
officer of a county council or county borough 
council on being specifically authorised to do so by 
the council. — Jones v. Wilson, [1918] 2 K. B. 36 ; 
87 L. J. K. B. 1040 ; 119 L. T. 45 ; 82 J. P. 277 ; 
62 Sol. Jo. 653 ; 16 L. O. R. 614 ; 26 Cox, C. C. 
205, D. C. 


Sub-sect. 2. — ^Armorial Bearings. 

See Revenue Act, 1869 (c. 14), ss. 18 19 (1), (13), 
(14), (15), 22,27. 

117. What are armorial bearings — Device not 
being family crest.] — Ass. Tax Cask (No. 2,097) 
(1848), 13 J. P. 221. 

118. .] — A clergyman appeals against 

an aissessment in respect of the device of a lion 
engraven on his note paper, on the ground that the 
device is not a family crest. An engraving of the 
device is given. There is no scroll, but the figure 
is in the attitude known in heraldry as “ rampant.” 


PART VII. SECT. 3. SUB-SECT. 15. 

c. What constitutes possession of 
tobacco — Temporary control .] — A mere 
hQindlinfi:, or temporary physical con- 
trol, of tobacco belon^inff to another 
does not constitute a ** possession ** 
of it within Inland Revenue Act, 
R. S. C. 1906, o. 51, 8. 356.— R. v. 
Young, [1917] 3 W. W. R. 1066 ; 24 
B. C. R. 482.— CAN. 


d. 2'dbacco purchased by <fr 

in charge of manager of store.] — One in 
charge of a store owned by another is 
deemed to “ have in his possession ** 
within Inland Revenue Act, s. 356, 
tobacco which is in the store & which 
was purchased by him in his manage- 
ment of the business & to be responsible 
for it not being in packages &; stamped 
as required by said Act. — R. v. Yet 
Sun, [1920] 1 W. W. R. 816.— CAN. 

e. Possession by vendor at 

purchaser* 8 request .] — A tobacco vendor 
who has sold tobacco to a customer Sc 
received payment therefor, but, at 
the customer’s request, has kept the 
tobacco In his store & cut it up for the 
customer who is to return for it, has 
the tobacco in his poasession 
within Inland Revenue Act, s. 356, 
forbidding a vendor to have possession 
of tobaooo not put up in packages Sc 
stamped. — R. (Thorburn) v. Loy 
Way, [1921] 1 W. W. R. 690.— CAN. 


PART VII. SECT. 8, SUB-SECT. 16. 

f. Licence to sell stills.] — Be Tel- 
LIER (1892), Oont. 110.— CAN. 


g. Licence of wholesale trader — 
Meaning of wholesale trader .] — R. v. 
Pearson (1894), 3 B. C. R. 325. — 

CAN. 

h. Company incorporated abroad 
— Trading through agent.] — A company 
incorporated abroad, but doing business 
of a continuous character within the 
provinoe through agents, is liable to 
the payment of an annual license fee 
in the place where such business is 
carried on. — Halifax City Corpn. v. 
Jones (1896), 28 N. S. R. (16 R. & G.) 
452.— CAN. 

k. Exemption from licence — Where 
locally assessed — Meaning of licence. }—’ 
York v. Edmonton City (1909), 2 
Alta. L. R. 38.— CAN. 

l. Teleqraph company — Company 
not carrying on business in or from 
COionj/.b-^OMMERCIAL CABLE CO. e. 

A.-G. of Newfoundland, [1912] A. C. 
820, P. C.— NFLD. 

m. Meat preserving d: freezing .] — 
Where butchery is one of the substantial 

g urposes for which a meat preserving 
: freezing company is formed, the oo. 
is not exempt. — Be Gear Meat 
Preserving & Freezing Co., Ltd. 
^8^3), 2 N. Z. L. R. 30, n. (S. C.).— 

n. .] — Be Stamp Actt, 1882, 

22c New Zbai.and Refrigerating Co., 
Ltd. (1895), 13 N. Z. L. R. 685.— N.Z. 

o. Mining — Exemption 'of com^ 
pany formed exdusively for.] — Be Pro- 
gress Mines or New Zealand, Ltd. 


(1897), 15 N. Z. L. R. 567.— N.Z. 

p. Farming — Exemption of com- 
jmny formed exclusively for.] — New 
Zealand Farmers’ Co-Operativb 
Distributing Co., Ltd. v. Stamps 
Comr. (1905), 24 N. Z, L. R. 638.— 
N.Z. 

PART VII. SECT. 4, SUB-SECT. 1. 

116 i. Power of county councils d: 
county borough councils — Institu- 
tion of proceedings.] — ^M*Millan v. 
Grant, Rippie v. Grant, [1924] S. C. 
(J.) 13.— SCOT. 

q. Power of local authorities — 
Collectors of inland revenue super- 
ceded.] — Be Lake Sc Blakeley (1877), 
40 U. C. R. 102.— CAN. 

r. .] — Where a municipal oounoU 

is authorised by the legislature to 
grant a lioenco to carry on a parti- 
cular business but not expressly 
authorised to attach oonditions to its 
exercise, the fact that appet. does 
not or cannot fulfil oonditions which 
the members of the municipal council 
think should be attached tnereto, as, 
e.g. the personal character or racial 
origin of appet. or his employees, 
does not give the council power to 
refuse the Uoenoe. — Y ek Clun t?. City 
OF Regina, [1925] 4 D. L. R. 1016 ; 
[1925] 3 W. W. R. n4.— CAN. 

PART VII. SECT. 4 , SUB-SECT. 8. 

t. What constitutes ** using ** armorial 
bearings — Device on ring.] — ^AflS. Tax 
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Sett. 4. — Local taxaMon licences: Svh-seda. 2 3, 

A., B., C., D. <fe jg.1 

The comts. confirm. The comrs. right. — ^Ass. 
Tax Oasb (No. 2,766) (1866), 32 J. P. 42. 

119. .] — Applt. appeals against an 

Aosesament for armorial bearings in respect of the 
use of an envelope having impressed thereupon a 
device in the nature of a crest. States that he is 
not in practice of using armorial bearings, & 
accounts for the possession of this envelope by the 
suggestion that it must have been a casual purchase. 
Tlie comrs. confirm. Comrs. right. — ^Ass. Tax 
Case (No. 2,803) (1868), 32 J. P. 807. 

120. Family crest of another.] — Auc- 

tioneer charged for armorial bearings, who ad- 
mitted having kept & used certain articles of plate, 
purchased by him at sales on which was a crest. 
He contended that he was not liable as it was not 
his crest. The comrs. relieved. Comrs. wrong. — 
Re Phillips (1862), 11 L. T. 189 ; sub nom. Ass. 
Tax Case (No. 2,634), 28 J. P. 810. 

121. What constitutes “ using armorial bear- 
ings — Crest on buttons of military servant.] — 
Ass. Tax Case (No. 2,096) (1848), 13 J. P. 221. 

122. Occasional use.] — Ass. Tax Case 

(No. 2,622) (1859), 23 J. P. 457. 

128. Use of college arms on note paper by 

member — Royal College of Veterinary Surgeons.] — 
Resp., who was a member of the Royal College of 
Veterinary Surgeons & practised as a veterinary 
surgeon, used note paper for his business, not 
private ; purposes at the head of which there was 
a device consisting of the arms of the college 
stamped in black on a shield stamped in reli ef, the 
whole being enclosed in a circular device bearing 
the words “ William Kirk, Veterinary Surgeon.^’ 
Apart from such device there was nothing on the 
note paper to indicate that resp. was a member of 
the college. Resp. did not, but the college did, 
take out a licence under Revenue Act, 1869 (c. 14), 
s. 18, to wear or use armorial bearings. Upon an 
information against resp. for using armorial 
bearings without a licence, the magistrate came to 
the conclusion that resp. only used the device to 
indicate that he was a veterinary surgeon & a 
member of the college, & he held that for a member 
of the college to use the recognised armorial 
bearings of the college to indicate his membership 
thereof was not “ using ” armorial bearings 
within the meaning of Revenue Act, 1869 (c. 14), 

& he dismissed the information : — Reid ; resp. 

used ** the armorial bearings within Revenue 
Act, 1869 (c. 14), 8. 18, & ought to have taken out 
a licence for that purpose. — London County 
OouNOiL V. Kirk, [1912] 1 K. B. 345 ; 81 L. J. 
K. B. 278 ; 106 L. T. 572 ; 76 J. P. 122 : 28 
T. L. R. 182 ; 10 L. G. R. 225 ; 22 Cox, C. C. 733, 
B. C. 

124. Who is liable — ^'Minor — Duty paid by 
parent.] — ^An undergraduate member of a uni- 
versity appeals against an assessment for armorial 
beanngs m respect of a family crest on articles his 
own propertv, on the ground that he is a minor, & 
that the duty on armorial bearings is paid by his 
father. The comrs. confirm. Comrs. right. — • 
Ass. Tax Case (No. 2,756) (1866), 32 J. P. 41. 

125. Ancient city guild — Revenue Act, 

1860 (c. 14), 8. 19 (1).] — An ancient city guild 
incorporated by charter is not a corpn. within 
above sub-sect., & therefore is not exempted from 


the taking out of a licence under above Act, s. 18, 
in respect of the use of armorial bearings on its 
official note paper.— Worshipful Co. op I4umbbrs 
V. London County Council (1913), 108 L. T. 666 ; 
77 J. P. 302 ; 29 T. L. R. 424 ; 11 L. G. R. 480 ; 
23 Cox, C. C. 365, D. C. 


Sub-sect. 3. — Carriages and Motor Cars. 
A. What is a ** Carriage,*' 

See Revenue Act, 1869 (c. 14), ss. 18, 22, 27 ; 
Customs &; Inland Revenue Act, 1876 (c. 23), s. 
11 ; Customs & Inland Revenue Act, 1888 (c. 8), 
s. 4 ; Finance Act, 1920 (c. 18), s. 13, sched. II. ; 
Finance Act, 1921 (c. 32), ss. 13, 22, sched. I. ; 
Finance Act, 1926 (c. -22), s. 13, sched. I. ; Roads 
Act, 1920 (c. 72), ss. 8, 12. 

126. Motor bicycle.] — A motor bicycle is, within 
Customs & Inland Revenue Act, 1888 (c. 8), s. 4, a 
‘‘ carriage ** for which a licence is required, as 
being a carriage drawn or propelled upon a road 
by mechanical power. — O’Donoghue v. Moon 
(1904), 90 L. T. 843 ; 68 J. P. 349 ; 20 T. L. R. 
496 ; 48 Sol. Jo. 477, D. C. 

127. Car on light railway — Light Railways Act, 
1896 (c. 48).] — A light railway constructed under 
an order made under above Act is a “ railway ” 
within Customs & Inland Revenue Act, 1888 
(c. 8), s. 4, which exempts from the licence duty on 
“ carriages " thereby imposed any carriage drawn 
or propelled upon a railway by steam or electricity 
or other mechanical power. — A.-G. v, Yorkshire 
Woollen District Electric Tramways, Ltd., 
[1907] 2 K. B. 991 ; 77 L. J. K. B. 33 ; 97 L. T. 
343 ; 71 J. P. 606 ; 23 T. L. R. 712 ; 6 L. G. R. 
1098. 

128. Bath chair propelled by electricity.] — A 

vehicle used as a bath chair or an ambulance, 
propelled by electricity with one-quarter horse 
power, weighing 2i hundredweight, & travelling 
at an average speed of about 2 mUes an hour, 
is a motor car within Motor Car Act, 1903 (c. 36). 
Consequently the vehicle must be registered under 
Motor Car Act, 1903 (c. 36), & the driver of the 
vehicle must be licenced. — Elibson v, Parker 
(1917), 117 L. T. 276 ; 81 J. P. 266 ; 33 T. L. R. 
380 ; 61 Sol. Jo. 559 ; 15 L. G. R. 631, D. C. 

What is a “hackney carriage.”] — Sub -sect. 
3, F., post. 

B. What amounts to “ Keeping." 

129. Keeping ready for use.] — Ass. Tax Case 
(No. 2,138) (1849), 14 J. P. 647. 

130. Keeping but not using — Carriage sold 
prior to taxable year.] — ^Ass. Tax Case (No. 
2,177) (1860), 16 J.P. 261. 

131. Carriage kept for sale by coachmaker — 
Occasional user by owner.] — Abb. Tax Case (No. 
2,402) (1855), 20 J. P. 423. 

182. Lent to customer during repair of 

customer’s carriage.] — Where the owner of a 
carriage, which has accidentally become disabled 
during the year for which an excise licence has 
been duly taken out, is accommodated by his 
coachbuilder, diiring the repair of such carriage, 
with the use of another carriage without any 
payment, the coachbuilder is not required to take 
out a licence in respect of such carriage so lent. — 


CisbCNo. 684) (1848), 13 3. P, 539. Hage dt seal,] — ^Ass. Tax Case (No. 
“-flOOT. 701) (1849), 14 J. P. 593.— SOOT. 

a. — — ,] — MnxroAN v. Cowan 

(1896), 60 J. P. 378.— SOOT. PART VII. SEOT. 4 , SUB-SEOT. 8.— A. 

b. EsetOdtean on raUway oar- c. Trailers of road tralnr->TraUers 


driven by electric motors — Power sup- 
plied by first vehicle of train ,] — Fal- 
KiNER V, WnrrroN (1916), 99 O. L. R. 
824. — AVS, 
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Davby V Thompson (1886), 64 L. T. 496 ; 60 

J. P. 260 ; 84 W. B. 411 ; 2 T. L. B. 420, D. 0. 

Annotation L. O. O. v. Falrbank, [1911] 2 K. B. 

82« 

138. User for purpose of selling.] — ^Ass. Tax 
Cash (No. 2,501) (1867), 22 J. P. 692. 

134. User on single occasion.! — Ass. Tax Case 
(N o. 2,478) (1857), 22 J. P. 466: 

135. Spare carriage kept in reserve.] — A cab 
proprietor who has in reserve in his yard a number 
of spare cabs ready for use & intended to be used 
if & when occasion requires does not “ keep ** them 
within Bevenue Act, 1869 (c. 14), s. 27, until he 
in fact begins to use them. — London County 
Council v, Fairbank, [1911 ] 2 K. B. 32 ; 80 L. J. 

K. B. 1032 ; 106 L. T. 46 ; 75 J. P. 356 ; 9 L. G. B. 
549. 


C. Who Liable for Duty, 

136. Carriage hired by the day.] — Ass. Tax Case 
(No. 2,024) (1847), 12 J. P. 727. 

137. Hire for less than one year — Carriage let 
on hire purchase.] — By sect. 27 of 32 & 33 Viet, 
c. 14, a penalty of £20 is imposed upon a person 
keeping a carriage without a licence ; & by 
section 11 of 38 & 39 Viet c. 23, “ every person 
who shall let any carriage for hire for any period 
less than one year shall for the purpose of 32 
& 33 Viet. c. 14, be deemed to be the person keeping 
such carriage.’ * Besp. , a coachbuilder by an agree- 
ment in writing, let to B. two clarence cabs on hire 
at 30s. per week, payable weekly, the cabs to be 
the property of B. if he regidarly paid the 30s. for 
seventy-five weeks consecutively, & an additional 
£6 at the expiration of that period ; but it was 
stipulated that if B. should omit to make any of the 
weekly payments as agreed, resp. might resume 
possession of the cabs : — Held : under the agree- 
ment ther6 was no letting of the cabs for a period 
less than one year, so as to make resp. the person 
keeping ” them within Bevenue Act, 1869 (c. 14), 
s. 27. — Barber v. Callow (1877), 2 C. P. D. 658 ; 
37 L. T. 130 ; 41 J. P. 823, D. 0. 


D, Rate of Duty. 

138. Carriage fitted to be drawn by two or more 
horses — Proof of user of two horses not necessary.] 

— ^Flint V. MrrxER (1891), cited in Halsbury’s 
Laws of England, Vol. XXIV. at p. 689. 

139. Calculation of horse power of motorcar.] — 

By Finance Act, 1909-1910 (c. 8), s. 86(1), the 
excise duty for carriages payable in respect of a 
motor car shall be at the rates specified in Part II. 
of schedule V. to the Act, & by sub-sect. 2, the unit 
of horse power for the purpose of any rate of duty 
in sched^e V. shall be calculated in accordance 
with regulations made by the Treasury for the 
purpose, & Part II. of schedule V. specifies the rates 
of duty on motor cars according to the horse power. 
The Treasury having made regulations under 
sub-sect. 2 of sect. 86 for calculating the horse 
power : — Held : those regulations are the only 
standard by which, for the purpose of the rate of 
duty, the horse power of a motor car is to be 
calculated, & consequently, if the horse power as 
so calculated is greater than the actual horse power 
of the motor car, the duty is payable on the greater 
horse power as ascertained according to the re gu- 
lations, although erroneous. — London County 
Council v. Turner (1911), 106 L. T. 380 ; 76 

J. P. 661 ; 9 L. G. B. 1166 ; 22 Cox, C. C. 692, 
D. C. 


140. Carriage having four wheels — ^Tricycle with 
auto wheel attached.] — A tricycle to which an auto- 
wheel is attached & by which it is propelled is 
a carriage ^ving four wheels propelled by 
mechanical power ^thin the definition contained 
in Customs & Inland Bevenue Act, 1888 (c. 8), 
s. 4 (3), & is therefore liable to excise duty. — 
Hollands v. Williamson, [1920] 1 K. B. 716 ; 
89 L. J. K. B. 298 ; 122 L. T. 291 ; 83 J. P. 289 ; 
17 L. G. B. 737, D. C. 


E. Liability for Penalty. 

See Boads Act, 1920 (c. 72), ss. 8, 12. 

141. Failure to take out licence within time 
allowed by Act — Offence charged within period 
allowed.] — If a person fails to take out a licence 
within the periods allowed by Bevenue Act, 1869 
(c. 14), B. 22, for payment of the duty he can there- 
after be summoned &; made liable to the penalty 
imposed by Bevenue Act, 1869 (c. 14), s. 27, for 
having kept a carriage without a licence on a date 
within those periods. — S ly v. Band all, [1916] 

1 K. B. 710 ; 85 L. J. K. B. 1057 ; 114 L. T. 560 ; 
80 J. P. 199 ; 14 L. G. B. 550 ; 25 Cox, C. 0. 321, 
D. C. 

142. Use of vehicle for purpose other than that 
for which licenced — Roads Act, 1920 (c. 72), s. 8 — 
Occasional user of goods lorry for passengers.]— 

Applt. took out a licence under Finance Act, 1920 
(c. 18), sched. II., para. 6, in respect of a motor 
lorry. The lorry was usually used for the convey- 
ance of goods, but on the occasion charged was 
used by applt. as a hackney carriage, the duty 
payable on its use as a hackney carriage being 
higher than the rate chargeable in respect of the 
licence held by him : — Held : the licence held by 
applt. under Mnance Act, 1920 (c. 18), sched. II., 
para 6, had not been taken out as for a vehicle to 
be used solely for a certain purpose within Boads 
Act, 1920 (c. 72), s. 8 (3), & consequently the 
penalty therein imposed was not payable by him. — 
B. V. Wood, Ex p. Anderson, [1922] 1 K. B. 674 ; 
91 L. J. K. B. 573 ; 126 L. T. 522 ; 86 J. P. 64 ; 

38 T. L. B. 269 ; 66 Sol. Jo. 453 ; 20 L. G. B. 189, 
D. C. 

Annotation : — Re!d. Morris v. Tolinan, [1923] 1 K. B. 166. 

143. Liability limited to person hold- 

ing licence.] — An information was preferred against 
the owner of a motor vehicle charging that he had ' 
on a certain day used it for a purpose other than 
that for which it was licenced & chargeable at a 
higher rate of duty, & also charging resp. with 
aiding & abetting the commission of the offence. 
The justices dismissed the information against the 
owner, & being of opinion that having dismissed 
it as against him, they had no power to convict 
resp. of aiding abetthig ; they also dismissed the 
information as against resp. ; — Held : the language 
of Boads Act, 1920 (c. 72), s. 8 (3), showed that it 
was limited to persons holding a licence for a 
vehicle, & inasmuch as resp, was not the holder of 
the licence, he was not liable to be convicted. — 
Morris v. Tolman, [1923] 1 K. B. 166 ; 92 L. J. 
K. B. 215 ; 128 L. T. 118 ; 86 J. P. 221 ; 39 T. L. B. 

39 ; 67 Sol. Jo. 169 ; 20 L. G. B. 803 ; 27 Cox, 
0. 0. 345, D. C. 

144. Roads Act, 1920 (c. 72), s. 12— 

Necessity for mens rea.] — A motor car belonging 
to reaps., who were the holders of a limited trade 
licence in resi)ect of it, was driven on a public 
road by one of their servants, & more than two 


PART VII. SECT. 4, SUB-SECT. 8.— C. 

1861. Carriaoe hired by ihe 
Habdt V, Smith, [1919] Q. S. R. 41. 

— AUS. 


PART VII. SECT. 4, BUB-SBOT. 8.— E. 

d. Voe of vehicle for purpose oifcir 
than ihai for tchich lieencta — PenaUy 


for seating more than permitted number 
in omnibus — Number standina im^ 
material .] — ^Moffatt v. Six County 
Motors, Ltd., [1927] N. I. 218.— IR. 
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penoxis were in the car in addition to the driver, 
this being without the knowledge, & contrary to 
the express orders, of resps., who had taken all 
reasonable precautions to prevent a contravention 
of the Boad Vehicles (Trade Licences) Regulations, 
1922 : — Held : mens rea was not an essential 
ingredient of the offence in respect of a contraven- 
tion of the Road Vehicles (Trade Licences) Regula- 
UoDS, 1922, & resps. were liable to the penalty 
imposed by above sect, of the Roads Act, 1920. — 
Griffiths v. Studebakers, Ltd., [1924] 1 K. B. 
102 ; 93 L. J. K. B. 50 ; 130 L. T. 216 ; 87 J. P. 
199 ; 40 T. L. R. 26 ; 68 Sol. Jo. 118 ; 21 L. G. R. 
796 ; 27 Cox, C. C. 565, D. C. 

145. What constitutes “load.*']— 

Resp. was summoned for using a limited trade 
licence upon a vehicle contrary to proviso (h) of 
Art. (1) of para. 4 of the Road Vehicles (Trade 
Licences) Relations, 1922. Resp. was driving 
a motor chassis fitted with two convertible bodies ; 
at the time of the alleged offence the lorry body 
was fitted to the chassis. A; the touring body was 
being carried on the lorry body. While so arranged 
the car could not be used for any other purpose : — 
Held: either the lorry alone or the tourer alone 
was a complete vehicle, but the lorry plus the 
touring body was a complete vehicle carrying part 
of another which constituted a “ load ** within 
proviso (6) of Art. B. (1), para. 4, of the Road 
Vehicles (Trade Licences) Regulations, 1922. — 
Lees v. Ravibjnhill (1924), 94 L. J. K. B. 97 ; 
132 L. T. 201 ; 88 J. P. 197 ; 41 T. L. R. 36 ; 69 
Sol. Jo. 177 ; 23 L. G. R. 10 ; 27 Cox, C. 0. 667, 
D. C. 

P. Hackney Carriages, 

See Customs & Inland Revenue Act, 1888 (c. 8), 
s. 4 ; Finance Act, 1920 (c. 18), sched. II. 

146. What is “ hackney carriage " — Omnibus.] 
— Sect. 4, sub-s. 1, Customs A Inland Revenue 
Act, 1888 (c. 8), s. 4 (1), imposes a duty upon 
every hackney carriage as thereinafter defined, 
A by Customs A Inland Revenue Act, 1888 (c. 8), 
8. 4(3), a “hackney carriage “ means “any 
carriage standing or plying for hire “ ; — Held : an 
ordinary omnibus running along a fixed route is a 
“hackney carriage “ within Customs A Inland 
Revenue Act, 1888 (c. 8). — Hickman v, Birch 
(1889), 24 Q. B. D. 172 ; 59 L. J. M. C. 22 ; 62 
L. T. 113 ; 64 J. P. 406 ; 6 T. L. R. 104, D. C. 

What constitutes “ plying for hire ."] — See 
Street A Aerial Traffic. 

What constitutes “ keeping.”]— Sub-sect. 3, 
B., ante. 

147. User lor private purposes — Liability to full 
duty.]— Ass. Tax Case (No. 2,355) (1854), 19 
J. P. 246. 

148. .]— Ass. Tax Cask (No. 2,407) 

(1866),20J. P.423. 

149. .] Tax Case (No. 2,408) 

(1855), 20 J. P. 423. 

160. .] — Ass. Tax Case (No. 2,419) 

(1866). 21 J. P. 456. 

161. .]— Ass. Tax Case (No. 2,518) 

(1869), 23 J. P. 457. 

162. .] — A licenced postmaster 

appeals against a charge for one of his carriages A 
horses used by him occasionally for private pur- 
poses. The comrs. confirm. Comrs. right. — 
Ass. Tax Case (No. 2,703) (1865), 31 J. P. 730. 

168. .] — A licenced postma^r 

appeals against assessments for a carriage A horse 
in respect of the use by him for his private purposes 


of a carriage for which he holds a licence to let for 
hire ; as also for a servant in respect of the person 
employed to attend to the same. The comrs. 
relieve. Comrs. wrong. — ^Ass. Tax Case (No. 
2,796) (1868), 32 J. P. 746. 

164. .] — A licenced postmaster 

appeals against an assessment for a horse A 
carriage kept by him A used by him in his capacity 
of a local preacher in driving to different places to 
preach, accompanied at times by his family. He 
states that the congregation pays him for the hire 
on these occasions. The comrs. relieve. Comrs. 
wrong. — ^Ass. Tax Case (No. 2,798) (1868), 32 
J. P. 760. 

G, Efcemptiom. 

(a) In General. 

165. Exemption must be claimed.] — Ass. Tax 
Case (No. 2,480) (1857), 22 J. P. 466. 

166. .] — A butcher appeals against an 

assessment for a carriage, A horse, Schedule E., 
as being used solely in the course of trade. The 
character A use of the carriage is not disputed, but 
objection is taken that applt. had not claimed the 
exemption in making his return. The comrs. 
confinn. Comrs. rights. — Ass. Tax Case (No. 
2,772) (1867), 32 J. P. 105. 

167. Carriage used by police officer.] — Ass. 
Tax Case (No. 2,485) (1867), 22 J. P. 466. 

158. Carriage given away — Duty paid by new 
owner.] — A farmer appeals against an assessment 
for a carriage, also servant A horse, for 1865-^6 
on the ground that he gave up same at Michaelmas, 
1864, to his son, who is also charged for them for 
1865-66. The comrs. confirm. Comrs. right. — 
Ass. Tax Case (No. 2,739) (1866), 32 J. P. 8. 

159. Parish hearse.] — A churchwarden appeals 
against a charge for a hearse purchased by sub- 
scription for the benefit of the parish A let for hire, 
the profits being applied to the incidental expenses 
of the church. The comrs. relieve. Comrs. 
wrong. — Ass. Tax Case (No. 2,741) (1866), 32 
J. P. 9. 

Fire engines, ambulances A road rollers.] — Sec 
Finance Act, 1920 (c. 18), s. 13 (4). 

Vehicle used for conveyance of electors to poll.] — 
See Corrupt A Illegal Practice Prevention Act, 
1872 (c. 51), s. 14 (4). 

(h) Trade Vehicles, 
i. In General. 

See Customs A Inland Revenue Act, 1888 (c. 8), 
s. 4 (3). 

160. Vehicle constructed for use A used for 
conveyance of goods — Exempt.] — ^Builder claimed 
exemption for a light spring cart with a movable 
seat, marked with his name, etc., A never used but 
in his trade, although occasionally without any 
load whatever. He was also charged with £1 Is. 
duty for the horse used with such cart. The 
comrs. relieved. Comrs. right. — ^Ass. Tax Case 
(No. 2,617) (1862), 28 J. P. 762. 

161. .] — Licenced hawker claimed 

exemption for a four-wheeled van on springs, used 
solely in convejdng goods, with a door for goods, A 
a seat outside for driver ; marked with name A 
address. The comrs. relieved. Comrs. right. — 
Ass. Tax Case (No. 2,622) (1862), 28 J. P. 777. 

162. .] — ^Ass. Tax Case (No. 2,623) 

(1862), 28 J. P. 777. 

163. .] — He Bayley, No. 181, post. 

164. .] — Claim [for exemption] for a 

light cart on springs, marked with the name, etc., 
used by applt., or his wife A family to fairs A 
markets, usually taking with them their farm 
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produce. The comrs. confirmed. Comrs. wrong. 
—Be Griffiths (1864), 11 L. T. 147. 

165. Onus of proof— On party claiming exemp- 
tion — Vehicle not prlm& facie constructed for con- 
veyance of goods.] — Han WORTH v, Williams, No. 
203, post, 

166. What Is “burden.”] — Cook v, Hobbs, 
No. 221, post. 


ii. Construction of Vehicle, 

See Customs & Inland Revenue Act, 1888 
(c. 8), s. 4 (3). 

167. What Is “ waggon, cart or other such 
vehicle ” — Whether “ other vehicle ” words of 
ejusdem generis.] — In order that a vehicle may be 
exempt from carriage duty by virtue of Customs 
Si Inland Revenue Act, 1888 (c. 8), s. 4 (3), it must 
be constructed or adapted solely for the conveyance 
of goods, as well as used solely for the conveyance 
of goods, though it need not be ejusdem generis 
with a waggon. 

Upon the liearing of an information charging 
resp. with keeping a carriage without a licence, 
it was proved that he drove a pony attached to a 
governess cart. Resp. gave evidence that the 
vehicle was used solely for the pmposes of his 
business of a wardrobe dealer, & that he never 
used it for pleasure, but only drove in it to private 
houses to call for & bring away goods after receiving 
orders : — Held : the vehicle did not come within 
the exception to the definition of “ carriage,” in 
Customs & Inland Revenue Act, 1888 (c. 8), s. 4 (3), 
of ” a waggon, cart, or other such vehicle, which is 
constructed or adapted for use, & is \ised, solely for 
the conveyance of any goods or burden in the 
course of trade or husbandry.” — M oore v. Lewis, 
[1906] 1 K. B. 27 ; 75 L. J. K. B. 89 ; 93 L. T. 
812 ; 70 J. P. 26 ; 54 W. R. 194 ; 22 T. L. R. 51 ; 
21 Cox, C. C. 60, D. C. 

Annofatiov^ .-—'Distd, Cook v. Hobbs (1910), 80 L. J. K. B. 

110. Consd. Collman v. Stokos (1910), 103 L. T. 592: 

Strutt V. Clift (1910), 80 L. J. K, B. 114 ; Miuty v. Glow 

(1913), 110 L. T. 340. Apid. French v. Champkiii, fl920] 

1 K, B. 70. 

168. .] — In Customs & Inland 

Revenue Act, 1888 (c. 8), s. 4 (3), exempting from 
the requirement of a cariiage licence ” a waggon, 
cart, or other such vehicle, which is constructed 
or adapted for use, & is used, solely for the con- 
veyance of any goods or burden in the course of 
trade,” the word “ vehicle ” is to be construed as 
ejusdem generis with ” waggon ” <& ” cart,” & tlie 
word “ adapted ” does not mean ” suitable,” 
but ” altered so as to make the vehicle apt.” 

A raUi car not originally constructed for the 
conveyance of goods or altered so as to make it 
suitable for that purpose does not come within 
the exemption, notwithstanding that it is solely 
used for the conveyance of goods. — French v. 
CiiAMPKiN, [1920] 1 K. B. 76 ; 89 L. J. K. B. 131 ; 
122 L. T. 95 ; 83 J. P. 258 ; 36 T. L. R. 14 ; 17 
L. G. R. 761, D. C. 

169. What is vehicle “constructed or adapted 
for use for conveyance of goods ” — Vehicle con- 
structed for conveyance of persons.] — Ass. Tax 
(Use (No. 2,482) (1857), 22 J. P. 46(5. 

170. .]— Ass. Tax (Ush: (No. 2,548) 

(1860), 24 J. P, 151. 

171. .]— Ass. Tax Case (No. 2,581) 

(1861), 25 J. P. 119. 

172. .]— Ass. Tax Case (No. 2,582) 

(1861), 25 J. P. 119. 

173. .] — A flour dealer appeals 

against a charge for a two-wheeled carriage, 
adapted as well for the carriage of persons as for 
that of goods, & shown to have been so employed. 

J. — VOL. xxxix. 


The comrs. conflrm the charge. Comrs. right. — 
Ass. Tax Case (No. 2,662) (1865), 31 J. P. 616. 

174. .] — A farmer appeals against a 

charge of 15^. for a two-wheeled carriage, as being 
used solely in affairs of husbandry, which the 
surveyor contends is taken, by its construction, 
out of the operation of the exemption. The 
comrs. relieve. Comrs. wrong. — Ass. Tax Case 
(No. 2,700) (1865), 31 J. P. 729. 

176. .] — A harness maker appeals 

against an assessment for a carriage, also horse, 
Schedule B., admitted to be kept for purposes of 
trade, but alleged not to be of such construction 
as to fall within the exemption. The carriage is 
furnished with springs Si a splashboard, & is 
admitted to have been used to drive to an appeal 
meeting. The comrs. relieve. Conars. wrong.^ — ■ 
Ass. Tax Case (No. 2,734) (1866), 31 J. P. 826. 

176. .] — A confectioner appeals 

against an assessment for a carriage admitted to 
be kept, & used solely for the purposes of trade, 
but alleged not to be of such a construction as to 
fall within the exemption. The carriage is on 
springs with a seat in front & a splashboard. The 
hinder part of the carriage is fitted up for the stow- 
age of goods. The comrs. confirm. Comrs. right. 
—Ass. Tax Case (No. 2,735) (1866), 31 J. P. 826. 

177. .] — A publican, contractor, & 

farmer appeals against an assessment for a carriage 
alleged to be used solely for the purposes of trade 
or in the affairs of husbandry. It is on springs, 
has lamp irons, a movable seat with a back ; Sc 
the hinder part of the carriage is so constructed 
as to let down Sc form a footboard, thus fitting 
it to cany four persons. The comrs. confirm. 
Comrs. right. — Ass. Tax Case (No. 2,736) (1866), 
31 J. P. 826. 

178. .] — A farmer appeals against a 

charge for a two- wheeled carriage kept for market 
purposes. It is constructed with the conveniences 
Sc appliances usual in carriages designed for the 
conveyance of persons, & it is admitted by applt. 
that persons have occasionally ridden with him. 
The comi‘s. relieve. Comrs. wrong. — Ass. Tax 
Case (No. 2,768) (1867), 32 J. P. 89. 

179. Dog cart.]— Ass. Tax Case (No. 

2,425) (1856), 21 J. P. 455. 

180. .] — Ass. Tax Case (No. 

2,613) (1862), 28 J. P. 761. 

181. .] — Farmer claimed ex- 

emption for a two-wheeled carriage used solely in 
his business, never for pleasure ; the carriage was 
constructed like a dog cart, to carry four persons 
back to back. The Conars. confirmed. Comrs. 
right.— Re Bayley (1864), 11 U. T. 146. 

182. .] — A farmer Sc general 

merchant appeals against a charge for a dog cart 
as being used solely for the purposes of business. 
The comrs. confirm the charge. Comrs. right. — • 
Ass. Tax Case (No. 2,666) (1865), 31 J. P. 632. 

183. .] — A farmer appeals 

against a charge for a two-wheeled carriage 
adapted as well for the conveyance of persons as 
for that of produce. The comrs. relieve. Comrs. 
wrong.— Ass. Tax Case (No. 2,667) (1865), 31 
J. P. 648. 

184. .] — Licenced hawker ap- 
peal against an assessment for a two-wheel^ 
carriage used by him in the conveyance of goods. 
It is admitted that, although containing a box for 
the conveyance of goods, the carriage is, in fact, 
a dog cart or gig. The comrs. confirm. Comrs. 
right.— Ass. Tax Case (No. 2,769) (1867), 32 J. P. 
104. 

Ig 5 , .] — A licenced hawker 

appeals agtiinst an assessment for three two- 

R ■ 
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wheeled carriages alleged to be used by him solely 
in his business. The exclusive employment of 
these carriages for purposes of business is not 
disputed, but it is contended that they are excluded 
from the operation of the exemption by their 
construction, & that they are in fact dog carts. 
The comrs. confirm. Comrs. right. — ^Ass. Tax 
Case (No. 2,800) (1868), 32 J. P. 777. 

186. .] — A retired solr. appeals 

against an assessment for a dog cart, on the ground 
of its being kept for the purpose of conveying 
garden produce to market. The comrs. confirm. 
Comrs. right. — Ass. Tax Case (No. 2,859) (1871), 
35 J. P. 552. 

187. Specially adapted for car- 

riage of samples.] — Resp. kept a vehicle of the 
description known as a dog cart with four wheels. 
It had seating accommodation for four persons, & 
was fitted with rubber tyres & smart lamps. It 
was used by him for the purpose of his business, 
a shoe manufacturer’s agent, to carry his samples. 
The interior fittings had been removed, steel plates 
had been put on the bottom & on the springs to 
strengthen the vehicle, & the two back seats 
removed to take seven specially made cases to 
carry the samples : — Held : there was evidence 
on which the magistrate could find that the 
vehicle was adapted for use solely for the con- 
veyance of goods within the Customs & Inland 
Revenue Act, 1888 (c. 8), s. 4. — Collman r. 
Stokes (1910), 103 L. T. 592 ; 74 J. P. 473 ; 9 
L. G. R. 150, D. C. 

Annoiation : — Apld. flinty v. Glow (1913), 110 L. T. 340. 

188. Oxford cart.] — Ass. Tax Case 

(No. 2,546) (1860), 24 J. P. 151. 

189. Sulky.] — Ass. Tax Case (No. 

2.677) (1861), 25 J. P. 118. 

190. — — Coburg.] — A farmer appeals 

against a charge for a carriage, a coburg,” 
occasionally employed in the conveyance of 
agricultural produce, but kept principally for con- 
veying the family to church. The comrs. con- 
firm the charge. Comrs. right. — Ass. Tax Case 
(No. 2,665) (1865), 31 J. P. 032. 

191. Phaeton.] — Manufacturer of 

cement appeals against an assessment for a four- 
wheeled carriage, & horse Schedule E., as being 
used solely in the course of trade. The carriage is 
found to be a phaeton, with a movable box suitable 
for carrying small parcels substituted for the back 
seat. The comrs. relieve. Comrs. wrong. — Ass. 
Tax Case (No. 2,771) (1867), 32 J. P. 105. 

192. Governess cart.] — Resp., a 

travelling upholsterer, was possessed of a governess 
cart which he used for the purposes of his trade & 
to collect debts & obtain orders : — Held : the 
carriage was not “ used solely for the conveyance 
of goods or burden in the course of trade or 
husbandry,” &> did not come within the exemption 
given by Customs & Inland Revenue Act, 1888 
(c. 8), s. 4 (3). — Whitiiam v. Morris (1906), 93 
L. T. 813 ; 70 J. P. 11 ; 21 Cox, C. C. 64, D. C. 
Annotation: — Consd. Collman v. Stokes (1910), 103 L. T. 

592. 

193. .] — Moore v. Lewis, No. 

167, ante. 

194. Waggonette— Specially adapted 

for purpose of husbandry.] — Resp., a farmer, was 
summoned under Revenue Act, 1869 (c. 14), s. 27, 
for keeping a carriage without a licence. The 
carriage was an old four-wheeled waggonette ; 
it was adapted to carry six persons & to be drawn 
by one horse. It had wooden seats along each 


side with back rests, a driving seat in front, two 
iron steps at the back & iron steps on each side 
of the front ; it was not upholstered or cushioned, 
& had a name painted on it. Resp. stated in his 
evidence that he had never used the carriage as a 
private carriage or for carrying any passengers 
except his own workpeople to or from work on 
his farm ; that he had the wheels &; springs 
strengthened & used it for general use on his farm, 
such as taking farm produce to the railway 
station, but not for any other purpose. The 
justices having found that a licence was not 
required ; — Held : the vehicle had been so altered 
with the object of using it solely for agricultural 
purposes, there was evidence on which the justices 
could find, as they must be taken to have found, 
that the vehicle had been adapted for use solely 
for the conveyance of goods or burden in the course 
of trade or husbandry, & was therefore within the 
exemption. — Minty v. Glew (1913), 110 L. T. 
340 ; 78 .T. P. 69 ; 12 L. G. R. 121 ; 24 Cox, C. C. 
73, D. C. 

Annotaiion : — Consd. French i^. Champkln, [1920] 1 K. B. 

76. 

195. Rail! car.] — French v. Champ- 
kin, No. 168, ante. 

196. Farmer’s cart.] — Farmer claimed 

exemption for a two-wheeled carriage used solely 
in his business, on springs & with a seat, but 
no dashboard. The comrs. confirmed. Comrs. 
wrong.— Ass. Tax (.^ase (No. 2,612) (1862), 28 
J. P. 761. 

197. .] — Claim of exemption for a 

light cart on narrow w heels & on springs, used on 
the farm & for going to market, etc. The comrs. 
confirmed. Comrs. wrong. — Ass. Tax Case (No. 
2,614) (1862), 28 J. P. 761. 

198. .] — Claim of exemption for a 

light cart on springs, marked with the name, etc., 
used by applt. or his wife & family for fairs & 
markets, usually taking with them their farm pro- 
duce. The comrs. confirmed. Comrs. wrong. — 
Ass. Tax Case (No. 2,615) (1862), 28 J. P. 
761. 

199. .] — Ass. Tax Case (No. 2,666), 

No. 182, ante. 

200. -.] — Ass. Tax Case (No. 2,067), 
No. 183, ante. 

201. -.]— Ass. Tax Case (No. 2,700), 
No. 174, ante. 

202. -.] — Ass. Tax Case (No. 2,768), 

No. 178, ante. 

203. Vehicle capable of use for other 

purposes.] — (1) In order to bring a vehicle within 
the exception to the definition of ” carriage ” in 
Customs & Inland Revenue Act, 1888 (c. 8), 
s. 4 (3), it must be shown that it was constructed 
or adapted for use for the conveyance of goods or 
burden in the course of trade or husbandry, not 
merely that it was capable of being so used. If 
the real use of a vehicle under ordinary circum- 
stances is for trade or husbandry, the vehicle 
would not be said to be kept without a licence 
simply because on a particular day it was being 
used for the conveyance of persons. 

(2) Having regard to the elaborate description 
of this dogcart, & the way in which it was fitted 
up, the way in which it was adapted, showing that 
many of its fittings would in no way be required 
for the carrying of ” goods or burden in the course 
of trade or husbandry” . . . that being the 
primd facie condition of the trap, the justices 
ought to have considered it. If resp. was going to 
rely upon the sole use for taking goods in it, the 
onu8 to a certain extent would undoubtedly rest 
upon him (Lord Alverstone, O.J.). — Hanworth 
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V. Williams (1903), 67 .T. P. 316 ; 19 T. L. R.384, 

D. 0. 

Annotations: — As to {1) Refd. Latchfonl v. Kelsey (1907), 

71 J. P. 225. As tit (2) Dbtd. JMooi-e r. LcNiis, [1900] 1 

K. B. 27. 

204. Moore v, Lewis, No. 167, 

ante. 

205. .] — Cook v. Hobbs, No. 221, 

post 

206. Meaning o£ “ adapted.”] — French v. 
Champkin, No. 108, ante. 

iii. User of Vehicle, 

See Customs & Inland Revenue Act, 1888 (c. 8), 
s. 4 (3). 

207. What constitutes sole user for conveyance 
of goods — Occasional user for carriage of persons.] 

— Gentleman claimed relief from a charge made 
on him for a four wheeled carriage in respect of a 
light waggon, on springs drawn by two horses, 
& marked with his name, etc. He contended that 
it was not a carriage chargeable under Schedule D., 
being chiefly used for farming puiyoses, although 
occasionally by his family to ride in. The comrs. 
confirmed the charge. Comrs. right. — Ass. Tax 
Case (No. 1,966) (1846), 12 J. P. 281. 

208. .]-— Ass. Tax Case (No. 2,359) 

(1854), 19 J. P. 327. 

209. .]— Ass. Tax Case (No. 2,379) 

(1855), 20 J. P. 199. 

210. .] — Ass. Tax Case (No. 2,381) 

(1855), 20 J. P. 248. 

211. .]— Ass. Tax Case (No. 2,415) 

(1855), 20 J. P. 423. 

212. .] — Ass. Tax Case (No. 2,486) 

(1857), 22 J. P. 466. 

213. .]— Ass. Tax Case (No. 2,499) 

(1857), 22 J. P. 691. 

214. .] — ^A pork butcher appeals 

against a charge for a two wheeled vehicle employed 
for the conveyance of persons & goods. The 
comrs. confirm the charge. Comrs. right. — ^Ass. 
Tax Case (No. 2,063) (1805), 31 J. P. 631. 

215. .] — A milkman appeals against 

a charge for a two wheeled carriage. It is alleged 
never to have been used except for the conveyance 
of milk, but it is admitted that a person has 
occasionally been taken up on the road. The 
comrs. confirm the charge, (^omrs. wrong. — 
Ass. Tax Case (No. 2,664) (1865), 31 J. P. 631. 

216. .] — A firm of brewers & wine 

merchants appeals against a charge for a carriage 
used by them in their trade, whereon the style 
of the firm & their trade & place of residence, 
but not the Christian names of the partners, is 
painted. The carriage is admitted to have been 
used for the purpose of conveying a volunteer 
band to & from drill, on an excursion of school 
children, on other occasions. The comrs. relieve. 
Comrs. wrong. — Ass. Tax Case (No. 2,698) (1865), 
31 J. P. 729. 

217. .]— A rectifier of weights & 

measures appeals against an assessment for a 
carriage, also servant & horse. Schedule E. The 
carriage which is on springs <fe so fitted as to resemble 
a sociable, is alleged to be kept for the purpose 
of conveying the tools & weights necessary in 
the exercise of the vocation of applt. ; but he 
admits frequently taking a person out with him 
for a ride, & giving other persons a ride when out 
on his business. The comrs. confirm. Comrs. 
right.— Ass. Tax Case (No. 2,738) (1866), 32 
.T. P. 8. 


218. -.] — A solr. occupying land 
appeals against an assessment for a four wheeled 
carriage in the nature of a van, used for conveying 
plants & flowers & sometimes pigs to places of 
exhibition, for the carriage of provender for his 
live stock, & once or twice for a picnic, or the con- 
veyance of school children to a cathedral festival. 
The comrs confirm. Comrs. right. — ^Ass. Tax 
Case (No. 2,742) (1866), 32 J. P. 9. 

219. .] — A. appeals against an assess- 

ment for a carriage Sc horse, on the plea of same 
being used solely for husbandry. A. occupies 
twenty-four acres of land. The carriage Sc horse 
have never been used without having some 
agricultural produce therein, but A. has driven his 
wife in the carriage to see her doctor. The Comrs. 
confirm. Comrs. right. — Ass. Tax Case (No. 
2,824) (1869), 34 J. P. 745. 

220. To sell goods at market.] — 

Ass. Tax Case (No. 2,500) (1857), 22 J, P. 691. 

221. .] — Where a cart is used 

only for the purpose of taking goods to market to 
be sold, the fact that the persons who are intended 
to sell the goods at the market are conveyed there 
in the cart along with the goods will not take away 
the cart’s title to exemption. 

If a cart has been constructed with a view to 
its being used only for the exempted purposes, 
the mere fact that it is capable of being used for 
other purposes will not deprive it of the exemption. 

I am not altogether clear what the draftsmen 
of Customs Sc iSand Revenue Act, 1888 (c. 8), 
meant by the word “ burden,” Sc 1 am not going 
to attempt to define it. But I think that at all 
events it includes persons who are taken to a 
market along with goods for the purpose of assist- 
ing in setting them there, Sc who have to bring them 
back if they are not sold (Lord Alverstone, C.J.). 
— Cook v, Hobbs, [1911] 1 K. B. 14; 80 L. J. 
K. B. 110; 103L.T.560; 75J.P.14; 9 L. G. R. 
143, D. C. 

Amiotations : — Consd. Minty v. Glow (1913), 110 L. T. 340 ; 

French v. Champkin, 119201 1 K. B. 7(3. Refd. Collirvau r. 

Stokes (1910), 103 L. T. 592. 

222. Single user for carriage of persons.] — 

Ass. Tax Case (No. 2,358) (1854), 19 J. P. 327. 

223. .] — A farmer appeals against a 

charge for a two wheeled carriage, as having been 
kept for the purposes of husbandry, but admitted 
to have been on one occasion employed in driving 
a person to a railw'ay station. A necessity for 
going to the station in his business on this occasion 
is alleged on the part of applt. The comrs. relieve. 
Comrs. wrong. — Ass. Tax Case (No. 2,702) (1865), 
31 J. P. 730. 

224. Liability of owners for act of 

bailiff.] — Applts. were the owners of a dairy 
farm which they placed in the charge of a bailiff. 
They bad at the farm a milk van specially con- 
structed for the conveyance of their milk churns 
from the farm to the railway station. For this 
van they held no carriage licence. On one 
occasion the bailiff without the knowledge or 
authority of applts. used the van for the purpose 
of driving to a town some miles distant Sc bringing 
back his wife Sc some friends who had been to a 
place of amusement there. Applts. were charged 
with keeping the van without a licence : — Held : 
as they had placed the bailiff in charge of the farm 
generally, they were responsible for his act in using 
the van for the purpose for which he did. Sc they 
consequently failed to bring themselves within the 
exemption Sc were liable to be convicted. — Strutt 
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V. Clift, [1911] 1 K. B. 1 ; 80 L. J. K. B. 114 ; 
103 L. T. 722 ; 74 J. P. 471 ; 27 T. L. B. 14 ; 
8 L. G. B. 989, I). C. 


Annotaiion : — Reid* Phelon & Mooro v. Keel, [1914] 3 K. B. 

165. 


225. User lor breaking In horse*] — Ass. 
Tax Cask (No. 2,382) (1855), 20 J* P. 248. 

226. Occasional user to attend funerals*] — 


Ass. Tax Case (No. 2,404) (1855), 20 J. P. 423. 

227. Driving to church — Visiting friend on 

Journey.] — Ass* Tax Case (No. 2,428) (1856), 21 
J. P* 456. 


228. Driving to & from work.] — Ass. 

Tax Case (No. 2,484) (1857), 22 J. P. 466. 

229. .] — A journeyman bricklayer 

appeals against charges for a carriage & pony 
drawing same, kept by him to drive backwards 
& forwards to his work. The comrs. relieve for 


the carriage, & reduce the assessment on the pony 
to 5a. 3d. Comrs. wrong. — Ass. Tax Case (No. 
2,699) (1865), 31 J. P. 729. 

230. Calling for orders.] — A shoemaker 

appeals against a charge for a two wheeled carriage 
used in calling for orders, & generally in the course 
of trade. The comrs. relieve. Comrs. right. — 
Ass. Tax Case (No. 2,668) (1865), 31 J. P. 648. 

231. User of auctioneer’s cart in driving 

to sale.] — An auctioneer & occupier of land appeals 
against a charge for a two wheeled carriage, of the 
nature of a* spring cart, admitted to have been used 
by him for driving to a sale, as well as to fetch 
goods purchased on such an occasion. The 
comrs. relieve. Comrs. wrong. — Ass. Tax Case 
(No. 2,697) (1865), 31 J. P. 729. 

232. Single user without goods.] — A 

farmer appeals against a charge of 15s. for a two 
wheeled carriage, admitted to have been used, on 
one occasion, for driving, with no farm produce 
therein contained, to a market town, to receive 
the price of certain corn. The comrs. relieve. 
Comrs. right. — ^Ass. Tax Case (No. 2,701) (1865), 
31 J. P. 730. 


233. Occasional user for pleasure on 

Sundays.] — A baker & confectioner appeals against 
an assessment for a trade carriage, also horse, 
Schedule E., which he admits using occasionally 
for pleasure on Sunday. The comrs. confirm. 
Comrs. right. — Ass. Tax Case (No. 2,737) (I860), 
31J. P. 826. 


234. User of carriages by travelling 

circus.] — The business of a travelling circus is not 
a trade, A carriages belonging to a circus, & used 
for carrying the band & other performers in a 
parade through the town, are not carriages “ used 
solely for the conveyance of any goods or burden 
in the course of trade,” so as to be exempt from 
duty under Revenue Act, 1869 (c. 14), s. 19 (6). — 
Speak v. Powell (1873), L. R. 9 Exch. 25 ; 43 
L. J. M. C. 19 ; 29 L. T. 434 ; 38 J. P. 8. 

235 . User by farmer for driving labourers 

to & from work.] — A farmer’s cart used for the 
conveyance of farm produce on the fann, & 
adapted for use & used solely for farm purposes, 
which is exempt from the excise duty imposed 
upon “ carriages ” by Customs A Inland Revenue 
Act, 1888 (c. 8), s. 4, as being a cart or vehicle 
which is constructed or adapted for use, A is used 
solely for the conveyance of any goods or burden 


in the course of husbandry, does not lose its 
exemption merely because the farmer is in the 
habit of using the cart for the purpose of driving 
his farm labourers to A from their work. — Latch- 
FORD V. Kelsey (1907), 06 L. T. 620 ; 71 J. P. 
225 ; 23 T. L. R. 416 ; 21 Cox, C. 410, D. C. 

Annofationa : — Coiud. Minty v. Glow [1913), 110 L. T. 340. 

Refd. Collman v, Stokes (1910), 103 L. T. 592 ; Cook v, 

Hobbs, [19111 1 K. B. 14. 

iv. Inscription of Owner's Name and Address. 

See Customs A Revenue Act, 1888 (c. 8), s. 4 (3). 

236. Necessity for.] — Ass. Tax Case (No. 
2,042) (1847), 13 J. P. 24. 

237. .]— -Ass. Tax Case (No. 2,426) (1856), 

21 J. P. 455. 

238. What is visible A legible inscription — 
Name painted on sliding box.] — Where the name, 
etc., of the owner were painted on a movable 
box, which slid in A out, going in so that the name 
may be seen or not seen, as the party put in the 
same, A the carriage could be used as well without 
as with the box : — Held : such carriage was 
liable. — Ass. Tax Case (No. 1,458) (1840), 6 J. P. 5. 

239. Inscription which might be obscured.] 

— Applt. had all the requisite matters prescribed 
by 6 A 7 Will. 4, c. 65, s. 2, A 1 Viet. c. 61, s. 1, 
duly painted ” on the top part of the back of his 
gig, which had a boot x^^’ojecting behind.” 
Objected that name, etc., were not on tlie hinder- 
most part A that a loose garment, etc., thrown 
over the back would cover the name, etc. Comrs, 
relieved applt. : — Held : comrs.’ determination 
was right.— Ass. Tax Case (No. 1,921) (1845), 10 
J. P. 694. 

240. Inscription partly concealed by portion 

of vehicle.] — Farmer claimed exemption for a two 
wheeled carriage which was opposed on the ground 
of the name A address on the back not being 
painted in letters of sufficient breadth, A also on 
account of part of the name being concealed by 
the block by which the body of carriage is fixed 
to the back spring. Comrs. relieved. Comi’s, 
wrong.— Ass. Tax Case (No. 1,971) (1846), 12 
J. P. 527. 

241. iSf. P. Ass. Tax Case (No. 1,973) (1846), 
12 .T. P. 527. 

242. When vehicle loaded.] — Party 

claimed exemption for a gig, whicli was opposed 
on the ground that the iascription at the back was 
not at all times visible A legible, the same being 
painted so low on the panel, that when the gig 
was loaded the springs gave way, A the inscription 
was partly concealed by the bar. Cbmrs. relieved. 
Comrs. wrong. — Ass. Tax Case (No. 1,972) (1846), 
12 J. P. 527. 

243. S. P. Ass. Tax Case (No. 1,974) (1846), 
12 J. P. 527. 

244. S.P. Ass. Tax Cask (No. 1,975) (1846), 
12 .T. P. 527. 

245. .]- Ass. Tax Case (No. 

2,043) (1847), 13 J. P. 24. 

246. Inscription sometimes obscured — 

Not visible when vehicle in motion.] — Ass. Tax 
Case (No. 2,022) (1847), 12 J. P. 727. 

247. .] — Ass. Tax Case (No. 

2,159) (1850), 15 J. P. 211. 

248. .]— Ass. Tax Case (No. 

2,179) (1850), 15 J. P. 261. 

249. Seat letting down at back.] — 

Ass. Tax Case (No. 2,022) (1847), 12 J. P. 727. 


PART VII. SECT. 4, SUB-SECT. 3.— 

G. (b) iv. 

2891. What is visible legible in- 
scription — Inscription which might be 
obscured .] — Ass. Tax Case (No. 6fJ9) 
(1848), 13 J. P. 539.~SCOT. * 


2401. Inscription partly eon- 

(^aled by portion of vehicle .] — Ass. 
I AX (No. 668) (1848), 13 J. P. 
539. — SCOT. 



240 ill . . 1 — Ass. Tax Cask 

(No. 728) (1849), 14 J. P. 579.~SCOT. 

f. — “ Seat letting down ai 

book .] — Ash. Tax Case (No. C4 7) 
(1848), 13 J. P. 509.— SCOT. 
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Tax Case (No. 
Tax Case (No. 


260. .] — Ass. 

2,044) (1847), 13 J. P, 24. 

261. — Ass. 

2,049) (1847), 13 J. P. 24. 

aI®’ m — ^ footboard.] 

—Ass. Tax Case (No. 2,000) (1848), 13 J. P. 221. 


Ass. 


256. .J — Ass. Tax Case 


2,319) (1864), 18 J. P. 28^ 

267. J.]— Ass. Tax Case 


(No. 

(No. 


2,320) (1854), 18 J. P. 282. 

258. What is sufllci^ent Inscription — Necessity 
lor inscription at length.] — Two persons who were 
in jiartnership claimed exemption foi* a two 

which did not exceed 
121 & which was marked with their name & 
addiTss & caUing thus “ E. B. & B., brewers.’’ The 
surveyor maintained that they were not entitled to 
exemption, as the Act required the Christian & 
surname of every owner to be in words at len^b. 
Oomrs. however relieved. Comrs. wrong. — Ass, 
Tax Case (No. 1,970) (1840), 12 J. P. ^520. 

269. Necessity for Christian name.] Ass. 

Tax Case (No. 2,136) (1849), 14 J. P. 547. 

(il50);iiT.Rii-^r^"‘^- 

261. Whether all Christian 

must be inscribed.] — Ass. Tax Case (No, 

(1849), 14 J. P. 531. 

262. .]--Ass. Tax Case 


names 

2,135) 

(No. 


2,183) (1850), 15 J. P. 261. 

263. Words placed together without 

(1850), 15 

P. 211. 


264. Liability for failure to paint name — Inten- 
tion to defraud not essential,] — B, was charged with 
keepmg a carriage without a proper licence. B.’s 
bailiff used a cart for husbandry, but the name of 
tlie master was not painted thereon, though 
intended to be so : — Held : the justices were wrong 
in not convicting B,, merely because they thought 
tiiere was no intention to defraud. — Whitrow v. 
Brown (1891), 56 J. P. 374 ; 8 T. L. II. 75, 1). C. 


Sub-sect. 4.— Bogs. 

A. In General, 

Sec Bog Licences Act, 1807 (c. 5) ; Customs A 
Inland Kevenuo Act, 1878 (c. 15), ss. 17-23. 

265. What amounts to “ keeping dog.] — 
Gentleman charged for 27 dogs for the year 1844- 
1845. It seems that prior to Apr. 0, 1843, ho had 
sent the dogs, harriers, to be kept among his 
father’s tenants, intending to part with them, & 
had not used them that year. That in May 1843, 
he found a purchaser, & sent them to the pur- 
chaser’s agent for shipment to India, <& he con- 
tended that not having used them between 
Apr. 1843, & Apr. 1844, he was not liable. The 
comrs., considering that he had not proved the 
l)urchaser was assessed, confirmed the charge. 
Comrs. right.— Ass. Tax Case (No. 1,977) (1846), 
12 J. P. 537. 


266. .]— Ass. Tax Case (No. 2,150) (1850), 

15 J. P. 211. 

267. .]— Ass. Tax Case (No. 2,431) (1856), 

21J. P. 488* 

268. .] — Ass. Tax Case (No. 2,487) (1857), 

22 J. P. 467. 

269. .] — A gentleman appeals against a 

charge for a dog on the ground that, in Aug. of the 
year preceding tliat of assessment, he had given it 
to a person who was in assessment. The comrs. 
relieve. Comrs. wrong. — ^Ass. Tax Case (No. 
2,678) (1865), 31 J. P. 679. 

270. .] — An applt. appeals against an 

assessment for two dogs, on the ground that they 
were not his property. He produces no evidence 
that the duty is charged to the alleged owner. 
Tlie comrs. confirm. Comrs. right. — ^Ass. Tax 
Case (No. 2,802) (1868), 32 J. P. 792. 

271. Production of licence — When failure to 
produce justifiable.] — R. v, Seears (1875), Times, 
Aug. 7. 

272. Proceedings for keeping dog without 
licence — Licence taken out immediately after 
offence — Offence not purged.] — It is no answer to 
a charge of having kept a dog without a licence 
on a particular day to produce a licence taken out 
on that day, if it is proved that the licence was 
applied for later in the day than the detection of 
the offence charged. — Campbell v. Strangeways 
(1877), 3 C. P. B. 105 ; 47 L. J. M. C. G : 47 L. J. 
Q. B. 85 ; 37 L. T. 072 ; 42 J. P. 30. 

AntuUation: — Refd. Clarke v. Bracllaugh (1881), 44 L. T. 

77}). 

273. Jurisdiction of justices — To reduce 

fine — Previous offence not stated in Information.] — 

Where at the hearing of a summons for keeping a 
dog without a licence it is proved that deft, has 
been convicted on a former occasion of a similar 
offence, but such previous conviction is not stated 
in the information, the case cannot he treated as 
the case of a first offence, within the meaning of 
Summary Jurisdiction Act, 1879 (c. 49), s. 4, & 
therefore the magistrate has no power under 
Summai’y Jurisdiction Act, 1879 (c. 49), s. 4, to 
reduce the amount of the line imposed for the 
offence by Bog Licences Act, 1867 (c. 5), s. 8, & 
the only power to reduce such fine is that given 
by Excise Management Act, 1827 (c. 53), s. 78, 
under wliich it cannot be reduced to less than one- 
fourth of the amount. — Mui^ray v, Thompson 
(1888), 22 Q. B. B. 142 ; 58 L. J. M. C. 41 ; 60 
L. T. 151 ; 53 J. P. 70 ; 37 W. R. 221 ; 5 T. L. R. 
125 ; 16 Cox, O. C. 554, B. 0. 

A Miotaiion .'—'EM, IL r. Buesby, 1190!)J 1 K. B. KlU. 

274. When certificate of exemption 

refused.] — Phillips v, Evans, No. 296, post, 

275. Effect of previous conviction— In 

respect of same dog in same year.] — Sections 5 
& 8 of the Bog Licences Act, 1867, provide that 
a dog licence shall commence on the day on which 
the same shall be granted, & shall terminate on 
December 31 following, & that any person keep- 
ing a dog without a licence imder the Act shall 
for every offence, forfeit the sum of £5, 

Resp. was convicted on Apr. 18, 1917, undei* 
Bog Licences Act, 1867 (c. 5), of keeping a dog 
without a licence, & was lined. He was again 
charged on May 30, 1917, for keeping the same 
dog without a licence under Dog Licences Act, 


258 i. ly/tat is suJiHricnt iihsrripfittn — - 
Af'CftisitiJ fttr inscriptiun at - 

Ass. Tax Cask (No. C48a) (1849), JU 
J. V. 509.— SOOT. 


K* Inadeauaic address.] — Ass. 

SCOT 672) (1848), 13 J. P. 


PART VII. SECT. 4, SUB-SECT. 4. A, 

h. Proceedings for hepino dog 
without licence — When certifUnde of 
exemption ref used.]— A tenant of six 
acres of pasture land, k^t two, & 
sometimes three, cows. He claimed 
exemption from duty in respect of a 


Uoh: nlk'ircMl t<> bo kept foi’ tending the 
cows on liis laud. The Comrs. of 
Inland llevouue refused to grant a 
certlticato of exemption. Ho was pro- 
secuted for keeping a dog without a 
licence & convicted : — Held : the con- 
viction was right. — Graham v. Haiu 
(1891), 58 J. P. 835.— SCOT. 
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1867 (c. 5), but the justices dismissed the chargje, 
being of opinion that resp. could not be again 
con\dcted under Dog Licences Act, 1867 (c. 6), 
during the same year in respect of the same dog : — 
Held : the view of the justices was erroneous, & 
resp. ought to have been convicted. — Flack v. 
Church (1918), 87 L. J. Ch. 744 ; 117 L. T. 720; 
82 J. P. 59 ; 34 T. L. R. 32 ; 15 L. G. R. 951 ; 
26 Cox, C. C. no, D. C. 

R. Exemptions. 

(a) In General* 

276. Police bloodhound — Not exempt.] — Ass. 
Tax Case (No. 2,186) (1850), 15 J. P. 261. 

Dog ke^ & used by blind person .] — See Customs 
& Inland Revenue Act, 1878 (c. 15), s. 21. 

Whelps kept by master of pack of hounds.] — 
See Customs & Inland Revenue Act, 1878 (c. 15), 
s. 20, 

Sheep or cattle dogs.]— /Sec Sub-sect. 4, B. (5), 
2 >osi, 


(b) Sheep and Cattle Dogs* 
i. In General* 


See Customs & Inland Revenue Act, 1878 (c. 15), 
s. 22. 


277. Ground of exemption— General rule.]— 

Farmers taking in sheep to pasture, & having some 
sheep of their own, & using a dog to protect same, 
iis well as -the land from trespass, not chargeable 
for.— Ass. Tax Case (No. 1,470) (18^.0), 6 J. P. 
45. 

278. .] — A person employed as a 

watchman to protect property, & as a watcher of 
sheep, & using a dog wholly for the latter purpose, 
not liable. — ^Ass. Tax Case (No, 1,469) (1840), 
6 J. P, 44. 

279. .] — Farmers, some of whom kept 

no sheep, & only a few cattle, claimed exemption 
for dogs alleged to be kept “ for the care of sheep or 
cattle,’’ the surveyor contended that the exemption 
was only intended to apply where parties kept a 
large quantity of sheep or cattle, but not to cases 
where the number kept was inconsiderable. The 
comi*s., considering that the dogs were bond fide 
& wholly kept & used in the care of sheep or cattle, 
allowed the exemption. Comrs. right. — Ass. Tax 
Case (No. 2,005) (1847), 11 J. P. 792. 

280. .]— Ass. Tax Case (No. 2,521) 

(1859), 23 J. P. 457. 

281. .]— Ass. Tax Case (No. 2,775) 

(1867), 32 J. P. 153. 

282. Protection of land from sheep & 

cattle.]— Ass. Tax Case (No. 2,386) (1855), 20 
J. P.248. 


283. Necessity for user solely for tending catth 
or sheep.] — A thoroughbred shepherd’s dog, usee 
sometimes to keep sheep, & when the owner hac 
none, sometimes to keep cows, & sometimes as i 
house dog, is chargeable for.— Ass. Tax Case (No 
1,468) (1840), 6 J. P. 44. 

15 J P 211.' Tax Case (No. 2,105) {I860) 

Tax Case 


285. 


-.] — Ass. 


(1854), 18 J. P. 362. 
286. .] — Ass. 


(1866), 21 J. P. 488. 
287. . j — AppJt. 


Tax CJase 


(No. 2,324 

(No. 2,430 

assessed foi’ dwelling 
house in £65, contending that the value is £50 only 
also for a dog as being kept for the care of cattk 


Comrs. find the value of the house £60, & that the 
dog is not kept bond fide for the care of cattle, & 
confirm assessments, house duty on £60. Comrs. 
right. — A ss. Tax Case (No. 2,646) (1864), 29 J. P. 
67. 

288. .] — An occupier of a small quantity of 

land appeals against a charge for a dog employed 
to take care of sheep & cattle, also to protect his 
orchard, & generally as a watch dog. The comrs. 
relieve. Comrs. wrong. — ^Ass. Tax Case (No. 
2,676) (1866), 31 J. P. 678. 

289. .] — A hawker appeals against an 

assessment for a dog, as being kept for the care of 
sheep and cattle. It is shown that his land, 14 
acres only in extent, is at a considerable distance 
from his residence, where the dog is kept at night, 
& it is not stated what number of sheep & cattle 
are kept. The comrs. confirm. Comrs. right. — 
Ass. Tax Case (No. 2,776) (1867), 32 J. P. 153. 

290. Applicable only to required number of 
dogs — Work sufficient for one dog — Exemption 
claimed for two.]— Clergyman claimed exemption 
for two dogs. He occupied 12 acres of pasture 
& other lands, & had five cattle, & alleged that the 
dogs were kept for the care of the cattle & the 
protection of his land from his neighboms’ sheep. 
The comrs. considering that one dog was necessary 
for the cai*e of the cattle, allowed exemption for 
one, & confirmed the charge for the other at 8s. 
Comrs. right. — Ass. Tax Case (No. 2,004) (1847), 
11 J. P. 791. 

291. Who may claim exemption — Clergyman.] 

— Ass. Tax Case (No. 2,004), No. 290, anie. 

292. Butcher.] — Ass. Tax Case (No. 

2,164) (1850), 15 J. P. 211. 

293. .] — Ass. Tax Case (No. 2,188) 

(1850), 15 J. P. 261. 

294. ,] — ^A butcher appeals against 

a charge for a dog employed in his trade in driving 
& removing sheep & cattle. It is contended that 
the exemption does not apply to butchers’ dogs. 
The comi’s. relieve. Comrs. right. — Ass. Tax 
Case (No. 2,677) (1865), 31 J. P. 678. 

295. What are “cattle’* — Mules & asses.] — 
Ass. Tax Case (No. 2,455) (1856), 21 J. P. 550. 

ii. Certificate of Exemption* 

See Customs & Inland Revenue Act, 1878 (e, 15), 
s. 22 ; Dogs Act, 1906 (c. 32), s. 5 ; Dogs Act 
Rules, 1906. 

296. Grant of certificate — Jurisdiction of jus- 
tices.] — Resp., the owner of a dog, having applied 
to the Comrs. of Inland Revenue for a certificate 
of exemption & been refused, declined to take out a 
licence, & was summoned before justices. The 
justices held that the comrs. ought to have granted 
a certificate of exemption, & if resp. had comnutted 
an offence it was in their opinion of so trifling a 
nature that they would exercise the powers given 
to them by Summary Jurisdiction Act, 1879 
(c. 49), s. 16, & dismiss the information :-^Held : 
the justices had no jurisdiction to review the 
decision of the comrs. as to granting or with- 
holding a certificate of exemption, & the offence 
of refusing to take out a dog licence was not an 
offence of a trifling nature to which Summary 
Juiisdiction Act, 1879 (c. 49), s. 16, would apply. — 
Phillips v. Evans, [1896] 1 Q. B. 305 ; 65 L. J. 
M. C. 101 ; 74 L. T. 314 ; 60 J. P. 120 ; 44 W. R. 
429 ; 12 T. L. R. 204 ; 40 Sol. Jo. 278 ; 18 Cox, 
C. O. 300, D. C. 

Annoiaiityns : — Apld. NinLet Lloyd (19041, 48 Sol. Jo. :m ; 

Barnard v. Barton, [190(>1 1 K. B. .Tf)? ; Wing v. Dent 


PART Vll. SECT. 4, SUB-SECT. 4 .— 
B. (b) 1. 


292 i. Who may claim exemption — 


JJutchcr.)—AtiH. Tax Case (No. 081) (No. 082) (1848), 13 J. P. 639.— SCOT. 

(1848), 13 J. P. 63lt. — SCOT. k. Mitter.] — ASS. Tax CASE (No. 

29211. .]— Ass. Tax Cash 079) (1818), 13 J. P. 539.— SCOT. 
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Main Colliery Co., [1924] 2 K. B. 389. BeU. Ex j>. 

Marshall (1907), 71 J. P. 601 ; Oaten v. Auty, [1919] 

2 K. B. 278 ; Vlgers v. L. C. C., [1919] 1 K. B. 56. 

297. .] — A fanner claimed exemption 

from duty in respect of two dogs which were 
kept by him solely for use in tending sheep & 
cattle, one being specially trained to tend sheep 
& the other to tend cattle. The justices in petty 
sessions found that only one dog was necessary 
for appct. & refused their consent to the grant 
of a certificate of exemption for more than one 
dog ; — Held : the justices had only jurisdiction 
under Dogs Act, 1906 (c. 32), s. 6 (1), to inquire 
whether the conditions specified in Customs 
<& Inland Kevenue Act, 1878 (c. 15), s- 22, 
applied, namely, whether appct. was a farmer or 
shepherd, & whether the dogs in respect of which 
exemption was claimed were kept by him solely 
for use in tending sheep or cattle, or in the exercise 
of the calling or occupation of a shepherd, & as 
those conditions were fulfilled the justices had no 
power to refuse their consent to exemption for two 
dogs because they were of opinion that, in the 
circumstances, only one dog was necessary. — 
Johnson v. Wilson, [1909] 2 K. B. 497 ; 78 
L. J. K. B. 912 ; 101 L. T. 315 ; 73 J. P. 396 ; 25 
T. L. B. 663, D. 0. 

298. Whether conclusive of right to exemption.] 

— N,, a farmer, got an exemption certificate for a 
sheep dog, & was summoned for not having a 
licence. At the hearing, the revenue officer proved 
seeing a trial of the dog as a sheep & cattle dog, & 
the dog did not obey its master’s orders like a 
cattle dog : — Held : as the exemption certificate 
was some evidence of a right to exemption, the 
justices were right in dismissing tlie information, 
for the prosecutor had failed to prove that the 
dog was not a cattle dog. — James v, Nicholas 
(1886), 50 J. P. 292, D. C. 

299. Effect of user for other purposes.] — 

Mackenzie v. Scott (1906), Bighmore’s Local 

Taxation Licences, 2nd ed. 60, D. (L 

Aymotation : — Retd. Egan v. Floydo (1910), ]02 L. T. 745. 

300. Exceptional use.] — Besp., a 

farmer, was the owner of & kept on his premises 
a dog for which he had no licence but for which he 
had obtained an exemption in pursuance of 
Customs & Inland Bevenue Act, 1878 (c. 15), s. 22, 
& Dogs Act, 1906 (c. 32), s, 5, as being a dog 
kept & used by him solely in tending sheep or 
cattle. On a certain day while resp. was cutting 
corn with a reaping machine which he was driving 
in a harvest field on his farm, the dog was seen by 
a constable to be in the field & to be chasing & 
catching rabbits that ran from the standing corn 
as it was being cut, & labourers in the presence & 
with the knowledge of resp. shouted & urged the 
dog on to catch the rabbits. Upon an information 
against resp. for keeping the dog without a licence ; 
— Held : as resp. was not using the dog for catching 
rabbits, the mere exceptional use of the dog as 
above described was not a breach of the con- 
ditionS of the exemption did not prevent the 
exemption from applying, & the information was 
properly dismissed. — ^E gan v. Floydb (1910), 102 
L. T. 745 ; 74 J. P. 223 ; 26 T. L. B. 401 ; 8 
L. O. B. 495, D. 0. 

Aimotaiion : — Distd. Strutt V. Clift, [1911] 1 K. B. 1. 

Effect of refusal of grant.] — See Sub-sect. 4, A., 
ante. 


Sub-sect. 5. — Game Licences. 

See Game, Vol. XXV., pp. 386-390, Nos. 359-406. 
Gamekeepers’ licences.] — See Game, Vol. XXV., 
p. 382, Nos.«20-322. 


Sub-sect. 6. — Gun Licences. 

See Gun Licence Act, 1870 (c. 57) ; Customs 
Inland Bevenue Act, 1883 (c. 10), s. 6 ; Pistols Act, 
1903 (c. 18), ss. 3, 8. 

301. What is “ gun ” — Pocket pistol.]— 
Campbell v . Hadley (1876), 40 J. P. Jo. 756. 

302. Air gun.] — Pistols Act, 1903 (c. 18), 

does not apply to a mere toy, but it does apply to 
an air gun if it is a weapon from which a shot, 
bullet, or other missile can be discharged, although 
it is not a firearm. — B ryson v > Damage, Ltd., 
[1907] 2 K. B. 630 ; 76 L. J. K. B. 936 ; 97 L. T. 
399 ; 71 J. P. 439 ; 21 Cox, 0. C. 515, D. C. 

303. What constitutes “ within curtilage ” of 
house — Orchard adjoining house.] — An orchard 
behind the dwelling-house & its outhouses is not 
within the curtilage, & therefore the occupier is not 
exempt from gun licence duty who uses a gun 
there. — ^Asquith v. Griffin (1884), 48 J. P. 724, 
D. C. 

304. Exemption from licence — Necessity for 
statement.] — On the sale of a pistol to a person who 
being a householder purposes to use such pistol 
only in his own house or the curtilage thereof, it is 
necessary under Pistols Act, 1903 (c. 18), s. 3, not 
only that reasonable proof of these facts shall be 
given to the vendor, but also that the intending 
purchaser shall produce to the vendor a statement 
to that effect sign^id by himself & either by a 
police officer or a justice of the peace. — Matthews 
v. Gray, [1909] 2 K. B. 89 ; 78 L. J. K. B. 545 ; 
100 L. T. 907 ; 73 J. P. 303 ; 25 T. L. B. 476, D. C. 


Sub-sect. 7. — Male Servants. 

A. Who are “ Male Servants.^* 

See Bevenue Act, 1869 (c. 14), ss. 18, 19 (3) ; 
Customs & Inland Bevenue Act, 1876 (c. 16), s. 5. 

305. General principle.] — For the pui’pose of 
determining whether a male servant is a taxable 
male servant within Bevenue Act, 1869 (c. 14), 
s. 19 (3), there is no general trade exemption, & a 
servant, though employed for trade purposes, may 
come within Bevenue Act, 1869 (c. 14), s. 19 (3), 
as a taxable male servant, & would come within 
it if he were employed for the purposes of trade to 
render domestic or menial services ; but if in the 
course of trade he is not employed to render such 
services he is not taxable. The proper test to be 
applied is not as to the purposes, whether trade 
purposes or purposes of pleasure, for which the 
servant is employed, but it is as to the nature of 
the duties he has to perform. Sc if his duties are 
those of a domestic or menial kind Sc also fall 
within any of those enumerated in the list in 
Bevenue Act, 1869 (c. 14), s. 19 (3), then the 
servant, unless he comes within some of the 
specified statutory exemptions, is taxable ; other- 
wise he is not. 

The provision in Motor Car Act, 1903 (c. 36), 
s. 13, that the person employed to drive a motor car 

PART VII. SECT. 4. SUB-SECT. 7.— A. 

m. ('olhue Si rranU^ Assistant jani- 
tor,] — Ukkiot’h M’iutsts (Governors) 
V. Matson (1920), o7 So. L. R. 20;J. 

—SCOT. 

n. .] — The dutios of tlio 


PART VII. SECT. 4, SUB-SECT. 6. 

1. Exemption from licence — ■ Use 
of gun by occupier of land for killing 
vermin — Rabbits not “ vermin,**] — Y. 
had no licence to carry or nse a gun. 
He carried a gun for tho purpose only 
of killing rabbits on lands of which 


be >vas occupier. He killed u rabbit 
oil bis lands with the ^mi- Held: 
rabbits are not vermin In tho sense 
of Gun Licence Act, & Y. had con- 
travened the statute & inoui'rod the 
penalty. — Lord Advooatb v. Yo unu 
(1808), 62 J. P. 100.— SCOT. 
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is brought within the definition of ** male servant 
in Revenue Act, 1809 (c. 14), s. 19 (3), does not 
necessarily render the driver of every motor car 
a taxable male servant, & the question whether 
such a driver is taxable or not is to be determined 
by the same test as in other cases. — London 
County Council v. Perry% [1916] 2 K. B. 193 ; 
84 L. J. K. B, 1518 ; 113 L. T. 85 ; 79 J. P. 312 ; 
31 T. L. R. 281 ; 13 L. G. R. 746 ; 25 Cox, C. C. 
4, D. C. 

306. Dally general servant.] — A person em- 
ployed as a day labourer by an employer in whose 
service he had been several years, & who was paid 
mon^y for convenience, who worked in the garden 
& did anything that was required, except on 
Sundays, is a servant within 52 Geo, 3, c. 93, & 
to be charged for. — Ass. Tax Case (No. 1,452) 
(1841), 5 J. P. 801. 

307. Porter — Servant living in lodge.] — Applt. 
employed a man who resided at a lodge on the 
estate at a considerable distance from the mansion. 
He was employed as a common labourer, & his 
work consisted in supplying the house with wood 
& water, lighting the stoves, taking up & beating 
cai'pets, & carrying articles for the other servants. 
Applt. also employed another man, who lived in 
the mansion house, & was solely employed in 
cleaning, trimming, lighting & repairing the lamps 
in the mansion : — Held : the former was a 
“porter” & the latter a “domestic servant” 
within 52 fcreo, 3, c. 93, sched. C., No. 1 — ^Ass. Tax 
Case (No. 1,993) (1846), IIJ. P. 353. 

308. Porters & messengers at bank.] — 

Sub-agent to a branch Bank of England appeals 
against a charge for persons employed in the day 
as house porters & messengers, &; on alternate 
nights as watchmen. The comrs. confirm the 
assessment, Comrs. wrong . — Re Goddard (1864), 
11 L.T. 48 ; svh ?iom. Ass. Tax Case (No. 2,658), 
29 J. P. 89. 

309. Porter at block of flats.] — (1) A 

male servant was employed as porter at a block of 
residential flats, which were let to different tenants. 
His duties were to attend, work, & clean the lifts, 
to keep the brasswork, staircase, front steps, A 
back yards clean, to take coals to the various flats, 
tu bring down the dustbins by means of trade lifts 
from each flat, to attend in the hall & open the 
doors when necessary, & to call cabs or fetch 
carriages & carry luggage for the tenants : — Held : 
the servant was a house porter & therefore a “ male 
servant” within the definition of that term in 
Revenue Act, 1869 (c. 14), s. 19 (3), & therefore his 
employer was liable to pay the duty imposed in 
respect of him by Revenue Act, 1869 (c. 14), 
s. 18. 

(2) There is no general exemption from duty 
contained in Revenue Act, 1869 (c. 14), in respect 
of a male servant employed for the purposes of a 
trade or business. — Marchant v, London County 
Council, [1910] 2 K. B. 379 ; 79 L. .T. K. B. 718 : 

1 rkO T mr»irr.rTi r-r^ " • a w , 


310. Domestic servant ” — Servant employed 
in attending to lamps.] — Ass. Tax Case (No. 
1,993), No. 307, ante, 

311. College servants — Bedmakers.] — Ass. Tax 
Case (No. 2,414) (1855), 20 J. P. 423. 

312. .] — The steward of a college in a 

university appeals against an assessment for male 
servants in respect of ten persons employed as 
under cook, confectioner, kitchen clerk, under 
butler, scout, messenger. Sc kitchen man on the 
following grounds : (a) that the tax does not apply 
to servants employed by colleges ; (6) that the 
persons are employed as occasional servants only ; 
(c) that any of them may be employed by other 
persons during college vacations ; (d) as to the 
scout, that the employment is not such as to 
involve a liability to duty. The comi*s. confirm. 
Comrs. right.— Ass. Tax Case (No. 2,822) (1869), 
34 J. P. 728. 

313. Huntsman — Employment at annual salary.] 

—Ass. Tax Case (No. 2,545) (1860), 24 J . P. 151. 

314. Coachman — Mall cart driver.] — A mail 
contractor appeals against a charge for a servant-, 
carriage, & horse employed under his contract. 
The comrs. relieve. Comrs. wrong. — Ass. Tax 
Case (No. 2,695) (1865), 31 J. P. 728. 

315. Trainer of race horses.] — Gentleman 
appeals against charges for eight male servants, 
in respect of a professional training groom & his 
apprentices employed in training applt. *s race 
horses. The comrs. confirm the assessment. 
Comrs. right . — Re Monck (1864), 11 L. T. 47; 
sxib nom. Ass, Tax Case (No. 2,653), 29 J. P. 
73. 

316. Attendants at lunatic asylum — Private 
asylum.] — Keeper of a private lunatic asylum 
appeals against a charge for persons employed in 
waiting upon patients. Comrs. relieve applt. 
Comrs. wrong . — Re Key (1864), 11 L. T. 48 ; 
svh nom. Ass. Tax Case (No. 2,6.57), 29 J. P. 89. 

317. Public asylum.] — Trustees of a 

lunatic hospital assessed for inhabited house duty 
Sc for male servants. The liospital is for lunatics, 
not paupers, paying sums, the highest of which is 
only partially remunerative. Tliree of the male 
servants are employed in waiting upon the patients, 
the fourth as nurse Sc watchman. Comrs. confirm 
assessment. Comrs. wi’ong. — Ass. Tax Cask (No. 
2,636) (1864), 29 .T. P. 9. 

318. Driver employed by contractors —Convey- 
ance of children to school.] — Resp. was a car- 
man & contractor, & was under contract with 
applts. to convey in certain omnibuses Sc ambu- 
lances supplied by applts., and drawn by horses 
supplied by resp., defective children from their 
homes to public elementary schools. The drivers 
of the vehicles were employed by. Sc were in the 
exclusive service of, resp. : — Held : the drivers 
were not coachmen within Kevenue Act, 1869 
(c. 14), 8. 19 (3), Sc resp. was therefore not liable 
to pay in respect of them the duty imposed by 
Revenue Act, 1869 (c. 14), s. 18, on “ male servants ” 
as defined by Revenue Act, 1869 (c. 14), s. 19 (3). 

If a man is let out on hire for the purpose of 
performing the ordinary duties of a coachman, the 
duty would have to bo ])aid in respect of him 
(CiiANNELL, J.). — London Lounty Council v, 
Allen, [1913] 1 K. B. 9 ; 82 L. J. K. B. 432 ; 


afifilAtant janitor were to attend to 
the central heating, stoke the boilei'u. 
take ehaiipe of the swimming batii, 
playground, & lavatories. He also 
cut the grass, attended to the flowers, 
looked after the clocks. Sc carried out 
email repairs in the premises. He did 
not attend to visitors, or go on errands 


for the reel, or or masters : — Held : 
just, ices of the T)caco were entitled to 
lind that the Janitor was a “ house- 
porter ** &, accordingly, a “ male 
servant.*' — Edii^urqh Edttcation 
Ai^oritt V. Skinner, [1921] 8. C. 
(L) 99.— SCOT. 

0. Gardener — Who is — Verson cm’ 


ployed to heep approaches to hevnae .] — 
Ass. Tax C^ark (No. 720) (1849), 14 
.T. P. 579.- SCOT. 

p. Groom .] — Ass. Tax Case (No. 
737) (1819), 14 ,T. P. 579.- SCOT. 

q. Who may he liable for licence fee 
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107 L. T. 853 : 77 J. T. 48 ; 29 T. L. E. 30 ; 10 
L. G. E. 1089 ; 23 Cox, C. 0. 206, D. C. 

Annoiationa : — Apld. WolfoDdcn V, Mason (1913), 110 L. T. 

31. Consd. h, C. C. V. l‘crry, [1915] 2 K. B. 193. 

319. Gardener — Employment in cemetery.] — 

A cemetery co. appeal against an assessment for 
one head & three under gardeners. The latter 
are eniployed to dig ^aves, & in their spare time, 
in laying out & tending the flower beds & other- 
wise beautifying the cemetery ; the former in 
superintending & assisting. The comrs. relieve. 
Comrs. right. — Ass. Tax Case (No. 2,728) (186(5), 
31 J. P. 810. 

320. Who is— Question of fact.]— Whether 

a workman employed all his time in working in a 
garden is or is not a gardener or undergardener or 
a person employed in any capacity involving the 
duties of a gardener or undergardener within 
Kevenue Act, 1860 (c. 14), ss. 18, 10 (3), is a ques- 
tion of fact to be decided by the justices on the 
evidence submitted to them. 

The mere employment in a garden of a man 
doing work which a single handed gardener would 
have to do does not necessarily make the man a 
gaidencr, & justices, in deciding the point, are 
entitled to consider whether or not the work done 
by him is work for the proper execution of which 
skill in gardening is required. — D illon Bath 
(1899), 81 L. T. 186 ; 63 J. P. 597 ; 15 T. L. B. 
393, D. C. 

Annotation Consd. Bedford r. L. C. C., L. C?. C. r. Bedford 

(1911), 101 L. T. 889. 

321. .] — Whether a man 

employed all his time in a garden is or is not a 
gardener or undergardener within Kevenue Act, 
1869 (c, 14), s. 19 (3), is a question of fact for the 
magistrate, having regard to what are the duties 
performed by the particular man. — Bedford 
(Duke) London County Council, London 
County Council v, Bedford (Duke) (1911), 104 
L. T. 889 ; 75 J. P. 317 ; 55 Sol. Jo. 423 ; 9 L. D. K. 
617. 

Person occasionally employed In 

garden.] — Sub-sect, 7, B. (&), post, 

322. Club steward.] — Besps., the committee of 
a working men’s club, had power to discharge the 
steward, who had to be a member of the club, 
was i.)aid by the committee 385. a week, lie served 
at a bar at a window, but did not leave such bar tc> 
wait on the members, but passed what was ordered 
through the window. Besides accounting for 
moneys he received, this was the only service 
rendered by him. No licence had been taken out 
by defts. in respect of such steward : — Held : such 
steward was a “ male servant ” within Kevenue 
Act, 1809 (c. 14), & resps. should have taken out a 
licence in respect of him. — Solomon v. Cropper 
(1898), 79 L. T. 301 ; 62 J. P. 758 ; 15 T. L. K. 
2 ; 42 Sol. Jo. 851, D. C. 

Annotation : —Refd. Wlilteley v. Burns, [1908] 1 K. B. 705. 

323. Cooks employed in civil service club.] — 

The chief officials of the Board of Education, Home 
Office, <Sc Ix)cal Govt. Board considered it desirable 
to make some provision for supplying the officials 
employed in these departments with luncheon, 
& for that purpose a portion of the building was 
set apart for the use of inemb(‘rs as refreshment 
rooms. A club was formed registered as a 
club, iniles were submitted to & approved by the 
heads of the offices. 

Officials employed in the departments were 
eligible for membership, no entrance fee or sub- 

— Corporation.] — Under Ilevenue Act, 

1869, every “person” who employs 
a male servant must take o\it a licence 
for him ; — Held : a corpn. was a 


scription being charged, & a member could 
introduce a guest. The premises & the heating, 
etc., were 'provided by the Govt., & an annual 
grant of 4B100 made towards the expenses, but 
otherwise the expenses & wages were jjaid out of 
profits. The management was vested in a com- 
mittee who engaged & paid the servants, but the 
servants were not entitled to sick pay or pension 
from the Govt. & their wages were not paid by the 
Govt. A number of cooks had been so employed, 
in respect of whom no licences had been taken 
out. Upon an information under Kevenue Act, 

1 869 (c. 14), for keeping these cooks without having 
licences for them as “male servants”: — Held: 
these cooks were neither servants of the Crown nor 
servants employed for the purposes of the Crown, 
& that they were therefore “ male servants ” in 
respect of whom licences were necessary. — London 
County Council v, Houndle (1911), 105 L. T. 
211 ; 75 J. r. 442 ; 27 T. L. R. 465 ; 9 L. G. K. 
958. 

324. Motor car driver — Motor Car Act, 1903 

fc. 36), s. 13.] — London County Council r. 
Perry, No. 305, anlc, 

B, Exonpiions, 

{a) In General, 

Kevenue Act, 1869 (c. 14), s. 19 (5) ; Custoins 
So Inland Kevenue Act, 1873 (c. 18), s. 4 (4) ; 
Customs Inland Kevenue Act, 1876 (c. 60), 
s. 5% 

325. Assessment returned by another — Liability 
of parent for servants of minors.] — Nobleman 
charged for the year 1849-1850 the pi'ogressive 
duty from eight to ten servants. He had paid for 
ten servants in previous years, but in the present 
had retiuned only eight, the remaining two having 
been returned by his sons, who are minors, & who 
resided, when not at college, with their father. 
The sons had an annual allowance, & paid the 
servants’ wages, & the servants attended to the 
sons’ horses only. The comrs. discharged the 
assessment. Comrs. right. — Ass. Tax Case (No. 
2,155) (1850), 15 J. P. 211. 

326. Apprentice.] — Wine & spirit merchant 
appeals against a chai^ge in respect of an appren- 
tice under eighteen years of age, who waits on the 
guests who come to the spirit vaults. The comrs. 
relieve applt. Comrs. wrong . — Re Nunn (1864), 
11 L. T. 47 ; siib nom. Ass. Tax Case (No. 2,656), 
29 J. P. 89 

327. .] — Re Monck, No. 315, ante. 

328. .] — The employer of an apprentice 

under a bond fide contract of apprenticeship is not 
required to take out a licence for the apprentice 
as a male servant under Revenue Act, 1869 (c. 14), 
s. 18, even though the apprentice is employed in 
one of the capacities specified in the definition of 
“ male servant ” in Revenue Act, 1869 (c. 14), 
s. 19 (3).— Horan v. Hayhoe, [1904] 1 K. B, 288 ; 
73 L. J. K. B. 133 ; 90 L. T. 12 ; 68 J. P. 102 ; 
62 W. K. 231 ; 20 T. L. R. 118 ; 48 Sol. Jo. 117, 
D, C. 

329. Employment by licensed victualler — 
General servant not exempt.] — Licensed victualler 
appeals against an assessment for a man employed 
generally as a servant. The t^omrs. confirm the 
charge. Comrs. right. — JRc Walker (1864), 11 
L. T. 47. 

330. Employment for trade purposes— Serving 
meals to assistants In a business.] — Revenue Act, 

— Taylor v. Renfrewshire Educa- 
tion Authority, [1921] S. c\ (J). 95. 
—SCOT. 


“ person ” within the Act & accord- 
inirly, that an eduoation authority 
wore hound to take out a licence for 
a male servant whom they employed. 
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Sect* 4 . — Local taxation licences: Svb-secl, 7, B, (a), 
jb) <fc (c) ; aub-sect, 8. PaH VIIL] 

1869 (c. 14), which imposes a tax upon male ser- 
vants, is pHmd facie intended to apply only to 
servants employed in private establishments, & 
not to servants employed for purposes of trade, 
even though they may be employed in any of the 
capacities enumerated in Revenue Act, 1869 (c. 14), 
as being included in the expression “ male servant.** 
— Whiteley V. Burns, ri908J 1 K, B. 705 ; 77 
L. J. K. B. 467 : 98 L. T. 836 ; 72 J. P. 127 ; 24 
T. L. B. 319 ; 52 Sol. Jo. 264, D. C. 

Arinotaiions :-^Consd. Whiteloy v. R. (1909), 101 L. T. 741. 

told. Marchaut v. L. O. C., [1910] 2 K. B. 379. N.F. 

L. C. C. V. Perry, [1915] 2 K. B. 193. 

331. Porter at block of flats,!— M arch ant 

r. LjOndon County Council, No. 309. ante. 

332. Farm servant.] — Wolpenden v. 

Mason, No. 357, post 

333. .] — London County Council v. 

Perry, No. 305, ante, 

334. Coachman let out on hire.] — London 
County Council v. Allen, No. 318, ante, 

(b) Occasional or Temporary Employment. 

335. Gardener.] — A gardener not living in the 
employer’s house, nor employed throughout the 
year, & being a weekly servant at 16s. a week, is 
chargeable for, at the progressive rate, as a 
servant. — Ass. Tax Case (No. 1,451) (1841), 5 
J. P. 801. 

336. r.]— Ass. Tax Case (No. 1,452), No. 

306, ante, 

337. .]— Ass. Tax Case ^No. 2,1 5) (1850), 

15 J. P. 261. 

338. .]— Ass. Tax Case (No. 2,422) (1856), 

21 J. P, 455. 

339. .]— Ass. Tax Case (No. 2,572) (1861), 

25 J. P. 105. 

340 . Jobbing gardener.] — Resp. employed 

a man as a gardener or jobbing gardener for four 
days a week at a certain sum per day. The man 
worked for another employer in the same capacity 
on other days of the week when he was not 
employed by resp., &, by his contract with resp., 
if he could not come himself on any date he could 
send a qualified substitute, & he could also 
exchange days to suit the convenience of liis other 
employer. He did not reside in resp.’s house. 
Upon an information against resp. under Revenue 
Act, 1869 (c. 14), for keeping a “ male servant ’* 
without a licence ; — Held : the man so employed 
as a gardener was not a servant of resp., & was 
therefore not a “ male servant ** within Revenue 
Act, 1869 (c. 14), 6. 19 (3), & no licence was 
necessary. — ^Braddell v, Baker a911), 104 L. T. 
()73 ; 75 J. P. 185 ; 27 T. L. R. 182 ; 9 L. G. R. 
245, D. C. 

341. General servant — Employment for part of 
year.] — Applt. charged for two male servants under 
52 Geo. 3, c. 93, Sched. (C.), No. 1, where one of 
such two servants was only “ employed by him 
from Oct. to May, was a young man about twenty- 
one years of age, who assisted occasionally in the 
stable, broke & carried in coal <te wood for the 
house, cleaned the knives, boots & shoes, worked 
in the garden & upon the land occupied by applt., 
& did anything he was ordered, either by the master 
or servant.** — Ass. Tax Case (No. 1,944) (1845), 
11 J. P. 189. 

342. College servant Employment by member 
of governing body.] — Member of tlie governing 
body of St. .John’s College, Oxford, appeals against 


a charge for a male servant. He keeps his carriage 
in the college stables, where it is cleaned by a 
servant of the college. Comrs. confirm the assess- 
ment. Oomrs. right. — Be Adams (1864), 11 L. T. 
46 ; sub nom. Ass. Tax Case (No. 2,652), 29 J. P. 
73. 

343. Hotel waiter — ^Temporary employment.] — 

Every person employed by an hotel keeper, as a 
waiter in his hotel, if only for two or three weeks 
together, in addition to his ordinary permanent 
number of licenced servants, is a “ male servant,’* 
within Revenue Act, 1869 (c. 14), ss. 18 & 19, for 
whom the hotel keeper is bound to pay the duty, 
& take out the licence prescribed by the provisions 
of that Act, & is not an “ occasional waiter,” & 
exempt as such within the meaning of the printed 
notice or direction given to taxpayers by the 
Comrs. of Inland Revenue. — Spencer v. Sheer- 
man (1871), 23 L. T. 873. 

Annotation : — Consd. L. C. C. v. Perry, [1915] 2 K. B. 193. 

(c) Partial Employment in Taxable Capacity. 

344. Farm labourer employed as gardener.] — 
Ass. Tax Case (No. 2,310) (1853), 18 J. P. 267. 

345. .]— Ass. Tax Case (No. 2,343) (1854), 

19 J. P. 8. 

346. ^— ^.]— Ass. Tax Case (No. 2,344) (1854), 
19 J. P. 8. 

347. Farm labourer employed as groom.] — 

Ass. Tax Case (No. 2,443) (1856), 21 J. P. 519. 

348. .] — H. was employed in the yard of a 

farmer to feed cows & horses, chop hay & do 
miscellaneous work ; also to groom the horse &; 
drive his master to & from the railway station. 
The farmer being charged with keeping a male 
servant without a licence, the justices found that 
H. was bond fide employed as a gi'oom & bond 
fide employed as yardman, & was exempt under 
Customs & Inland Revenue Act, 1876 (c. 16), 
s. 5 : — Held : the justices were wrong, as the 
exemption only applied to one occasionally <te 
partially employed as a groom, & this was not 
found. — Yelland v, Vincent (1883), 47 J. P. 230, 
D. C. 

Annotation : — Distd. Yelland v. Winter (1885), 53 L. T. 912. 

349. .] — II. was employed by resp., a 

farmer, to feed the pony, attend to the bullocks in 
the yard, & to work on the land. When resp.*s 
trap was washed, H. did it, & he also cleaned the 
harness & occasionally drove resp. to the railway 
station. Resp. employed no other groom, but he 
sometimes harnessed & unharnessed & groomed the 
pony himself. If H. was present on those occasions 
he helped. Resp. had taken out no licence for 
H. : — Held : H. was being employed substantially 
in the capacity of general servant & partially 
only in that of groom, resp. being exempted by 
Customs & Inland Revenue Act, 1876 (c. 16), s. 5, 
from the tax upon male servants imposed by 
Revenue Act, 1868 (c. 14), ss. 16, 19 (3). — Yelland 

V, Winter (1885), 53 L. T. 912 ; 50 J. P. 38 ; 34 

W. R. 121 ; 2 T. L. R. 117. 

350. Apprentice employed as groom.] — Ass. 
Tax Case (No. 2,495) (1857), 22 J. P. 691. 

351. Grocer’s assistant employed as groom.] — 
A grocer appeals against a charge in respect of a 
person employed, as it would appear, in his busi- 
ness, by whom a carriage & horse (Schedule E.), 
duly charged, are occasionally attended to. The 
comrs. relieve. Comrs. wi*ong. — Ass. Tax Case 
(No. 2,729) (1866), 31 ,J. P. 810. 

352. Farm servant employed as coachman. { 
Party charged for a servant in j-espect of a man 


PART VII. SECT. 4, SUB-SECT. (b). 

335 i. Gardener.]— ScuuLZE v. Steblk (1890), 27 Sc. L. It. 030. — SCOT. 
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Part VIIL— Drawbacks 

who is a laboui’er in husbandry, but who was 
employed. ^ daily to drive a pony carriage. The 
Gomrs. relieved. Comrs. wrong. — ^Ass. Tax Case 
(No. 2,606) (1862), 28 J. P. 729? 

353 j — Party charged for a servant in 

respect of a man who is a labourer in husbandry, 
but ^ who was employed daily to drive a pony 
carriage. The comrs. relieved ; comrs. wrong. — 
Re Crosse (1864), 11 L. T. 112. 

354. Labourer employed in stable & garden.] — 
Gentleman appeals against an assessment for a 
iabourer employed as helper in his stables & garden, 
on the ground that such employment is occasional 
only. The comrs. relieve applt. Comrs. wrong. 
—Re Tweedy (1804), 11 L. T. 47 ; sub nom. Ass. 
Tax Case (No. 2,654), 29 J. P. 88. 

355. Boy employed partly in garden.] — An 
appeal is made against an assessment in respect of 
a youth employed by a gentleman, at small daily 
wages, to run on errands & work occasionally in 
the garden. Ho is admitted to have cleaned shoes 
on one or two occasions, though not, at the time, 
with the knowledge of his employer. The comrs. 
relieve. Comrs. right.— Ass. Tax Case (No. 
2,725) (1866), 31 J. P. 810. 


AND Excise Allowances. 

856. .] — Helsby V. WiNTLE (1895), 59 

J. P. Jo. 309, D. C. 

857. Horse breeder’s man employed in domestic 
duties.] — An information was laid by applt. 
against resp. for employing a male servant without 
taking out a licence in respect of him. The servant 
lived indoors, & his duty was to clean the carriages 
& harness & to yoke & unyoke the horses of his 
employer, who was a farmer & horse breeder. 
In addition, the servant was engaged in looking 
after brood mares, cleaning boots, pumping water, 
bringing in coal, & feeding poult^. 

The justices held that the major portion of the 
employment was attending to horses kept by resp. 
in connection with his business as a farmer & horse 
breeder, & dismissed the summons : — Held : the 
decision of the justices was correct. — Wolfenden 
v. Mason (1913), 110 L. T. 31 ; 78 J. P. 13 ; 11 
L. G. R. 1243 ; 23 Cox, C. C. 722, D. C. 

Annotation : — Consd. L. C. C. v. rerry, [1915] 2 K. 13. 193. 


Sub-sect. 8. — Motor Cars. 
Sec Sub-sect. 3, ante. 


Part VIII. — Drawbacks 

Drawback.] — See Excise Drawback Act, 1817 
(c. 87) ; Customs Consolidation Act, 1876 (c. 36) ; 
Finance Act, 1916 (c. 24), s. 20 ; Mnance Act, 
1918 (c. 15), ss. 14, 15 ; Isle of Man (Customs) 
Act, 1916 (c. 27), s. 5 (2), Sched. 

358. How lost — Reservation on sale of 

goods shipped.] — No drawback is due for pepper, 
unless exported within the year, or prevented by 
accident. If goods are imported by one, & shipped 
for exportation by another, who sells to a third, 
reserving the drawback, it is lost. — Cooke v, A.-G. 
(1699), Park. 206 ; 145 E. R. 775. 

359 , Performance of condition of bond — 

Relanding of goods.] — Breaches of the common 
exportation bond were assigned in the replication 
to a plea of performance on sci, fa,, in that deft, 
had not exported, etc., & that he had unshipped 
& relanded, etc. It was proved that the goods, 
spirits, had been, in fact, shipped & carried out 
to the place of the vessel’s destination, that they 
were not landed there, but were in part used at 
that place & on the homeward voyage by the master 
& crew of the vessel, & that the remainder was 
brought home into the London Docks where it 
was emptied out of a beer cask, into which it had 
been drawn off out of the export cask, into the 
water. There was no evidence of fraud. Qu, : 
whether not a fair exportation of the spirits, &; so 
far a literal performance of the condition of the 
bond : — Held : to be an unshipping & relanding 
in Great Britain, &, therefore, so far, a literal breach 
of the condition, &. sufficient to support a verdict 
obtained by the Crown. — It. v, Dixon (1822), 11 
Price, 204 ; 147 E. R. 448. 


and Excise Allowances. 

360. Assignment as security for debt — 

Priority of assignees over debenture-holders.] — 

A brewery co. created debenture stock secui*ed by 
a trust deed. By that trust deed the co. speci- 
fically mortgaged to the trustees certain freehold 
& leasehold properties & created a general charge 
on the assets of the co. In the course of business 
they shipped through shipping agents beer for 
foreign ports, & became entitled to certain draw- 
backs provided for by Inland Revenue Act, 1880 
(c. 20). Those drawbacks became a debt due from 
the Crown to the firm of brewers & they were 
assigned by them to the trustees for their bankers. 
No notice of this assignment was given to the Crown 
authorities by the assignees. A receiver for the 
debenture -holders took possession gave notice 
to the Crown authorities having at that time know- 
ledge of the previous assignment to the trustees 
for the bank : — Held : as the co. had power by their 
contract with the debenture-holders to deal with 
the drawbacks, the debenture-holders could not 
with notice of the assignment obtain priority to 
the assignees by giving notice to the Crown 
authorities.— Ind, Coope Co., Ltd., Fisher 
V, The Co., Knox v. The Co., Arnold v. The Co., 
[1911] 2 Ch. 223 ; 80 L. J. Ch. 661 ; 105 L. T. 
356; 55 Sol. Jo. 600. 

Excise allowances.] — See Spirits Act, 1880 (c. 24), 
8. 3; Customs & Inland Revenue Act, 1885 
(c. 51), 8. 3 ; Revenue Act, 1889 (c. 42), s. 21 ; 
Finance Act, 1895 (c. 16), ss. 6, 7 ; Finance 
Act, 1902 (c. 7), s. 5 ; Revenue Act, 1906 (c. 20), 
s. 1. 


PART VIII. 

r. Drawback — Re-export of coal 
aa ash in cement.] — Canada Cement 
C o.. Ltd. V. H.. [1923] Kxch. C. H. 
145.— CAN. 


t. New tea duiy — Exporta- 

tion reimportation .] — On the imposi- 
tion of a reduced tea duty, a holder 
may ship, export, & laud t«a at the 
place for which it is entered out waiHls, 
thus obtaining a drawba(‘k t)f the 


duty, & then reimport, paying the 
reduced duty, so long as the tea is 
actually landed at the place for which 
it is so entered outwards. — R. t>. 
Mackkkhas (1898), IG N. Z. L. It. 
077.-- N.Z. 
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Kevenue, 


Part IX. — Stamp Duties. 


Sect. GENERAL. 

See Stamp Act, 1891 (c. 39) ; Stamp Duties 
Majiagement Act, 1891 (c. 38) ; Revenue Act, 
1898 (c. 46), s. 13 ; Finance Act, 1911 (c. 48), s. 20 ; 
Finance Act, 1922 (c. 17), s. 48. 

361. Stamp not part of document.] — The 
stamp is no part of the document to which it is 
affixed. — R. v, KEIGHLEY (INHABITANTS) (1846), 
8 Q. B. 877 ; 2 New Sess. Cas. 321 ; 15 L. J. M. C. 
102 ; 10 J. P. 440 ; 10 Jur. 492 ; 115 E. B. 1104 ; 
siib nom, 11. v. KiGHLEY, 7 L. T. O. S. 158. 

362. Retroactive effect of stamping.] — A 
stamp when imposed has a retroactive effect, so 
as to authorise acts previously done under the 
instrument in question. But this rule does not 
apply to cases, with respect to which there is a 
positive enactment, that a stamp shall not be 
imposed after the instrument has been issued. — 
Anon. (1827), 5 L. J. O. S. K. B. 76. 

363. .] — A deed stamped after proceedings 

have begun is good ah initio . — Browne v. Savage 
(1859), as reported in 5 Jur. N. S. 1020 ; 7 W. R. 
571. 

AnnotcUiojis — Mentd. Fol•^^■ard v. Edgrinlon (1860), 8 W. K. 

206; WUles r. Gi-eenhlll (No. 1) (I860), 29 Beav. 376 ; 

WUles V, Greenhill (No. 2) (1860), 29 Boav. 387 ; Newanau 

V. Newman (1885), 28 (^)h. D. 674 ; Low v. Bouverle, 

[1891] 3 Ch. 82 ; Lloyd’8 Bank v. Pearson, [1901] 1 Ch. 

865 ; Dallas. [1904] 2 Ch. 385. 

364. Issue of stamps — Not issued pc st-dated.] — 
Howe v. Burckiiardt (1891), cited in Wills* 
Circumstantial Evidence, 6th ed. at p. 242. 

Judicial notice of stamp duty.] — See Evidence, 
Vol. XXII., pp. 140, 147, No. 1236. 


Sect. 2.— CONSTRUCTION OF STATUTORY 
PROVISIONS. 


365. Words of exceptions construed liberally.] — 

A guarantee in writing, for the pa^mient of goods 
thereafter to be purchased by a tliird person to a 
ceitain amount, is within the exception of 23 Geo. 
3, c. 58, “ a contract for or relating to the sale 
of goods *’ & need not be stamped. 

I think that where the subject is to be charged 
with a duty, the cases in which it is to attach ought 
to be fairly maiked out & we should give a liberal 
construction to words of exception confining the 
operation of the duty (Lord Ellenborough, C.J.). 
— Warrington r. Furbor (1807), 8 East, 242; 
103 E. R. 334. 


Annotations : — Refd. Boydell r. Drummond (1809), 11 Ettat, 
142 ; Rein r. Lane (1867), L. R, 2 Q. B. 144 ; Homey r. 
Gi-aham (1869), 21 L. T. 530: Armytagrc v. WlIkinHon 
(1878), 3 App. Cas. 355. Mentd. Philips r. Astliiigr (1809), 
2 Taunt. 206 - Murray v. Klnj? (1821), 5 B. & Aid. 165 ; 
Holborow V. Wilkins (1822), 2 Dow. & Ky. K. B. 59; 
Van Wart v. Woolley (1824), 3 B. & C. 439 ; Camldgre v. 
Allen by (1827), 6 B. & 0. 373 ; Hitehcock v. Humfivy 
(1843), 5 Man. & G. 559 ; Barber v. Macki-ell (1892), 67 
L. T. 108. 


366. Statute imposing charge — Necessity for 
clear & unambiguous language.] — Warrington v. 
Furbor, No. 365, ante. 

367, ,1 — Where a father, seised in 

fee of an estate, conveyed it to his son by a deed, 
which recited that he, tlie fatlier, was minded. So 
had resolved to give So assure it to liis son, as 
well in consideration of natural love So affection, 


as also in consideration of the provision which the 
son had that day made, by his bond, of £1,500 in 
augmentation of the portions or fortunes of his 
sisSers : — Held : this was not a sale to the son 
within Probate So Legacy Duties Act, 1808 (c. 149), 
Sched. title Conveyance, So the conveyance was 
not subject to the ad valorem stamp duty. 

It is a weU settled rule of law that every charge 
upon the subject must be imposed by clear & 
unambiguous language (Bayley, J.). — Denn d. 
Manifold v. Diamond (1825), 4 B. & C. 243 ; 0 
Dow. So Ry. K. B. 328 ; 3 L. J. O. S. K. B. 211 ; 
107 E. R. 1049. 

Annotations: — Coxusd. MoHScy v. Noiiiioy (18.37), 3 Bitigr. 

N. C. 478 ; Wrouifhton v. Turtlo (1843), 1 Dow. & L. 473 ; 

Henniker v. Henniker (1852), 1 E. & B. 54. Refd. Belcher 

V. Sikes (1827), 6 B. & C. 234 ; A.-G. v. Bradbury (1851), 

7 Exch. 97 ; Chandos v. I. R. Comrs. (1851), 17 L. T. O. S. 

128 ; Vauxhall Bridge Co. v. Sawyer (1851), 6 Exch. 604 ; 

Gosling 1 ). Veley (1853), 4 H. L. Cas. 679 ; Waddington v. 

London Union Qrdns. (1858), E. B. & E. 391 ; Christie v. 

J. R. Comrs. (1866), 15 L. T. 282. Mentd. Eloyer v. 

Bankos (1863), 32 L. J. Ch. 610. 

368. .] — A statute imposing a tax 

upon the subject should always receive a strict 
interpretation So should not be allowed to operate as 
a charge unless the words are plain So unambiguous 
(Wilde. C.J.). — Daines v. Heath (1847), as 
reported in 3 C. B. 938 ; 136 E. R. 376 ; suh 
nom, Davies v. Heath, 8 L. T. O. S. 91. 

369. .] — Chandos (Marquis) v. In- 

land Revenue Comrs., No. 669, post. 

370. Inconvenience caused by decision not con- 
sidered.] — By an instrument under seal, A. agreed 
to take So hire of B. certain premises at a certain 
yearly rent, but no time was fixed for the 
commencement or determination of the interest. 
It was also agreed that A. should take at a valua- 
tion to be made on a future day, the fixtures, 
furniture, & stock in trade on the premises. The 
instrument had a stamp of £1 lOi#. impressed upon 
it : — Held : it was only an agreement for a lease, 
So the stamp was not sufficient. Serrible : it should 
have been a stamp of £1 155., the instrument being 
“ a deed not otherwise charged ” in Stamp Act, 
1815 (c. 184), Sched. 

It is said that inconvenience will be produced 
by such a decision Without inquiring whether that 
be so or not it suffices to say that the consequences 
cannot alter the law (Littledale, J.). — Clayton 
V. Burtenshaw (1826), 5 B. & C. 41 ; 7 Dow. So 
By. K. B. 800 ; 108 E. R. 16. 

A nnotation : — Refd. Wilson V. Smith (1844), 12 M. & W. 401. 

371. Benefit of doubt — To subject not Crown.] — 

In all revenue cases let the officers of Govt, take 
care that the legislature is made to speak plain 
So intelligible language. If the legislature is not 
made to speak plain So intelligible language, let 
not individuals suffer, but let the public. I am 
bound to say, if there is any doubt about these 
words, the benefit of that doubt should be given 
to the subject (Lord Wynford). — R. v. Win- 
stanley (1831), 1 Cr. & J. 434 ; 148 E. R. 1492 ; 
svb nom. A.-G. v. Winstanley, 5 Bli. N. S. 130 ; 
2 Dow. So Cl. 302 ; 9 L. J. O. B. Ex. 92, H. L. 

Annotations : — Refd. Flather r. Stubbs (1842), 2 Q. B. 614. 

Mentd. R. v. Sedgwick (1835), Tyr. & Gr. 94. 

372. .] — (1) By nn agreement under 

seal between the owner A the manager of an hotel. 


PART IX. SECT. 2. 

a. Canons of conslnuiion — WiiHJtcr 
operaiion of sUUuie limited in area.] 
— Where the constitution of a State 


merely empowers the Leglnluture to 
make laws for the peace, welfare Ho 
good government of the State in all 
cases, one of the canons of construction 


to be applied In regard to the Stump 
Duties Acts of the State is that unless 
either by express words or necessary 
implicatiou such Acts are shown to 
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the manager was until determination of the agree- 
ment to carry on the business of hotel proprietor, 
jfc to have entire control of the business without 
interference by the owner ; he was to receive the 
whole of the I'eccipts & profits, & pay all necessary 
outgoings, & to pay to the owner a fixed sum pep 
week. No period was fixed for the duration of the 
agreement, which ^ contained powers for its 
determination by either party in certain events ; 
it was ipso facto to determine on the death of the 
manager. The agreement was not to operate as 
a demise to the manager, nor to constitute a 
partnership between the parties : — Held : the 
agreement was a security for an indefinite period 
for a surn of money at weekly periods, not for 
an annuity or yearly sum payable by weekly 
instalments, & was therefore liable to ad valorem 
duty upon the sum agreed to be paid weekly, & 
not upon the total amount of such weekly payments 
for a year. 

If the statute is so indefinite & uncertain that 
it can be treated in two ways & the true con- 
struction of it is open to two views, the one most 
favourable to the Crown & the other to the subject, 
then the latter construction should be adopted 
(Pollock, B.). — Clifford v. Inland Revenue 
COMRS., [1896] 2 Q. B. 187 ; 05 L. J. Q. B. 582 ; 
74 L. T. 699 ; 45 W.R. 14 ; 12 T. L. R. 439, D. C. 
Annotations : — As to (\) Distd. Lewis v. I. U. Coinrs., [1898] 

2 Q. II. 290. FoUd. Jackson v. I. R. Corars. (1902), 87 

L. T. 2(59. Consd. Underground Electric Rys. of London 

& Glyn, Mills, Currie v. I. R.'Comrs., [19161 1 K. B. .S0(5. 

Refd. Hulse v. Ilulse (1910), 54 Sol. Jo. 704. 

373 . Construction dependent on language of 
legislature.] — The law upon the subject of stamps 
is altogether a matter posiiivi juris. It involves 
nothing of principle or of reason, but depends 
altogether on the language of the legislature 
(Taunton, ,T.). — Mobley v. Hall (1834), 2 Dowl. 
494. 

Annotation: — Refd. Clarke v, Jones (1831), 3 Dowl. 277. 

374 . No presumption in favour of duty.] — 

(1) A paper, signed by defts., stated, that pltfs. 
agreed to sell to defts. all the two upper veins or 
beds of coal, describing them by their name 
& locality, containing by admeasurement 16 acres, 
at the price or sum of £77 per acre, to be paid as 
follows : the sum of £100 on the day of the date 
thereof, & the remainder by equal quarterly pay- 
ments of £25 each ; & it was stipulated, that, if 
defts. should work more coal than in any year 
should exceed £100. at the rate of £77 per acre, 
they should pay for such excess : — Held : the 
instrument did not require an ad valorem stamp, 
as upon a conveyance, under Stamp Act, 1815 
(c. 184), & a stamp of 355. was sufficient. 

(2) The party, who seeks to bring an instrument 
within the Stamp Act, must show clearly that it 
falls within it. . . . We can make no intend- 
ments in favour of the liability (per Cur.). — 
Phillips v. Morrison (1844), 12 M. & W. 740; 
13 L. J. Ex. 212 ; 3 L. T. O. S. 39 ; 8 Jur. 343 ; 
152 E. R. 1397. 

Annotation: — As to (2) Consd. A.-G. v. Smith -Marriott, 

[1899] 2 Q. B. 595. 

376 . Statute construed in popular sense.] — 

(1) 13 <te 14 Viet. c. 97, Schod. title Mortgage, 
imposes on the transfer of a mtge. exceeding 
£1,400 a fixed duty of £1 155. Revenue No. 2 Act, 
1861 (c. 91), 8. 30, enacts that where there are 
several deeds on the transfer of a mtge. from old 
to new trustees, if one of the deeds stamped with 
the duty of £1 165. it shall be sufficient that the 
others are stamped with the duty by law chargeable 

violate the principle of territoriality 
they must be construed os limited in 
their operatic^ tP t))t^t State con- 


on a duplicate or counterpart, viz. 55. Revenue 
No. 2 Act, 1865 (c. 96), s. 17, after reciting that 
certain duties were imposed on transfers of iritges. 
by 13 &; 14 Viet. c. 97, enacts that in lieu thereof 
there shall be charged & paid on every such transfer 
for every £100 of the amount or value of the 
principal money or stock already secured by such 
mtge. thereby transferred or fractional part of 
£100 the duty of 6d, : — Held : the provisions of 
Revenue No. 2 Act, 1861 (c. 91), s. 30, were not 
repealed by the general enactment contained in 
Revenue No. 2 Act, 1865 (c. 96), s. 17, & therefore 
trustees were still entitled to the privileges afforded 
under that sect. 

(2) We think that Acts of Parliament imposing 
stamp duties ought to be construed according to 
the plain & ordinary meaning of the words used, 
as it appears from the words themselves & that such 
an incongruity as this does not authorise a ct. of 
law to adopt a strained & forced construction in 
order to avoid it (Kelly, C.B.). — Foley (Lord) v. 
Inland Revenue Comrs. (1868), L. R. 3 Exch. 
263 ; 37 L. .1. Ex. 109 ; 18 L. T. 725 ; 16 W. R. 
1055. 

376. .] — (1) A CO., duly incorporated under 

the laws of the United States of America, & having 
its chief scat of business in New York, invited 
tenders for bonds of the value of $2,000,000, which 
wei'e tendered for & purchased by a firm in New 
York, where the purchase-money was paid, & the 
bonds handed over, the name of the payee being 
left blank. The bonds were then sent to England, 
& advertised for sale there by the agents of the 
purchasers, who issued prospectuses, letters of 
allotment, scrip certificates, & delivered the 
bonds to purchasers : — Held : the issue of the bonds 
was completed at New York, when the co. parted 
with the possession of & control over them, & they 
were not therefore foreign securities issued in 
England within Stamp Act, 1871 (c. 4), s. 2, so as 
to be liable to stamp duty. 

(2) As to the construction of the Stamp Act, 
I think it was very properly urged that the statute 
is not to be construed according to the strict 
or technical meaning of the language contained 
in it, but that it is to be construed in its popular 
sense : meaning, of course, by the words “ popular 
sense ” that sense which people conversant with 
the subject matter with which the statute is dealing 
Avould attribute to it (Pollock, B.). — Grenfell 
V, Inland Revenue Comrs. (1876), 1 Ex. D. 242 ; 
45 L. J. Q. B. 465 ; 34 L. T. 426 ; 24 W. R. 582. 
Annotations : — As to (1) Consd. Barint;: v. J. R. Comrs., 

[1898] 1 Q. B. 78. Refd. Cfiicago By. Tcrininal Elevator 

(k>. r. I. R. Comrs. (1 89(5), 75 L. T. 157 ; Bixiuti r. I, R. 

(^mirs., Gordon i\ 1. R. (Joim-s. (1900), 84 L, T. 71. 

377. Right to avoid liability.] — A. agreed with 
B. to apprentice his nephew to him, with a premium 
of £250 for his board, lodging, & education. But 
previously to the execution of the deed of 
apprenticeship, in order to evade the stamp duty, 
it was agreed that £90 195. should be the sum 
appropriated for the education only, & the deed was 
drawn with the proper stamp for that amount of 
premium, & notis were given for the remaining 
£150 for the board & lodging. The deed stated 
the consideration to be for instruction only : — 
Held : a sufficient stamp, &: not an evasion of the 
Stamp Act. 

The Stamp Act is not intended to fetter the 
proceedings of parties ; & if a party so acts as not 
to be hit by it, he has a right to do so (Rolfe, B. ). — 
Hankins v, Clutterbuck (1848), 2 Car. A Kir. 

territory. — Qi7f.knst.and Stami* Comrs. 
V, WIENHOI.T (1915), 20 C. L. R. 531 

~AUS. 


sequently, os not selecting as the 
Bubject-mattor of taxation any person, 
thing or rircnmstanco not within its 
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S!ect 2. — Construction of statuiory provinons. Sect, 
3 : Sub-sects, I 2, A, iSb B, ) 

810 ; su^) nom, Hawkins v. OLUTTEnnuc^K, 1 1 
L. T. O. S. 450. 

378 . .]—(!) Stcamp Act, 1870 (c. 97), 

Sched. imposes an ad valorem duty upon a “ con- 
veyance or transfer on sale of any property.** By 
sect. 70, “ the term ‘ conveyance on sale * includes 
every instrument, & every decree or order of any 
ct. or of any comrs., whereby any property upon 
the sale thereof is legally or equitably transferred 
to or vested in the purchaser, or any other person 
on his behalf or by his direction*’ : — Held: an 
agreement for the sale of lands, buildings, & the 
goodwill of a business, was not a “ conveyance on 
sale ** within the above definition & did not there- 
fore require an ad valorem stamp. 

(2) The question is, whether, upon that agree- 
ment the stamp duty ought to be an ad valorem 
stamp upon the purchase-money, or whether the 
instrument would be sufficiently stamped if the 
ordinary deed or agreement stamp is placed upon 
it. Clearly, it must be a deed stamp, because the 
instrument is a deed under seal & that stamp must 
be affixed (Hawkins, J.). 

(3) The Crown must make out its right to the 
duty, & if there be a means of evading the stamp 
duty, so much the better for those who can evade 
it. It is no fraud upon the Crown, it is a thing 
which they are perfectly entitled to do (Lord 
Esher, M.B.). — Inland Bevenue Comrs. v, 
Angus, Same v, Lewis (1889), 23 Q. B. H. 579 ; 61 
L, T. 832 ; 38 W. R. 3 ; 5 T. L. R. 6* 7, C. A. ; 
affg, S. C. 8uh nom. Lewis v. Inland Revenue 
Comrs., Angus v. Inland Revenue Comrs., 53 
J. P. 453, D. C. 

Annotations: — As to (1) Refd. West London Syndicate 
1. R. Comrs., [1898] 2 Q. B. 507 ; Midland Bank v. I. R. 
Comrs., [1927] 2 K. B. 465. Gcner aZZi/, Mentd. I. R. Comrs. 
V. Muller’s Margarine, [1901] A. C. 217 ; A.-G. v. Rich- 
mond (No. 1), [1907] 2 K. B. 923. 

379. .] — There is the possibility of the 

revenue being wronged by an instrument such as 
this being post-dated, but that did not occur to the 
framers of the recent statute & they do not provide 
for it. It requires some positive enactment to 
meet that evasion : for it is not illegal at common 
law to evade a stamp duty (Blackburn, .T.). — 
Emanuel v. Rob arts (1868), as reported in 9 
B. &S. 121. 

A nnoiatiom .— Eefd. Bull r. O’Sullivan (1871), L. R. 6 
Q. B. 209 ; Gatty v. Fry (1877), 46 L. J. Q. B. 605. Mentd. 
Royal Bank of Scotland v. Tottenham (1894), 71 L. T, 
168. 

380. By private Act of Parliament.] — 

The G. ry. co. was incorporated by an Act of Parlia- 
ment in 1899 with a capital of £2,400,000, & duly 
paid the duty thereon under Stamp Act, 1891 
(c. 39). The B. ry. co. was incorporated by an 
Act of 1897 with a capital of £600,000, & duly paid 
the duty thereon under the Act of 1891. By an 
Act of 1902 all the powers, rights, privileges, 
liabilities, So immunities of the G. ry. co. were 
transferred to the B. ry. co., & the G. ry. co. was 
dissolved : — Held : by the transfer there was 
an increase of the amount of nominal share 
capital of the B. co. authorised by ” the Act of 
1902 to the extent of £2,400,000, & the duty 
thereon must be paid by the B. ry. co., under 
Stamp Act, 1891 (c. 39). 

The cts. will take every means of defeating an 
attempt by a private Act to affect the rights 
either of the Crown or of other persons who have 
not been brought in (IjORD Lobeburn, C.). — 
Great Northern, Piccadilly Sl Brompton Ry. 
Co. V. A.-G., [1909] A. C. 1 ; 78 L. J. K. B. 185 ; 
98 L. T. 731 ; 24 T. L. R. 506 ; .52 Sol. do. 411, 


Sect. 3.--STAMP DUTIES ON INSTRUMENTS 
GENERALLY. 

Sub-sect. 1. — Presumption as to Stamping. 

See Evidence, Vol. XXII., pp. 272, 273, Nos. 
2571-2580. 

381. General rule.] — On parol evidence of 
existence of an indenture, sessions may presume 
that the indentures were stamped & the duty paid. 
— R. V. Badby (1772), 1 Bott, 520. 

382. Instrument sufficiently stamped at trial — 
Admissibility of evidence — Proving absence of stamp 
when executed.] — Although a policy of insurance 
produced at the trial of an action has a sufficient 
stamp, evidence will be received that it had no 
such stamp when it was effected, in which case 
it is a mere nullity, though stamped afterwards 
by order of the comrs. of stamps ; for this is for- 
bidden by 35 Geo. 3, c. 63, (fe not authorised by 
37 Geo. 3, c. 136, which extends only to such 
instruments as could before be legally stamped 
after they were executed. — Roderick v, Hovil 
(1811), 3 Camp. 103 ; 170 E. R. 1320. 

Annotation : — Mentd. Mead v. Davison (1835), 3 Ad. & El. 

303. 

383. Document thirty years old — Bearing mark 
of stamp.] — Where a deed tliirty years old, requir- 
ing an ad valorem stamp, bore the mark of having 
had some stamp upon it, but there was nothing 
to indicate whether the stamp had been a proper 
stamp or not, & no evidence was given on the 
point : — Held : it was to be presumed that the 
deed had been properly stamped. — Doe d. Fryer 
V, CoOMBE (1842), 3 Q. B. 687 ; 3 Gal. & Dav. 1 93 ; 
12 L. J. Q. B. 36 ; 6 .1. P. 687 ; 0 Jur. 930 ; 114 
E. R. 670. 

384. Lost or destroyed instrument.] — Where 
an instrument has been lost, the rule is to presume 
that it was duly stamped, & the onus of proving 
the contrary lies upon the party who objects that 
the lost document was unstamped ; but where 
circumstances are proved which raise a strong 
presumption that the document was never 
stamped, the burden of proving it to have been 
stamped lies on the party adducing secondary 
evidence of the lost instrument. — Smith v, Henley 
(1844), 1 Ph. 391 ; 13 L. J. Ch. 221 ; 3 L. T. O. 8. 
49 ; 8 J. P. 228 ; 8 Jur. 484 ; 41 E. R. 680, L. (\ 
Annotaiion : — Refd. Blair v. OrruoTul (1847), 1 I)c G. tV Sm. 

428. 

.] — Sec, also, Evidence, Vol. XXII., p. 272, 

Nos. 2571-2577. 

Documents not produced after notice .] — See 

Evidence, Vol. XXII., pp. 272, 273, Nos. 2578- 
2580. 

385. Rebuttal of presumption — Onus of proof — 
Instrument executed by several parties.] — Wliere 
an agreement between several parties is offered 
in evidence, & it is objected to on the ground that 
it is not sufficiently stamped, by reason of the 
omission of the stamp, proof of that lies on deft,, 
who makes the objection, it being a fact. — 
Waddington V. Francis (1804), 5 Esp. 182 ; 170 

. R. 779. 

3g0. Lost instrument.] — Smith v, 

Henley, No. 384, ante. 

387. Foreign bill of exchange.]— By 

Stamp Act, 1854 (c. 83), s. 5, it is provided that no 
person shall be entitled to recover in an action 
on any foreign bill of exchange unless it had upon 
it at the time it was transfeiTed to him the stamp 
required by the Act. 

In an action on a foreign bill of exchange, the 
required stamp was upon the bill at the time of 
the trial, but no evidence was given to show that it 
was on the bill at the time it was indorsed to pltf . ; 
— Held : it be presumed to have been so, the 
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contrary not having been shown by deft. — 
Bradlaugh V, De Bin (1868)^ L. R. 3 C. P. 280 ; 
37 L. J. C. P. 140 ; 18 L. T. 004 ; 10 W. B. 1128. 

Apld. Muir. v. Iloiiy (1874), 31 L. T. 372. 

388. .] — By Stamp Act, 1870 

(c. 97), ss. 24, 61, 64, a foreign bill, in order to be 
admissible in evidence, requires only that the 
proper stamp should have been duly affixed. 
Although not cancelled, if the holder proves that the 
proper stamp was affixed before the bill came into 
his possession, the burden of proof that it was not 
duly stamped is thrown upon the person objecting 
to its admission. Senible : such an objection can 
be raised only by plea. — Marc v. Bouy (1874), 
31 L. T. 372 ; 23 W. R. 89. 

.] — See Evidence, Vol. XXII., p. 

274, Nos. 2696-2606. . 


Sub-sect. 2. — What Stamp Necessary or 
Sufficient. 

A. In General, 

389. Conveyance executed in England — On sale 
of land abroad — Ad valorem stamp:] — A convey- 
ance, executed in England upon a sale of land in 
Australia requires an ad valorem stamp. — Re 
Wright (1855), 11 Exch. 458; 156 E. B. 911; 
suh nom, Wright v. Inland Revenue Comrs., 
25 L. J. Ex. 49. 

390. Instrument coming within two categories — 
One duty payable — Crown may choose higher duty.] 

— Wliere a document comes within each of two 
categories chargeable with duty under Stamp 
Act, 1891 (c. 39), the Crown is entitled to only one 
of the duties, but it may choose the higher. 

The United States of Mexico issued “ gold 
coupon treasury notes ” with a promise to pay 
principal & interest to bearer at fixed dates 
either abroad or, at the option of the holder, in 
London. There was evidence that the notes were 
saleable on the London & other Stock Exchanges : 
— Held : the notes being in fact both promissory 
notes & marketable securities within Stamp Act, 
1891 (c. 39), they were liable to the higher duty 
imposed by that Act upon marketable securities. — 
Speyer Brothers v. Inland Revenue tJoMRs., 
11908] A. C. 92 ; 77 L. J. K. B. 302 ; 98 L. T. 286 
24 T. L. R. 257 ; 52 Sol. Jo. 222, H. L. 

See Stamp Act, 1891 (c. 39), ss. 1-6. 

B. Construction of Instrument 

391. Legal effect of Instrument considered — Not 
merely legal words used.] — The question of the 
sufficiency or insufficiency of a stamp, is to be 
decided by the legal effect of the instrument, &; 
not merely the legal words which may be used by 
the parties. Accordingly, where an instrument 
not under seal, used words of conveyance of the 
fee, it was held to be an agreement only, <fc to be 
properly stamped as an agreement. — R. v, Ridg- 
wf:ll (Inhabitants) (1827), 6 B. & C. 665 ; 9 
How. & By. K. B. 678 ; 4 Dow. & Ry. M. C. 459 ; 
6 L. J. O. S. M. 0. 67 ; 108 E. R. 596. 

Annotations : — FoUd. Freeman v. I. R. Comrs. (1871), L. R. 

() Exch. 101. Reid. Liinmer Asphalte Paving Co. v, 

I. R. Comrs. (1872). L. R. 7 Ex. Ch. 211. 

392. At date of execution.] — Whenever 

the stamp is affixed it must be affixed according 
to the manner in which the instrument operated 

PART IX. SECT. 3, SUB-SECT. 2.— A. 

b. Time for valuation of considera^ 
tion — For mamp duty purposes.] — Con- 
sideration in an agreement for sale is 
to be valued for stamp duty as at time 
of sale not transfer, whore consisting 


at the time it was executed (Parke, B.). — Weddall 
V. Capes (1836), 1 M. & W. 50 ; 1 Ualc, 432 ; Tyr. 

& Or. 430 ; 5 L. J. Ex. Ill ; 150 E. R. 341. 

Annotations A-tHenta. Doo d. Murrell v. Milward (1838), 

3 M. & W. 328 ; Turner r. Watts (1027). 44 T. L. R. 105. 

393. .] — West London Syndicate 

V. Inland Revenue Comrs., No. 626, post. 

394. Instrument purporting to convey land — 
Not under seal — Operating as agreement.] — R. v. 
Ridgwell (Inhabitants), No. 391, ante. 

395. Admissibility of extrinsic evidence — 
Nominal date not true date of execution — Stamp at 
true date insufficient.] — A deed executed before 
the commencement of Stamp Act, 1870 (c. 97), 

&; at the time of execution requiring a 355. stamp, 
was not dated nor stamped until afterwards ; so 
that on its face it appeared to be duly stamped with 
a 105. stamp, under sects. 4 & 78 of that Act : — 
Held : evidence of the real date of execution was 
admissible ; & under sect. 17, the deed could not 
be given in evidence.— Clarke v. Roche (1877), 

3 Q. B. D. 170 ; 47 L. J. Q. B. 147 ; 37 L. T. 633 ; 
42 .T. P. 151 ; 26 W. R. 112. 

A7inoiation .-—RBld. Royal Bank of Scotland v. Tottenham 

(J894), 71 L. T. 1(18. 

396. Transfer of shares — Evidence of true 

consideration.] — A transfer to the pltf. of shares 
in deft. co. was presented for registration. The 
stamp on the transfer was in accordance with the 
consideration stated on the face of it, but it was 
discovered that the consideration so stated was 
less than that which had been given. The directors 
thereupon refused to register the transfer. In an 
action to recover damages arising out of this 
refusal : — Held : since a transfer not duly stamped 
according to law would not, by reason of Stamp 
Act, 1891 (c. 39), s. 14 (4), be available in a ct. of law 
either to enforce rights of the co. against the 
transferee, or to justify an alteration of the register 
of shareholders, tlie directoi‘S were entitled to 
refuse to register the transfer & in determining 
whether the transfer was duly stamped they were 
entitled to go behind that which appeared on the 
face of the document. — Maynard v. Consolidated 
Kent Collieries Corpn., [1903] 2 K. B. 121 ; 72 
L. J. K. B. 081 ; 88 L. T. 076 ; 52 W. R. 117 ; 19 
T. L. R. 448 ; 47 Sol. Jo. 513 ; 10 Mans. 386, C. A. 

Atmotaiion : — Refd. Rg Irulo-Cliiiia Steam Navigation Co., 

[1917] 2 Cli. 100. 

397. Instrument in form of trust — Securing 
previous settlement.] — In Stamp Act, 1891 (c. 39), 
Sched. I. “ settlement,” defined as “ any instru- 
ment . . . whereby any definite & certain 
principal sum of money ... or any definite & 
certain amount of stock, or any security is settled 
or agreed to be settled in any manner whatsoever,” 
is made liable to ad valorem stamp duty. 

By an ante-nuptial contract of marriage A. 
bound himself in the event of his wife survivng 
him to pay to her an annuity of £400, & in security 
of annuity A. bound himself & his heirs to infeft 
his wife in certain lands. The contract of marriage 
was impressed with a stamp duty & was adjudicated 
as duly stamped. Subsequently A. desired to sell 
the lands forming the security his wife agreed 
to consent to the sale on condition that the 
annuity was otherwise secured ; accordingly A. 
in place of the security executed a deed by which 
he conveyed to trustees certain property upon 
trust for, inter alia, the payment of the annuity 

dence .] — The question whether an In- 
strument Is or is not taxable under 
Stamps Aot, 1892 (Viot.), must be 
determined by the examination of the 
instnunent itself & not upon extrinsic 
evidence. — Davidson v. Chirnridh 
(1908), 7 C. L. R. 324. -AUS. 


of shares. — R. u. Bullfinch Proprie- 
tary (W. A.). I.TD. (1912), 15 0. L. R, 
443— AUS. 
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Sect, S,-— Stamp duties or^ instruments generally: 

provided to the wife in her marriage contract 
& subject thereto upon trust for A, himself* 
The Crown claimed that the deed of trust was 
chargeable with an ad valorem stamp duty as being 
a “ settlement ” ; — Held : the deed was not a 
“settlement” under Stamp Act, 1891 (c. 39). — 
Inland Revenue v. Oliver, [1909] A. C. 427 ; 
78 L. J. P. C. 146 ; 101 L. T. 140 ; 25 T. L, R. 
707 ; 53 Sol. Jo. 649, H. L. 

C, Several Documents Forming One Instrument. 

398. Stamp on one sufficient.] — A deed legally 
stamped is not vitiated by referring to inventories 
which are not stamped. — Duck v, Braddyll 
(1824), M‘Cle. 217 ; 13 Price, 455 ; 147 E. R. 1047. 
Annotations : — Refd. Doe d. Kettle v. Lewis (1830), 10 B. &C. 

073 ; Dyer v. Green (1847), 1 Exch. 71. Mentd. Darby 

V, Harris (1841), 1 Q. B. 895 ; Re McKenzie, J£x p. Hert- 
fordshire Sheriff. [1899] 2 Q. B. 566. 

399. .] — Deft., by letter afterwards re- 

quested pltfs.’ auctioneer to remove the fixtures, 
which was done ; &, on the following day, deft, 
wrote pltfs. that he would attend at the house & 
pay them the amount of the fixtures, as settled by 
the appraisers. The first & last letters were 
signed by deft., but the first only was stamped : — 
Held : one stamp was sufficient, as it fell within 
the proviso in Stamp Act, 1815 (c. 184), Sched. 
Part 1., Title Agreement. — Hemming v. Perry 
(1828), 2 Moo. P. 375. 

4 . 00 . .] — Where an agreement refers to 

another document, so that the two papers, in fact, 
form only one agreement, it is sufficient if one of 
the papers only bear an agreement stamp. — 
Peate V, Dicken (1834), 1 Cr. M. & R. 422 ; 5 
Tyr. 116 ; 4 L. J. Ex. 28 ; 149 E. R. 1145. 

Annotation : — Distd. R. v. Lloyd (1852), 19 L. T. O. S. 203. 

401. .] — Where, by an agreement, dated 

May 14 the parties agi*eed to refer the striking 
of a boundary line to a surveyor, who did not live 
within a certain neighbourhood ; by an agi-ee- 
ment, dated May 25, written upon the same 
paper, they modified the foimer, & submitted the 
matter in dispute to a surveyor, residing in the 
neighbourhood, & this latter agreement was acted 
upon ; the stamp being attached to &> placed in 
juxtaposition with the former : — Held : no dis- 
tinct stamp need be affixed to the second 
agreement, which had been acted upon inasmuch 
as the two agreements constituted, in substance, 
but one, & consequently one stamp was sufficient. 
— Taylor v. Parry (1840), 1 Man. & G. 004 ; 1 
Scott, N. R. 576 ; 9 L. J. C. P. 298 ; 4 Jur. 967 : 
133 E. R. 474. 

Annoiaiions: — Refd. Fishmongers Co. v. Dimsdalo (1852), 

22 L. J. C. P. 44. Mentd. Holmes v. l*owell (1856), .5 

Dc G. M. & G. 572 ; Humphrey v. Nowland (1862), 15 

Moo. P, C. C. 343. 

402. Necessity for same parties to each 

document.]— R. v, Lloyd (1852), 19 L. T. O. 8. 203, 

403. Admissibility of unstamped docu- 

ment.] — Deft., by a lease which was not stamped, 
demised to W. He afterwards, by an agreement, 
stamped with a lease stamp, but which did not 
contain words of demise, though it referred to the 
lease, let the same premises to pltf : — Held : the 
terms of the lease were incorporated in, & formed 
part of the agreement ; & the former was admissible 
in evidence, though it was not stamped. — Pearce 
v. Cheslyn (1835), 4 Ad. & El. 225 ; 1 Har. W 


768 ; 6 Nev. & M. K. B. 652 5 L. J. K. B. 113 ; 

111 E. R. 772. 

404. .] — A. writes to B., I hereby 

agree, according to our conversation of last evening, 
to pay you fifty guineas for the occupation of your 
first floor furnished, from Mar. 4 to Sept. 4. I 
also agree either to occupy the rooms from Sept. 4 
to Dec. 4, furnished, on the same terms, that is to 
say, twenty-five guineas for the three months, or 
take them unfurnished at the rate of eighty 
guineas per annum.'' To prove this contract, 
under a plea of non assumpsit in an action by B. 
against A. for refusing to occupy the rooms 
furnished till Dec. 4, or to take them unfurnished 
after the three months at the rate of £84 per annum, 
A.’s letter was put in stamped with a 30^. stamp. 
To show that the real contract between the parties 
was for a yearly tenancy of the unfurnished rooms, 
A. produced a contemporaneous letter written to 
him by B., unstamped, in which B. stated that he 
agreed to let the rooms by the year : — Held : 
this letter was i)roperly rejected, inasmuch as if 
it created a new or substituted contract, it required 
a 30s. stamp, <&; if it formed part of the original 
agreement, a 35s. stamp was requfied for some one 
of the letters, under Stamp Act, 1815 (c. 184), 
Sched. Part I., Title Agreement. — Atherstone v. 
Bo.stock (1841), 2 Man. G. 511 ; Drinkwater, 
96 ; 2 Scott, N. R. 637 : 10 L. J. C. P. 113 ; 5 
J. P. 259 ; 133 E. R. 850. 

405. ,] — In order to prove the terms 

on whicli certain notes were deposited by A. witli 
a banking co., deft, produced a paper signed by 
tlie manager, & stamped as an agreement, whioli 
acknowledged the receipt from A, of the notes as 
a collateral security “ for bills discounted for 
you,” by the bank. The judge was of opinion that 
that meant “ which have been discounted ” ; & 
pltf. then produced a paper of the same date 
signed by A. in these words : — Held : “In con- 
sideration of your discounting for me bills from 
time to time, I deposit as collateral security ” the 
notes in question. It was objected that that was 
inadmissible for want of a stamp, but the judge 
thought that it was a part of the same contract, 
that one .stamp was .sufficient for the two, & that 
deft, was bound to give it in evidence ; — Held : 
the judge was right.— Laurie v. Hammond (1847), 
2 New Pract. Cas. .379 ; 10 L. T. O. 8. 130. 

406. .] — It was agreed to run a 

foot race for £25. Tlie agreement was contained 
in two written documents. It was alleged that 
there was no race ; A in aix action brought by one 
of the parties against the stakeholder to recover 
the deposit : — Held : one of the wiltten docu- 
ments must be stamped before it could be put in 
evidence ; but the second might be used without 
being .stamped, the one stamp covering both 
documents, they being evidence of one agreement. 
— 8outhbyi\ Smith (1867), 17 \j. T. 323, N. P. 

407. Agreement contained in letters.] — 

Where a contract is contained in letters, it is 
sufficient if one of the letters bear a £1 15s. stamp, 
although, on the part of one of the contracting 
parties, the letters are written & signed by an agent. 
—Grant v. Mai:>dox (1846), 15 M. &. W. 737 ; 15 
L. J. Ex. 104 ; 6 L. T. O. 8. 376 ; 163 E. R. 1048. 
Annotations: — Mentd. Simpson v. Margltson (1847), 11 

6. B. 23; Sotlllchos v. Kemp (1848), 18 L. J. Ex. 36; 
Harmer v. Cornelius (1868), 4 Jur. N. S. 1110 ; Myers v. 
Harl (1860), 3 E. & E. 306 ; Abbott v. Bates (1875), 45 
L. J. Q. B. 117; Bniner v. Moore, [1904] 1 Ch. 305 ; 
Clayton-Gi'eene v. Dc Oourville (1920), 36 T. L. K. 790. 


PART IX. SECT. 3, SUB-SECT. 2.— C. 

808 i. Stamp on one suffldenl .] — 
Where a letter of proposal & ao<»ptaiice 


were carried into effect by ffn in 
po^boU Jeaso duly stamped, w£ 
offered in evidenc-e, & objected to c 
pot being stamped :—//eW ; If thei 
lift a HprioH of naner'-ivritinirs leadin 


to a contract, 8c the final one is 
stamped, that is sufllclont. — M oorb 
V. M^Kay (1828), 2 Mol. 134; 2 Ir. 
L. Rec. Ist scr. 5, 22, 365 ; Beat. 282. 

— IR. 
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408. Agreement executed in two parts.] — 

Where two parts of an agreement are executed, 
one by each of the contracting parties, the two parts 
make one agreement, & it is sufficient if the proper 
stamp be upon one part. — Wright v, Webb (1846), 

1 New Pract. Gas. 509 ; 7 L. T. O. S. 433. 

409. Policy of Insurance — Letter giving 

authority to effect.] — B. & co,, by letter, authorised 
the managers of a mutual marine insurance assocn. 
to insure a ship with the assocn. & undertook to 
abide by the rules & regulations thereof. By the 
rules, each insurer became liable to contribute to 
the losses of any other insurer in certain pro- 

ortions. In pursuance of the authority given 
y B. & co., a duly stamped policy was issued to 
them, which, however, contained no reference to 
the rules ; — Held : the letter, although not 
stamped, was admissible in evidence, &; B. co. 
were contributories. — Blyth & Co.’s Case (1872), 
Jj. R. 13 Eq. 529 ; 20 W. R. 504. 

7). Several Parties Joining in Inslrumod, 

410. Admission to corporation.] — If a statute 
dii'ects that there shall be a certain stamp upon 
every piece of vellum, etc., upon which any 
admission into a corpn. shall be ingrossed, etc., 
the admission of several persons cannot be ingrossed 
upon the same piece of vellum, etc. unless it has 
as many stamps as there are admissions. — R. v. 
Reeks (1720), 2 Ld. Raym. 1445; 2 Stra. 71G ; 
92 E. R. 440 ; snh nom. R. v. Rich, 1 Barn. K. B. 8. 
Annotations: — Distd. Rowori v, Ashley (180.3), 1 Bos. & 

P. N. 11. 271. Befd. Jones d. Raynor v, Sandys (1753), 

Barnes, 463. 

411. Assignment of prize money.] — An assign- 
ment of the prize money of several seamen on 
board a privateer, being payable out of one fund, 
requires only one stamp. — Baker v. Jardine 
(1784), 13 East, 235, n. ; 104 E. R. 300, n. 

Annotation Apld. Goodson V. Porbos (1815), 0 Taunt, 171. 

412. Agreement to contribute to common fund.] 

— ^An agreement by several for a subscription to 
one common fund, such as for making a wet dock 
at Bristol, though several as to each subscriber, 
only requires one stamp, — Davis v, Williams 
(1811), 13 East, 232 ; 104 E. R. 358. 

Annotations : — Apld. Goodsou V. Forbes (1815), 6 Taunt. 

171 ; Ramsbottom v. Davis (1833), 4 M. & W. 584. 

413. Release — To several persons.] — In an 
action for running down a ship, deft.’s captain 
may be rendered a competent witness for him, 
by a release to the captain, & the rest of the 
crew, with a single stamp, the captain’s name 
standing first, & the release being first tendered to 
him. — Perry v. Bouchier (1814), 4 Camp. 80; 
171 E. R. 20, N. P. 

Annotation : — Mentd, ISolari r. Yoiytou (1833), 8 L. J. Q. B, 

234. 

414. .] — Spicer v. Bcrge.ss, No. 

463, post. 

415. Grant of annuity — Several grantors.] — 

Where an annuity was granted by three, one of 
whom was known to be only a surety for the other 
two, to whose use the consideration money was 
in fact applied ; yet all three being present when 
the money was paid down upon the table &; 
counted over by them all, & the receipt of it 
signed by all, it was properly stated in the memorial 
as a payment made to the three, & one stamp as 
for one annuity is sufficient. — Cook v. Jones 
(1812), 15 East, 237; 104 E. R. 834. 

416. Partnership — Signature of undertaking in 
partnership name — Individual undertaking by 
partner.] — Deft, was interested solely in certain 
goods conveyed by the ship S & was also 
interested jointly with his partners, who with him 
formed the firm of T. & W., in other goods also 

J, — ^VOL, xxxix. 


sent by the ship S. He signed a promise to 
make certain payments in respect of freight on 
board the S. not stating upon which goods, 
beginning “ I hereby engage to pay ” but signed 
with the Style of T. & W. In an action against 
him solely, for the freight of his own goods : — 
Held : such engagement was evidence of a several 
contract by him, &, for the purpose of the action, 
required only one stamp. — Shipton v, Thornton 
(1838), 9 Ad. & El. 314 ; 1 Per. & Dav. 216 ; 1 
Will.Woll. & H. 710; 8 L. J. Q. B. 73; 112 E. R. 
1231. 

Annotations : — Reid. Ro Clarke, Kx ji. Buckley (184.3), 14 
M. & W. 469. Mentd. Hosetto v. Gurney (1851), 11 C. B. 
176 ; Gibbs v. Grey, Grey v. Gibbs (1857), 2 H. & N. 22 ; 
The Newport (1858), Sw. 335 ; Matthews v. Gibbs (1860), 

3 E. & E. 282 ; Great Indian Peninsula Ry. v. Saunders 
(1862), 6 L. T. 297 ; The Bahia (1864), 11 Jur. N. S. 90 ; 
Kldston V. Empire Marine Insce. (1866), Har. & Ruth. 
433 ; Atwood v. Sellar (1879), 4 Q. B. D. 342 ; Hill v. 
Wilson (1879), 4 C. P. D. 329 ; Svendsen v. Wallace 
(1885), 10 App. Cas. 404 ; Asslcurazioni Generali v. S.S. 
Bessie Morris Co., [1892J 1 Q. B. 571 ; Bradley r. Newsom, 
11919J A. (J. 16. 

417. Release by next of kin to administrator.] — 

Qu. : whether a release by two of the next of kin 
to the administrator, of their respective interests 
in the goods subject of the action, required more 
than one stamp. — Thomas v. Bird (1841), 9 
M. & W. 68 ; 1 Dowl. N. S. 906 ; 11 L. J. Ex. 261 ; 
152 E. R. 30. 

Annotation : — Refd. Doe d. Croft v. Tidbury (1854), 14 C. B. 
304. 

418. Copyholds — Purchaser from five tenants in 
common — Admittance of purchaser.] — Copyhold 
land was devised to A. for life, remainder to five 
persons, as tenants in common ; A. was admitted. 
After his death, the five, having contracted to sell 
to B., severally surrendered to the use of B. in fee, 
which surrender was accepted by the lord ; — Held : 
B., on claiming admittance, must pay five fees, & 
the admittance would require five stamps. — R. 
V. Eton College (1840), 8 Q. B. 526 ; 6 L. T. O. 8. 
369 ; 115 E. R. 973 ; sicb nom. R. v. Everdon 
(Lords of the Manor), 16 L. J. Q. B. 18. 

Annotaiion : — Refd. Doe d. Croft v. Tidbury (1854), 14 C. B. 
304. 

419. Conveyed in several parcels to different 

parties — Some parcels devolving on single person.] 

— If a copyhold tenant convey his tenement in 
several parcels to different parties, A some only 
of those parcels afterwards devolve upon a single 
person, such person, in the absence of special 
custom, is not entitled to be admitted by a single 
admittance ; but the lord may insist upon several 
admittances, whether in a single instrument or not, 
in respect of each parcel which has so devolved ; 

there must be stamps in respect of each. — 
Traherne v. (Iardner (1850), 5 E. & B. 913 ; 
25 L. J. Q. B. 201 ; 2 Jur. N. 8. 394 ; 119 E. R. 
721 ; snh 7wni. Treherne v. Gardner, 26 L. T. 
O. 8. 271 ; 4 W. R. 281 ; subsequent proceedings 
(1857), 8 E. & B. 161. 

Annotations : — Consd. Johnstone v. Spencer (1885), 30 Ch. D. 
581. Mentd. Bryant v. Foot (1868), L, U. 3 Q. B. 497 ; 
Lawrence v. Hitch (1868), 9 B. & S. 467. 

420. Conveyance of shares — By several share- 
holders Jointly.] — An indenture, whereby several 
persons jointly convey their separate interests in 
certain shares in an incorporated co. does not 
require several stamps, but one ad valorem stamp 
is sufficient. — Wills v. Bridge (1849), 4 Exch. 
193 ; 18 L. J. Ex. 381 ; 154 E. R. 1179. 

Annolaiions : — Apld. Frooinan v. I. R. Comrs. (1871), L. R. 
6 Exeb. 101. Refd. Doe d. Croft c. Tidbury (1854), 2 
G. L. R. 347. 

421. By executors to several residuary 

legatees.] — Four residuary legatees, of whom two 
were exors., by a deed, made in pursuance of an 
arrangement for specifically dividing among them 

s 
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Sect. 3 . — Stamp duties on instruments generally: 

Sub-sect, 2, D. d? E. (a) <fe (h),] 

celrtain parts of the t-estator*s personal estate, 
transferred & released to one another shares in 
nine cos. forming part of the residuary estate, so 
as to vest in each of the four a portion of the shares 
in each of eight of the cos. , &> in one of them all the 
shares in the ninth co. : — Held : the deed required 
only four transfer stamps under Stamp Act, 1816 
(c. 184), sched. Title Transfer. — F reeman v. 
Inulnd Eevenue Comrs. (1871), L. E. 6 Exch. 
101 ; 40 L. J. Ex. 85 ; 24 L. T. 323 ; 19 W. E. 
601. 

422. Encroachment on common — Conveyance 
of whole encroachment by several encroachers.l — 

By an indenture, reciting that the parties of the 
first part had encroached upon a common, & were 
respectively in possession of their several encroach- 
ments, that they had agreed to relinquish 
release, & convey all <fc singular their several & 
respective estates & interests therein to the parties 
of the third part, it was witnessed, that, in con- 
sideration of 10s. to ( ach of them paid by the 
parties of the tliird part, they & each & every 
of them granted, bargained, sold, etc., each of 
them did grant, etc. to the parties of the third 
part, the several premises, describing them. The 
deed contained a proviso that each of them the 
parties of the first part, & their wives, should have 
the liberty •& privilege of holding their respective 
messuages, etc., during their respective lives : — 
Held : there being a community of interest in the 
subject-matter of the conveyance in all the con- 
veying parties one stamp only was m jessary. — 
Dob d. Croft v. Tidbury (1854), 14 C. B. 304 ; 
2 C. L. E. 347 ; 23 L. J. 0. P. 67 ; 18 Jur. 468 ; 
139 E, E. 124. 

Annotations: — Mentd. Berney v. Bickmoro (1863), 8 L. T. 

353 ; A.-G. v. Tomliue (1877), 5 Ch. D. 750 ; A.-G. v. 

Tomline (1880), 15 Ch. D. 150. 

423. Statutory declaration — Sworn by one per- 
son as to whole — As to part by another.] — A 

statutory declaration for the purpose of carrying 
through a transaction was sworn to, as to the whole 
of it by one person, & as to part of it by another 
l>er8on : — Held: the document constituted only 
one declaration, it was not a declaration as to two 
distinct matters within Stamp Act, 1891 (c, 39), 
s. 4 (a), & it was therefore chargeable with only 
one stamp duty of 2s, 6d. in accordance with the 
heading “ Affidavit <&; Statutory Declaration ” in 
Schedule I. to the Act. — E eversionary Interest 
Society, Ltd. v. Inland Eevenue Comrs. (1906), 
22 T. L. E. 740. 

Bond where several obligors bound for same 
matter.] — See Bonds, Vol. VII., p. 256, Nos. 
975-977. 

Apprenticeship Indenture — Successive masters.] — 

See Master & Servant, Vol. XXXIV., p. 509, 
No. 4230. 

Insurance policy.] — See Insurance, Vol. XXIX., 
p. 442, Nos. 3409, 3410. 

Mortgage.] — See Mortgage, Vol. XXXV., p. 
315, Nos. 610, 611. 

Tenancy agreement.] — See Landlord & Tenant, 
Vol. XXX., p. 448, No. 1091. 


E, Instrument relating to Several Mailers, 

(a) In General, 

See Stamp Act, 1891 (c. 39), s. 4. 

424. Stamp duty measured by principal object.] 
— proper stamp to be borne by a written instru- 
ment must dex>eiid on what is the leading character 
of such instrument* 

A., by deed, demised lands to B., & Uiis deed 


contained a covenant by C. to pay the rent. The 
deed bore a stamp of £1 10«., which was the proper 
stamp for it, as a lease. In an action of covenant 
against 0., for non-payment of the rent : — Held : 
this stamp was sumcient, & the deed did not 
require a £1 16s. stamp. — P ratt v, Thomas (1831), 
4 0. & P. 654, N. P. ; subsequent proceedings, sub 
nom. Price v, Thomas, 2 B. & Ad. 218. 

425. .] — (1) Where a document has several 

objects, of which some are merely ancillary to the 
main one, the amount of stamp duty is to be 
measurt d by the principal object. 

(2) Where a document has a double object, «fc 
has an unappropriated stamp on it large enough for 
it in either sense, it is admissible when offered to 
establish one of its objects. — Walker v. Giles 
(1849), 6 0. B. 662 ; 2 Car. & Kir. 671 ; 18 L. J. 
0. P. 323 ; 13 L. T. O. S. 209 ; 13 Jur. 588 ; 136 
E. E. 1407. 

Annotations : — Ocncrally, Refd. Barnard v. Pilswoj th (181‘J), 

6 C. B. 698. n. : Thorn v. Croft (1866), L. B. 3 Ed. 193 ; 7?c 

Royal Liver Friendly Soo. (1870), L. 11. .5 ICxch. 78. 

Mentd. Doe d. Dixie v. Davies (1851), 7 Exch. 89 ; Piuhoni 

V, Souster (1853), 8 Exch. 763 ; Brown v. Metropolitan 

Counties, etc. Soc. ( 1 859), 1 E. & E. 832 ; Turner v. Barnes 

(1862), 2 B. ^ S. J35 ; Jic Betts, MIj: p. Harrison (1881), 

18 Ch. D. 127. 

426. Unappropriated stamp — Sufficient to cover 
either object — Admissibility to prove either object.] 

— Walker v, Giles, No. 425, ante, 

(b) Matters Subsidiary to Principal Ohjecl. 

See Stamp Act, 1891 (c. 39), s. 4. 

427. Lease — Covenants to pay rent by third 
party.] — Pratt v, Thomas, No. 424, ante, 

428. Surrender of — Agreement to grant 

new lease by vendor of property.] — On surrender of 
a lease for lives, purporting to be made in considera- 
tion of £120 & of a new lease to be granted to the 
surrenderor for his life, the deed does not require 
an agreement stamp in addition to the ad valorem 
stamp ; the stipulation for a new lease not being 
a “matter or thing besides what” is “incident 
to the sale & conveyance ” within Stamp Act, 
1815 (c. 184), Sched., Part I., Title Conveyance. — 
Doe d. Phillipps v, Phillipps (1840), 11 Ad. & El. 
796 ; 3 Per. & Dav. 603 ; 113 E. E. 616. 

,] — See Landlord & Tenant, Vol. XXX., 

pp. 447-449, Nos. 1090-1105. 

429. Sale of ship — Provisions securing payment.] 
— (1) An agreement, that A. will sell a ship to B. ; 
that part of the price shall be secured by mtge. 
of the ship ; that A. will procure the ship to be 
chartered on a voyage ; that the earnings on the 
voyage shall be paid to A. as part of the price ; & 
that at the end of the voyage the mtge. shall close ; 
is an agreement for <fc relating to the sale of goods, 
& requires no stamp. 

An agreement for the sale of a ship is within the 
exemptions as an agreement for the sale of goods, 
& the mere circumstance of other matters connected 
with the principal object being introduced, does 
not take the instrument out of the exemption 
(Lord Tenterden, O.J.). 

(2) The instrument was not intended to operate 
as a transfer of the vessel, pursuant to 6 Geo. 4, 
c. 110, because the vessel was to be mortgaged as 
a secuiity for the payment of the purchase-money, 
& she was to be chartered to London, & her earn- 
ings upon Giat voyage were to go in part payment 
of the purchase-money (Lord Tenterden, C.J.). — 
Meering V. Duke (1828), 2 Man. & Ey. K. B. 121 ; 
6 L. J. O. S. K. B. 211 ; sub nom. Tooke v, Meer- 
ing, Dan. & LI. 35. 

430. Transfer of shares — Covenant by transfer 
to observe regulation of company.] — By the deed 
of settlement of a joint stock co., the shares were 
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made transferable, & the directors were empowered 
to regulate the transfer, So to require, in respect 
of such transfer a covenant from the transferee to 
observe the co.’s regulations, etc., as to holders 
of shares. The directors prescribed a form of 
transfer under seal, by which the shareholder 
conveyed his shares to the transferee, to hold 
subject to the regulations & covenants contained 
in & resolved upon pursuant to the deed of settle- 
ment, & the transferee covenanted with the party 
conveying, & also separately with trustees on 
behalf of the co., to abide by & perform all the 
regulations, etc. : — Held : such transfer required 
an ad valorem stamp only, & not an additional 
stamp under Stamp Act, 1815 (c. 184), sched. 
Part I., Title Conveyance, as containing matter 
besides that which was “incident to the sale & 
conveyance of the property sold.” — Wolseley v, 
Cox (1841), 2 Q. B. 821 ; 11 L. .7. Q. B. 9 ; (i 
Jur. 599 ; 114 B. B. 12G. 

431. Mortgage — Resettlement of property.] — 
A mtge. deed, which was expressed to be made in 
consideration of the advance, & .also for the purpose 
of resettling the property, So reserved the equity 
of redemption to the mtgor. So his wife, or the 
survivor : — Held : not to require an extra stamp 
for a settlement in addition to the ad valorem 
stamp on the mtge. — Dawson v. Medhuhst 
(1866), 14 L. T. 622. 

432. Provisions making expenses a further 

charge on property.] — By an indenture dated 
May 28, 1897, certain freehold & leasehold here- 
ditaments were by direction of a brewery co., 
respectively conveyed & demised to trustees. 
The indenture contained a covenant to surrender 
to the use of the trustees certain copyholds, & an 
assignment to them of a goodwill &; other matters. 
By the indenture it was agreed that the trustees 
should stand possessed of the hereditaments & 
premises u})on the trusts contained in an indenture 
dated May 20, 1897. 

The indenture of May 20, 1897, after reciting 
(inter alia), that the co. had determined to issue 
certain debenture stock, to be constituted & 
secured as therein provided, contained a covenant 
by the co. with the trustees that the co. would 
cause the hereditaments to be forthwith con- 
veyed to & vested in the trustees for securing 
the payment by the co. of the debenture stock 
So the dividends thereon, with a provision for 
reconveyance to the co. upon proof that all the 
stockliolders had been paid off or satisfied So 
upon payment of all costs incurred by the trustees 
in relation to the indenture. The indenture also 
created a floating chai’ge upon all the property 
So assets for the time being of the co. In addition 
to other provisions for the maintenance So enforce- 
ment of the security thereby created, the indenture 
contained (clause 33) a provision that if default 
should be made in keeping the mtged. premises 
in a good state of repair So working condition, So so 
insured as in the indenture specified, the trustees 
might from time to time repair or renew, or insure, 
os the ceise might require, the mtged. premises 
or any part thereof. So the co. would on demand 
repay to the trustees every sum of money expended 
by them for the above purposes, with interest at the 
i*ate of 5 per cent, per annum from the time of 
the same having been expended. So until such 
repayment the same should be a charge upon the 
mtged. premises. 

The indenture w^as stamped with 2s, Qd, per 
cent, upon £230,000, the amount to which the 
stock was limited, So £23,000, the premium at 
which the stock was redeemable at the co.’s option. 

Debenture stock to the amount of £223,200 


was subsequently issued by the co. upon the 
security of the indentures : — Held : (1) clause 33 
of the indenture of May 20, 1897, although one of 
the provisions referred to in the indenture of 
May 28, 1897, subject to which the trustees were 
to stand possessed of the hereditaments, did not 
make the latter indenture a security for money or 
stock without limit within Stamp Act, 1891 (c. 39), 
s. 12 (6) (6), So therefore the Comrs. of Inland 
Revenue were bound to adjudicate the liability 
of the indenture to duty ; (2) the indenture of 
May 20, 1897, was the primary security. So the 
indenture of May 28, 1897, a mtge. by way of 
further assurance, within the meaning of the head 
of the schedule I. to the Stamp Act, 1891 — “ Mort- 
gage, Bond, Debenture, Covenant,” sub-head (2) So 
therefore, in addition to the duty to which the 
indenture of May 28, 1897, was Uable as a con- 
veyance on sale, duty at the rate of 6d. per cent, 
upon £223,200, the amount of the debenture stock 
issued, was payable upon it. 

(3) Sect. 88 of Stamp Act, 1891 (c. 39), con- 
templates that a primary security may be a deed 
on which, at the time it is executed, there hfts been 
no money lent or advanced. 

(4) Sect. 7 of Revenue Act, 1903 (c. 46), is not 
retrospective, So the duty which is payable on a 
deed is that which was payable at the date of its 
execution. — Suffield (Lord) v. Inland Revenue 
Comrs., [1908] 1 K. B. 865 ; 77 L. J. K. B. 746 ; 
98 L. T. 405 ; 24 T. L. R. 371 ; 15 Mans. 233. 

433. Licence granting monopoly — Covenant 
securing payment by instalments.] — By an 
indenture between a co. & a licencee, in considera- 
tion of £7,500, of which £1,500 was then paid, 
&; the remainder was to bo paid in monthly 
instalments of £1,000, the co. ^'anted to the 
licencee “ the sole So exclusive right, licence. So 
authority to carry on with the asphalt of or to be 
supplied by the co., but not with any other asphalt, 
the business of asphalt paving, & of therein So 
otherwise using, vending, & dealing in asphalt. So of 
an asphalt co. or asphalt business generally, 
within the counties of Lancaster So Chester,” 
during the continuance of the co.’s concessions. 
The CO. covenanted to supply the licencee with 
asphalt, but were not to be bound to prevent the 
use or sale of asphalt within the counties by any 
other person, excepting only the use or sale of such 
asphalt as was agi‘eed to be supplied under the 
contract, either by the co. or by persons purchasing 
from the co. ; So the licencee agreed not during the 
continuance of the licence to use, sell, or deal 
within the counties in any other asphalt than that 
to be supplied by the co. The licencee covenanted 
to pay the remaining £6,000 by six montlily 
instalments of £1,000, So if he should assign the 
licence, to pay the whole of the remaining inst^- 
ments o i the expiration of two months from the 
date of the assignment ; — Held : (1) the deed was 
not chargeable as a conveyance on sale, no property 
being in fact conveyed by it ; (2) if it had been so 
chargeable, one duty only could have been charged 
in respect of the £7,500, So not a second duty in 
respect of the covenant U) pay by instalments the 
£6,000 remaining unpaid ; (3) such a payment by 
instalments was a periodical payment within Stamp 
Act, 1870 (c. 97), 8. 72. — Limmer Asphalte Paving 
Co. V, Inland Revenue Comrs. (1872), L. R. 7 
Exch. 211 ; 41 L. J. Ex. 106 ; 26 L. T. 633 ; 20 
W. R. 610. 

Annolationa : — As io (1) Expld. Mutual I'lupuriy Insco. v. 

I. It. Comrs. (192G). 130 L. T. 354. As to (2) Apld. Jones 

V. I. R. Comrs., Sweetmeat Automatic delivery Co. r. 

I. R. Comrs., [1895] 1 Q. B. 484. Apprvd. National 

Telephone Co. v, I. R. Comi-y., [1899] 1 Q. B. 250. CoilSd. 

County of Durham Elootrioal Power Distribution Co. r. 

1. R. Comrs., [1909] 1 K. B. 737. 
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Sect, 3. — Stamp duties on instruments generally: 

Sub-sect, 2tE, (b) <& (c), F , ; sub-sects, 3 c£? 4.] 

434. Promissory note — Stipulation as to giving 
of time.] — document, in the form of a joint & 
several promissory note by a principal debtor & 
a surety for £5 payable by instalments, with the 
pioviso that, in case of default in payment of any 
one of the instalments, the whole amount remain- 
ing unpaid should become due, concluded with the 
following clause namely, “ Time may be given to 
either without the consent of the other & without 
prejudice to the rights of the holders to proceed 
against either party, notwithstanding time may be 
given to another ” : — Held : the document was 
not by reason of such a clause an agreement 
requiring to be stamped as an agreement, but a 
good promissory note. 

Even if the clause in question amounts to an 
agreement, it is by Stamp Act, 1870 (c. 97), 
exempted from stamp duty, the subject-matter 
not exceeding £5. — Yates v, Evans (1892), 61 
L. J. Q. B. 446 ; 66 L. T. 632 ; 66 J, P. 665 ; 36 
Sol. Jo. 274, D. C. 

-4 nnotaiion : — Refd. Kirkwood v. Can-oil, [1903] 1 K. B. 531 . 

Guarantee.! — See Guarantee, Vol. XXVI., 
p. 61, Nos. 349-351. 

(c) Matters Sejmraie and Distinct, 

Sec Stamp Act, 1891 (c. 39), s. 4. 

436. Sale by auction — One instrument in respect 
of several lots.] — If an interest in land be of the 
value of £20 an agreement for it requires an agi'ee- 
ment stamp. If on a sale by auction the same 
person is declared the highest bidder for several 
lots, a distinct contract arises for each lot ; & 
although all the lots together amount to a greater 
value than £20 no stamp is required if the lots were 
separately of less value than £20. — Emmerson v, 
Heelis (1809), 2 Taunt. 38 ; 127 E. R. 989. 

Avnoiaiimis : — Meotd. White r. Proctor (1811), 4 "J'annt.. 
209 ; Kcmeye v. Proctor (1820), 1 Jac. & W. 350 ; Baldcy 
1 -. Parker (1823), 2 B. & C. 37 ; Kenworthy v. Schofield 
(1824), 2 B. & C. 945 ; Evans r. Roberts (1826), 5 B. & C. 
829 ; Glengal v. Barnard (1836), 1 Keen, 769 ; Laythoarp 
r. Bryant (1836), 2 Bing. N. 0, 735 ; Seaton v. Booth 
(1836), 1 Har. & W. 742 ; Jones v. Flint (1839), 10 Ad. & 
Kl. 753 ; Murphy v. Boese (1875), L. R. 10 Exch. 126; 
Sims t?. Landray (1894), 8 R. 582; Boll v. Balls, 11897] 
1 Ch. 663 ; Dewar v. Mlntoft, [1912] 2 K. B. 373 ; Cohen 
V. Roche, [1927] 1 K. B. 169. 

436. .] — Where several lots are 

knocked down to a bidder at an auction & his name 
marked against them in a catalogue a distinct 
contract arises for each lot ; & a memorandum, 
signed afterwards by the bidder stating that he 
agrees to become the purcha^r of the several lots 
set against his name does not require a stamp, 
though the aggregate exceed £20 in value, no 
single lot being of that price. — Roots v. Dormer 
(Lord) (1832), 4 B. & Ad. 77 ; 1 Nev. & M. K. B. 
607 ; 100 E. R. 384. 

Amiotations : — Reid. Watling v. Hon^ood (1847), 12 Jur. 
48. Mentd. Casamajor v. Strode (1833), 2 My. & K. 706 ; 
Holliday v. Lockwood, [1917] 2 Ch. 47. 

437. .] — Leasehold & copyhold pre- 

mises were put up to auction in two separate lots, 
which were knocked down to deft., & he signed the 
following memorandum : “ I do hereby acknow- 
ledge that I have this day purchased by Public 
Auction Lots 1 & 2 of the estates mentioned in the 
annexed particulars, at the sum of £245, £150 for 
Lot 1 & £95 for Lot 2,*' etc. Upon refusal of deft, 
to complete the purchase, the premises were resold, 
& an action was brought to recover the difference 
of the price : — Held : the memorandum required 
two stamps.— Watling v, Horwood (1847), 12 
Jur. 48. 

438. Conveyance of land on trust — Deed con- 


taining declaration of similar trust of stocks.] — By 
indenture to which A., exor. & devisee in trust, 
& C. & D. were parties, it was agreed declared 
that certain stock, formerly testator’s, should be 
transferred to 0. & D. in trust, according to the 
dispositions of the will ; <fe in pursuance of an 
agreement, which was recited, A., by the same 
indenture, bargained, sold, released, etc., lands of 
A. to C. & his heirs, in trust that C. should, out of 
the proceeds, make certain payments directed 
by the will. The indenture bore a £1 165. stamp : 
— Held : such stamp was sufficient under Stamp 
Act, 1815 (c. 184), Sclied. part I. ; & the indenture 
did not require to be stamped both as a “ deed not 
otherwise charged,” etc., in respect of the dis- 
position of stock, & as a “ conveyance not other- 
wise charged,” etc., in respect of the bargain, sale, 
release of lands. — Doe d. Hartwright v, 
Eereday (1840), 12 Ad. & El. 23 ; 4 Per. & Dav. 
287 ; 11 L. J. Q. B. 19 ; 113 E. R. 718. 

Annotation ReM. Lovelock V. Franklyn (1847), 8 L. T. 

O. S. 444. 

439. Lease — To trustee for purchaser — Con- 
veyance of reversion to purchaser.] — Land was 
conveyed upon a sale by an instrument, dated 
Oct. 28, 1847, in the following manner : the land 
was first bargained & sold by the vendor to a 
trustee for the purchasers for a term of three 
months, & then the reversion conveyed to the 
purchaser. The instrument was twice executed by 
the vendor, once by a mere signature, & then 
immediately afterwards by his signing, sealing, & 
delivery : — Held : two stamp duties were charge- 
able upon the instrument as having two distinct 
operations, one as a lease, & the other as a con- 
veyance on a sale. — Brightman v. Inland 
Revenue Comrs. (1868), 18 L. T. 412. 

.] — See Landlord & Tenant, Vol. XXX., 

pp. 447-449, Nos. 1090-1105. 

440. Appointment of new trustees of charity — 
Vesting property in trustees.] — An order of charity 
comrs., by which new trustees of a charity arc 
appointed &> the property of the charity vested in 
them, is chargeable, under Stamp Act, 1870 (c. 
97), s. 8, with duty in respect both of the appoint- 
ment & of the vesting order, & does not come 
within the proviso to Stamp Act, 1870 (c. 97), 
s. 78, as a conveyance or transfer made for effectu- 
ating the appointment of a new trustee. — BL\dgett 
V, Inland Revenue Comrs. (1877), 3 Ex. D. 40 ; 
37 L. T. 612 ; 42 J. P. 210 ; 20 W. R. 115, D. C. 

F, Instrumcjiia Containing Provisions Implied hy 
Law. 

441. Necessity for stamp in respect of provision 
— Memorandum of deposit of bills.] — A mere 
acknowledgment, which does not bind the party 
signing it to do any more than he was otherwise 
bound to do by law, does not require an agree- 
ment stamp. Thus, an acknowledgment in these 
words : “I have in my hands, three bills, which 
amount to £120 10s. 6d. which I have to get dis- 
counted, or return on demand,” was held to require 
no stamp, because it did not bind the party to get 
the bills discounted ; & the law would compel 
him to return them on demand. So, an acknow- 
ledgment in these words : “ I have received a bill, 
drawn by P. upon H., bearing my indorsement & 
the indorsement of P. which I hold, as your 
attorney, to receive the value from the respective 
parties, or to make such other arrangement for 
your benefit as may appear to me, in my pro- 
fessional capacity, reasonable & proper,” was held 
to require no stamp. — Mulleit v, Hutchison 
(1828), 7 B. & C. 639 ; 3 0. & P. 92 ; 1 Man. & 
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By. K. B. 622 ; 6 L. J. 0. S. K. B. 176 ; 108 E. R. 
801. 

Annotaiions : — Befd. Blackwell v. M'Nanghtan (1841), I 

Q. B. 127 ; Semple v, Steinau (1853), 8 Exch. 622. Mentd. 

1)00 d. Frankis v, FranklH (1840), 11 Ad. &; El. 792. 

442. .] — “I have received a bill of 

exchange which I hold as your attorney to recover 
the value of from the parties or to make such 
other arrangement for your benefit as may appear 
to me in my professional character reasonable 
&; proper ’ ’ is not an agreement or a receipt & may 
be read in evidence without any stamp. — L angdon 
V. Wilson (1828), 7 B. & C.640,n. ; 2 Man. & By. 

K. B. 10 ; 6 L. J. O. S. K. B. 177 ; 108 E. B. 862. 

Annotation : — Mentd. Parker i\ Uouwefield (1 834), 2 My. & K. 

419. 

443. Joint & several bond by principal & 
surety — Covenant by principal to indemnify surety.] 

— Where by bond A, as principal, B., as surety, 
were jointly & severally bound to pay to the 
creditors of C. 14a. in the pound on the amount of 
their debts, & by the same bond A. was bound to 
indemnify B. against all loss by reason of his 
becoming surety : — Held : a stamp of £1 15a. was 
sufficient in amount for this instrument, Sc it did 
not require a second stamp on account of A.’s 
obligation to indemnify B., the whole being one 
transaction. — A nnandale v. Pattison (1829), 9 
B. Sc C. 919 ; 8 L. J. O. S. K. B. 00 ; 109 E. It. 
342. 

Annotations : — Refd. DicskHon v. Cass (1830). 1 B. & Ad. 343 ; 

Wharton v, Walton (1845), 9 Jur. 038 ; Wtirrup v, Whlslon 

(1846), 8 L. T. U. S. 90. 

444. ■ Admission of tenancy on sufferance — 
Agreement to give up tenancy on demand.] — 

An instrument in these terms : “I hereby certify 
that I remain in the house No. 3, Swinton Street, 
belonging to W. on sufferance only. Sc. agree to give 
him immediate possession at any time he may 
require ” : — Held : not to amount to an agreement 
for a tenancy, so as to require a stamp. — B arry v, 
Goodman (1837), 2 M. Sc W. 708; Murp. Sc H. 
124 ; 6 L. ,1. Ex. 188 ; 150 E. B. 907. 

445 . Admission of debt in consideration 

of withdrawal of distress — Authority to re-enter 
& distrain — In default of payment.] — A memo- 
randum, by which, in consideration that A. will 
withdraw a distress for a sum exceeding £20, which 
B. admits to be due from him as tenant to A., 
until a future day, B. declares, that in case of 
default it shall be lawful for A. to enter Sc distrain. 
Sc to pursue all remedies for the recovery of the 
rent, as if no distress had been taken, is admissible 
in evidence to prove the tenancy without an 
agreement stamp. — Hill v. Bamm (1843), 5 Man. Sc 
G. 789 ; 0 Hcott, N. B. 571 ; 1 Jv. T. O. S. 109 ; 
134 E. B. 779 ; suh nom. Hill v. Bansom, 12 

L. J. C. P. 275. 

446. Bill of exchange — Agreement to meet 

accommodation bill when due.] — In an action 
against the acceptor of an accommodation bill, the 
following memorandum, with reference to the bill 
declared on, was held to be admissible in evidence 
without a stamp : “I hereby acknowledge that 
you have for my accommodation, accepted a bill 
of even date herewith, for £25, x>ayable, etc. ; & 
I agree to provide for the same when due.” — 
Notley r. Webb (1848), 5 C. B. 834 ; 136 E. B. 
1107. 

447. Acknowledgment of receipt con- 

taining condition — Rendering bill null & void.] — 

Declaration stated that pltf. employed deft, to 
obtain a partner for him in his trade ; that deft, 
obtained such partner, to wit, S., who entered 
into co-partnership with pltf,, upon certain terms ; 
that pltf. paid to deft. £25 for obtaining for him 
the said partner. Sc it was then agreed between 


pltf. & deft, that pltf. should accept &; deliver to 
deft, a bill of exchange for £27 10s. iiayable 
eighteen months after date, upon condition that 
S. should accept the partnership beyond two 
years, but if 8. should, at the expiration of eighteen 
months |ive notice of his wish to retire from the 
trade, Sc not rescind it, the bill should be void ; 
that in consideration pltf. would accept the bill, & 
deliver the same accepted to deft, upon the said 
condition, deft, promised that if he should negoti- 
ate the bill, & if S. should give to pltf. the notice, 
Sc not rescind it, deft, would indemnify pltf. from 
the payment of the said bill Sc all costs ; that pltf. 
delivered the bill to deft., who took Sc received it 
upon the condition aforesaid. Sc deft, negotiated 
it, Sc thereby pltf. had been compelled to pay the 
amount ; Sc that S. gave the said notice to pltf., Sc 
did not rescind it, Breach, that deft, had not 
indemnified pltf. Plea, that deft, did not take or 
receive the bill upon the condition in the declara- 
tion mentioned. On the trial, pltf. offered in 
evidence the following writing, signed by deft. : — 
“ Memorandum. — I have this day received of F. a 
bill for £27 10s., at eighteen months’ date, on 
condition that S. accepts the partnership beyond 
two years ; but should 8. give notice at the 
expiration of eighteen months, & not afterwards 
rescind the same, the bill to be null & void — 
Held : admissible without a stamp, not being “ an 
agreement, or any minute or memorandum of an 
agreement,” or “ evidence of a contract ” within 
Stamp Act, 1815 (c. 184), sched.. Part I., Title 
‘‘ Agreement ” ; because it was only evidence of the 
contract as a subsequent admission ; Sc because 
it only expressed the same consequence which the 
law would imply. — De Porquet r. Page (1850), 
15 Q. B. 1073 ; 20 L. J. Q. B. 28 ; 16 L. T. O. 8. 
232 ; 15 Jur. 148 ; 117 E. B. 705. 

Provisions implied in mortgage deed.] — 

See Mortgage, Vol. XXXV., pp. 310, 317, Nos. 
620-025. 


Sub-sect. 3. — Absence or Insufficiency op 
Stamp. 

Jurisdiction of court.] — See Evidence, Vol. 
XXII., pp. 274, 275, Nos. 2007-2014. 

Effect.] — See Evidence, Vol. XXII., pp. 262, 
203, Nos. 2405-2474. 

Admissibility In evidence.] — See Evidence, Vol. 
XXII., pp. 203-271, Nos. 2475-2558. 

Secondary evidence of unstamped documents.] — 

See Evidence, Vol. XXII., pp. 275, 270, Nos. 
2015-2630. 

Production for purpose of stamping.] — See 

Corporations, Vol. XIIT., p. 349. No. 875 ; 
Discovery, Vol. XVIII., pp. Ill, 163, 170, 171, 
Nos. 652, 1151, 1230-1239. 

Stamp objections.] — See Evidence, Vol. XXII., 
pp. 273, 274, Nos. 2581-2600. 


Sub-sect. 4. — Alterations in Instruments. 

448. Whether restamping necessary.] — If two 
persons by an agreement in writing, lay a wager. 
Sc then by another agreement, indorsed on the first, 
consent that the bet should be doubled, there must 
be two 65 . agreement stamps. — Bobson v. Hall 
( 1792), Peake, 172 ; 170 E. B. 118. 

Annotation : — Reid. Reed v. Deere (1827), 7 B. & C. 261. 

449. ,] — Every alteration in an instru- 

ment requiring a stamp makes it a new instrument, 
Sc requires a new stamp. — B owman v. Nichol 
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Sed, S. Stamp duties on instruments generally: being made, deft, entitle it, that is not such an 
auo-sects. 4, 5 <& 6. Sect. 4.] alteration as to make a new stomp necessary. — 

(1794), 5 Term Eep. 637 ; 1 Esp 81 ; 101 E R Pmncb r, Nicholson (1814), 1 Marsh. 70 j 5 

302. 1 m ij. jv. 333 . J2g E. R. 718. 


Wilson V. Justloo (1790), Peake, Add. 

Cas. 96. Distd. Korshaw v, CJox (1800), 3 Esp. 246. 

450. Alteration after execution — Deed re- 

executed.] — A deed was executed, & altered by 
consent of parties, & then re-execu^d. This 
deed cannot oe given in evidence as a new deed, 
unless it be stamped afresh, because the alteration 

vacates the whole deed (per Cur.). v. Lee 

(1735), 2 Eq. Cas. Abr. 414 ; 22 E. R. 352. 

451. — ; Correction of mistake.] — An 

alteration in the terms of a written contract, after 
it has been executed, unless made to correct some 
mistake, or supj^Iy some omission, will render a 
new stamp necessary, in order to make it admissible 
m evidence as a security, or to sustain an action 
founded upon it. — Sutton v. Toomer (1827). 7 
f- & C, 416 ; 1 Man. & Ry. K. B. 125 ; 6 L. J. 
o. S. K. B. 49 ; 108 E. R. 778. 

Ashlinsr v. Boon, [1891] 1 Ch. 568. 

Refd. fceiio i\ Norton (1842), 9 M. & W. 309. 

452 . — — Grant of annuity — Indorsement con- 
taining redemption clause.] — \^ere a former rule for 
^ttmg aside an annuity was discharged because it 
did not appear that an indorsement, not 
memorialised, containing a clause of redemption, 
beanng date after the deed, had been made prior 
to the execution of it ; in which case it could not 
Ivf ^ evidence for want of being stamped ; 

the ct. will not enter into the question on a subse- 
quent rule, although it appear clearly that the 
indor^ment was made before the deed was 
executed ; 4c that such clause of re<'emption was 
not inserted in the memorial of the annuity en- 
rolled according to 17 Geo. 2, c. 20. — Schumann v. 
WEATIIERIIEAD (1801), 1 East, 537 ; 102 E. R. 207. 
Annotation : — Distd. Jonos v. Jones (1833), 1 Or. & M. 721. 

of — T Rectification of mistake— Bill of sale.] 

2o Geo. 3, c. 60, s. 1 7, avoiding a bill of sale of a 
registered ship, which does not truly & accurately 
recite the certificate of registry ; where parties by 
mistake mis-recited in a bill of sale the certificate 
of reg^t^, by seating Guernsey as the port where 
the certificate was granted instead of Weymouth ; 
wliicii mistake was rectified when discovered by 
hf all parties, & the deed delivered de novo ; 
'Held : no new stamp was necessary upon such 
re-execution ; the deed taking no effect from its 
first delivery, & the defect arising not from 
intention but from mistake, & the alteration 
merely making the contract what it was originally 
mt^ded to have been. — Cole v. Parkin (1810), 

12 East, 471 ; 104 E. R. 184. 

Consd Taylor (1812), 15 East, 412. 

Maddockfl (1811), 3 Camp. 1. Mentd. ' 
^^Ch hand & Coal Co., Davis v. Martin, [1894] 

, Contract.] — Sutton r. Toomer, 

No. 451, anle. 

, Affidavit.] —Affidavits filed 
under a wmng title by mistake, ordered to be 
resworn & filed under their proper title, without 
bei^ restamped.— Pearson v. Wilcox (1853), 

10 H^e App. II., XXXV. ; 1 Eq. Rep. 239 ; 21 

^*>1^*^^* ^ R- 1134. 

456. Immaterial variation— Affidavit.] — A 

plea puts dap^ein corUinuance may be pleaded at any 

^ continuance, either in bank, or at 

Am I rius, & it is imperative on the judge at Nisi 
irtus to receive it. Pitt cannot object, at Nisi 
J rtusy that the plea is such a one as ought not to 
be received. An affidavit which is annexed to a 
1 ^ ^ therefore need not be 

entitled of the cause ; if, however, on the objection 


AnjMiqfions .-—Refd. lilchardB r. Setreo (1816), 3 1‘ricc, 197. 

Mentd. Lyttleton v. CroBB (1824), 3 B. & C. 317. 

457. Warrant of attorney.] — By 

Stamp Act, 1816 (c. 184), sched., Part I., a warrant 
of attorney is required to have an ad valorem 
stamp, except where it is given for securing a 
sum of money for which the party giving it is 
in custody, when a £1 stamp is sufficient. Where 
a warrant of attorney was given under such 
circumstances : — Held : an interlineation in the 
instrument made by consent of both parties, after 
execution, stating the party to be “ now a prisoner 
in the custody of the sheriff of K.,” was not an 
alteration in a material part of the instrument, 
so as to render a new stamp necessary. — Harti^ey 
V. Manson (1842), 4 Man. & G. 172 ; 1 Dowl. N. S. 
711 ; 4 Scott, N. R. 728 ; 11 L. J. C. P. 199 ; 134 
E. R. 71. 

458. Bill of exchange.] — In an action 

by the indorsee against the acceptor of a bill of 
exchange, the declaration stated that the drawer, 
“on Mar, 22, 1844, made his bill of exchange,” 
etc. : — Held: deft, was not at liberty to prove, 
under non accepit, that the bill had been altered 
from Mar. 2 to Mar. 22, there being no variance, as 
the date was immaterial, & therefore the objection 
that the alteration was such as to require a new 
stamp unavailing. — Parry r. Nicholson (1845), 
13 M. <fe W. 778 ; 2 Dow. & L. 640 ; 14 L. J. Ex. 
119 ; 4 L. T. O. S. 899. 

Eefd. Hirschmann v. Biuld (1873), L. B. 8 
Exch. 171 ; Vance n. Lowther (1876), 45 L. J. g. B. 209. 

459. Bond — Addition of obligor before 

acceptance by obligee.] — The addition of another 
obligor after the bond has been executed, but 
before the sheriff has accepted it, with the «assent of 
the sheriff & the prior obligors, does not vacate the 
bond or make a new stamp necessary, — Matson 
Booth (1810), 5 M. & S. 223 ; 105 E. R. 1033. 
AnrMtations : — Refd. Splccr v. Burgess (1834), 1 Or. M. & II. 

129 ; Hibblewhite v. M'Morine (1840), 6 M. & W. 200. 

460. Alteration declaratory of something 

already implied.] — ^Agreement containing an ex- 
press provision for giving up the farm at Micliael- 
mas, the lessor with the assent of the lessee adds 
the words “ house & buildings.” SemUe : this 
alteration, being merely an expression of what 
was before implied, does not require a new stamp. 
— Doe d. Waters v, Houghton (1827), 1 Man. <te 
Ry. K. B. 208 ; 6 L. J. O. S. K. B. 86. 

461. Submission to arbitration — Indorse- 

ment after time limited for award.] — On the fly 
leaf of an arbn. bond was an indorsement, bearing 
date after the time limited by the bond for making 
the award & stating that the parties within named 
had met that day by consent, on the award ; — 
Held : this memorandum, being evidence of a new 
agT*eement to refer, was not admissible in evidence 
without a stamp. — Stephens v, Lowe, Same v. 
Strick (1832), 9 Bing. 32 ; 2 Moo. & S. 44 ; 1 
L. J. C. P. 150 ; 131 E. R. 626. 

462. Marriage settlement — Execution by 

grantor — Alteration before execution by grantee.] — 
The necessary parties met to execute a marriage 
settlement. Immediately after the conveying 
party had executed, & before the execution or 
assent by any other party, the father of the in- 
tended wife objected to a clause ; the objection 
was acquiesced in, & the clause was struck out, & 
then the conveying party immediately re-executed 
& the other parties executed ; — Held : the execu- 
tion of the deed was in fieri only when the altera- 
tion took place, & the alteration did not make a 
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fresh stamp requisite.— Jones v. Jones (1833), 1 
Or. & M. 721 ; 3 Tyr. 890 ; 2 L. J. Ex. 249. 

Anrwtation FoUd. Spinor v. Bargoae (1834), 1 Cr. M. «: R. 

1 

463. Release to witness — Name of second 

witness added before delivery.] — Deft, executed a 
release ^ one of his witnesses in the usual manner, 
& gave it to his attorney. At the trial it appeared 
that another witness would require to be released. 
His name was accordingly inserted in the release, 
& defts. re-executed it before it had been delivered 
to either witness ; — Held : this re-execution did 
not make a fresh stamp necessary. Qu, : whether 
one stamp is sufficient on a release to two wit- 
nesses. — Spicer v. Burgess (1834), 1 Or. M. & R. 
129 ; 2 Dowl. 719 ; 4 Tyr. 598 ; 3 L. J. Ex. 285. 

Annotation: — Mentd. Wade v. Dowling (1854), 4 E. & B. 
44. 

464. Assignment of lease — Indorsement 

enlarging time for performance.] — Agreement pro- 
vided that either party making default should pay 
to the other £500 as liquidated damages. After 
the making of the agreement, but before the day 
for its completion arrived, the parties agreed, by 
an indorsement on the former agreement, to 
enlarge the time for its performance for a few days : 
— Held : this amounted to a fresh agreement. 
Qu» : whether it was an agreement, the subject- 
matter whereof was of the value of £20, so as to 
require a fresh stamp. — Bacon v. Simpson (1837), 
3 M. & W. 78 ; Murp. &; H. 309 ; 7 L. J. Ex. 34 ; 
150 E. R. 1064. 

Annotations Owynne v. Davy (1840), 1 Man. & G. 

857. Mentd. Tharpe v. Stallwood (1843), 7 J. P. 400. 

465. Addition of point left open — Position 

of boundary.]— T aylor v. Parry, No. 401, ante, 

466. Bill of sale — Description of pro- 

perty sold.] — A bill of sale assigning certain horses 
as a security, & also such other horses as might be 
substituted for them in the business of the assignor, 
provided the names & descriptions of such sub- 
stituted horses were indorsed : — Held : the in- 
dorsements did not require an additional stamp, 
being only for the purpose of identification. — 
Barker v. Aston (1858), 1 P. & F. 192. 

467. Proxy — Date of meeting.] — 

Provided a proxy be stamped with a penny stamp 
on execution the date of execution & the date of 
the meeting at which it is to be used may be filled 
in afterwards by any pei’son duly authorised by 
the ^ver of the proxy to do so ; even though at 
the time of execution the date of the meeting has 
not been fixed. — S adgrove v, Bryden, (19071 1 
Ch. 318 ; 76 L. J. Ch. 184 ; 96 L. T. 361 ; 23 
T. L. R. 255 ; 61 Sol. Jo. 210 ; 14 Mans. 47. 

468. Transfer of shares by deed — Com- 

pletion of transfer — Substitution of new transferee.] 
— A railway Act makes the shares transferable by 
deed, & directs that on every sale, the deed being 
executed by the seller & the purchaser, shall be 
kept by the co., or by the secretary or clerk of the 
CO., who shall enter, in some book to be kept for 
that purpose, a memorial of such transfer & sale, 

& indorse the entry of such memorial on the deed 
of sale or transfer ; & that until such memorial 
shall have been made & entered, the seller shall 
remain liable for all future calls, & the purchaser 
shall have no part or share in the profits. 

The deed of transfer was executed by A., the 
seller, with the name of B. inserted as the pur- 
chaser ; before any execution of the deed by B., 
it was arranged that 0. instead of B. should be the 


purchaser ; whereupon the name of B. being 
struck out & that of O. substituted, A. re-executed 
the altered deed : — Held : the deed was so far 
complete as between A. & B. that it could not 
operate as a conveyance to C. without a new stamp. 
Qu, : whether it might have been shown that B.'s 
name had been inserted by mistake. — London & 
Brighton Ry. Co. v. Fatrclough (1841), 2 Man. 
& O. 674 ; 2 Ry. &; Can. Cas. 544 ; Drinkwater, 
196 ; 3 Scott, N. R. 68 ; 10 L. J. C. P. 133 ; 5 
J. P. 513 ; 133 E. R. 916. 

Annotations: — Befd. Nanney v. Morgan (1887), 37 Cb. D. 
346. Mentd. Flory v. Denny (1852), 7 Exeb. 581 ; Fuller 
V, Earle (1852), 21 L. J. Ex. 314 ; Martin v. Reid (1862), 
11 C. B. N. S. 730 ; CJochrano v. Moore (1800), 25 Q. B. D. 
57. 

469, Variation in charterparty.] — Crop- 

ton V, PicKERNELL (1847), 6 L, T. 257 ; auibsequent 
proceedings, 10 M. & W. 829. 

Bills of exchange.] — See Bills op Ex- 
change, Vol.VI., pp. 503-507, Nos. 3200-3233. 

Insurance policy.] — See Insurance, Vol, 

XXIX., pp. 67, 68, Nos. 253-261. 


Sub-sect. 5. — Instruments Executed 
Abroad. 

470. Bond for foreign stock — Signed abroad — 
Issued in England.] — A bond for foreign stock, 
signed in Paris, but issued in England, does not 
require an English stamp. — Yrisarri v, Clement 
(1826), as reported in 2 C, & P. 223 ; 2 State Tr. 
N. 8. App. 086 ; 4 L. J. O. S. C. P. 128 ; 172 E. R. 
101 . 

Annotations : — Mentd. ThompHon v. Barclay (1831), 9 L. .T, 
O. S. Cb. 215 ; British South African Co. v. Companhia 
do Mocamblque (1893), 09 L. T. 604 ; Dull Development 
Co. V, Kelarilan Government, [1924] A. C. 707. 

■ 471. Receipts for loan.] — The cts. of this 
country will take no notice of the revenue laws of 
foreign states. Therefore where assumpsit was 
brought for money lent in France, & unstamped 
receipts wore produced in proof of the loan, evi- 
dence to show that by the law of France, such 
receipts required stamps to render them valid, 
was rejected. — James v. Catherwood (1823), .3 
Dow. & Ry. K. B. 190. 

Annotation : — Apld. Bristow v. SoQuevillo (1850), 5 Exch. 275. 

472. Agreement — Relating to property abroad.] 

— An agreement made between two persons 
residing in Calcutta relating to property in 
Calcutta need not necessarily be written on 
stamped paper. — Gilchrist v, Herbert (1872), 
26 L. T. 381 ; 20 W. R. 348. 

473. Conveyance on sale — Consideration pay- 
able in England.] — Inland Revenue Combs, r. 
Maple Co (Paris), Ltd., No. 651, post. 


Sub-sect. 6. — Conft.ict of Laws. 

See Conflict of Laws, Vol. XI., pp. 308, 300, 
393, Nos, 14-16, 608-670 ; Bills op Exchanoe, 
Vol. VI., pp. 439-441, Nos. 2820-2836. 


Sect, 4. —REGULATIONS AS TO STAMPING 
INSTRUMENTS. 

See Stamp Act, 1891 (c. 39), ss. 12, 13, 88, 
sched. I. 

474. Re-stamping — Instrument applied to second 
use — Non-negotlable promisslory note — Transfer 


PART IX. SECT. 4. 

d. Adjudication stamp — Whether 
effectual — On documents prohibited by 
law from being stamped ,] — As 83 & 84 


Viet. o. 97, 8. 18, did not anthorise the 
Comre. of Inland Revenue to attach 
an adjudication stamp to documents 
which were prohibited by law from 
being stamped after execution an 


adjudication stamp imprefised on such 
a document was InefEeotual. — V ai.- 
LANOE V, Forbes (1879), 6 R. (Ct. of 
Ses8.) 1099.— SCOT. 
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Sect, 4. — Regulations as to stamping instruments. 
Sect, 5.] 

without second stamps —Deft., the indorsee of a 
promissory note wliicli was not negotiable, in- 
dorsed it to pltf., in payment for goods ; pltf. 
neglected to present the note to the maker when it 
became due, & it remained unpaid : — Held: pltf. 
could, notwithstanding, recover the price of the 
goods sold from deft., as the note not being 
originally negotiable, pltf. had not been guilty of 
laches in not presenting it, & the transfer not 
amounting to a new making, for want of a stamp. — 
Plimley V, Westley (1835), 2 Bing. N. C. 249 ; 

1 Hodg. 324 ; 2 Scott, 423 ; 6 L. J. C. P. 51 ; 132 
E. B. 98. 

Annotation : — Consd. Gwinncllr. Herbert (183G), 5 Ad. & El. 

43G. 

475. Adjudication — Whether objection to ad- 
missibility precluded — Stamp affixed after objec- 
tion at trial — & before appeal.] — (1) Documents 
stamped with a * ‘ denoting ’ ’ stamp by the Oomrs. 
under Stamp Act, 1870 (c. 97), s. 14, cannot be 
objected to, when tendered in evidence as being 
improperly stamped. 

(2 ) Where in an action on a bond the instrument 
is objected to at the trial as being insufficiently 
stamped, & afterwards, but before the case is 
argued in banc, a denoting stamp is affixed to it 
by the Comrs., such objection to the sufficiency of 
the first stamp is not thereby removed. — Pru- 
dential Mutuat. Assurance Investment & 
Loan Assocn. v. Curzon (1852), 8 Exch. 97 ; 22 
L. J. Ex. 85; 19 L. T. O. S. 257 ; 155 E. B. 
1275. 

476. Power of commissioners to affix.] — 

A mtge. deed though expressed to he made for 
securing the repayment or retransfer of an un- 
certain & unlimited amount of money or stock is 
admissible in evidence, & available under 13 & 14 
Viet. c. 97, sched. Title Mortgage, for such ernount 
of money or stock intended to be thereby secured, 
as the ad valorem duty denoted by the stamp 
thereon will extend to cover. Q\i. ; as to power 
of the comrs. of stamps in such a case to affix the 
denoting stamp under sect. 1 4. — Morgan v. Pike 
(1854), 14 C. B. 473 ; 2 C. L. B. Cm ; 23 L. J. C. P. 
64 ; 22 L. T. O. S. 242 ; 2 W. B. 193 ; 139 E. B. 
195. 

Annotation : — Eefd. Northampt on Gas-LIg-lit- Co. w Parnell 

(1855), 15 C. B. 630. 

477. Finality of.l — Ohtx v. Dalby (1854), 

23 L. T. O. S. 271. 

478. Case stated for Divisional Court — 

Appeal to Court of Appeal.] — The decision of a 
Div. Ot. upon a case stated by the Comrs. of 
Inland Bevenue under Stamp Act, 1870 (c. 97), 
s. 19, is an “ order ” & not a “ judgment,” & an 
appeal from such decision to the Ct. of Appeal 
must be brought within twenty-one days. — 
Onslow v. Intend Bevenue Comrs. (1890), 25 
Q. B. D. 465 ; 59 L. ,T. Q. B. 550 ; 03 L. T. 513 ; 
38 W. B. 728 ; 6 T. L. B. 454, C. A. 

479. Duty of commissioners to adjudicate 

— Instrument made as security without limit — 
Stamp Act, 1891 (c. 39), s. 12 (6).]— Suffield 
(Lord) v. Inland Bevenue Comrs., No. 432, ante, 

480. Adhesive stamp — Sufficiency of cancella- 
tion— By stamping.]— The cancellation by stamp- 
ing of an adhesive stamp on a bill is clearly suffi- 
cient. — Viale V, Michael (1874), 30 L. T. 403, 

4gl, By defacing marks.] — An 

adhesive stamp used on a letter or power of 
attorney for appointing a proxy to vote at a meet- 
ing is sufficiently cancelled within Stamp Act, 
1891 (c. 39), s. 8 (1), by the writing across it of part 
of the name of the person cancelling it, or the date 


of cancellation alone, or other marks of a defacing 
nature. — M‘MuLLEN v. Sir Alfred Hickman 
Steamship, Ltd. (1902), 71 L. J. Ch. 760; 18 
T. L. B. 050 ; 10 Mans. 100. 

482. Or impressed stamp — Charterparty.] 

— ^A chai’terparty executed entirely abroad & 
stamped within two months after it has been re- 
ceived in this country can be received in evidence, 
since it falls within Stamp Act, 1870 (c. 97), s. 15, 
& not of sects. 67 & 68 of that Act. — The Belfor^j' 
(1884), 9 P. D. 215 ; 53 L. J. P. 88 ; 51 L. T. 271 ; 
33 W. B. 171 ; 5 Asp. M. L. C. 291, D. C. 

483. Time for stamping — After execution — 
Instrument executed abroad — Time for stamping 
after receipt in United Kingdom.] — The Belfort, 
No. 482, ante. 

484. .] — A chartered 

banking co., the principal business of which was 
in Australia, stopped payment, & was ordered to 
be wound up in this country. A scheme of 
reconstruction was proposed, by which a new bank 
was to be established, which was to defray the 
liabilities of the old bank with certain exceptions. 
The judge directed meetings of the shareholders & 
creditors to be held in order to ascertain their 
wishes as to the scheme. It being necessary that 
this should be done without delay, & the great 
majority of the creditors being resident in Aus- 
tralia, the judge made an order directing a form of 
proxy to be sent by the Official Beceiver by 
telegraph to Australia appointing specified persons 
to vote for or against the scheme at the London 
meeting ; the proxy papers were to be executed 
by the creditors in Australia deposited at the 
offices of the co. at the principal cities in Australia 
not later than three days previous to the meeting 
in London, the particulars & number of the 
proxies for & against the scheme were to be tele- 
graphed to the Official Beceiver. This was done, 

the result declared at the meeting in London, 
when it was found that more than the statutory 
number of the creditors, including the Australian 
creditors, were in favour of the scheme, but that if 
the Australian votes were not counted the resolu- 
tion in favour of the scheme would not have been 
carried. Under these circumstances the judge 
sanctioned the scheme. Some of the Scottish &; 
English creditors appealed from this decision on 
the grounds (a) that the scheme was improvident A; 
unfair towards the creditors generally ; (5) that 
the judge had no power to order the result of the 
Australian proxies to be communicated by tele- 
gram to the meeting, but that the proxies ought to 
have been produced at the meeting ; (c) that the 
Australian proxy papers were irregular in naming 
a particular person as agent for the voter ; (d) that 
as to some of the proxy papers, which were stamped 
with a penny stamp, the day of the meeting at 
which they were to be used was not inserted, &, 
therefore, they were void under Stamp Act, 1891 
(c. 39), s. 80 : — Held : the proxies on which the 
day of meeting was not named would be good 
if stamped with a ten shilling stamp within thirty 
days of their being received in England under 
Stamp Act, 1891 (c. 39), s. 15 (3 ). — Re English, 
Scottish & Australian Chartered Bank, [1893] 
3 Ch. 385 ; 62 L. J. Ch. 825 ; 69 L. T. 268 ; 42 
W. B. 4 ; 9 T. L. B. 581 ; 37 Sol. Jo. 648 ; 2 B. 
574, C. A. 

Annotaiiona : — Mentd. Re London Chartered Bank of Aus- 
tralia, [1893] 2 Ch. .540 ; Re Queensland National Bank 
(1893), 37 Sol. Jo. 632 ; Re Canning Janah Timber Co. 
(1900), 69 L. J. Ch. 416 ; Re Syria Ottoman Ry. (1904), 
20 T. L. R. 217 ; Re Tea Corpn., Sorsble v. Tea Corpn., 
[1904] 1 Ch. 12 ; Re A Debtor, Kxp, Peak Hill Goldfield, 
[1909] 1 K. B. 430. 

Bills of exchange.] — See Bills op 
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Exchange, VoI. VI., pp. 440, 441, Nos. 2830, 2833, 
2834, 2836. 

.] — Sec, also. Evidence, Vol. XXII., p. 

271, Nos. 25.50-2570. 


Sect. 5.— EXEMPTIONS FROM STAMP DUTIES. 

See Stamp Act, 1891 (c- 39), sched. I. 

485. Burden of proof that instrument exempt — ■ 
On party offering instrument in evidence.] — Where 
an unstamped indenture of apprenticeship recited 
that a premium of £1 2 had been paid ; but added, 
that it was paid out of a charitable donation fund 
belonging to the parish, & the master being called, 
proved that the premium had been paid by the 
parish officers, who told him at the time of paying 
it that it was charity money : — Held : the fact of 
payment being proved, the recital in the indenture, 
& the declarations of the parish officers, were not 
admissible in evidence, so as to bring the case 
within the exception in 44 Geo. 3, c. 98, s. 190, & 
the indenture, being unstamped, was void. 
Serrible : a charitable donation fund belonging to a 
parish is a public charity, within such exception. 

They(resps.) . . . produce an indenture that on 
the face of it purports that a premium has been 
paid & which has not been stamped. Now if that 
I^remium was paid out of a public charity, it 
was the duty of applts. to prove that fact 
(Bayley, J.). — B-. V, Skeffington (Inhabitants) 
(1820), 3 B. & Aid. 382 ; 106 E. B. 702. 

Annotation : — Refd. R. r. Llangunnor (1831), 2 B. & Ad. 

616. 

486. .] — A memorandum as follows : 

“Send me a licence to use two of A.’s patent 
furnaces to be applied to a single plate, etc., for 
which I agree to pay, as agreed, £25 as a patent 
right, &; which is to include iron works, fire bricks, 
& labour ; engineers’ or furnace-builders’ time to 
superintend or fix the above order, to be paid 06f. 
per day “ : — Held : (1) to be either an agreement, 
or an acceptance of a previous proposal, & there- 
fore to require a stamp ; (2 ) it was not within the 
exemption in Stamp Act, 1815 (c. 184), sched., 
Part L, as relating to “ the sale of goods, wares, or 
merchandise,’’ as either the primary object of the 
agreement was the licence, or it was an agreement 
for the erection of fixtures. 


(3) Where an agreement is primd. facie within 
Stamp Act it is for the party offering it in evidence 
to bring it within the exemption. — Chanter v, 
Dickinson (1843), 5 Man. & G. 253 ; 2 Dowl. 
N. S. 838 ; G Scott, N. B. 182; 12 L. J . C. P.147; 
7 Jur. 89 ; 134 E. B. 500. 

487. Exemptions under particular statutes — Sale 
directed by guardians — By order of poor law 
authority — Poor Law (Amendment) Act, 1834 
(c. 76), s. 86.] — Assumpsit against vendee of lands, 
for not paying the purchase-money in pursuance of 
a contract of sale upon an auction alleged in the 
declaration to have been directed by guardians of 
an union in pursuance of an order under the hands 
& seals of the Poor Law Comrs. On executing 
a writ of inquiry, the contract was offered in 
evidence : — Held : it might be received, though 
unstamped, the declaration showing sufficiently 
that the sale was in pursuance of an order of the 
comrs., therefore exemj^ted from stamp duty by 
above sect. — Banbury Union Guardians v. 
Bobinson (1843), 4 Q. B. 919 ; Dav. & Mer. 92 ; 
12 L. J. Q. B. 327 ; 1 L. T. O. S. 313 ; 7 Jur. 599 ; 
114 E. B. 1141. 

Annotation : — Mentd. R. v, Johnson (1845), 10 J. P. 72. 

488. Conveyance to local authority.] — 

The City of Bath Act, 1851 (c. civ), constituting 
the mayor, etc., the local board of health for the 
city of Bath, incorporates portions of Public 
Health Act, 1848 (c. 63), but expressly excepts 
sect. 151, which exempts from stamp duty, deeds, 
etc., executed by local boards for the purpose of 
that Act. Sect. 85 of the Bath Act declares 
that the Act shall be subject to the provisions of 
any subsequent Act for amending the Public 
Health Act, 1848 (c. 63). The Local Government 
Ac.t, 1858 (c. 98), is to be construed with & form 
part of Public Health Act, 1848 (c. 63), & to take 
effect where the Act of 1848 was already in force 
wholly or paiHally ; & local hoards formed under 
the later Act are to have all the rights & liabilities 
of boards under the Act of 1848. A subsequent 
Act of 1861 provides that the Act of 1858 shall 
extend to local boards constituted under local Acts 
as well as under the general Act of 1858, with this 
qualification, that provisions of the general Act 
opposed to or restrictive of the provisions of any 
local Act, shall be of no force in the district for 
which the local ^Act was passed : — Held: a deed 


P ART IX. SECT. 5. 

e. Transfer of land in a State hy 
private persons to Commonwealth — Not 
ta^ahle.] — A memorandum of transfer 
of land held under Real Property Act 
(N. S. W.) to the Commonwealth for 
Commonwealth puriJoscs under Pro- 
perty for Public Purposes Acquisi- 
tion Act, 1901, s. 3, is not liablo to 
stamp duty under sect, 2, sched, 4, 
& therefore the Commonwealth is 
entitled to have such Instrument 
marked exempt by the Comr. for the 
purpose of regristratlon imder Real 
Property Act. — The Commonwealth 
V. State of New Soitth Wales (1906), 
3 C. L. R. 807.— AUS. 

f. Deed of Peers v. Col- 

lector OP Imposts, [1020] V. L. R. 
51C.— AUS. 

ff. .] — A transaction Is not liable 

to duty as a deed of gift under 
Stamp Acts (Amendment) Acts, 1891 
& 1895, unless there is some instni- 
ment, or series of instruments perhaps, 
executed by donor for the purpose of 
Fivine: effect to the gift. — Hannah r. 
Stamps Comr. (1902), 21 N. Z. L. R. 
409.— N.Z. 

h. Summons to agent — Under ab- 
sent or absconding debtor process.] — A 
summons to agent under the absent 
or absconding debtor process is not a 


writ of summons within 1879 Act, 
c. 86 (in relation to the issue ot stamps 
for the support of the law library at 
Halifax), & does not require to have 
a stamp affixed thereto, as provided 
by the Act. — H enry r. Curry (1890), 
2^ N. S. R. 152.— CAN. 

k. Manufacturing company — Vower 
In pr(ymote companies.] — A manu- 
facturing CO. which by its arts, of 
aasocn. is empowered to promote cos., 
& to hold & deal in their shares, & to 
acquire & sell patents & licences, is 
not a CO. formed exclusively for manu- 
facturing purposes, & is not entitled 
to be exempted from payment of stamp 
duty. — Be Electric Light & Pow’er 
Co., Ltd. (1883), 2 N. Z. L. R. 28 
(S. C.).— N.Z, 

l. Statutory dedaration.] — A stu,tu- 
tory declaration verifying a copy of 
the lost balance sheet of a co., & 
deposited with It in the office of the 
Registrar of the Supremo Ct. in com- 
pliance with Fire & Marine Insurance 
Companies Act, 1889, s. 11, is a declara- 
tion filed in a ct. within the meaning 
of the first exemption under the head- 
ing of “ Affidavits & Declarations ” in 
Stomp Act, 1882, Sohed. 3, & is 
therefore exempt from stamp duty. 
— Rc Commercial Union Assurance 
Co., Ltd. (1899), 18 N. Z. L. R. 585. 
—N.Z. 


m. Instrvfheni dedicating road to 
local authority.] — An instrument dedi- 
cating land to a local authority for 
the use of the public, although the 
dedication is expressed to he for con- 
sideration, is exempt from stamp duty 
under the exemptions contained in 
Stamp Act, 1882, Sched. 3, Par. 2, 
under the head of “ conveyance on 
sale,'' the word “ dedicating " in that 
exemption not necessoi'lly implying a 
grant without consideration — Hutt 
Borough Council v. Stamps Comr. 
(1900), 20 N. Z. L. R. 500.— N.Z. 

n. Letter of ohligation.] — A letter of 
obligation if produced hy the Crown 
in the Ct. of Justiciary need not he 
stamped. — D ick (1832), 4 Sc. Jur. 
594.— SCOT. 

o. Acknowledgments signed by de- 

fendant.] — In an action by the exors. 
of a deceased for cash advances, there 
were produced acknowledgments 
signed by defender blank, &; after- 
wards filled up by deceased : — Held : 
such documents did not require to bo 
stamped.— Hamilton 'a Executors r. 
Struthers (1858). 21 Dunl. of 

Sess.) 51 ; 31 Sc. Jur. 4 2.— SCOT. 

p. Feu contract.] — Lanarkshire 
County Council v. Inland Revenue 
Comrs., [1918] S. C. (H. L.) 126; 55 



266 Revenue. 


Sed. 6. — Ewemptions from stamp duties. Sect. 6 : 
Sub-sects. 1> 2 <fe 3, Jg.] 

by which, in pursuance of the powers in the Act 
of 1858, land was conveyed to the mayor, etc., of 
Bath, “ acting as the local board, & requiring the 
land thereby conveyed for a street improvement 
within their district,*' was exempt from stamp 
duty by virtue of Public Health Act, 1848 (c. 63), 
s. 151, notwithstanding the express exception of 
that sect, from the Bath Local Act of 1851 . — ^Bath 
CoRPN. V. Inland Revenue Comrs. (1871), 40 
L. J. Ex. 181 ; 25 L. T. 28 ; 20 W. R. 80. 

Building societies.] — See Building 

Societies, Vol. VII., pp. 483, 484, Nos. 175-182. 

Friendly societies.] — See Friendly 

Societies, Vol. XXV., pp. 291, 295, Nos. 27, 46, 47. 

Acknowledgments in writing.] — See 

Limitation of Actions, Vol. XXXII., p. 378, Nos. 
615-619. 

Contracts of poor law authorities.] — See 

]*oor Law Amendment Act, 1834 (c. 76), s. 80. 
Particular instruments.] — See Sect. 6, post. 


Sect. 0.— DUTIES UPON PARTICULAR 
INSTRUMENTS. 

Si:b-sect. 1. — Admission to Office or Position. 
Sec Stamp Act, 1891 (c. 39), ss. 18-21, sched. 1, 
Finance Act, 1895 (c. 16), s. 10. 

489. Adiplsslon of several persons — On single 
stamp — Validity as to all persons.] — R. v. Reeks, 
No. 410, mile. 


Sub-sect. 2. — Affidavit and Statutory 
Declaration. 

See Stamp Act, 1891 (c. 39), sched. 1. ; Finance 
Act, 1907 (c. 13), s. 6 ; Patents <& Designs Act, 
1907 (c. 29). 

490. Separate stamp for each affidavit,] — 

There must be a distinct & sepai*ate stamp for each 
distinct affidavit, before the same can be used or 
read. — Atkins v. Reynolds (1815), 2 Chit. 14. 

491. One affidavit relating to several matters — 
Stamp in respect of each matter.] — ^An affidavit 
that relates to several indictments or causes must 
have as many stamps as there are cases to which 
the affidavit & motion founded thereon apply. — 
R. V. Cart^sle (1819), 1 Chit. 451. 

492. Memorandum of sworn parol statement — 
Whether affidavit stamp required.] — By Distress 
for Rent Act, 1738 (c. 19); s. 23, the sheriff, on 
taking a replevin bond, must ascertain the value 
of the goods distrained, on oath. Where the under 
sheriff administered the oath to A. B., the broker, & 
there was also written on the margin of the replevin 
bond, “A. B. maketh oath, that the value of the 
goods within specified is £49 166’. Od.” ; — Held : 
this was a mere memorandum, & did not require 
an affidavit stamp. — Dunn v, Lowe (1827), 4 
Bing. 193 ; 12 Moore, C. P. 407 ; 5 L. J. O. S. C. P. 
149 ; 130 E. R. 742. 

493. Statutory declaration — Sworn by one per- 
son as to whole — As to part by another — Only 


one stamp required.] — R eversionary Interest 
Society, Ltd. v. Inland Revenue Comrs., No. 
423, ante. 

494. Alteration in.] — Pearson v. Wu.cox, No. 
455, ante. 

495. .] -Prince v. Nicholson, No. 456, 


Sub-sect, 3. — Agreement and Memorandum 
OF Agreement. 

A. In General. 

See Stamp Act, 1891 (c. 39), ss. 22, 23, sched. I. 

496. Proposal.] — In an action for work & 
labour, a proposal on the part of deft., which was 
not finally acceded to, containing an estimate for 
the amount of the work, may be read in evidence 
by deft., although it be not stamped. — Penniford 
V. Hamilton (1819), 2 Stark. 475 ; 171 E. R. 710, 
N. P. 

Annotation: — Apld. Parker w Dubois (1836), Tyr. & Gr. 

243. 

497. .] — Hudspeth v. Yarnold, No. 521, 

post. 

498. Acceptance of oral proposal.] — ^Where a 
proposal made orally is assented to in writing, the 
latter, being evidence of an agreement, is not 
admissible witljout a stamp, as where it is written 
by deft. A signed by pltf. — Hegarty v. Milne 
(1854), 14 C. B. 627 ; 2 C. L. R. 779 ; 23 L. J. C. P. 
151; 18 Jur. 490; 139 E. R. 258; suh nom. 
Petergate V. Milne, 23 L. T. O. S. 78 ; 2 W. R. 
373. 

499. Agreement not required to be in writing.] — 

Vaughton V. Brine, No. 535, post. 

500. Agreement signed by one pnrty.] — 
Hughes v. Budd, No. 532, post. 

501. .] — It [an agreement, signed only by 

one of the parties] may nevertheless be a “ minute 
or memorandum ’* of an agreement, &, as “ evi- 
dence ” of it, may require a stamp (Cockburn, 
C.J.). — OxENHAM V. Smythe (I860), 2 F. & F. 220. 

502. Agreement not binding per se.] — The 
stamp imposed by Stamp Act, 1815 (c. 184), on 
agreemei-xT under hand, applies, only to agreements, 
which, per se, are binding as agieements. — R. v. 
St. Martin’s Leicester (Inhabitants) (1834), 
2 Ad\& El. 210 ; 4 Nev. & M. K. B. 202 ; 2 Nev. 
& M. C. 472 ; 4 L. J. M. C. 25 ; 111 E. R. 81. 
Annotation Mentd. Hill v. Harry (1842), 7 Jur. 10. 

503 . Document as evidence of previous 

contradt.] — A wilting containing not direct evi- 
dence of a contract, but merely evidence of a 
material fact from which a contract may be in- 
ferred, does not require a stamp. 

A letter was written by pltf.’s attorney to deft.’s 
attorney, requesting to know whether deft, wished 
Itf. to pay certain calls in a joint stock co. for 
im, to which deft.’s attorney, in reply, wrote a 
letter authorising pltf. to pay the calls. In an 
action to recover the sum paid : — Held : the letters 
did not require an agreement stamp. — Parker v. 
Dubois (1836), 1 M. &. W. 30 ; 1 Gale, 366 ; Tyr. 
&Gr. 243; 6 L. J. Ex. 00. 

504. .] — A document which is not 

intended to operate as a binding contract, but is 


Sc. L. R. 504 ; [1917] 2 S. L. T. 17.— 
SCOT. 

q. Clompanv carrying on Inieine^a in 
colon]! — Principal office in England.] 
— Tho momorandum of assocn. oI a 
limited co. having its principal office 
in England declared that one of tho 
objects of the co. was “ to carry on 
in an^art of tho world the business,” 
etc. TTie co. carried on business 
through an agent in the Capo Colony : 


— Held : the co. was not liable to 
stamp duty.— Marshall v. Obpen 
(1895), 72 L. T. 783, P. O.— S. AF. 

PART IX. SECT. 6, SUB-SECT. 2. 

r. Papers annexed to affidavit .] — 
Papers annexed to an affidavit are not 
lillngs distinct from the affidavit, & 
do not require to bo stamped. — Case 
V. Stephens (1890), 6 Man. L. R. 552. 
—CAN. 


PART IX. SECT. 6. SUB-SECT. 3.— A. 

496 i. Proposal.] — A written pro- 
posal or a written offer does not become 
subject to stamp duty bv reason of 
subsequent acceptance which is not 
in writing. — Secretary to itje Comr. 
OF Salt, Abkari & Separate Revenue 
V. South Indian Bank, Ltd., Tin- 
NEVKLLY (1913), I. L. R, 38 Mad. 349. 
— IND. 
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only used as evidence of a previous contract is 
not within Stamp Act, 1816 (c. 184), which imposes 
a stamp upon agreements, whether used as evi- 
dence of a contract, or as obligatory upon the 
parties. — Beeching v. Westbrook (1841), 8 
M. & W. 411 ; 1 Dowl. N. 8. 18 ; 10 L. J. Ex. 464 ; 
151 E. R. 1099. 

Annotation: — Apid. Fancourt v. Thomo (1846), 9 O. H. 

; Knight t>. Barber (1846), 16 M. & W. 66. Consd. Toll 
Exch. 230. Reid. Marshall v. Powell 
(1851), 17 


505. .] — As to the admissibility of the 

latest document, 1 think it required no stamp. It 
is merely a recapitulation of the former agreement ; 
& its object seems to have been to show that the 
promissory note was given up on the day named : 
& for this purpose I cannot but think it was re- 
ceivable without a stamp. The former agreement, 
which was rehearsed, was properly stamped, &; 
is binding. I cannot think that a memorandum 
which merely recites a former agreement requires 
a stamp (Lord Denman, C.J.). — Marshall v, 
Powell (1846), 9 Q. B. 779 ; 1 New Pract. Cas. 
690 ; 16 L. J. Q. B. 5 ; 8 L. T. O. S. 159 ; 11 .Tur. 
61 ; 115 E.R. 1475. 

506. .] — Wood v. Oockerell, No. 

518, post. 

507. .] — If, after two parties have 

orally agreed to certain terms, one of them desires 
that they shall be put into writing, & the other 
writes them out in the form of a proposal, which is 
orally accepted ; this, though necessary to be put 
in as matter of evidence, docs not require a staini) 
as an agreement. — I jAINo v. >Smith (1862), 8 ¥. & F, 


B. Particular I'nstanccs. 

See Stamp Act, 1891 (c. 89), ss. 22, 23, sched. I. 

508. Indorsement on deed — Altering terms of 
debt.] — A memorandum on the back of a debt, 
altering some of the terms of it, does not require to 
be stamped. — Herne v. Hale (1800), 3 Esp. 237, 
N. P. 

509. Acknowledgment of debt.] — A written 
paper containing a bare acknowledgment of a 
debt is good evidence under the money counts, 
without a stamp. — Israel v. Israel (1808), 1 
Camp. 499 ; 170 E. R. 1035, N. P. 

610. With promise of repayment.] — An 

instrument whereby pltf. acknowledges a loan of 
money, promises repayment, & engages to pay 
an unliquidated demand out of interest, & to pay 
the principal <fe the remainder of the interest to 
the lender, his exors., administrators, & assigns, 
is not a promissory note, <fc it is properly stamped 
with an agreement stamp. — Bolton v. Dugdale 
(1833), 4 B. & Ad. 619 ; 1 Nev. & M. K. B. 412 ; 
2 L. J. K. B. 104 ; 110 E. R. 589. 

Annotation : — Re!d. Davies v. Wilkinson (1839), 10 Ad. & El. 

98. 


511. I.O.U. — Stating time for payment.] — 

An instrument in the following form: “ Oct. 11, 
1831. I.O.U. £20, to be paid on the 22nd inst., 
W. B.,” requires a stamp, either as a promissory 
note, or as an agreement tor the payment of money 
above the value of £10. — Brooks v. Elkins 
(1836), 2 M. & W. 74 ; 2 Gale, 200 ; 6 L. J. Ex. 6 ; 
150 E. R. 675. 

Annotations Jarvis v. Wilkins (1841), 7 M. & W, 

410 ; Melanotto v. Teasdalo (1844), 1 New Pract. Cas. 

37. 


512. .] — A paper signed by deft, was in 

the following form : “ Mr. H., pltf., has advanced 
mo £12 on furniture, etc., delivered to him at 
Stratford ” : — Held : this did not require a stamp. 
— Huxtey V. O’Connor (1837), 8 C. A" P. 204, 
N. P. 


518. • In memorandum of relinquishment of 

possession.]— Rogers v. Calvert (1859), 1 F. & F. 
680. 

514. No definite time for payment stated.] 

— ^A document in these words: “ I., A., have this 
day borrowed of B. £300 4 per hundred, payable 
yearly/’ does not require a stamp, either as a 
promissory note or an agreement. — Cory r. 
Davis (1863), 14 0. B. N. S. 370 ; 143 E. R. 489 ; 
sub nom. Coney v. Davies, 2 New Rep. 29. 
Annotation : — Montd. Blewitt v. Trltton, [1892] 2 Q. B. 

327. 

.] — See Limitation op Actions, Vol. 

XXXII., pp. 378, 379, Nos. 615-619. 

515. Prospectus — Containing agreement — 
Actual copy delivered.] — Where the agreement on 
which the action is brought is contained in a 
prospectus of terms delivered by pltf. to deft., 
it is necessary to get that identical copy stamped, 
which has been delivered, & it is not sufficient to 
get another copy stamped. — Wili^iams v. Stough- 
ton (1817), 2 Stark. 292 ; 171 E. R. 650, N. P. 
Annotation : — Refd. CRiadwick v, Clarko (1845), 1 C. B. 

700. 

516. Containing proposal only.] — In an 

action by a schoolmaster for a sum of money in 
lieu of three months’ notice of the removal of 
applt.’s, defi.’s, sons from school, it appeared 
that applt.’s agent having expressed a wish to 
place applt.’s sons under resp.’s, pltf.’s, care, 
received from the latter a prospectus, which stated 
that the terms were sixty guineas per annum, & 
that three montlis’ notice or payment was required 
previously to the removal of the pupil. Resp. 
at the time of delivering the prospectus agreed, 
verbally, that the boys should be chai‘ged for at 
the rate of fifty guineas per annum each. The boys 
were’, thereupon, sent to resp.’s school, & were 
taken away without the stipulated notice : — Held : 
the prospectus was a proposal, & not an agreement, 
& no stamp was necessary. — Clay v. Crofts 
(1851), 20 L. J. Ex. 361 ; 17 L. T. O. S. 231. 
Annotation : — Refd. Carlill v. Carbolic Smoko Ball Co.» 

[1892] 2 Q. B. 484. 

517. Correspondence — Letter proving contract 
— Marriage.] — A letter read to prove a contract 
of marriage need not bo stamped. — O rford v. 
Cole (1818), 2 Stark. 351 ; 171 E. R. 670, N. P. 
Annotation : — Refd. Wrlgley v. Smith (1834), 3 L. J. K. B. 

116. 

518. .] — Semble : letters offered in 

evidence to prove the terms of a contract ought to 
be stamped, though they purport to refer to an 
agreement previously made, to terms previously 
accepted. — Wood v. Cockerell (1846), 7 L. T. 
O. S. 469. 

519. Evidence of material fact — From 

which agreement inferable.] — Parker v. Dubois, 
No. 503, ante. 

520. Letter to third party.] — A letter, in 

which deft., who was proprietor of a theatre, wrote 
to a third person, saying, “ F. must be satisfied 
with his present salary until I know what turn the 
season takes,” is not an agreement, & does not 
require a stamp, — Frazer v. Bunn (1838), 8 
0, & P. 704, N. P. 

521. Containing proposals only.] — Deft., 

a manager of a theatre, wrote to the pltf., an 
actor, offering him an engagement, at a weekly 
salary of £2. Some months afterwards deft, wrote 
to the pltf., stating that his services would be no 
longer required, unless he would accept 30^r. a 
week only, for the summer season. Deft. , however, 
subsequently wrote to pltf. as follows, “ I have 
received your letter, & on reconsideration will give 
you the same terms, £2, per week for the summer 
season.” In an action for the amount of pltf.’s 
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Sect. 6. — DtUies upon particular instruments : Sub- 
sect 3, B.] 

salary, as actor at doft.’s theatre: — Held: the 
above letters were only proposals, & did not 
require a stamp. — Hudspeth v, Yarnold (1850), 
9 0. B. 625 ; 19 L. J. O. P. 321 ; 15 L. T. O. S. 227 ; 
14 Jur. 578 ; 137 E. R. 103G. 

Anrvotaiions : — Refd. Teterfirate v. Milno & Smith (185:1). 

2:1 L. T. O. S. 78 ; Smith v. Neale (1857), 2 C. B. N. S. 

07 ; Carlill r. Oarbolio Smoke Ball Co., [1892] 2 Q. B. 

484. 

522. Receipt — Bill of exchange payable after 
date.] — An instrument given by an overseer of 
the poor to the reputed father of a bastard child, 
statmg, that he had received a sum of money from 
the latter by a bill of exchange, payable after date, 
& which, when paid, would exonerate him from 
the expenses attending the birth & maintenance of 
such child, does not require an agreement stamp 
within Stamp Act, 1815 (c. 184), sched. Part I. ; 
but a receipt stamp is sufficient for such a docu- 
ment. — Watkins v, Hewlett (1819), 1 Brod. & 
Bing. 1 ; 3 Moore C. P. 211 ; 129 E. R. 023. 

623. For rent — Stipulation against waiver.] 

— ^A receipt for rent, stipulating that acceptance 
of rent shall not operate as a waiver of a previous 
notice to quit, does not require an agreement 
stamp under Stamp Act, 1815 (c. 184). — Doe d. 
Wheble V. Fuller (1835), Tyr. & Gr. 17. 

624. — - Goods held at another’s disposal.] — 
In assumpsit on a contract to redeliver, on request 
wine which had been placed in deft.’s care, pltfs. 
offered in evidence a writing, signed by deft., a 
wine merchant, in substance as follows, “ this is to 
certify that M., deft., has in his ce ^ar, belonging 
to H.,” under whom pltfs. claimed, “ that is paid 
for, twelve dozen of port wine, etc.. Mar. 5, 1823. 
Received from H. five bottles of port, etc. making 
in the whole, etc. All the above wine paid for ’ ’ : — 
Held : such writing was admissible without a 
stamp not being an “agreement, or any minute 
or memorandum of an agreement,” or “ evidence 
of a contract,” within Stamp Act, 1815 (c. 184), 
sched. Part I,, Title Agreement. — Blackwell v. 
M^UGHTAN (1841), 1 Q. B. 127; 113 E. II. 
1078. 

525. Sum written off on mortgage debt,] — 

“ Mr. .T. having written off the sum of £72 35 . 9d. 
from his mtge. debt, being five quarters rent of his 
house, I hereby discharge the said rent to this 
June 24, 1841 ”: — Held: to be improperly 

stamped as an agreement, & to require a receipt 
stamp. — Lucas v, Jones (1844), 5 Q, B. 949 ; 
Dav. & Mer. 774 ; 13 L. J. Q. B. 208 ; 3 L. T. O. 8. 
101 ; 8 Jur. 422 ; 114 E. R. 1506. 

Annotation: — Mentd. Gingell v. Purkins (1850), 4 Exch. 

720. 

526. A^eement to repay money on certain 

event.]-— A receipt for money, stating that it is to 
be repaid on a certain event, is an agreement, & 
requires a stamp as such. — Batson v. Trance 
(1862), 3 F. & F. 320. 

627. Broker’s note to principal — Statement of 
pu^haser.] — A note sent by a broker to his 
principal of a purchase he had made, does not 
require a stamp, as a minute or memorandum of 
an agreement ; although the subject of the 
purchase be above £20 value, &- not within any 
exemption from stamp duty. — Josephs v. Pebrer 
(1824), 1 0. & P. 341 ; 170 E. R. 1223. 

Annotations : — Refd. Tomkins v. Savory (1829), 0 B. & C. 

704. Mentd. London Grand Junction By. v, Freuman 

(1841), 2 Man. & G. 606. 

528. .] — A note sent by a broker to 

his principal containing an account of a purchase 
of shares in a joint stock co., & the price paid for 
the same, does not require a stamp. — Tomkins v. 


Savory (1829), 9 B. & C. 704 ; 4 Man. & Ry. K. B. 
538 ; 7 L. J. O. 8. K. B. 334 ; 109 E. R. 262. 

529. Inventory of goods — Containing terms of 
letting.] — Duffjll v. Spottiswoodk (1828), 3 
C. & P. 435, N. P. 

Annotation : — Mentd. Jones (Holkmay) v. Woodhouse, 
[1923] 2 K. B. 117. 

530. Agreement for work.] — Pltf. entered into 
a written agreement, unstamped to do certain 
repairs in deft.’s house on specified terms. During 
the progress of the work the original plan was 
departed from, & additional work was done, not 
provided for by the written agreement : — Held : 
pltf. could not sue for the value even of such 
additional work without producing the agreement 
& it being unstamped, he could not use it to show 
that that work was not included in it. — ViNCENn' v. 
Coles (1829), 3 C. &; P. 481 ; Dan. & LI. 284 ; 
Mood. & M. 257 ; 7 L. J. O. S. K. B. 130. 

Annotations: — Refd. Fielder v. Bay (1829), 6 Bing. 332; 
Parton V. Cole (1841), 11 L. .1. Q. B. 70 ; Buxton u. CoralHli 
(1844), 1 Dow. & L. 585. Mentd. B. v, Ayrton (1844), 2 

L. T. O. S. 309, 

631. .] — Pltf. may recover on proof of 

work done, on an implied contract, although it 
appear in the course of deft.’s case, that there was 
a written agreement relating to the matter, but 
which cannot be read for the want of a stamp. 
Secus, if the fact come out in the course of pltf.’s 
case. — Fielder v. Ray (1829), 6 Bing. 332; 4 
C. & P. 61 ; 3 Moo. & P. 659 ; 8 L. J. O. 8. C. P. 
65 ; 130 E. R. 1308. 

Annotation : — Refd. Crowtber v. Solomons (1848), 6 C. B. 
758. 

532. ,] — (1) If an agreement cannot be 

read in evidence for want of a stamp, pltf. cannot 
recover the value of the work & labour to which the 
agreement refers, although deft, may have had the 
benefit of it. 

(2) An agreement signed by pltf. only is, as 
against him, valid in point of law as an agreement, 
& must, therefore, be stamped. — Hughes v, Budd 
(1840), 8 Dowl. 478 ; 4 Jur. 654. 

Annotations : — As to (2) Refd. Knight v. Barber (1846), 16 

M. & W. 06. Generally, Refd. Wood u. Cockerell (1846), 
7 L. T. O. S. 469 ; Gurr v. Scudds (1855), 11 Exch. 190. 
Mentd. Bawlins v. West Derby Overseers (1846), 2 C. B. 
72. 

533. Memorandum indorsed on conditions of 
sale.] — A printed copy of the particulars of sale of 
certain freehold premises was sent to a third party 
by the purchaser who had wi‘itten upon it the 
following memorandum. “ This is the particular 
under which I purchased the bath rooms, in con- 
firmation of my lease,” but had not signed it : — 
Held : it might be given in evidence without a 
stamp in an action by such third party against 
the purchaser. — Mott v. Delane (1838), 2 Jur. 
592. 

534. Rules for government of school — Pre- 
scribing terms of employment of master.] — The 

trustees of a free school drew up rules for the 
government of the school, prescribing also the 
terms upon which the master should hold or be 
dismissed from his office. These were signed by 
the trustees & by the master, who was already in 
office ; & were produced by the trustees on the 
trial of a cause between them &; the master, then 
dismissed, as “ rules agreed upon at a meeting of 
the trustees held,” etc. : — Held : they were 
admissible without having been stamped as an 
agreement. — Browne v, Dawson (1840), 12 Ad. 
& El. 624 ; 4 Per. & Dav. 355 ; 113 E. R. 950. 
Annotations : — Mentd. Whittington v. Boxall (1843), 5 Q. B. 
139 ; Williams v. Hughes (1843), 2 L. T. O. S. 208 ; 
Jones V. Chapman (1848), 2 Exch. 803 ; Murray v. Hall 
(1849), 18 L. J. C. P. 161 ; Humphrey v. Nowland (1862), 
15 Moo. P. C. C. 343 ; Scott v. Matthew Brown (1884), 
51 L. T. 746 ; Hemmings v. Stoke Poges Golf Club, [1920] 
1 K. B. 720. 
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535. Resolution of committee — Appointment of 
secretary *1 — A resolution of an unincorporated 
assocn., signed by the parties making it, for the 
appointment of an individual to the office of 
secretary to the assocn. for a specified period at a 
weekly salary, is not an agreement or memo- 
randum of an agreement, requiring a stamp, 
within Stamp Act, 1815 (c. 184). 

The words “ whether the same shall be only 
evidence of a contract, or obligatory upon the 
parties from its being a written instrument ” are 
used to exclude the excuse that the agreement, 
of which some memorandum is given as evidence, 
need not have been made in writing (Maule, J.). — 
Vaugiiton V, Brine (1840), 1 Man. <& G. 359; 

1 Scott, N. B. 258 ; 9 L. J. C. P. 326 ; 4 Jur. 464 ; 
133 E. B. 373. 

Annotations : — Folld. Hoechlnp Westbrook (1841), 1 Dowl. 

N. S. 18. Reid. Uctholl r. Blcncowe (1841), 3 Man. & Q. 

119; Chanter v. Dickinson (1843), 5 Man. & G. 253; 

Knight V, Barber (1846), 16 M. & W. 66 ; Marshall v. 

Powell (1846), 1 Now Pract. Cas. 590 ; Clay v. Crofts 

(1851), 17 L. T. O. S. 231; Ward v. Londesborough 

(1852), 12 C. B. 252 ; Dowel's v. Fowler (1855), 25 L. T. O. S. 

203. 

536. .] — Mills v . British Provident 

Life & Eire Assurance Society (1859), 1 E. & F. 
007. 

537. Statement of acceptance of tender for 

work.] — Pltf. entered into an express contract 
with a committee of individuals, associated to- 
gether for the purpose of obtaining an Act of 
Parliament for making a turnpike road, to do 
certain work for a specified sum, he afterwards 
caused his name to be inserted in the list of sub- 
scribers for two shares : — Held : he was not 
thereby precluded from recovering upon such 
express contract. A minute of a resolution come 
to by a committee, that a tender for work was 
accepted, is not a minute or memorandum of an 
agreement requiring a stamp within Stamp Act, 
1815 (c. 184), but a minute of a resolution which 
purported, on the face of it, to be an agreement 
that pltf. should have an additional sum for th(i 
extra trouble imposed on him by a deviation from 
the original line of road, & which was read over to 
pltf., & was assented to by him, requires an agree- 
ment stamp. — Lucas v. Beach (1840), 1 Man. & 
G. 417 ; 1 Scott, N. B. 350 ; 133 E. B. 396. 
Annotations: — Folld. Bccclilng v. Wofltbrook (1811), 8 

M. & W. 411. Reid. Powers Fowler (1855), 25 L. T. 

(). S. 203. Mentd. Smith v. Archibald (1849), 14 L. T. 

O. S. 174 ; Clay v. Soutbau (1852), 16 J-ur. 1074. 

538. Agreement for additional work — 

Read to & accepted by plaintiff.] — Lucas v . 
Beach, No. 537, ante . 

539. Result communicated to plaintiff.] — 

In an action against a joint stock co. for breach of 
contract to employ & pay for services, the certifi- 
cates for shares issued under its seal are sufficient 
evidence as against the co. that it is registered. 
Under resolutions before registration evidence, if 
ratified after registration, even though relating 
to fixtures, etc., the co. having taken to A partly 
paid for them, resolutions of w^ch the result was 
communicated to pltf. : — Held : evidence of an 
agreement, but not requiring a stamp. — M ostyn 
V. Calcott Hall Mining Co. (1858), 1 E. & F. 334. 

54-0. Offer to dispense with notice to quit.] — 
Pending a negotiation for a tenancy, the terms of 
which were arranged by parol, the landlord signed 
& delivered to the tenant the following memo- 
randum, “ I shall be happy to allow Mr. B. to 
leave the apartments without any notice, if he 
finds anything which may at all lead him to 
suspect that there is any embaiTassment in his 
landlord : — Held : this was not such an ap-ee- 
ment or minute of an agreement as to require a 


stamp. — BetheIjL v. Blencowe (1841), 3 Man. & 
G. 119 ; 3 Scott, N. B, 568 ; 10 L. J. C. P. 243 ; 
133 E. B. 1081. 

Annotation : — Mentd. Howard v. Smith (1841), 3 Man. &: G. 

254. 

541. Distress for rent — Offer to indemnify 
bailiff .] — Held : an undertaking, whereby a party, 
describing a distress to be taken for rent claimed 
to be due to him, engages to indemnify the bailiff 
who makes the distress, does not require an 
agreement stamp. — Cox v. Bailey (1843), 6 
Man. & G. 193 ; 6 Scott, N. B. 798 ; 134 E. B. 
861. 

Annotations : — Refd. Taylor v, SI cole (1847), 16 M. & W. 

665 ; Semple v. Steiriau (1853), 8 Exch. 622. 

542. Undertaking by tenant to give pos- 

session — In consideration of forbearance from sale 
of goods.] — The following document was held not 
to require an agreement stamp : “ I, N. E. do 

hereby request S. B. bailiff to my landlord, who on 
Nov. 4, 1848, having distrained my goods on the 
premises which I now hold, situate at, etc., for the 
sum of £100 as rent due to S. B. ; & I request him 
to forbear the sale thereof until Feb. 2, 1849, to 
enable me to discharge the said rent ; & I do hereby 
request, agree, & consent that the goods so dis- 
trained shall remain at my proper cost in his 
possession upon the premises until Feb. 2, 1849 ; 
& I undertake to give up the same goods, & not to 
replevy the same, that this distress shall remain 
in full force during that time ; & I do hereby 
undertake to give up peaceable possession of the 
premises & effects distrained on Feb. 2, 1849, & 
pay all costs & charges attending this distress.^' — 
Fishwick V. Milnes (1850), 4 Exch. 825 ; 19 
L. J. Ex. L53 ; 154 E. B. 1450. 

543. Accounts showing balance between part- 
ners.] — In an action by a coach proprietor against 
his co-proprietor for the amount of certain monthly 
balances of accounts, it appeared that up to 
July 5, 1842, pltf. A another proprietor horsed 
the coach between them ; that on that day the 
latter sold a part of his interest to deft., upon 
certain terms contained in a written agreement of 
that date, which, although not seen by pltf., was 
communicated to him ; & that the business was 
afterwards caiTied on according to its terms. 
After July 5, the accounts between the three were 
settled every 28 days by a clerk who had formerly 
"settled for the two ; he made them out monthly, 
& sent them to deft., without ever hearing any 
complaint from him as to his not having received 
them, or of any incorrectness in them ; — Held : 
these accounts were admissible in evidence, as 
tending to show the striking of a balance between 
the parties, & they need not be stamped either as 
awards or agreements. — Dixon v. Wing (1843), 
1 L. T. O. S. 647 ; subsequent proceedings (1844), 
3 L. T. O. S. 159. 

544. Grant of licence.] — Chanter v. Dickin- 
son, No. 486, ante . 

545. .] — Biver Thames Conservators v. 

Inland Bevenue Comrs., No. 647, post . 

546. Circular — Undertaking to return deposit.] 
— Ward v. Londesborough (Lord), No. 597, post . 

547. .] — The provisional directors of a 

projected railway co. of whom deft, was one, after 
the subscribers’ agreement had been prepared, 
issued a circular letter referring to certain arrange- 
ments made with another existing co., & stating 
that in the event of the Act not being obtained, the 
directors undertook to return the whole of tho 
deposits without deduction. Upon tho faith of 
this pltf. applied for, & obtained, an allotment of 
shares in the projected co. The letter of allot- 
ment was accompanied with a copy of the circular ” 
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& stated in the usual form that the bankers* 
receipt for the deposits would be exchanged for 
scrip on pltf . executing the subscribers* agreement. 
Pltf. paid the deposits on his shares, obtained the 
bankers* receipt, & signed the subscribers’ agreement 
& obtained scrip certificates. The subscribers* 
agreement contained a clause fully indemnifying 
the provisional directors in respect of all contracts 
& tilings made & done in pursuance of the powers 
given to them, & authorised them to reimburse 
themselves out of the funds of the co. all costs & 
expenses which they might incur or be put to, in, 
or incident thereto, & to apply the deposits & 
calls, among other things, in defraying the pre- 
liminary expenses & the expenses of the applica- 
tion to Parliament, The deed also contained a 
general covenant of indemnity against all costs & 
charges incurred by the directors in the execution 
of their duty. The directors failed in obtaining an 
Act of Parliament, £1 per share was returned 
to the shareholders, the rest of the funds having 
been spent in defraying the preliminary & parlia- 
mentary expenses. Afterwards, pltf., by letter, 
demanded repayment of the whole of the deposits 
on Ills shares, & adding that he should expect to 
be paid £5 per cent, interest from a certain date : — 
Held : (1) the contract upon which pltf. had paid 
liis deposits \vas, that, in the event of an Act not 
being obtained, the whole of his deposits should be 
returned, & the express undertaking to that effect 
in the circular was not in any way affected by the 
terms of the subscribers’ agreement exe mted by 
pltf., (2) the contract for the shares was not 
entirely evidenced by writing, & did not therefore 
require a stamp. — Mo watt v. Londesbouough 
(Lord) (1854). 3 E. & B. 307 ; 23 L. J. Q. B. 177 ; 
22 L. T. O. 8. 303 ; 18 Jur. 1094 ; 118 E. R. 1150 ; 
on appeal, 4 E. B. 1, Ex. Ch. 

Annotatio i : — (rcvcrallu, Mentd. JohriHon v, (Joslett (1850), 

18 0. B. 728 ; R. r. SaddJors' Co. (1<S01), 3 E. & E. 72 ; 

Geakc v. Ross (J S75), 44 L. J. C. 1*. 315 ; Tautz v. Archdalo 

(1895), 11 T. L. R. 452. 

548. Memorandum stating purpose of deposit 
of title deeds.] — Where title deeds are deposited by 
way of equitable mtge., a memorandum merely 
stating the purpose for which they are deposited is 
not an agreement for a mtge., & need not be 
stamped. — Meek v. Bayliss (1862), 31 L. J. Ch. 
448. 

549. Notice to treat — In negotiations for com- 
pulsory purchase.] — A decree having been made for 
specific performance of a contract by the M. Ry. 
Co., founded upon the ordinary notice to treat, & 
assessment of value by a jury, the ct. will not 
require the notice to treat to be stamped as an 
agreement. — Rawlings v. Metropolitan Ry. Co. 
(1868), 37 L. J. Ch. 824 ; 18 L. T. 871. 

550. Advertisement in newspaper — Offer of 
reward.] — Defts. advertised that they would pay 
£100 reward to any person who contracted in- 
fluenza after having \isod their Carbolic Smoke Ball 
according to the printed directions supplied. 
Pltf. purchased a smoke ball, used it according to 
the directions, but subsequently contracted in- 
fluenza, &, relying on the advertisement, claimed 
the £100 : — Held : the offer or proposal in the 
advertisement, coupled with the performance by 
pltf. of the condition, created a contract on the 
part of defts. to pay the £100 in the event men- 
tioned in the proposal. The advertisement did 
not require to be stamped as an agreement or 
memorandum of agreement under Stamp Act, 
1891 (c. 39). — Carlill V. Carbolic Smoke Ball 
Co., [1892] 2 Q. B. 484 ; 61 L. J. Q. B. 696 ; 56 


J. P. 665 ; 8 T. L. R. 680 ; 36 Sol. Jo. 628 ; on 
appeal, [1893] 1 Q. B. 256, C. A. 

Annotaiio7is : — l^fd. Lyons v. Fox, [1919] 1 K!* li; 
Mentd. Stoddart v. Sstgar, Sa^ar v, Stoddart (1895), 73 
L. T. 215 ; World’s Tea Co. ?j. (larduer. World’s Tea Co. 
V. Gardner (1895), 69 J. P. 358 ; R. v. lUley, [1896] 1 

Q. B. 309; Re Consort Deep Level Gold Mines, 

Stark, [1897] 1 Ch. 575 ; Stollory v. Maskelyne (1898), 
15 T. L. R. 79; Johnston v. Boyes, [1899] 2 Ch. 73; 

R. V. Stoddart (1900), 70 L. J. Q. B. 189; Hawke r. 
Hulton (1905), 22 T. L. R. 169 ; Chaplin v. Hicks (1911), 
27 T. L. R. 244 ; Western Electric Co. v. G. E. Ry., [19141 
3 K. B. 554 ; Reynolds v. Atherton (1921), 125 L. T. 
690. 


Of agreement to dissolve partnership.] — 

See Partnership, Vol. XXXVI., p. 612, Nos. 


1803, 1804.’ 

Agreement pursuant to Highway Acts .] — See 
Highways, Vol. XXVI., p. 357, Nos. 832, 833. 


C. Exemptions. 

(a) “ Agreement or memorandum, the mailer 
whereof is not of the value of £5.'' 

See, now, Stamp Act, 1891 (c. 39), ss. 22, 23, 
sched. I. 

551. General rule.] — Yates v. Evans, No. 431, 
ante. 

552. Value must be proved affirmatively.] — 
(1) Where the subject-matter of an agreement is 
a limited interest worth less than £20, in a thing 
worth more than £20, the agreement does not 
require a stamp. 

The right of occupation could not be worth £20, 
because the occupation was determinable at any 
time upon giving six months’ notice, & the right 
of occupation was the subject-matter of the agree- 
ment, & consequently no stamp was requisite 
(Lord Tenterden, C.J.). 

(2) As a stamp is I’equired only where the value 
of the subject-matter exceeds £20, it was for deft., 
who relied upon the objection, to make out the 
affirmative of that proposition (Lord Tenterden, 
C.J.). — Doe d. Morgan v . Amos (1828), 2 Man. & 
Ry. K. B. 180 ; 6 L. J. O. S. K. B. 226. 

Annotation : — As to (1) Reid. Doo d. Marlow v. Wij?giufl 

(1843), 4 Q. 13. 367. 

553 . .] — Deft, having distrained the goods 

of pltf. for arrears of rent, the latter signed the 
following undertaking ; “In consideration of C. 
giving me the household furniture distrained for 
rent due to him, but the furniture only, I undertake 
to give him possession of the premises held by my 
late husband, on or before one week from this date. 
At the expiration of the week, pltf. having in the 
meantime acted upon agreement by removing pai^ 
of the furniture, & selling other part, deft. & 
others entered took possession. In an action of 
trespass for such entry ; — Held : the memorandum 
did not require a stamp, it not appearing 
affirmatively that it related to a matter amounting 
in value to £20 . — Feltham v . Cartwright (1839), 

5 Bing. N. C. 569 ; 7 Scott, 695 ; 9 L. J. C. P. 67 ; 
3 Jur. 006 ; 132 E. R. 1219. 

554. Aggregate value exceeding statutory limit 
— Sale by auction in separate lots — To one person.] 
— Emmerson V. Heelis, No. 435, ante. 

555 . Agreement to take payment in instal- 

ments.] — A paper as follows : Memorandum, I., 
J. B., consent to take lO^. per month from W. in 
discharge of a sum of £32 W. intends giving him, 

6 upon the sum being paid, he engages giving a 
receipt in full of all demands,’’ signed by J. R., 
& dated, requires a stamp under Stamp Act, 1815 
(c. 184), sched. Part I., Title Agreement, as an 
agi'eement whereof the matter is of the value of 
£20 . — Rbmon V. Hayward (1836), 2 Ad. & El. 
666; 111 E. B. 256. 

Annotation : — Distd. Boo d. Marlow v. Wigtfins (1843), 4 

Q. B. 367. 
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666 . Two agreements relating to same 

matter — On one paper — Value of each below 
statutory limit.] — An unstamped paper containing 
two sever^ agreements relating to same matter, 
& made with same object, was attested at the foot 
of it by a witness, who had been called in by the 
parties to attest it. The value of the subject 
matter of each was below £20 ; the aggregate value 
of the subject matter of the two was above £20 : — 
Held : the paper required a stamp. — ^Angold v. 
Muskett (1860), 15 L. T. O. S. 110. 

667. Value of agreement below statutory limit — 
Agreement relating to property above statutory 
limit — Contract of bailment.] — A memorandum by 
a. wharfinger of the receipt of goods to be shipped 
in a particular manner, may be given in evidence 
to show the terms on which they were received, 
without a stamp, although the value of the goods 
was above £20 ; the wharfage being of a less 
amount. — Chadwick v. Sills (1821), By. & M. 15 ; 
171 B. K. 927, N. P. 

Annolaiions Latbani v, Rutlcy (1824), Hy. & M. 

13. Consd. Cux V. Bailey (1843), 6 Man. & G. 193. FoUd. 

Baldwin v. Alsager (1844), 13 M. 8z W. 365 ; Semplo v. 

Stcinau (1853), 8 Exch. 622. Refd. Doe d. Marlow v. 

WiffgrinH (1843), 4 Q. li. 367 ; Taylor v. SWele (1847), 11 

Jnr. 806. 

558. .] — The following memo- 

randum, “ received of L. & co. a paper parcel 
directed to H. & co., 02 Lombard street, value £260, 
which we agree to deliver to them to-morrow, 
fire & robbery excepted ; carriage paid here,** 
given by a carrier, on the receipt of goods, was 
admissible in evidence, without a stamp, as being 
an agreement, the subject matter of which did not 
exceed £20. — Latham v. Butley (1824), By. & M. 
13 ; 171 E. B. 925, N. P. 

Anvotaiions : — Consd* Cox v. Bailey (1843), 6 Man. & G. 

193. FoUd. Hill V, Hamm (1843), 5 Man. & G. 789 ; 

Semple v. SPdnau (1853), 8 Exch. 622. Refd. Doo d. 

Marlow v. WigffinH (1843), 4 Q. li, 367 ; Taylor v, Steele 

(1847), 11 Jur. 806. 

559. .] — In an action of trover 

to recover the value of certain barrels of ale, the 
following instrument was received in evidence 
on behalf of pltf. “ Memorandum. B., pltf., has 
left in the cellar at, etc., seventy two barrels 
containing ale, in U.’s casks, which I agree to 
allow II. to take from my cellar at any time within 
three months from this date, by receiving one 
day’s notice ; & if left in the cellar beyond that 
time, B., or H., or whom it may concern, to pay 
i‘cnt or warehouse room for same. Dated Aug. 4, 
1842. S.** deft,: — Held: this was properly 

received in evidence witliout a stamp, although the 
value of the goods exceeded £20, the amount of 
lent, if any, being less. — Baldwin v, Alsager 
(1844), 13 M. & W. 365 ; 14 L. J, Ex. 34 ; 4 L. T. 
O. S. 117 ; 153 E. B. 151. 

Annotation : — Folld. Semplo v. Steinau (1853), 8 Exch. 

622. 

560. Right of occupation — Tenancy 
determinable on six months’ notice.] — Doe d. 

Morgan v, Amos, No. 552, ante, 

561. .] — An a^eement to let 

certain premises for a specific period at a sum of 
£10 does not require a stamp, inasmuch as the 
matter of it cannot be looked upon as of the value 
of £20 or upwards, within Stamp Act, 1815 (c. 184), 
sched., Part I. — Doe d. Marlow v, Wiggins 
(1843), 4 Q. B. 367 ; 3 Gal. & Dav. 504; 12 
L. J. Q. B. 177 ; 7 Jur, 629 ; 114 E. B. 937. 
Annotations : — Mentd. Accidental Death Insce. v. Mackenzie 

(1861), 6 L. T. 20 ; Swlnlon r. Bacon, Swlnfeu v. Lewis 

(1861), 5 L. T. 83 ; Carlton r. Bowcock (1884), 51 L. T. 

502. Agreement for continuance of 

tenancy.] — An agreement signed in Sept. 1840, by a 
tenant in possession, to retake the premises from 


Oct. 10, 1840, when his tenancy expired, until 
Mar. 25, 1841, for the sum of £10, is not an agree- 
ment the matter whereof is of the value of £20, 
& does not require a stamp. — Marlow v Thompson 
(1842), 1 Dowl. N. S. 675 ; 11 L. J. Q. B. 150 ; 0 
Jur. 300. * 

Annotation: — Apprvd. Doo d. Marlow v. Wiggins (1843), 1 

Q. B. 367. 

663. Lease of ferry — Sale of ferry 

boat.] — Mayfield v, Bobinson, No. 690, post, 

504. Payment of interest.] — The 

following document held not to require a stamp, 
either as an agreement or a promissory note : 
** 1839, Nov. 11, I.O.U. £45 135. which I borrowed 
of Mrs. M. & to pay her 5 per cent, till paid. — 
B. T.** 

The only agreement of which the paper is evi- 
dence, is an agreement to pay £5 per cent, interest 
on £45, which is not necessarily of the value of £20. 
It is not enough that the agreement should be 
possibly of that value, it must be so in its nature 
& inception (Pollock, C.B.). — ^Melanotte v, 
Teasdale (1844), 13 M. & W. 216 ; 1 New Pract. 
Cas. 17 ; 13 L. J. Ex. 358 ; 3 L. T. O. S. 222 ; 153 
E. B. 90. 

Annotations: — Folld. Taylor v. Stoclo (1847), 16 M. & W. 

665. Refd. Itlchardson v. Green (1847), 9 L. T. O. S. 

4.35 ; Smith v. Smith (1859), 1 F. & F. 639. 

565. .] — In an action for money 

lent, etc., the following document was tendered 
in evidence : “ Berwick Mar. 16, 1841, £170 

Beceived from Mrs. B. Taylor the sum of £170 for 
value received, for which I promise to pay her at 
the rate of £5 per cent, from the above date. 
A. N. S, : — Held : not to require a stamp, either 
as a receipt, a promissory note, or an agi‘eement 
of the value of £20. 

It must appear on the face of the instrument 
or with reference to the subject-matter be capable 
of being ascertained, that the agreement was of the 
value of £20 at the time it was entered into. 
Applying that rule to the present case, it is 
impossible to say that this instrument was an 
agi*eement of the value of £20 at the time it was 
signed, for the interest might never have amounted 
to £20 (Parke, B.). — Taylor v, Steele (1847), 
16 M. & W. 665 ; 16 L. J. Ex. 177 ; 11 Jur. 806 ; 
153 E. B. 1357 ; suh norn, Taylor v. Pield, 2 New 
Pract. Cas. 221 ; 9 L. T. O. S. 79. 

566. .] — In an action for a 

breach of contract in not paying interest on an 
overdue bill of exchange pltf. tendered in evidence 
the following unstamped agi'eement, addressed 
to him, &> signed by deft. ; “In consideration of 
your discounting for me a bill of exchange of £100 
drawn by J. on E. dated Aug. 5 payaMe at one 
month after date, I hereby undertake & agree, 
that if the bill is not paid at maturity, to pay you 
interest at the rate of Is. in the pound per month, 
till the whole is fully paid & satisfied ** : — Held : 
the agreement was admissible without a stamp, 
the subject-matter of it being the payment of 
interest of less value than £20.— Semple v. Steinau 
(1853), 8 Exch. 622 ; 22 L. J. Ex. 224 ; 17 Jur. 
628; 155 E.B. 1501. 

567. Agreement of indemnity.] — The son of J. 

having been arrested, & W. becoming his bail, J. 
signed an agreement to indemnify W. from all 
liability which he might incur in consequence ; — 
Held : as one of the liabilities to which J. thereby 
subjected himself was to pay the debt for which 
the son of J. had been ai rested, <fe as that must have 
amounted to £20, the subject-matter of the agree- 
ment must have been of that value, & the agree- 
ment therefore rec^uired a stamp within Stamp 
Act, 1816 (c. 184), sched. Part 1. — Wrigley v. 
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Sect, 6 . — Dviies upon particular instruments : Sub- 
sect, 3, C, (a), (b) & (c) ; sub-sect, 4.1 

Smith (1834), 5 B. & Ad. 1117 ; 3 Nev. & M. K. B. 
181 ; 3 L. J. K. B. 116 ; 110 E. K. 1106, 

Annotation: — Distd. Taylor v. Sloole (1847), IG M. & W. 
665. 

568. .] — If a sheriff, under a fi, fa.f levy 

on goods worth £14 & tiie sheriff be sued, & 
execution creditor give the sheriff an agreement of 
indemnity, this agreement requires a stamp, unless 
the indemnity be limited to a sum under £20. — 
Shepherd v. Wheble (1838), 8 C. & P. 534, N. P, 

Anvotaiions : — Dbtd. Taylor r. Slecle (1847), 16 M. Sc W. 
665. Refd. Brown v. Copley (1814), 7 Man. Sc G. 558. 

569. Value not appearing on face of agreement.] 

— A ^v^itten undertaking by a builder to do 
certain works for “ a sum to be fixed by the 
architect,” the value not appearing on the face of 
it, held not to require a stamp. — R owland v, 
Lazarus (1859), 1 F. & F. 466, N. P. 

570. A^eement to surrender business — For sum 
below statutory limit — Under forfeiture of sum 
above statutory limit.] — An agreement to give up 
a house & goodwill of a business for £7 & not to 
open a shop in the same line of business witliin 
one mile of the house under a forfeiture of £20 is 
not illegal on the gi'ound that the restraint of trade 
is unlimited in point of time & may continue though 
the purchaser ceases to carry on the business. 
Nor does the agreement requhe a stamp as being 
for a subject-matter of the value of £20 . — Pember- 
ton V, Vaughan (1847), 10 Q. B. 87 ; 16 L. J. Q. B. 
161; 11J.UI*. 411; 116 E. R. 35, 

Annotaiio7i3 : — Mentd. Elves v. Crofts (1850), 10 C. B. 241 ; 
Maxim Norderifelt Guns & Ammunition Co. r. Nordenfolt, 
[18961 1 Ch. 660. 

571. Subject-matter within statutory limit at 
time of agreement — Subsequent accretion in value.] 
— Pltf. agi'ced in writing with deft, to do the 
brickwork of a certain building for the sum of 
£1 14s. per rod, deft, to find all materials : — Held : 
the a^eement did not require a stamp, it not 
appearing at the time of making it that its value 
amounted to £20, though the work done ultimately 
exceeded that amount. — L iddiakd v. Gale (1850), 
4 Exch. 816 ; 19 L. J, Ex. 160 ; 14 L. T. O. 8. 
423 ; 154 E. R. 1446. 

Annotatioii : — FoUd. Kowltind V. LazaruK (1859), 1 F. & F. 
466. 

(5) ” Agreement or memorandum for the hire of 
any labourer, artificer, manufacturer or menial 
servant,'" 

See Master &; Servant, Vol. XXXIV., pp, 45, 
46, Nos. 212-217. 

(c) ” Agreement relating to the sale of any goods, 
wares or merchandise." 

See Stamp Act, 1891 (c. 39), ss. 22, 23, sched. I. 

572. Agreement containing additional stipula- 
tions.] — An agreement respecting the sale of goods 
need not be stamped, though it contains 
stipulations concerning the mode of payment & 
other things. — H eron v. Granger (1805), 5 Esp. 
269 ; 170 E. R. 808, N. P. 

573. .] — Mbering V, Duke, No. 429, ante, 

574. Agreement for future delivery of existing 
goods.] — Declaration stated that pltf., at request of 
deft., bargained agreed with deft, to buy of, & 
deft, then sold to, pltf. divers goods at certain 
prices, & to be delivered by deft, to pltf. within a 
reasonable time ; &, in consideration thereof, deft, 
undertook & promised pltf. to deliver the said 


goods to pltf. within such reasonable time. Breach, 
that, although deft., in part performance of his 
promise, had delivered to pltf. part of said goods, 
he did not, nor would, within such reasonable time, 
deliver the said residue of the said goods. On the 
trial, pltf. relied upon the following contract : 
” Mr. J. D. April 20, 1843. Or. from L. & B.” 
(Here followed an eniuneration of the articles, 
with the prices annexed.) “This order to be 
executed at above prices. J. B.” : — Held : this 
was a contract relating to the sale of goods, within 
the exemption in the Stamp Act. — Defries v. 
Littlewood (1845), 5 L. T. O. S. 285 ; 9 Jur. 988. 
Annotation: — ^Refd. Hoseltine v, Siggers (1848), 1 Exch. 

856. 

575. Ship — Share In outfit & adventure.] — 

An agreement between merchants, that one shall 
take a share in the outfit of a ship &> the adventure, 
is not an agreement for the sale of goods with the 
proviso of the statute requiring a stamp of agree- 
ments. — Leigh v. Banner (1795), 1 Esp. 403 ; 170 
E. R. 399, N. P. 

576. .] — Meering V, Duke, No. 429, ante, 

577. Goods to be made — Making & putting up 
machines.] — An executory agreement for the 
making & putting up of certain machines in the 
party’s house is required to be stamped like any 
other agreement, not being within the exception 
in Stamp Acts in favom* of agreements, etc., for 
or relating to the sale of goods. — Buxton v. Bed all 
(1803), 3 East. 303 ; 102 E. R. 613. 

Annotations : — N.F. Pinner v. Arnold (1865), 2 Or. M. & B. 

613. I consider the case of Buxton v, Bedall as overruled 

by tho subsequent case of Wilks v. Atlcinson, No. 578, 

post (Pahke, B.). Consd. Do Fries v. Littlewood (1845), 

9 Jur, 988. Befd. Marson v. Short (1865), 2 Bing. N. C. 

118. 

578. Oil not yet pressed from seed.] — 

A contract for selling & delivering oil, not yet 
expressed from seed in the vendor’s possession 
is exempted from stamp duty as a contract relating 
to the sale of goods within 48 Geo. 3, c. 149, 
sched. Pait I., Title Agreement. Exemption. — 
Wilks v. Atkinson (1815), 6 Taunt. 11 ; 1 Marsh. 
412 ; 128 E. R. 935. 

Arinotations : — Folld. Pinner v. Arnold (1835), 2 Cr. M. & K. 

616. Refd. De Fries v, Litthiwood (1845), 9 Jur. 988. 

Mentd. Sguler v. Hunt (1816), 6 Price, 68; Levy v. 

Herbert (1817), 7 Taunt. 314 ; Pickford v. Grand Junction 

Ky. (1841), 8 M. & W. 672. 

579. “ To finish goods in a tradesmanlike 

manner. ’ '] — If a written paper contain a specifi cation 
of goods, & the vendor by it agree “ to finish the 
goods in a tradesrnanlike manner.” This agree- 
ment does not require any stamp, as it is an agree- 
ment for the sale of goods, & not for the doing of 
work ; & it need not be specially declared on. — 
Hughes v. Breeds (1826), 2 0. & P. 159 ; 172 
E. R. 72, N. P. 

Annotation: — Folld. Pinner v. Arnold (1865), 2 Cr. M. & fl. 

613. 

580. .] — Pltf. contracted to make for defts. 

a copper plate press, to be ready in three months, 
defts. to pay part of the price by instalments, up 
to the delivery of the press, the remainder in six 
months ; — Held : this was a contract relating to 
the sale of goods, within the exception of Stamp 
Act, 1815 (c. 184). — Pinner v. Arnold (1835), 
2 Cr. M. & R. 613 ; Gale, 271 ; Tyr. & Gr. 1 ; 5 
L. j. Ex. 1. 

Annotations: — Folld. Qurr v. Scudds (1855), 11 Exch. 190. 

Refd. Chanter v. Dickinson (1843), 5 Man. & G. 256. 

Mentd. Santos v, Illidge (1859), 6 C. B. N. S. 841 . 

581. Share of goods — & of profit or loss.] — 

Deft, agreed in writing to take one half share of 


PART IX. SECT. 6, SUB-SECT. 3.— C. (c). 

t. Agreement to purchase dung d: sweepings.] — Fisken v. Glasgow City Gas Co. (1850), 12 Dunl. (Ct. of Sees.) 757 ; 22 Sc. 
Jur. 262.— SCOT. 
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certain goods bought by pltf. on their joint 
account ; half in the profit or loss, & to furnish 
pltf. with half the amount in time for the payment 
thereof ; the goods being to be paid for by bills : — 
Held : this was an agi*eement relating to the sale 
of goods, within the exemption in the Stamp Act, 
1804 (c. 98), sched. A, & did not require a stamp. — 
Venning v, Leckie (1810), 13 East, 7 ; 104 E. B. 
267. 

Annotations : — Apld. Maraoii r. Short (183')), 2 Biiipr. N. C. 

118. Mentd. Holme v. SJiiith (1831), r* Moo. & P. 744 ; 

Sharpe v, Cummioffs (1844), 2 Dow. &: L. 604. 

582. Variation of prior agreement for sale of 
goods.] — After breach of a contract for the sale 
delivery of goods, deft, enters into a fresh agree- 
ment in writing, to cancel the former agreeTrient ; 
&; for the future sale of goods upon different 
t erms, the second agi'ecment relates to the sale 
of goods, & does not require an agreement stamp.-— 
Whitworth v, Crockett (1818), 2 8tark. 431 ; 
171 E. B. 695, N. P. 

583. Advance of money on goods.] — A letter 
from a principal to his factor containing bills of 
exchange drawn upon the latter, & in whicli tln^ 
principal promised to provide for the bills, if 
certain goods, then eitlier in the factor’s possession 
or about to be placed in his hands, should remain 
unsold at the time of tlie bills falling due, requires 
to be stamped, does not come within the 
exception in the Stamp Act, as a letter for or 
relating to the sale of goods. Tlie primary object 
of such letter not being the sale of goods, but the 
obtaining of an advance of money on the goods. — 
kSMiTii V. (’ATOR (1819), 2 B. & Aid. 778 ; 100 E. B. 
549. 

Annotations : — Distd. Southgate v. liohii (18H)), !(» M. K' W. 

35 ; Chatflold r. Cox (1852), 18 Q. H. 321. Refd. Kilbeek 

i\ Vander Vyser (1847), 8 L. T. O. S. 451 ; Itein r. Lane 

(18G7), L. It. 2 Q. H. 144. Mentd. H()rs<;y v, Graluun 

(18C<J), 21 L. T. 530. 

584. Water supply — Laying of pipes.] — An 
agreement to supjdy a house & buildings with 
water by means of pipes to be laid in a certain 
manner & to a certain heiglit, is an agreement 
relating to the sale of goods <fe need not bo stamped. 
— West Middi.esex Waterworks Co. v. Suwer- 
KROP (1829), 4 C. & P. 87 ; Mood. &; M. 408, 
N. P. 

Annotations : — Folld. Gurr r. SenddH (1855), 11 ExcIj. 100. 

Mentd. Chui-cli v. luipeiial Gas Light & (Joko Co. (1837), 

(5 Ad. & El. 81(;. 

585. Undivided moiety of horse.] — An agree- 
ment for the sale of an undivided moiety of a 
horse, is an agreement for the sale of goods, within 
the exception in Stamp Act, 1815 (c. 184). — 
Marson V, Short (1835), 2 Bing. N. C. 118; 2 
Scott, 243 ; 1 llodg. 200 ; 4 L. J. C. P. 270 ; 132 
E. B. 47. 

586. Goods & goodwill.] — An agreement for tlie 
sale of goods Sl goodwill for £00 : — Held : to requii’e 
a stamp. — South v, Finch (1837), 3 Bing. N. C. 
600 ; 4 Scott, 293 ; 1 Jur. 167 ; 132 E. B. 505. 
Annotation : — Apld. Chanter v. Diokirison (1843), 5 Man. & 

G. 253. 

587. Licence to use patented goods.] -CiiANTEjt 
V, DicRinson, No. 480, ante. 

588. Scrip.] — Scrip in a railway co. is not 
“ goods, wares, or merchandise,” within the 
exemption in Stamp Act, 1815 (c. 184), sched. 
Part 111., Title Agreement. 

In the morning of a day, cleft, gave pltf. a verbal 
order for fifty shares in a railway co. In the after- 
noon of the same day, deft, signed a memorandum, 
tliat he had bought of pltf. fifty siiares in the co., 
at £10 a sliare ; which memorandum was handed 
to pltf. ; — Held : it required an agi’eement stamp. 
— Knight v. Barber (1840), 2 Car. Kir. 333 ; 
1C M. &; W. 66 ; 1 New Pract. Cas. 557 ; 4 By. & 

J. — VOL. XXXIX. 


Can. Cas. 674 ; 16 L. J. Ex. 18 ; 8 L. T. O. S. 121 ; 
10 Jur. 929 ; 153 E. B. 1101. 

Annotation: — Reid. Clay v. Crofts (1851), 17 L. T. O. S. 

231. 

589. Sale by auction.] — The following memo- 
randum was handed by deft, a trader, to pltf. 
an auctioneer -J “ Memorandum of £107, had by 
me of S., pltf., being an advance on books sent in 
for immediate sale by auction ” : signed by deft. 
The books were sold, & an action having been 
brought by the auctioneer for a balance due to 
him on the sale, the above memorandum : — Held : 
to relate to the sale of goods, & therefore to be 
admissible in evidence without a stamp, under the 
exemi)tion in Stamp Act, 1815 (c. 184), sched. 
Title Agreement. — Southgate v. Bohn (1846), 
10 M. & W. 31 ; 16 L. J. Ex. 50 ; 8 L. T. O. S. 170 ; 
153 E. B. 1087. 

Annotation : — Refd. Clay v. Crofts (1851), 17 L. T. O. S. 231. 

590. .] — An agi’eement with an auctioneer, 

in a letter to him, employing him to sell goods in 
consideration of a.n advance obtained by him : — 
Held : within the exemption in Stamp Act, as 
relating to the sale of goods. — T opping v. Bull 
(1801), 2 F. & F. 408, N. P. 

591. Manure — “To be cleared away every 
week.’*] — The following agreement was held to be 
a contract relating to the sale of goods within the 
exemption in the Stamp Act, 1815 (c. 184), sched. 
I’art I., Title Agreement. “ I do agree to take all 
the manure) at 4.d. each horse, a week, for forty- 
iive horses by the year, So to keep it cleared away 
every week ; & likewise to let the few gardeners 
have a few loads at the same iirice, & serve them ; 
& to let me have during the year sixty loads of 
straw at £i 96?. per load ; begun the year July 23, 
1853, ends July 23, 1855.” — Gurr v. Scudds 
(1855), 11 Exch. 190 ; 25 L. T. O. S. 130 ; 3 W. B 
457 ; 150 E. B. 795. 

592. Straw.] — Gurr v, Scudds, No. 591, aiitc. 

Growing crops.] — See Agriculture, ^'ol. II., 

pp. 53, 54, Nos. 287, 2cS8. 

Supply of electricity.] — See Electric Lighting, 
Vol. XX., pp. 200, 207, Nos. 44-40. 

Guarantees on goods.] — See Guarantp:e & 
Indemnity, Vol. XXVI., p. 52, Nos. 358-363. 

Fixtures.] — See Landlord & Tenant, Vol. 
XXX., p. 448, Nos. 1090, 1097. 

Hire-purchase agreements.] — See Finance Act, 
1907 (c. 13), s. 7. 


Sub-sect. 4. — Allotjvjlent of Shares, 
Letters of. 

aSVc Stamp Act, 1891 (c. 39), S. 79 sched. I. ; 
Finance Act, 1899 (c. 9), s. 9 ; Bevenuc Act, 1909 
(c. 43), s. 9. 

593. Whether admissible in evidence without 
stamp.] — A. applied by letter for shares in a rail- 
way CO., thereby undertook to accept the shares 
which might be allotted to him, to pay the deposit, 
<fc to sign the Parliamentary contract & sub- 
scribers’ agreement. In answer to this he received 
a letter, 'allotting to him a certain number of shares, 
& requiring him to pay the deposit thereon on a 
certain day, & stating that the committee reserved 
the power to cancel the allotment, without notice, 
on non-payment. In an action by A. to recover the 
deposit, the scheme having failed : — Held : the 
letter of allotment did not require a stamp. — 
Voi.LANS V. Fletcher (1847), 1 Exch. 20 ; 2 New 
Pract. Cas. 303 ; 5 By. & (’an. Cas. 73 ; 10 L. J. 
Ex. 173; 9 L. T. O. S. 177; 11 Jur. 410; 154 
E. B. 9. 

Annotations : — Consd. Clarko r. Ohapliu (1848), 1 1 L. T. O. S. 

6. Apld. WUley v. Itoatt (1848), 3 Exch. 211. Distd. 

T 
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Sect. C . — Duties upon particular instruments : Su^- 
sects. 4, 5, 6, 7, 8, 9, 10, 11. 12 13.] 

Hegrarty v. Milne (1854), 14 C. B. 627. Refd. Clay v. 
Crofts (1851), 20 L. J. Ex. 361 ; Ward v. Londesborougrh 
(1852), 12 O. B. 252. Mentd. Reuse v. Picksley (1866), 16 
L. T. 25. 

594 , j — To a letter in the ordinary form, 

applying for shares in a projected railway co., 

E ltf. received in answer a letter of allotment, 
eaded “ not transferable,” & requiring him to pay 
a deposit of £2 25. per share. The words relating 
to the deposit were erased, & the letter was in- 
dorsed with a memorandum, that the committee 
of management being of opinion, that it would be 
an accommodation to the subscribers if they were 
allowed the option of either pa^dng the whole or a 
portion of their deposits at that time, & the 
remainder at a future day, & considering it un- 
necessary to lock up the large sum of money over 
& above what any expenses could require in the 
then state of the money market, there being no 
necessity for so doing, proceeded to state that 
pltf . was directed to pay 1 Os, per share on a certain 
day, & £1 12s. on a subsequent day. The scheme 
failed, the money having been expended in pre- 
liminary expenses. In an action by pltf. to 
recover back his deposit of 10s. per share : — Ueld : 
the letter of allotment did not require a stamp. — 
Willey v . Parratt (1848), 3 Exch. 211 ; 0 liy. & 
Can. Cas. 32 ; 18 L. J. Ex. 82 ; 13 L. T. O. S. 141 ; 
154 E. R. 819. 

Annotations : — Apid. Ward V. Loudesboroiigli (1852), 12 
C. B. 252. Distd. Bcgiirty Milne (1854), 14 C. B. 627. 
Befd. Moore v. Garwood (1849), 4 Exch. 681. Mentd. lie 
Direct London Portfitnouth & Chichester & Direct Ports- 
mouth & Chatham lly.,Ex p. Goldsmith (1850), 14 Jur. 

595. .] — In an action for i loney had Sz 

received by an allottee of railway scrip, for the 
recovery of his deposit on the abandonment of the 
scheme, the letter of allotment was offered in 
evidence by pltf., who called upon deft, to produce 
the letter of application, which he refused to do ; — 
Held : under such circumstances, the letter of 
allotment was receivable in evidence without a 
stamp. — Moore v. Garwood (1849), 4 Exch. G81 ; 
19 L. J. Ex. 15 ; 14 L. T. O. S. 224 ; 154 E. K. 
1388, Ex. Ch. 

Annotations: — Apld. Hudsiicili v. Yamold (1850), 9 C. B. 
625 ; AVard v. Londcsborongh (] 852), 12 C. B. 252. Distd. 
Hegarty v. Milne (1854), 14 O. B. 627. Mentd. Foster v. 
Mentor Life Asscc. (1854), 3 E. & B. 48. 

596. -.] — In an action by an allottee of 

shares in a projected joint stock co. to recover 
back the deposit, pltf. gave secondai'y evidence of 
the letter of allotment, the original having been 
lost, but did not produce the letter of application. 
Pltf. also gave in evidence the banker’s receipt, 
stamped with a 20s. stamp: — Held: (1) the 
banker’s receipt so stamped was admissible in 
evidence. 

It is argued that the document given by the 
bankers, on receipt of the deposit, required a 
receipt stamp. It is not necessary to decide 
whether that document was an accountable receipt 
within the exemi^tion of Stamp Act, 1815 (c. 184), 
because assuming it to be a receipt for a debt it 
is clear that by sect. 1 0 of that Act, where a docu- 
ment is not required to be stamped with a stamp 
of a particular denomination, it is sufficient if any 
stamp be impressed provided it be the right amount 
& is not specifically appropriated to any other 
instrument (Patteson, J.). 

(2) If the contract was made* by the letter of 
allotment, coupled with the payment of the 
deposit, then it was not an agreement within 
Stamp Act. An offer in writing accepted by parol 
does not requii‘e a stamp (Maule, J.). — Chaplin 


V. Clarke (1849), 4 Exch. 403 ; 6 Ry. & Can. Cas. 
193 ; 154 E. R. 1269 ; sxd) nom. Clarke v. ChapliN, 
13 L. T. O. S. 286, Ex. Ch. 

Annotations: — As to (1) Apld. Mowatt v. Londeaborough 
(1854), 3 & B. 307. Refd. Moore v. Garwood (1849), 

4 Exon. 681 ; Ward v. Londeaborough (1852), 12 0. B. 
252. Generally, Mentd. Oarlill v. Carbolic Smoke Ball Oo., 
[1892] 2 Q. B. 484. 

597. .] — Pltf. received a letter of allot- 

ment, allotting liim 100 shares in a projected rail- 
way, upon which he paid a deposit of £2 2s. per 
share. With the letter of allotment, the board of 
directors, one of whom was deft., caused to be sent 
to pltf. a circular containing, amongst others, the 
following provision, ” In the event of the Act not 
being obtained, the directors undert^ake to return 
the whole of the deposits, without deduction.” 
There was no evidence of any application by pltf. 
for shares, or that his allotted shares had been 
exchanged for scrip ; & it appeared that he had 
never signed the parliamentary contract or sub- 
scribers’ agreement. The project proving 
abortive : — Held : the letter of allotment 
circular were admissible in evidence without being 
stamped, inasmuch as they did not constitute the 
whole agreement between the directors & the allot- 
tees. — Ward v. Londesborougii (Lord) (1852), 
12 0. B. 252 ; 18 L. T. O. S. 209 ; 138 E. R. 
900. 

Annotation : — Apld. Mowatt V. Londeaborough (1854), 3 
E. &B. 307. 

598. .] — Mowatt v . Londehborough 

(Lord), No. 647, ante. 


Sub -SECT. 6. — Appraisement. 

See Stamp Act, 1891 (c, 39), s. 24, Sched. I, 

599. Compensation due to outgoing tenant — 
Agricultural lease.] — Where an agreement between 
an outgoing <fe an incoming tenant was that the 
latter should buy the hay, etc. of the former upon 
the farm, & that the former should allow to the 
latter the expense of repairing the gates & fences 
of the farm ; & that the value of the hay, etc. & 
of the rex^airs, should be settled by tliird persons : — 
Held : ha^ung failed upon his count on the special 
agreement, for want of including in it that part of 
the agreement which related to th(i valuation of the 
repairs, nothing being referred to the appraisei's 
except the mere value of the goods & of the 
repairs, an appraisement stamp upon the written 
valuation is sufficient under 46 Geo. 3, c. 43, an 
award stamp is not necessary. — Leeds v . Burrows 
(1810), 12 East, 1 ; 104 E. R. 1. 

Annotations : — Distd. Jebb v. M'Kienian (1829), Mood. & M. 

340. Refd. Clayton v. Burtensbaw (JH26), 7 Dow. & Ry. 

K. B. 800. Mentd. Sheldon v. Cox (1824), 5 Dow. 6c Ry. 

K. B. 277 ; CoIUtib v. Collins (1858), 26 Beav. 306 ; Boss 

V. Ilclsham (1866), 15 L. T. 481 ; lie Hopper (1867), 8 

B. &S. 100. 

600. Valuation only for information of parties.] 

— A valuation made of the parish lands by two 
resident parishioners, appointed for that purpose 
at a parish meeting by the parish officers, with a 
view of equalising the rate to the relief of the poor, 
was held not to require an appraisement stamp, it 
being merely for the information of the parties 
employing the valuers. — Atkinson v. Fell (1816), 
5M. &S. 240; ]05E. R. 1039. 

Annotation : — Refd. Talk v. Force (1848), 12 Q. B. 666. 

601. .] — A valuation made for the informa- 

tion of parties, & not binding on them, is not made 
liable to an appraisement stamp, by Stamx) Act, 
1815 (c. 184), Sched. Part 1, Title Appraisement, 
though an agreement is afterwards founded on its 
data. — Jackson v . Stopherd (1834), 2 Cr. Sz M. 
361 ; 4 Tyr. 330 ; 3 L. J. Ex. 95 ; 149 E. R. 800. 
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602. List of articles in inventory — Not contain- 
ing values.] — Sells v. Hoare (1823), 1 C. & P. 28 ; 
171 E. R. 1089, N. P. 

603. Agreement to take over stock at a valua- 
tion — No written valuation or inventory.] — An 
agreement to take stock, etc., at a valuation, there 
being no written valuation or inventory of the 
things valued, requires no stamp. — Bunyard v, 
Seabrook (1858), 1 F. & F. 321. 


Sub-sect. 6. — ^Apprenticeship Instruments. 
See Master & Servant, Vol. XXXIV., pp. 509, 
524, Nos. 4227-4230, 4428-4430. 


Receipt on payment of bill .] — See p. 300, No. 
2379. 

Assent to giving time .] — See p. 401, No. 2G21. 
Effect of conflict of laws .] — See pp. 439-441, 
Nos. 2820-2836. 

I.O.U.’S.]--/8ee p. 460, Nos. 2035-2942. 

Effect of notice to admit.]— p. 483, Nos. 
3064. 

Admissibility of unstamped document — To show 
that acceptance is only accommodation acceptance.] 

—See p. 485, No. 3077. 


Sub-sect. 11. — ^Bills op Lading. 
See Shipping. 


Sub-sect. 7. — Articles of Clerkship. 

See Stamp Act, 1891 (c. 39), ss. 20-28, Hcliod. I., 
generally, Solicitors. 


Sub-sect. 12. — Bills of Sale. 

See Stamp Act, 1891 (c. 39), s. 41, eched. I. ; 
& Bills of Sale, Vol. VII., r)p. iOl, 105, Nos. 024- 
027. 


Sub-sect. 8. — Award. 

On inclosure of commons .] — Sec Commons, 
Vol. XI., p. 75, No. 972. 

Arbitration awards.] — Arbitration, Vol. II., 
pp. 315, 498, 531, 532, Nos. 27-29, 1393, 1670-1084. 

Reference to counsel .] — See Arbitration, Vol. 
II., p. 318, Nos. 46, 47. 

Balance of partnership accounts .] — Sec Part- 
nership, Vol. XXXVI., p. 475, No. 1392. 


Sub-sect. 9. — Bankrupi'cy, Documents con- 
NKc^j’Ej) with. 

Note. — The following volume, page (Sc nmnber 
references are to Bankru 2 '>iey, Vols, IV, (Sc V. 

Accounts of trustee — Personal liability to pay 
where no assets .] — See Vol. V,, p. 1101, Nos. 8988, 
8989. 

Unstamped document as evidence of act of bank- 
ruptcy.]— Vol. IV., p. 52, Nos. 431-430. 

Contract of sale by trustee .] — See Vol. V., p. 900, 
No. 7937. 

Special resolution to wind up affairs.]— 
Voi. V., p. 1004, Nos. 8098-8099. 

Composition deed, scheme, or deed of arrange- 
ment.]— >^6^ Vol. V., p. 1071, No. 8771, 


Sub-sect. 10. — Bills op Exchange, 
I'ROMissoRY Notes, etc. 

Note. — The following j)age (Sc number references 
are to Bills of Exchange, Vol, VI, 

See Stamp Act, 1891 (c. 39), ss. 29-39, Sched. I., 
& Finance Act, 1918 (o. 15), s. 30 ; (Sc, generally, 
pp. 493 et seq, ; Supp. III., No. 3140a. 

Requirements of form, generally .] — See pp. 14- 
46, Nos. 38-336. 

Promissory note — Issued by loan society .] — See 
p. 50, No. 371. 

Post dated cheques .] — See pp. 52, 54, Nos. 389- 
414. 

Re-issue of bill— Necessity for new stamp.] — 

See p. 357, No. 2358. 


Sub-sect. 13. — “ Bond, lU>vENAiNT or 
Instrument.” 

See Stamp Act, 1891 (c. 39), s. 42, sclied. 1. ; 
Finance Act, 1905 (c. 40), s. 5 (1) ; A- generally, 
BOND.S, Vol. VII., pp. 256-259, Nos. 073-1005. 

604. Covenant with penalty for breach.] — An 

indenture which covenants for the performance 
or the forbearance of a particular act, under a 
certain j)enalty, is not chargeable with the ad 
valorem duty on the sum secured as a penalty, 
but only with the duty of £1 15.9. ti’eated as a 
“ bond not otherwise specifically charged,” or a 
“ deed not otherwise specifically charged,” under 
the heads “ Bond ” ” Deed ” by Stamp Act, 

1815 (c. 184). — Mounsey V. Stephenson (1827), 
7 B. & 0. 403 ; 6 L. J, O, S. K. B. 119 ; 108 E. K. 
773. 

605. Annuity deed — Sub-division of annuity — 
Duty in respect of aggregate sum.] — In replevin, 
defts. avowed for a disf.ress under an anmiity 
de(‘d ; which recited that F., wLo was the beneficial 
le.ssee of certain salt works, in order to raise money 
for carrying tlu‘m on, contracted with K. to gi-anb 
him an annuity of £1,050, in consideration of 
£14,500, & that K., being unable to provide the 
wdiole sum himself, had entered into sub-contracts 
witli seven otlier persons to takf^ j)oi*tions of the 
annuity, each advancing a part of the consideration 
money ; &, after reciting all these contreacts, & 
the i)ayment by the different parties of theii* 
respective proportions of the £14,500, the deed con- 
tained a grant by F. to C, & D. of eight several 
annuities, making togetlier an annuity of £1,050 
in trust for the several persons advancing the 
money, with the usual ])Owers of distress ; — Held : 
the annuity deed only requhed a stamp in respect 
of the aggregate sum paid to F. for the annuity 
of £1,050, &> it need not bo the aggregate of the 
stamps required on each of the several annuities 
into which it was divided. — Hogarth v. Penny 
(1845), 14 M. & W. 494 ; 14 L. J. Ex. 345 ; 153 
E. R. 570. 

606. Licence — To construct jetty in river — Re- 
vocable at any time.] — River Thames Con- 
servators V, Intend Revenue Comrs., No. 617, 
'post. 


part IX. SECT. 6, sub-sect. 13. 

a. Promise to pay on demand ,] — 
Deft, jpafiseti to plti. a document to 
this effect : “I have this day taken 
from you in cash 1U8. I have received 


this amount. I shall repay this money 
without taking any objection, when 
you should demand [It].” The docu- 
ment was attested by two witnesses. 
lx, bore a one anna adhesive stamp. 
On a construction of the document : — 


Held : it was a bund within Incliaii 
ytamp Aet (11 of 1899), s. 2 (.5) (b),~ 
Venku V, SiTARAlM (1905), I. L. H. 29 

Bom. 82.— IND. 

b. WJicther single stamp sxijfficicnL] - 
T 2 



27G Revenue. 


tSect, 6. — Duties upon particular imtruments : Suh^ 
sects, 13, 14, 15, 16 <£r 17,] 

607. Agreement securing annual payments — 
Agreement for telephonic communication.] — 

(1) By an agreement under seal between a 
theatrical ticket agent & a telephone co. for the 
supply of the means of telephonic commvmication 
between the ticket agent’s head office & branch 
offices & other places, the co. undertook to erect 
& maintain in working order the telephonic lines 
& apparatus, & the ticket agent covenanted to pay 
by quarterly instalments in advance to the co. for 
the use of the lines & apparatus & for the tele- 
phonic commimication an annual sum per line, 
the minimum amount payable to be calculated on 
the rent of forty-five lines. The agreement was 
to continue for ten years, & thereafter from year 
to year, determinable by either party giving three 
months’ notice in writing, power being reserved 
to the co. to determine it at any time in certain 
events. 

(2) By an agreement under seal between a 
railway co. & an automatic machine co., the former 
agreed to permit the latter to place automatic 
machines on the platforms of certain of theii* 
stations, the machines to be placed &, until other- 
wise directed, kept in the positions dhected by the 
railway co. ; the automatic machine co. to pay 
the railway co. a yearly rent by equal quarterly 
payments on the usual quai’ter days. The agree- 
ment contained a provision enabling either party 
to deterpiine it by three months’ written notice 
exphing at any time : — Held : in each case, the 
agreement did not come within the exception in 
favour of a “ lease or tack,” but was chargeable 
with an ad valorem duty under the ‘lead “ bond, 
covenant, or instrument of any kind whatsoever,” 
as being the only, principal, or primary security 
for an annuity, or for a sum of money at stated 
periods, for an indefinite period. — Jones v. 
Inland Revenue Comes., Sweetmeat Automatic 
Delivery Co. v. Inland Revenue Comrs., [1895] 

1 Q. B. 484 ; 64 L. J. Q. B. 84 ; 71 L. T. 703 ; 
43 W. R. 318 ; 11 T. L. R. 78 ; 39 Sol. Jo. 97 ; 
15 R. 130, D. C. 

Annotations: — As to (1) Distd. Clifford r. I. K. CNnnrs. 
ri896J 2 Q. B. 187. Folld. National 'J’elci)]iono Co. v. 
I. R. Comrs., [1899] 1 Q. B. 250. Consd. Gai-tsides 
(Brookside Brewery) r. I. R. Comrs. (1900), 82 L. T. 
086 ; Jackson v. I. R. Comrs. (1902), 87 L. T. 269 ; Britibh 
Oil Cake Mills v, I. R. Comrs., [19031 1 K. B. 689 ; 
TJnderprround Elec. Rys. of London, & Glyu, Mills, Currie c, 
I. R. Comrs., [1916] 1 K. B. 306. Apld. British Italian 
Corpn. r. I. R. Comrs., [1921] W. N. 220. As to (2) Distd. 
(’liflord V. I. R. Comi's., [1896] 2 Q. B. 187. Consd. 
Jackson r. I, R. Comrs. (1902), 87 L. T. 269 ; TJndcrprround 
IJec. Rys. of London, & Glyn, Mills, CuiTic v. 1. R. Comrs., 
11916] 1 K. B. 306. 

608. .] — By an agreement in writing 

not under seal it was agreed between a telephone 
CO. A R. that the latter should pay to the co. £12 
per annuyn in advance for hire of a private wire 
between his premises &; the co.’s exchange system 
& the telephonic apparatus relating thereto, & 
either the co. or the lessee might put an end to the 
agreement by giving three calendar months’ 
notice in writing expiring on the day previous to 
the rent bein^ due in any year, & the co. agreed to 
erect <fe maintain in working order the wii’e & 
telephonic apparatus ; — Held : the agreement was 
chargeable with an ad valorem duty under clause 1 
of the heading “ Bond, Covenant or Instrument 
or any kind whatsoever ” in Schedule I. to Stamp 
Act, 1891 (c. 39), & not merely with a stamp duty 


of M, as an agreement. — National Telephone 
Co. V, Inland Revenue Comrs., [1899] 1 Q. B. 
260 ; 68 L. J. Q. B. 222 ; 79 L. T. 514 ; 47 W. R. 
247 ; 15 T. L. R. 98 ; 43 Sol. Jo. 124, C. A. ; 
ajgrd., [1900] A. C. 1, U. L. 

Annotations : — Consd. Gartsldos (Brooksido Brewery) v. 
I. R. Comrs. (1900), 82 L. T. 686 ; British Oil & Cake 
Mills V. I. R. Comm., [1903] 1 K. B. 689 : County of 
Durham Electrical Power Distribution Co. \\ I. R. Comrs., 


’& Girii Mills, Currie r. I. llT Comrs., [1916]" 1 K. B. 306. 

609. Agreement permitting installation of 

automatic machines.] — J ones v. Inland Revenue 
Comrs., Sweetmeat Automatic Delivery Co. v. 
Inland Revenue Comrs., No. 007, ante. 

610. Will.] — A win is not a security for an 

annuity given & chai'ged by a will on real property 
within Schedule I. to Stamp Act, 1891 (c. 39). — 
Kennedy v. Inland R.evenue Cojnirs. (1900), 05 
J. P. 9, D. C. 

611. Separation deed.] — By the Schedule 

to the Stamp Act, 1891, “ Bond, covenant, or 
instrument of any kind whatsoever (1) Being the 
only or principal or primary security for any 
annuity ... or for any sum or sums of money at 
stated periods ... for the term of life or any 
other indefinite period. For every £5 of the 
annuity or sum periodically payable 2s. CtZ.” 

By a deed of separation between a husband & 
wife, the husband agreed that so long as the wife 
observed the stipulations of the deed ho would 
pay her every three months £025 by quarterly 
payments on Sept. 29, Dec. 25, Mar. 25, & June 24 
in every year : — Held : this was an annuity of 
£2,500 & that ad valorem duty was payable on that 
smn, & not on £025 . — Lewis v. Inland Revenue 
Comrs., [1898] 2 Q. B. 290 ; 07 L. J. Q. B. 694 ; 78 
L. T. 745, D. 0. 

Annotations: — Consd. Jackson v. I. R. Comrs. (1902), 87 

L. T. 269 ; Uudergromid Elcc. Rys. of London, & Glyu, 

Mills, Currie r. I, K. Comrs., 11016] 1 K.B. 306. 

612. Agreement for supply of electricity.] 

— British Fjjsctric Traction Co. v. Inland 
Revenue Comrs., No. 701, post, 

613. .] — By an agreement in writing, 

not under seal, between tlie co. & a customer, the 
co. agreed to supply to the customer for a period 
of seven years electric energy for motive power, 
heating, A lighting purposes on the customer’s 
premises at a fixed charge of £57 10^. per quarter 
& an additional penny per unit as indicated by 
meter : — Held : the agreement was chargeable 
with an ad valorern duty of 2s. OcZ. per cent, on the 
aggi*egate amount of the minimum quarterly pay- 
ments for seven years as being a “ security ” for 
sums of money at stated periods under clause 1 
of the heading ” Bond, ( Covenant or Instrument 
of any kind wliatsoever ” in Schedule I. to the 
Stamp Act, 1891 (c. 39). — County of Durham 
Electrical Power Disi'ribution (’o. v Inland 
Revenue Comrs., [1909] 2 K. B. 004 ; 78 L. J. 
K. B. 1158 ; 101 L. T. 51 ; 73 J. P. 425 ; 25 
T. L. R. 072 ; 8 L. G. R. 1088, C. A. 

Arvnolations : — Expld. Umli^rground Eluc. Rys. of London, 

& Glyn, Mills, Currio 1. R. (k)mrs., [1914] 3 K. B. 210. 

Apld. British Italian Corpn. v. I. R, Comrs., [1921] W. N. 

220. 

614. Agreement to guarantee interest.] — 

By a deed executed by them the Underground co. 
agreed provided a sufficient number of the holders 
of ordinary stock of the Central London Ity. co. 
would take guaranteed stock in exchange for their 


An obligation in security gianUicl by 
several persons, for pa^nnent of tho 
sums due to the creditors of a common 
debtor, may bo executed upon a single 


stamp, W'liatever bo the number of the 
creditors. — Johnstone & Co. v. Avr- 
WELL (1801), 13 Fao. Coll. 617.-H5COT. 
0 . Agreement in nature of family 


arrangenient or compromise.) — CoR- 
MACK’s Trustees v. Inland Revenue 
Comrs., [1924] S. C. 819 ; 61 Sc. L. R. 
680 ; [1924]S.L.T. 616.— SCOT. 
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ordinary stock, to guarantee interest at 4 per cent. 
er annum on such guaranteed stock, payable 
alf -yearly if, & to the extent that the profits of 
the Central London Ry. co. were not sufficient to 
j)ay that amount of interest. At the date of the 
deed it was not known whether a sufficient number 
of holders of ordinary stock would accede to the 
arrangement or whether all would so accede, but 
jr they all acceded & if the Central London Ry. co 
made no profits in any year, applts. would be liable 
to pay £120,000 in that year, being 4 per cent, on 
£3,000,000 stock : — Held : (1 ) the deed was charge- 
able with ad valorem stamp duty under the heading 
“ Bond, Covenant, or Instrument of any kind 
whatsoever, being the only or principal or primary 
security for any annuity ... or for any sum or 
sums of money at stated periods . . . for . . . 
[an] indefinite period,” [Stamp Act, 1891 (c. 39), 
sched. I.] on the maximum sum which might 
become payable under the deed ; (2) the amount 
on which the duty was chargeable was the yearly 
sum that might be payable, namely £1 20,000, not- 
withstanding that it was payable at half-yearly 
periods. — Underground Electric Rys. Co. op 
London, Ltd., & Glyn, Mill-s, Currie & Co. v. 
Inland Revenue Comrs., [1916] 1 K. B. 306 ; 
85 L. J. K. B. 356 ; 114 L. T. Ill, C. A. 

615. Purchase-money by instalments with 

interest.] — British Italian Corrn., Ltd. v. 
Inland Revenue Comrs., [1921] W. N. 220, 
C. A. 

616. Collateral security.] — British Italian 

CoRPN., Ltd. v. Inland Revenue Comrs., [1921] 
W. N. 220, C. A. 

617. Agreement not under seal.] — National 
Telephone Co. v. Inland Revenue Comrs., No. 
608, ante, 

618. Agreement securing weekly payments.] — 

Clifford v. Inland Revenue Comrs., No. 372, 
ante, 

619 . Indefinite period.] — By a deed of 

separation between a husband wife, the husband 
agreed that so long as the wife should perform the 
stipulations of the deed he would pay her a weekly 
sum of £1 to be paid every week, & that if she 
survived him without having incurred a forfeiture 
in his lifetime she should be paid the £1 a week 
during her life, but in the event of the wife doing 
certain specified tilings the weekly payment was 
to cease: — Held: upon the authority of Clifford 
V. Inland, llcvcnuc Comrs., No. 372, ante, this 
deed was a security for the payment of a sum 
of money at weekly periods not of an 
annuity or yearly sum payable by weekly instal- 
ments, & it was, as regards that payment, liable 
only to the duty of 2s. 6d. upon the sum agreed to 
be paid weekly, & not upon the £52, the total 
amount of the weekly payments for a year. — 
.fACKsoN V. Inland Revenue Comrs. (1902), 87 
L. T. 269 ; 66 J . P. 630 ; 50 W. R. 666 ; 18 
T. L. R. 678 ; 46 Sol. Jo. 725. 


Sub -SECT. 14. — Building Contracts. 

See Building Contracts, Vol. VII., p. 451, 
Nos. 488-490. 


Sub-sect. 15. — Building Societies— 
Advances by. 

See Building Societies, Vol. VII., pp. 483, 484, 
Nos. 175-182. 


Sub-sect. 16. — Charterparty. 
Sec Shipping. 


Sub-sect. 17. — Companies and Corporations. 

See Stamp Act, 1891 (c. 39), ss. 112, 113. 

620. Transfer of shares.] — The residuary 
personal estate consisted (inter alia) of certain 
shares in the L. Gaslight co., & of several principal 
sums of money secured on several mtges., transfers 
of mtges., further charges, bonds, notes, & other 
securities, & it had not been necessary for any of 
the purposes of the will to call in, sell, or convert 
into money any portion of such residuary estate. 

At the request of R. H., the residuary legatee, A. 
& B. agreed as trustees & exors., to transfer to him 
the above mentioned shares & principal sums of 
money, & a deed dated June 1, 1866, & made 
between the said A. & B. of the one part, & R. H. 
of the other pari, was accordingly prepared & 
executed, which recited all the facts & matters 
above stated. By the first testatum clause of the 
deed, all the said gas shares & also all the several 
principal sums of money secured by the said 
several mtges., etc., specified in three several 
schedules therein underwritten, & all interest, etc., 
together with the said several mtge. deeds, were 
assigned & transferred by the said A. & B., unto 
the said R. H., his exors., administrators, assigns 
absolutely. By a second testatum clause, ” to the 
intent that the several hereditaments comprised 
in the said several mtges., etc., might be duly 
vested in the said R. H., his heirs & assigns,” all the 
messuages, etc., comprised in the said several 
mtges., etc., were granted & conveyed by the said 
A. & B. unto & to the use of the said R. II., his 
heirs & assigns for ever, subject to the equity of 
redemption then subsisting therein respectively. 
The aggregate amount of the several principal 
sums secured by the several mtge. deeds was 
£32,499 ; — Held : the deed on the face of it was 
a technical, substantial, & real transfer both of the 
gas shares & the mtges. specifically to R. II. A; 
as such came within the description of the Act of 
Parliament, A w'as therefore liable to the stamp 
duty of £10 12.9. 6d., assessed as follows : As a 
transfer of shares in the stock of the L. Gas co., 
‘‘ not otherwise charged under the heads of mtge. 
or of conveyance,” Stamp Act, 1815 (c. 184), 
Sched., Title Transfer, to a duty of £1 lO^. ; as a 
transfer of mtges. for £32,499, to an ad valorem 
duty, under Revenue, No. 2, Act, 1865 (c. 96), 
s. 17, of 6d. per £100, £8 2s. 6d., A to a progressive 
duty of £1. — Hall v. Inland Revenue Comrs. 
(1869), 21 L. T. 151. 

.] — See Companies, Vol. IX., pp. 359, 404, 

No. 2280, 2281, 2586-2590. 

Relating: to capital.] — See Companies, Vol. IX., 
p. 177, Nos. 1125, 1126; Vol. X., p. 1103, Nos. 
7743, 7744. 

Issue of shares.] — See Companies, Vol. IX., p. 
316, No. 1964. 

Acquisition & disposition of property.] — See 
Companies, Vol. IX., pp. 658, 659, Nos. 4387-4389. 

Borrowing & securing money.] — See Com- 
panies, Vol. X., pp. 784-786, Nos. 4907-4917. 

Voluntary winding-up.] — See Companies, Vol. 
X., p. 1032, Nos. 7154, 7155. 

Statutory company for public purposes.] — See 
Companies, Vol. X., pp. 1114, 1115, 1192, 1193, 
Nos. 7840-7845, 8463-8465. 

Letters of allotment.] — See Sub-sect. 4, ante. 

Issue of corporation loan.] — See Local Govern- 
ment, Vol. XXXIII., p. 18, No. 71. 
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Sect. 0 . — Duties upon particular instruments : Suh- 
sect 18, A. (g).] 

Sub-sect, 18. — Oonvfa^ance on Sale. 

A* Meaning of Conveyance on Sale, 

{a) Property. 

See Stamp Act, 1891 (c. 39), ss. 54-61, Sched. I. 

621. Goodwill.] — A deed by which pltf. cove- 
nants to give up his trade to deft., & to allow him 
to carry it on in his house for ten years, deft, 
paying £1,000 for the fixtures, etc., at the time of 
executing the deed A covenanting to pay £1,000 per 
annum for ten years, does not require an ad 
valorem stamp. — Lyburn v, Warrington (1816), 
1 Stark. 162 ; 171 E. E. 434, N. P. 

Ai}7u>taiion : — Distd. rotter r. 1. 11. Comre. (1854), 10 Exch. 

147. 

622. .] — Potter v. Inland Revenue 

Comes., No. 632, post, 

623. .] — Inland Revenue Comrs. v. 

Angus, Same v. Lewis, No. 378, ante. 

624. .] — Tiiour v. Inland Revenue 

Comrs. (1891), 7 T. L. R. 610, D. C. 

625. .] — By an agreement made in Eng- 
land, applts., a limited co., bought from a firm of 

soap manufacturers in the United States their free- 
hold works, book & other debts, together with the 
goodwill of the business & the trade marks used 
in connection therewith. The vendors were the 
owners of a trade mai’k, registered in England, 
relating to their soap, which trade mark was 
extensively circulated throughout England in 
newspapers &: pictorial advertisements at the 
expense of the vendors, who had an office in London 
for that puT-pose, & by tliis means a large demand 
for the soap had been created in tL United King- 
dom. The vendors did not sell direct to the 
retail dealers in the United Kingdom but to a 
syndicate of three finns, who gave orders for soap 
which was despatched to them in England & paid 
for by them by remittances sent to the vendors ; 
the syndicate then resold it to retail dealers, & 
others at such prices as they thought fit ; about 
two-thiiYls of the total sales of the vendors were 
made to the English syndicate: — Held: the 
English trade mark & goodwill were “ property ” 
witliin Stamp Act, 1891 (c. 30), s. 59 (1), the 
agreement was liable in respect of them to ad 
valorem stamp duty. — Brooke (BENJAmN) & Co. 
V. Inland Revenue Counts., [1890] 2 Q. B. 356 ; 
65 L. J. Q. B. 657 ; 44 W. R. 670 ; 12 T. L. R. 
418 ; 40 Sol. ,Io. 517, D. C. 

Aiinolation :—Consd. Vclazf]uc;z v. I. Jl. Coirirs., [1914] 2 

K. B. 404. 

626. .] — (1) A contract for the sale of 

leasehold premises contained a ])roviso that in the 
event of the consent of the landlord to the assign- 
ment of the lease not being obtained the vendor 
should, at the option of the purchaser, execute a 
declaration of tinist of the lease in his favour. 
Two days aftcrwnrds a declaration of trust was 
cxecutf^d, by which the equitable interest in the 
premises vested in the ])urchaser : — Held : the 
contract being one for the sale of a legal estate, 
4te there being no obligation on the purchaser to 
accept a declaration of trust, it was not a contract 
for the sale of an equitable estate or interest in 
propeity within Stamp Act, 1891 (c. 39), s. 59 (1). 

(2) The goodwill of a i)ublic-house is not neces- 


sarily a mere cnliancement of the value of the 
licensed premises, & so attached to the possesion 
of the premises as to constitute “ land within 
Stamp Act, 1891 (c, 39), s. 50 (1). It may, there- 
fore, be “ property except lands ” within the 
meaning of the sect. ; & upon an agreement for 
the sale of the lease & goodwill of a public-house 
the instrument may be chargeable with ad valorem 
duty. 

(3) The question as it appears to me is, what was 
the document of Mar. 19 when it was signed, that 
being the document which had to be stamped 
(A. L. Smith, L.J.). — West London Syndicate 
V. Inland Revenue Comrs., [1808] 2 Q. B. 507 ; 
67 L. J. Q. B. 956 ; 79 L. T. 289 ; 47 W. R. 125 ; 
14 T. L. R. 569 ; 42 Sol. Jo. 714, C. A. 

Annotations: — As to (1) Consd. ChcsU^rfiold Brewery Co. r. 

I, R. Comrs., [1899] 2 Q. B. 7. Refd. Maples v. I. R. 

Comrs., [1914] 3 K. B. 303. As to (2) Distd. Muller’s 

Margarine v. I. R. Comrs., [1900] 1 Q. B. 310. Apld. 

Dauubian Sugar Factories v. I. R. Comrs., [1901] 1 K. B. 

245. Reid. Baglioni v. Cavalli (1900), 83 L. T. 500. 

627. Foreign business.] — An agreement 

is “ made in the Unit<ed Kingdom within Stamp 
Act, 1801 (c. 39), s. 59, if it is executed in the 
United Kingdom by a party to the agreement whose 
execution is required to make the instrument on 
the face of it complete. 

An agreement in writing to sell the promises 
of a wholesale manufacturing business carried on 
abroad together with the goodwill of the business 
for a lump sum was executed by the vendor abroad 
& by the purchaser in England. The vendor 
covenanted not tu engage in any similar trade 
within fifty miles of the existing premises. All the 
customers of the business were abroad : — Held : 

(1) the agreement v'as “ made ” in England, but 

(2) the goodwill was “ property locally situate out 
of the United Kingdom ” within Stamp Act, 
1891 (c. 39), s. 50, & the agreement was therefore 
not chargeable with the ad valorem, duty. — Inland 
Revenue Comrs. v. Muller & Co.’s Margarine, 
Ltd., [1901] A. C. 217 ; 70 L. J. K. B. 677 ; 84 
L. T. 729 ; 49 W. R. 003 ; 17 T. L. R. 530, H. L. ; 
affg. S. C. suh nom. Muller & Co.’s Margarine, 
Ltd. V. Inland Revenue Comrs., [1900] 1 Q. B. 
310, C, A. 

Annotations: — As to (2) Distd. Danubian Suerar Faetorios 

V. I. R. ComrH., [1901] 1 K. B. 245. Cousd. Urban v. 

I. R. Comrs. (1913), 29 T. L. R. 476, Expld. V(ilaztniezr. 

1. 11, Comrs., [1914] 3 K. li. 458. Genially, Aentd. 

Rickerby v. Ifeay (1903), 20 R. P. C. 380; Roy v. 

lA'Oouturicr (1907), 98 L. T. 197 ; Pink v. Shai*wood 

(No. 2), Re Orel’s Trade Mk. (1913), 109 L. T. 594. 

628. Debts — Judgment debt.] — An assignment 
by indenture of a judgment debt is. not an assign- 
ment of property within Stamp Act, 1815 (c. 184), 
Sched. Part I., Title Conveyance, & does not there- 
fore require an ad valorem stamp ; but must have 
the ordinary deed stamp. — W arren v. IIowe 
( 1823), 2 B. & C. 281 ; 3 Dow. & Ry. K. B. 494 ; 
2 L. J. O. S. K. B. 8 ; 107 E. R. 388. 

Annotations ;-~Apld. Belebor r. SlkoR (1827), C B. & C. 234. 

Distd. & Dbtd. Caldwell v. Dawson (1850), 5 Exch. 1. 

Dbtd. Potter V. I. It. Comrs. (1854), 10 Exeh. 147. 

629. Book debts.] — Troup v. Inland 

Revenue Comrs. (1891), 7 T. L. R. 610, D. C. 

630. ^ .] — A. CO. agreed to sell their 

entire undertaking together with the book debts 
owing to them to B. co. By the aCTeement the 
book debts were to be taken as they were at 
the making up of the books of the A. co. at the 


PART IX. SECT. 6. SUB-SECT. 18.— 

A. (a). 

d. Debts.] — Stamps Comrs. v. 
Queensland Meat Export Co., Ltd., 
[1917] A. C. 624, P. C.— AUS. 

e. Convey ance of mortaaoed land — 
//I confridrraiion of amount due under 


mortgage — Whether stamp duty payable 
on fuU consideration less mortgage debt. ] 
~Tte Irving (1898), 19 N. S. W. L. R. 
269 ; 15 N. 8. W. W. N. 63.— AUS. 

f. Conveyance Tnade direct to sub- 
purchaser — Whether Stamp Act, 1924, 
retrospective .] — Barnett v. CoLLEO'roit 
OP Stami' Duties (1924), 22 Tae. L. R. 


10.— AUS. 

Recital in conveyance of 

verbal agreement with original purchaser 
— Whether agreement & conveyance 
dutiable .] — Hulse v. Minister op 
Stamp Duties, [1920] N. Z. L. R. 809. 
— N.Z. 

h. Trust for sale rf* conversion — 
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end of the following year, & the A. co. gave a 
guarantee that they would be paid in full before 
the date fixed for completion of the conveyance ; 

the A, co. were to be taken .as conducting the 
business as agents for the B. co. since the end of the 
preceding year till completion. At the date of the 
agreement only a small part of the debts due at 
the end of the preceding year was still owing, & 
they were all in fact paid before completion of the 
conveyance : — Held : the sale of book debts was 
a sale of property within Stamp Act, 1891 (c. 39), 
s. 59 (1), liable to pay stamp duty on that part of 
the consideration appropriated as representing 
the consideration given for those debts. — Measures 
Brothers, Ltd. Inland Revenue Comrs. 
(1900), 82 L. T. 689, D. C. 

631. Partnership property — Transfer of share 
by partner.] — An assignment, in consideration of 
money, from one partner to another, of his share 
of the partnership property in matters of contract, 
is not subject to the ad valorem duty. — Belcher v, 
Sikes (1827), 6 B. ^ 0. 234 ; 9 Dow. & Ry. K. B. 
231 ; 108 E. R. 439 ; suh nom, Belcher v, Brymer, 

5 L. J. O. S. K. B. 93. 

Annotalinns ; — Dbtd. Potter v. T. H. ComrR. (1854), 10 Exch. 
147. Refd. Christlo v. I. R. Comrfl. (1866). 36 L. J. Ex. 11. 

632. .] — A dissolution deed, whereby 

the outgoing partner bargained, sold, & assigned 
to the remaining partners, in consideration of 
£22,000, all his “ trade or share in the trade 
earned on by the parties to the deed in copaitner- 
ship togetlier, & the goodwill of the same trade or 
business ” is a conveyance of property within 13 

6 14 Viet. c. 97, Sched. Title, Conveyance, & is 
subject to an ad valorem stamp duty of 10^. per 
cent, on the consideration for such transfer. — 
Potter v. Inland Revenue Comrs. (1854), 10 
Exch. 147; 23 L. J. Ex. 345 ; 18 Jur. 778 ; 2 
W. R. 561 ; 156 E. R. 392 ; 7iora. Re vStamp 
Duty on Potters’ Deed, 2 C. L, R. 1131 ; sah 
nom, A.-Ct. v. Potter, 23 L. T. O. S. 269. 
Annotations : — Apld. LimiTier Asplialto Pavini^ Co. v. I. R. 

Comrs. (1872), L, R. 7 Exch. 211. Ezpld. I. R. Comrs. v, 

* . Same V, Lewis (1886), 23 Q. B. D. 576. Consd. 

Smeltinyr Co. of Au.strttlla v, I. R. Conn's., [1866] 2 Q, B. 
179. Apld. West London Syndicate r. I. R. Comrs., 
[1868] 2 0. B. 507 ; Daniiblan Sugar Eactories v, I. li, 
Comi-s., [16011 1 K. B. 245. Consd. 1, R. Comrs. v. 
Muller’s Margarine, [1601] A. C. 217. 

633. .] — A dissolution of partnersliip 

being in contemplation between two persons, one 
of wdiom w.as desirous of retiring from business, a 
deed was entered into whereby after reciting an 
agreement for dissolution &; that the jiroperty of the 
firm the sliare due to the retiring jjartner had 
been ascertained, that in respect of such share a 
specified sum had been paid in cash, & that the 
remainder was to be secured by a mtge. & by assign- 
ment of certain policies of insurance, it was Avit- 
nessed that the partnership was dissolved & that 
the retiring partner should forthwith release to the 
remaining partner all his estate in the partnership 
property real or personal &. obtain the concurrence 
in the conveyance of all necessary pai’ties. By an 
indenture of later date, reciting the previous deed, 
the retiring partner “ in pursuance of the agree- 
ment & in consideration of the ^ironiises ” conveyed 
to the remaining partner all his estate & interest 
in the partnership property & assets : — Held : 
the indenture was liable to ad valorem stamp duty, 
as a “ conveyance upon the sale of property ” 
within 13 & 14 Viet. c. 97, Sclicd. Title Con- 

Conveyance of land to one berieficiary 
— Family arranoement,] — Watt v. 

Stamps Comr. (1900), 19 N. Z. L. 11. 

123.~N.Z. 

k. Application of Stamp Act, 1882, 

8, 94.1 — The above sect, providing for 


veyance. — C hristie Inland Revenue Comrs. 

(1866), L. R. 2 Exch. 46 ; 4 H. & C. 004 ; 36 
L. J. Ex. 11 ; 15 L. T. 282 ; 15 W. R. 258. 
Annotation : — Folld. Phillips r. I. R. Comrs. (1867), L. R. 2 

Exch. 399. 

634., .] — On a dissolution of partner- 

sliip a deed was executed, by which, after reciting 
that it had been agreed that the share of the 
retiring partner, in the real assets of the firm 
should be taken by the continuing partners, & 
that he should be allowed in account the sum of 
£17,313 as an equivalent for the value of his share ; 
the retiring partner, in consideration of the sum of 
£17,313, “ part of the moneys & assets of the said 
dissolved copartnership to the said P. so allowed in 
account, appropriated, & paid as aforesaid,” con- 
v(‘yed his share of the real assets to the continuing 
partners : — Held : the indenture was liable to ad 
valorem stamp duty, as a conveyance upon a sale 
within 13 <fe 14 Viet. c. 97, 8ched. Title Con- 
veyance. — Phillips v, Inlani:) Revenue Comrs. 
(1867), L. R. 2 Exch. 399 ; 36 L. J. Ex. 199 ; 10 
L. T. 830. 

635 . Troup v. Inland Revenue 

CoiMRS. (1891), 7 T. L. R. 610, D. C. 

636. .] — J. F. k, Ills brother J. W. 

carried on business in partnership. J. F. m pur- 
suance of the power for tliat purpose contained in 
the articles of partnership, gave J. W. notice to 
dcteimine it, & J. W. gave J. F. notice of taking 
ov^cr Ids share in the partnership upon the terms 
prescribed by the articles. Two instruments were 
executed to give effect to the dissolution of the 
partnership, the first a conveyance, whereby the 
share k interest of J. F. in the real estate of the 
partnership was released k transferred to J. W. 
This deed was duly stamped with an ad valorem 
duty. Tlie other instruments, of even date, after 
reciting that accounts of the partnership had been 
made up, <S:; that the amount standing to the 
credit of J. F. was £11,752 4.y. 7d. k that, by the 
above mentioned deed of even date, the real 
estate had been conveyed to J. W. k that the 
chattel property of the partnership was then in the 
exclusive possession of .7. W. k that the said J. W. 
had given his promissory note bearing even date 
therewith for the abov^e said sum, witnessed that 
.7. F. k J. W. declared that the partnership between 
them should be considered as determined, & J. F. 
declared that he accepted the said promissory no^ 
in full satisfaction of all claims against J. W. in 
respect of his share k interest in tlie said partner- 
ship k the assets & properties thereof. The 
comrs. claimed that this last mentioned instrument 
was cliargeable with an ad valorem conveyance 
duty : — Held : the instrument was chargeable in 
accordance with the assessment of the comrs. — 
Garnett v. Inland Revenue Co^mrs. (1899), 81 
L. T. 633 ; 48 W. R. 303, D. C. 

637 . Land & buildings.] — Inland Revenue 
Comrs. v, Angus, Same i\ Lewis, No. 378, ante. 

638 . Trade mark.] — B rooke (Benjamin) k 
Co. V. Inland Revenue Comrs., No. 625, ante. 

639 . Equitable interest.] — West London 
Syndicate v. Inland Revenue Co>nis., No. 626, 
ante. 

64 - 0 . Benefit of contract — Sale of interest in 
foreign land.] — By a contract in writing V. 
agreed to transfer or lease to F. a piece of land in 
Roumania, which was to be forty hectares in 


the payment of only one duty on 
a conveyance of land to a sub -pur- 
chaser, applies only where the subsale 
Is a sale for cash or Its equivalent, & 
not where the later traasa^tion Is an 
exchange of properties. — Pitcher v. 


Stamps Comr. (1906), 26 N. Z. L. H. 
58.— N.Z* 

1. Sale of partitioned property — 
Whettier series of transactions ,] — Brand 
V. Minister of Stamp Duties (1914), 
33 N. Z. L. R. 612.— N.Z. 
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Revenue. 


SecL 0 . — Duties upon particular iusirumenis : Suh^ 
sect. 18, A. (a) d: (&).] 

extent & situate within a defined area & to he 
selected by F. or his nominees, for the erection of 
a sugar factory ; & Y. further agreed that he would 
cultivate beetroots, to a specified extent & in a 
specified manner, which he would supply to the 
sugar factory at stipulated prices. Subsequently 
F. agreed, by a deed made in England, to sell to 
an English co. the benefit of the contract which 
he had made with V. : — Held : the contract was 
a contract for the sale of an interest in “ property ” 
which was not “ locally situate out of the United 
Kingdom,” within Stamp Act, 1891 (c. 39), s. 59 (1 ). 
— Danubian Sugab. Factories ik Inland 
Re\^nue Gomrs., [1901] 1 K. B. 245; 70 E. J. 
Q. B. 211 ; 84 L. T. 101 ; 65 J. P. 212, C. A. 
Annotation : — Apld. Velazquez r. I. R. Conirs., [1914] 3 K. B. 
458. 

Patent.] — See Patent.s, Vol. XXXVT., pp. 076, 
077, Nos. 1577, 1578. 

(b) Sale. 

See Stamp Act, 1891 (c. 39), s.s. 54-01, sclied. I. 

641. General rule — Any instrument operating 
as transfer.] — “ Memorandum, that T. has sold to 

U. all the goods, stock-in-trade, & fixtures in a 
certain shop ” : — Held : to require an ad valorem 
stamp as a conveyance. 

Any instrument which operates as a record of 
the transfer of proper! y is a conveyance within the 
Stamp Act. — H orsfall v. Hey (1848), 2 Exch. 
778 ; 17 L. ,T. Ex. 200 ; 11 E. T. O. S. 271 ; 154 
E. IE 705. 

Annotations: — Expld. & Apld. Ganiett , I. 31. Comtf?. 
(1899), 81 L. T. 933. Mentd* Graham c. Wilcock.son & 
Munslow (187G), 35 L. T. 601. 

642. Family arrangement.] — D enn d. IManifold 

V. Diamond, No. 307, ante. 

643. .] — By two deeds made between B. 

& H., who was the heir to B.’s settled estates, 
after reciting that II. had undertaken the payment 
of the mtges. on the estates, that B. was indebted 
to U. in certain smns, it was witnessed that in 
pursuance of a family arrangement B. conveyed 
to H. his unsettled estates subject to tlie mtges. 
& also ceitain specified chatteJs ; but j)ower was 
reserved to B. & H. to cancel, alter, or make void 
the family arrangements at any time : — Held : 
the deeds were conveyances on sale, A ^vere charge- 
able wuth ad valoreyn stamp duty, — B ristol 
(Marquess) v. Inl.\nd Revenue CoMits., [1901] 
2 K. B. 330 ; 70 E. J. K. B. 759 ; 84 E. T. 059 ; 

05 J. P. 300 ; 49 W. R. 718 ; 17 T. E. R. 488 ; 
45 Sol. .To. 539, D. 0. 

644. Partition.] — Debt on bond. Plea : t})at it 
was given to secure the pa>Tnent of £000 & interest 
agreed, after the passing of Stamp Act, 1815 
(c. 184), to be paid for equality of partition of 
certain lands in which pltf . deft, w^erc interested ; 

6 that on the principal deed, by which pltf. (con- 
veyed to deft, lier interest in the estate taken in 
severalty by deft., no mention was made of this 
sum. On demurrer : — Held : Probate & l^egacy 


Duties Act, 1808 (c. 149), s. 24, incorporated by 
Stamp Act, 1815 (c. 184), s. 8, applied only to 
sales properly so called ; & an exchange upon 

which money was paid for equality of partition 
was not a sale ; &, therefore, the onactinent in 
that sect., enabling the purchaser to recover from 
the seller any part of the purchase-money not 
expressed in the deed of sale, was inapi)li(5able ; 
though the deed ought to have been stamped with 
an ad valorem stamp as an exchang(% the impropei’ 
stamping of the conveyance w’as no bar to an action 
on the bond given to secure the piicc. — H enniker 
V. Henniker (1852), 1 E. & B. 51 ; 22 E. J . Q. B. 
94 ; 20 E. T. O. S. 125 ; 17 Jur. 436 ; 118 E. R. 
357. 

Annotation : — Distd. ChrMie v. I. 11. Coiurs. (180G), 3G 

L. J. Ex. 11. 

645. Amalgamation of companies.] — It was 

agreed between the U. & 1^. Ry. co. t't the F. Ry, 
co., under the powers of the IJ. & E. co.’s Act, 
that the U. & E. Ry. co. should S(‘]l the whole of 
their railway undertaking, subject to its debts 
& liabilities," to the F, Ry. co., that tlif" latter 
should create ju'cferential stock to the nominal 
amount of £298,000 to be allotted to the share- 
holders of the U. & E. Ry. co. as fully paid -u]) 
stock, with a perpetual j)reference dividend of 
6 per cent, per annum, & that thereupon tlie U. 
& E. Ry. co.’s capital of £298,000 should be 
extinguished, the F. Ry. co.’s j)referential stock 
of £298,000 be substituted for it, & it was directed 
by the Act that the transfer should be evidenced 
by a deed of transfer, duly stamped, wherein the 
full consideration for the deed sliouid be fully & 
truly stated. The transaction was caiTied into 
effect a deed was executed, wliercby, in con- 
sideration of the agreement, tlie whole under- 
taking of the U. & Ju Ry. co., subject to their debts, 
was, by virtue of the Act, ti-ansf erred to & vestecl 
in tlie F. Ry. co., absolutely A for ever, the 
Gomrs. of Inland Revenue having cliarged ad 
valorem duty on Uie deed as a “ conveyance upon 
Stale ” in consideivxtion of £390,380 the admitted 
average selling price of the £298,000 preferential 
stock at the date of th(‘ deed : — llckl : part of the 
consideration for tlie sale was “ stock within 
the second paragraph in Schedule to 13 & 34 
Viet. c. 97, Title Conveyance, A the deed was 
riglitly stamped v4th ad valorem duty in r(*spect of 
sucli stock. — Ulvehstone cV Eanc^aster Ry. Go. 
v. INI.AND Revenue Comics. (18()1), 2 IT. & C. 
855 ; 159 E. R. 351 ; sub nom. Jnlanji Revenue 
Gomrs. v. Furness Ry. Co., 5 New Rep. 92 ; sub 
7W771. Furness Ry. C'o. v. Inland Revenue 
GOMR.S., 33 E. J. Ex. 173 ; 10 E. T. 101 ; 10 Jur. 
N. S. 1133 ; 13 W. R. 3 0. 

A nnotaiion FoUd. G. W. By. V. I. B. Gomrs., [1894] 1 

Q. B. 507. 

646. .1 — An amalgamation of railways 

under an Act, incorporating Railway (Clauses Act, 
3 803 (c. 92), is a transaction wliich comes within 
tlie description of transfer & sale, <fc stamp duty 
is payable under that head. — G reat Western Ry. 
Go. V. Inland Revenue Gomrs., [1894] 1 Q. B. 
507 ; 63 E. J. Q. B. 405 ; 70 E. T. 80 ; 58 J. P. 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (b). 

642 i. Family arranyement .] — Trans- 
actions which are in a sense family 
arrangements may also involve & be, 
80 far as the documents are concerned, 
“ conveyancjes or transfers on sale ” 
within Stamps Acts ; it is not essential 
that there should be anything in the 
nature of adverse bargaining to con- 
stitute a “ sale " within Stamps Act, 
1 890, B. 93. — Davies v. Collbotoe op 
Imposts [1908] V. L. R. 272 —AUS. 


642 ii. .] — Caeter v. Stamp 

Duties Come., [1926] S. B. Q. 117. — 
AUS. 

642 iii. .] — Hume v. Stamps 

Come. (1893), 14 N. Z. L. B. 291.— 

N.Z. 

m. Sale of land — Resale of portion, 
d’ payment of duty upon transfer direct 
from vendor to sub -purchaser — Duty 
pay aide on transfer of residue to original 
purchaser. \ — National Land Co. v. 
COMI^TEOLLElt OF STAMPS (1883), 9 

V. L. B. (Law) 87.— AUS. 


n. After transfer to purchaser 

re-trafisfcr to vendor on cancellation of 
contract — Whether re-transfer dutiuble.] 
— Kjc 77. Miller & Gray (1892), 18 
V. L. B. 31.— AUS. 

o. By beneficiaries advanced 

during te8tator*8 lifetime — To trustees of 
will — Whether dutiable as on sale or 
settlement .] — Byrnes v. Stamps Comr. 
(1911), 11 S. B. N. S. W. 499; 28 
N. S. W. W. N. 14.— AUS. 

p. To War Service Home Com- 

m issioner. ] — War Service * Homes 
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307 ; 42 W. B. 211 ; TO T. L. R. 128 ; 38 Sol. Jo. 
90 ; OR. 122, O. A. 

Annotations : — Apld. Coats v. I. R. Conirs., [1897] 2 Q. R 423. 
Consd. A.-G. V. Folixfitowe Gas Llpht Co., [1!)071 2 K. B. 
984. Refd. FostiT v. 1. R. Oomr.s. ( 1 893), J 2 W. R. 259. 

647. Licence to construct Jetty in river.] — 
By a writing not under seal the (Jonsorvatoj’s of 
the River Tiiames, pursuant to the powers con- 
ferred upon them by Thames Conservancy Act, 
1857 (c. cxlvii), agreed to grant permission, during 
pleasure of the Conservators, to the 8. co. to con- 
struct a jetty, etc., upon the foreshore & bed of the 
River Thames in consideration of an annual i^ay- 
ment of £77 to the Conservators by the 8. co. 
who thereby agreed to pay the sum A to remove the 
jetty, etc., upon receiving notice from the Con- 
servators requiring them so to do : — Held : under 
Stamp Act, 1870 (c. 97), the document was charge- 
able only with stamp duty as an agi-eement ; it j 
was not a “ conveyance on sale ” or a “ convey- 
ance ” within either sect. 70 or sect. 78 of the Stamp 
Act because it did not transfer to the 8. co. any 
of the property vested in the Conservators by 
Thames Conservancy Act, 1857; neither was it 
chargeable as a “ lease or tack,” for nothing was 
thereby demised to the 8. co., who W(‘rc m(‘re 
licencees ; & it was not cliargeable as a “ bond, 
covenant, or instrument of any kind whatsoever ” 
because it was not an instrument of the same 
nature as a bond or covenant for securing payment 
of a sum of money. — River Thames Conservators 
V, Inland Revenue (-omrs. (1880), 18 Q. B. T). 
279 ; 50 L. J. Q, B. 181 ; 50 L. T. 198 ; 35 W. R. 
274; 3T. Ii. R. 190, L). C. 

Annotatin7is -Consd. Svv(*etmoat Aiitimuitic Di'livery Co. v. 
I, R. Oonii'H., .Jdiiew r. J. R. Coinrs. (1894), 01 Jj. J. Q. R. 
t84 ; [1895] 1 (R R. 484. In the latter r(‘t>ort Thames 
Uo7iservators v. 7. IL Comrs. Ih referred to in error as Tanlor 
V. Jk-nilleton Ocerseers — see, [1899] 1 Q. B. at p. 200 
(Collins, L.,T.). Refd. National Teleplione Co. r, I. K. 
Conirs., [1899J 1 Q. B. 250. 

648. Conversion of partnership into company.] 

^ — Eight persons who had been c.aiTying on business 
in partnership determined the partners! up 
transferred the business to a limited co., formed 
exclusively of themselves ; A th(*y by deed con- 
veyed the partnership jjroperty to the co., A the 
shares A debenture-stock of the company were 
allotted to them in certain proportions; — Held: 
the deed was “ a conveyance on sale ” within 
Stamp Act, 1870 (c. 97), ss. 70, 71 (1 ), A chargeable 
as such with an ad valorem duty under the schedule 
to the Act. — F oster (John) A Sons v. Inland 
Revenue Comrs., L1S94] 1 Q. B. 510; 03 E. J, 
Q. B. 173 ; 09 L. T. 817 ; 58 J. P. 444 ; 42 W. R. 
259 ; 10 T. E. R. 152 ; 38 Sol. Jo. 128 ; 9 R, 101, 
C. A. 

Annotations : — Apld. Coats r. I. R. Comrs., [1897] 2 Q. B. 
423. Consd. U. N. Ry. r. I. R. Coim-s., [1899] 2 Q. B. 052. 

649. Undertaking not to work minerals — Re- 
ceipt for compensation.] — A colliery co., wlio were 
the owners of coal under A adjacent t.o a railway, 
gave notice to the railway co. under Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 78, of 
their intention to work the coal. The railway co. 
thereupon gave notice to the colliery co. under 
Railways Clauses (Consolidation Act, 1845 (c. 20), 

COMR. 11, Collector of Imposts 
(Victoria) (1920), 27 C. L. It. 331.— 

AUS. 

q. Suh'sale of part hy agree- 

Tnent — Whether duty jiayahle on balance 
retained by purchaser .] — Neilsen v. 

Stamps Comr. (1907), 20 N. Z. L. R. 

078.— N.Z. 

r. Equitable conveyance,] — Ex p, 

Clissold (1884). 5 N. S. W. L. R. 170. 

—AUS. 

t. Purchase hy one partner of other 
partners* share, ]— MeCAuaiiEY v. Stamp 


s. 78, that they were willing to make compensation 
for the coal. The amount of the compensation 
having been fixed by arbn., the railway co. paid 
that amount, A the colliery co. executed an instru- 
ment under seal by which they acknowledged 
receipt of the amount in satisfaction of all claims 
hy them in respect of the coal, A undertook to 
leave the coal unworked ; — HeM : the instrument 
so executed was not chargeable with the ad valoron 
stamp duty payable upon a “ conveyance on sale ” 
under the Stamp Act, 1891 (c. 39). 

To come within Stamp Act, 1891 (o. 39), s. (JO, 
there must be a right not before in existence, A 
there must be a sale of such right which is secured 
by bond, contract, or otherwise (Smith, M.R.). — 
Great Northern Ky. ('o. v. Inland Revenue 
Gomrs., [1901] 1 K, B, 410 ; 70 E. J. Jv, B. 330 ; 
84 E. T. 183 ; 05 4. P. 275 ; 49 W. R. 201 ; 17 
T. E. R. 218 ; 45 Sol. Jo. 237, C. A. 

Annotatioyis : — Refd. Rirhard v. O. W. Ry., [1905] 1 K. B. 

()8. Mentd. Hv Bwdlfa A Mertliyr Daro Steam ColllevieH 

(1891), J.td. A Pontypridd Waterworks Co., L]9()l] 2 

K, B. 798. 

650. Dissolution of company — Reincorporation 

— Vesting of property of old company in new com- 
pany.] — By a special Act of Parliament a limited 
CO. was dissolved A reincorporated with additional 
powei's, the property of the dissolved co. being 
tliereby vested in tin' new co., A the shareholders 
being given stock of tln^ new co. in substitution 
for the stock of the dissolved co. theretofore held 
by them ; — Held : the proptuiy of the dissolved 
co. “ vested by way of sale ” in Ihe new co. within 
th(‘. meaning of Finance Act, 1895 (c. 10), s. 12, 
notwithstanding that there was no contract of 
sale between the two cos. hy reason of their never 
liaving been in existence at the same time. — A.-G. 
V, Felixstowe Gas Light Co., [1907] 2 K. B. 
981; 70 L. J. K. B. 1107; 97 E. T. 340; 11 

Mans. 291. 

651. Acte d’apport ** — Transfer of property 
abroad — In return for issue A delivery of shares in 
English company.] — By an instrument in French 
called an “ acie d'apport” executed in France, 
an English co. transferred certain property in 
France to another Englisli co. in consideration of 
the allotment by the latter to tlie former of a 
certain number ol its shares in the former : — Held : 
the instrument related to “ ])roperty situat-e ” A 
to a matter or thing don? or to bo done in the 
United Kingdom within Stamp Act, 1891 (e. 39), 
s. 14 (4), A was a “ conveyance on sale ” within 
seel ion 51 of that Act.— Inland RE\rENUE Comrs. 
r. Maple A Co. (Paris), Ltd., [1908] A. C. 22 ; 
77 E. J. K. B. 55 ; 97 E. T. 814 ; 24 T. L. R. 140 ; 
52 Sol. Jo. 92 ; 14 ISlans. 302, II. E. ; revsq. S. C. 
sub nom. Maple A Co. (Paris), Ltd. v. Inland 
Revenue Comrs., [1900] 2 K. B. 834, 0. A. 

Exchange of shares.]— .Vce Companies, Vol, IX., 
p. 404, No. 2589 ; Vol. X., p. 1032, No. 7155. 

Purchase of property under statutory powers.] — 
See Compulsory Purchase of Land, Vol. XL, 
p. 230, No. 1207. 

Order for foreclosure.] — See Mortgage, Vul. 
XXXV., p. 585, Nos. 3225-3228. 

be assessed in accordance with the 
provisions of that Act. — D awson r. 
Inland Rkvenue Comrs., [1905] 2 
I. K. 69.— IR. 

b. Devise of land for sale dr con- 
version — Conveyance of land to residuary 
legatees subject to charges — Whether con - 
veyance on sale .] — Morrison v. Stamivs 
COMR. (1907), 26 N. Z. L. R, 1009.— 
N.Z. 

0 . Instrument purporting to be agree - 
meat for sa/e.}— D on Francesco r. De 
Meo, [1908] S. C. 7.— SCOT. 


Duties C^omrs., New Soitth W ai.es 
(1914), IS C. L. R. 475 ; 31 N. S. \V. 
W. N. 53.— AUS. 

a. Agreement by legatee — I'o take 
jioffmrnt of legacy in stock or securities.] 
- — Wlicro a lopruteo under a will agrees 
^vith oxor. to take payment or part 
payment of the legacy in stock or 
sccnirities of testator, the transfer deed 
executed pursuance of the agree- 
ment is a conveyance or transfer on 
sale within Stamp Act, 1891, & Is 
chargeable with ad valorem duty to 
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Sect. C. — Duties upon particular instruments : Suh- 

se ct. 18, jg., C., D., E. & 

B. Consideration Consisting of Periodical 
Payments, 

See Stamp Act, 1891 (c. 39), is. 50. 

652. Annual rentcharge — Redeemable on pay- 
ment of lump sum.] — A deed made between E. of 
the first ptut ; (t. of the second part ; the 
Plymouth Great \V^estern Dock co. of tlie third 
part, & P. of the foiu*th part, recited {inter alia) 
that G. had, pursuant to an Act of Parliament, 
constructed certain piers, was entitled to take 
tolls thereon, k. that it had been agreed between 
G. & the Plymouth Great Western Dock co. 
that the piers, etc., should be purchased of G. 
by the Plymouth Great Western Dock co., k 
that the consideration for the purchase should be 
the sum of £37,000, & that £10,900 only, part of 
the sum of £37,000, sliould be paid in gross by the 
CO. & that £15,000, further part of the £37,000, 
should be represented by an annual rentcharge 
of £750, subject to redemption at any time there- 
after, on payment of £15.000, after twelve calendar 
montlis’ notice given by the co., & that £12,000, 
residue of the £37,000, sliould be represented by an 
annual rentcharge of £000, subject to the power 
of redemption hereinafter mentioned. The pier, 
etc., were for the consideration aforesaid, by the 
deed conveyed by G. to the co., subject to the 
rentcharges* of £750 & £000 before mentioned. 
The deed contained a proviso for redemption of 
the rentcharges of £750 at the option of the co. 
pursuant to the agreement recited, <te also a proviso 
that if at any lime after Sept. 29, ’858, G., or liis 
heirs or assigns, should desire to nave the rent- 
charge of £000 redeemed, should give twelve 
months’ notice to the co., the co., should pay G. 
£12,000 for the redemption or repurchase thereof, 
<fc a furtlier proviso tliat, if no such notice should 
be given after Sejit. 29, 1858, then that the co. 
might, at any time after Sept, 29, 1808, redeem 
the rentcharge of £000 for £12,000 on giving to G. 
twelve months’ notice : — Held : an ad valorem 
duty was payable as if the £12,000 had been a 
payment in money ; but that no ad valorem duty 
was payable in respect of the rentcharge of £750. — 
P 1 .YMOUTH Great Western Dock Co. v. Inland 
■Revenue (Jomrs. (1853), 22 L. J. Ex, 188. 

653. Licence to use materials — Payment by 
instalments.] — Dimmer Asphalte Paving Co. 
V, Inland Revenue Comrs., No. 433, ante. 

654. Sale of land — Annual sum payable to 
vendor for tithe — Vendor liable for tithe.] — The 
owners in fee simjile of a ceitain piece of land 
offered the land for sale in Jots as a building estate, 
<te by an indenture which recited that the vendors 
had agreed vvith the purchaser for the sale to him 
of a certain lot or piece of the land for the sum of 
£50, the vendors granted the lot to the purchaser 
in fee simple in consideration of the sum of £50 
then paid by the purchaser, amongst ot})er con- 
ditions, subject to k charged with the payment to 
the vendors & their assigns of the annual sura of 1 , 9 . 
in accordance witli a stipulation providing that the 
piece of land thereby conveyed was in considera- 
tion of the vendors paying the whole of the tithe 
in respect of the land of which the plot formed part, 
subjected & charged with the payment to the 
vendors of the perpetual sum of Is. per annum ; 
k the purchaser for himself & his assigns covenanted 
to make this annual payment of Is. to the vendors 
& to perform the other stipulations of the agree- 


ment. The payment of the Is. was in considera- 
tion of the vendors paying the whole of the tithe. 
In assessing the stamp duty upon the indenture : 
— Held : the annual payment of Is. per annum was 
part of the consideration for the sale ; the con- 
sideration for the sale was therefore the £50 plus 
the annual sum of Is. &, having regard to Stamp 
Act, 1891 (c. 39), s. 56 (2), the whole consideration 
for the sale was £50, plus Is. multiplied by twenty, 
namely, £51, <& the indenture was to be stamped as 
a conveyance on sale for a consideration of £51, 
namely, with a stamp of 7.9. 6d. ; but even if the 
annual payment was not part of the consideration, 
the stipulation to pay it would be a separate 
collateral covenant which would require to be 
stamped as such. — M artin v. Inland Revenue 
Comrs. (1904), 91 L. T. 453. 

655. Part of consideration payable on con- 
tingency — Periodical payment of money.] -Part 
of the consideration for the sale of a co.’s assets 
to another co. was that the buying co. should pay 
out of its profits to the selling co. an annual 
dividend of 3 per cent, upon capital issued, after 
pajdng to its own shareholders a 5 per cent, 
dividend upon its shares : — Held : the dividend 
of 3 per cent., though payable on a contingency or 
more than one contingency, was “ money payable 
periodically ” within Stamp Act, 1891 (c. 39), 
s. 56 (2). — Underground Electric Rys. v. 
Inland Revenue Comrs., [1906] A, C. 21 ; 75 
L. J. K. B. 117 ; 93 L. T. 819 ; 54 W. R. 381 ; 22 
T. L. R. 160, H. L. 

Annotation : — Reid. Underground Electric Rys. of London 
Glyn, Mills, Currie r. I. R. Comrs., [1916] 1 K. D. 

C. Conveyance in Consideration of Debt, 

See Stamp Act, 1891 (c. 39), s. 57. 

656. Amalgamation of companies — Debentures 
& simple contract debts taken over.] — The con- 
sideration for the transfer of the whole under- 
taking of one railway co. to another consisted of 
the purchasing co. taking on themselves the 
liabilitios of the vendors, <fc creating & allotting 
to the shareholders of the selling co. preference 
stock of the jmrehasing co. equal in amount to the 
capital of the other, which was to be extinguished : 
— Held : this preference stock was to be stock 
within Stamj) Act, 1850 (c. 97), Sched,, Title 
“ Conveyance,” & therefore liable to pay duty 
on its market value. — Ulverstone & Lancaster 
Ry. Co. V. Inland Revenue Comrs. (1804), 2 
H. & C. 855 ; 159 B. R. 354 ; suh nom, Furness 
Ry. Co. V. Inland Revenub: Comrs., 33 L. J. Ex. 
173 ; 10 L. T. 161 ; 10 Jur. N. S. 1133 ; 13 W. R. 
10 ; suh nom. Inland Revenue Comrs. v, Furness 
Ry. Co., 5 New Rep. 92. 

Annotation: — Apld. O. W, Ry. v, I. R. Comrs., [1894] 1 

Q. B. 507. 

657. Assignment of leaseholds — Apportioned 
rent payable by assignee.] — The lessee, for a term 
of ninety-nine years at a yearly rent, of a piece 
of land with three houses thereon, assigned k 
conveyed two of the houses, in consideration of 
£503 for the residue of the term subject to an 
apportioned rent representing two-thirds of the 
rent reserved by the lease. By the deed of assign- 
ment the assignee covenanted to pay such 
apportioned rent, k to keep the assignor 
indemnified in respect of it, k the assignor 
covenanted to pay the remaining one-third of the 
rent reserved by the lease, k to keep the assignee 
indemnified in respect of it. The three houses 
were of the same annual value : — Held : for the 
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(1894), 22 R. (Ct. of Sesfl.) 85.— SCOT. 



Part IX. — Stamp Duties. 


283 


purpose of fixing the ad valorem duty chargeable 
under the heading “ Conveyance or Transfer on 
Sale of any Property ” in Stamp Act, 1891 (c. 39), 
Sched. I., the payment of rent by the assignee was 
not part of the consideration for the assignment, & 
duty was chargeable upon the £503 only. — 
SwAYNE V , Inland Revenue Coimis., [1900] 1 
Q. B. 172 ; 69 L. J. Q. B. 63 ; 81 L. T. 623 ; 48 
W. R. 197 ; 16 T. L. R. 67 ; 44 Sol. Jo. 99, C. A. 
Jnnotation : — DiStd. Martin v. I. 11. Comra. (1904), 91 L, T. 

Foreclosure order.]— iS'ce Mortgage, Vol. 

XXXV., p. 585, Nos. 8225-3228. 

D. Conveyance hy Several Inatrumenis. 

See Stamp Act, 1891 (c. 39), s. 58. 

658. Conveyance by attorney — Power of at- 
torney defective — Confirmation of conveyance by 
separate deed — Whether additional conveyance 
stamp necessary.] — If A. profess to execute a 
conveyance by attorney, & afterwards, finding that 
such attorney is not authorised, execute personally 
a confirmation by a separate deed, it is enough, 
under Stamp Act, 1815 (c. 184), sched., part 1, 
“Conveyance” & “Deed,” that the first con- 
veyance have an ad valorem stamp on the con- 
sideration, & the confirmation a deed stamp, 
though not amounting to an ad valorem stamp on 
the original consideration. — Doe d. Priest v, 
Weston (1841), 2 Q. B. 249 ; 1 Gal. & Dav. 582 ; 

1 1 L. J. Q. B. 17 ; 6 Jur. 600 ; 114 E. R. 97. 

E, Conveyance in Separate Parcels, 

Sec Stamp Act, 1891 (c, 39), s. 58. 

659. Apportionment of stamp duty — Sub-sale of 
part of property purchased before conveyance — 
Conveyance by vendor to sub-purchaser — Re- 
mainder conveyed to purchaser.] — Applt. agreed to 
purchase certain property from F., ilie considera- 
tion being {a) a payment of £45,000, & (b) the 
assumption by ajjplt. of certain charges of which 
the agreed amount was £997 56*. 9d. Applt., not 
having obtained a conveyance, contracted to sell 
portions of the property to sub-purchasers, &, 
in consequence, F. by divers conveyances conveyed 
those portions to the various sub-purchasers, each 
of the conveyances being stamped with ad valorem 
conveyances duty on the purchase-money paid by 
each sub-purchaser, the total consideration stated 
in these various conveyances amounting to £45,000 
<fc upwards. Applt. then took a conveyance to 
himself from F. of the remaining portion of the 
property. By that conveyance, which recited 
the agreement for sale between F. <Sc applt. & 
that the £45,000 had already been paid to F. by 
or under the direction of applt. on the execution 


of the conveyances to the sub -purchasers, applt. 
covenanted to assume liability for the charges of 
£997 5.9. 9d. : — Held : the conveyance to aoplt. 
was liable to stamp duty on so much of the original 
purchase-money, £45,997 5.9. 9d., as, having regard 
to the relative values of the property sub-sold 
not sub-sold, was apportionable to that part of 
the property conveyed to applt. — Maples v. 
Inland Revenue Comrs., [1914] 3 K. B. 303 ; 83 
L. J. K. B. 1647 ; 111 L. T. 764. 

F. Contracts Chargeable as Conveyances on Sale, 

See Stamp Act, 1891 (c. 39), s. 59. 

660. “ Property locally situate out of the United 

Kingdom ’’—Equity of redemption — Mortgaged 
lands situate abroad.] — Applts. entered into a 
written agreement in England to purchase property 
in New South Wales subject to a mtge. On a 
case stated by the Comrs. of Inland Revenue 
pursuant to Stamp Act, 1891 (c. 39), s. 13 : — Held : 
(1) the words of exception in sect. 59 (1) of that 
Act, do not apply to an equitable estate or interest 
in property locally situate out of the United 
Kingdom tSc therefore the general words “ any 
equitable estate or interest in any property what- 
soever ” apply, ik, ad valorem duty is payable on 
an agreement made in England for the purchase 
of such an estate ; (2) also New South Wales 

Trust Property Act, 1862, docs not confer the legal 
estate in rntged. property on the mtgor. ; there- 
fore ad valorem duty was payable on the purchase 
by applts. of the equity of redemption. — Farmer 
&: Co. V. Inland Revenue Comrs., [1898] 2 Q. B. 
141 ; 67 L. J. Q. B. 775 ; 79 L. T. 32 ; 14 T. L. R. 
408, D. C. 

661. Book debts of foreign business.] — 

!An agreement was made executed in England 
for the sale of a business carried on at Buenos 
Ayres in Argentina & its assets, which included 
certain book' debts owing by persons resident in 
Argentina to the vendor of the business : — Held : 
the book debts were not property “ locally situate 
out of the United Kingdom ” within the meaning 
of the exception in Stamp Act, 1891 (c. 39), 
s. 59 (1), & ad valorem duty was, therefore, payable 
on the ax)portioned consideration for the sale of 
the book debts. — Velazquez, Ltd. v. Inland 
Revenue Cojvcrs., [1914] 3 K. B. 458; 83 L. J. 
K. B. 1108 ; 111 L. T. 417 ; 30 T. L. R. 539 ; 58 
Sol. Jo. 554, C. A. 

GoodwiU.]— Nos. 625, 627, ante, 

Trade mark .] — Sec No. 625, ante, 

Patent rights.] — See Patents, Vol. XXXVI., 

pp. 676, 677, Nos. 1577, 1578. 

Benefit of contract —Contract to provide land 

suitable for factory abroad .] — See No. 640, ante. 


part IX. SECT. 6, sub-sect. 18.— D. 

o. Amount of exemption from duty 
allowed .] — Where different parcels of 
land the subject matter of one sale 
are conveyed by different instruments 
to the purchaser, & a speoitic portion 
of the total c-otmi deration is appro- 
priated to each parcel of the land so 
conveyed, the first €50 of each of such 
spocltio poi’tions Is, by virtue of 
Stamps Act, 1890, s. 98 (1), & 3rd 
Hchod., exempt from duty. — H kndy v. 
Collector of Imposts, L1907] V. L. R. 
704.— AUS. 

PART IX. SECT. 6, SUB-SECT. 18.— E. 

f. Sale hy natives for separate sums 
— Whether stamp duty payable on 
each sum ,] — A number of aboriginal 
natives conveyed to L. all their 
undivided shares & interests in a block 
of laud. In the deed of transfer the 
vendors severally transferred to L. 
all their estate & interest In the block 


in consideration of the several sums 
set opposite to their respective sigr- 
natures, the receipt of which tfioy 
acknowiedgcHl respectively : — Held : 
t ach separate sum acknowledged to bo 
received formed a separate considera- 
tion in respect of which stamp duty was 
I)ayable by the purchaser. — Re Loisel 
(1894), 12 N. Z. L. R. 323.— N.Z. 

PART IX. SECT. 6, SUB-SECT. 18.— F. 

g. Asftignment of stocks dt shares — 
In consideration of indemnification of 
ass ignor — A gainst certain debts. ] — 
Peet V. Revenue Comrs. (1925), 59 

1. L. T. 93.— IR. 

h. Assignment of money.] — An order 
which amounts to an absolute assign- 
ment of money must be stamped ad 
valorem as a conveyance on sale. — 
White v. Ensor (1893), 11 N. Z. L. R. 
580.— N.Z. 

k. Sate of land, stocky cf* Btockdn- 
trade.] — Elaworth v. StaivU'S Comr. 


(1920), 20 a. R. N. S. W. 305 ; 37 
N. S. W. W. N. 90.— AUS. 

l. .] — In order to make stock 

& stock-in-trade taxable \mder Stamp 
Act, ] 882 (Amendment) Act, 1885, s. 18, 
it must appear that the stock or stock- 
in' trade contracted to bo sold was con- 
tracted to bo sold as being on the land 
sold at the time of sale. — Re Duthie 
(1900), 19 N. Z. L. R. 359.— N.Z. 

m. .] — Douglas v. Stamps 

Comr. (1901), 24 N. Z. L. R. 716.— 
N.Z. 

n. ,] — Pharazyn V. Stamps 

Comr. (1901), 23 N. Z. L. R. 1058.— 

N.Z. 

o. .1 — Godfrey v. Stamps 

Comr. (1904), 23 N. Z. L. R. 937.— 
N.Z. 

p. Transfer of undertaking — Con- 
sideraiion being payment of debts, 
liahiXUics^jt expenses of transferor,]— 
Inland Revenue Comrs. v. North 
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Sect. C. — Duties upon particular insttume^its : Receipt for compensation,] — Great Northern Ry. 

sect 18, F., G.y H. <&: suh-sects. 19, 20, 21 Co. v. Inland Revenue Comrs., No. 049, ante. 


662. “ Agreement * made ' in the United 
Kingdom ** — Execution in England by party whose 
execution required for completion of agreement.] — 
Inland Revenue Comrs. v. Muller Co.’s 
Margarine, Ltd., No. 027, ariic. 

“ Equitable estate or Interest ” — Equity of re- 
demption of mortgaged land abroad.] — See No. 
027, ante. 

G. Sale of Annuity or Fight Not Before in 
Existence. 

Sec Stamp Act, 1891 (c. 39), s. 00. 

663. Annuity — Life interest & reversion in 
stocks — Consent to sale of stock by holder of life 
interests — Covenant by reversioner to pay annuity.] 

— Where two parties were interested in a sum 
invested in the funds, one having a life interest, 

tlie other a reversion, & a deed was executed 
between them by which in consideration of the 
person entitled for life consenting to a sale of part 
of the stock for the benefit of the reversioner, the 
latter covenanted to pay an annuity to the person 
entitled for life : — Held : such deed was not a 
conveyance upon the sale of an annuity, so as to 
render it liable to the ad valorem duty, according 
to Stamp Act, 1815 (c. 184), sched. Part I., Title 
Conveyance. — R landy v. Herbert (1829), 9 
B. &C.3Q0; 7L. J. O. 8. K. B. 223 ; 109E.R.117. 

Annoiaiionst : — Apld. Mest-a^'err. Rigps (1834), 1 Cr. & K. 

110. Refd. Caldwell v, Dawson (1850), 5 Kxeh. 1. Mentd. 

Potter V, I. R. Comrs. (1854), 10 Exch. 147. 

664. Marriage settlement — Covenant to 

pay annuity to use of husband & wife.] — By a 
marriage settlement, deft., in consideration of 
£4,000 paid by the father of the intended wife as 
a marriage portion <fc in consideration of the 
marriage, covenanted to pay an annuity of £800 
a year to pltf. to the use of the intended husband 
& wife, during their joint lives : — Held : the deed 
did not require a £15 ad valorem stamp as upon the 
sale of an annuity. — M assy v. Nanney (1837), 3 
Bing. N. C. 478 ; 4 Scott, 258 ; 0 L. J. C. P. 185 ; 
332 E. R. 494. 

Annotations : — Refd. Christie v. I. 11. Comrs. (18(50), 1.5 L. T. 

282. Mentd. A.-G. v. Wolvertoii, [1 8iJ6J 2 Q. B. 389. 

665. Grant of perpetual annuity — Repay- 

ment of loan.] — (1) Stamp Act, 1891 (c. 39), 
s. 87 (2), which provides for the stamping of a 
security for the payment of any annuity “ by way 
of repayment or in satisfaction or discharge of 
any loan, advance, or payment intended to be so 
repaid, satisfied, or discharged,” applies to the 
case of terminable annuities, & does not apply 
to the grant of a perpetual annuity in considera- 
tion of a sum of money paid by way of purchase, 

(2) Sect. 60 distinctly refers, as I think, to such 
annuities as are grant/ed here (Grantham, J.). — 
Mersey Docks Harbour Board v. Inland 
Revenue Comrs., [1897] 1 Q. B. 786 ; 66 

L. J. Q. B. 480 ; 76 L. T. 596 ; 45 W. R. 448 ; 13 

T D QQQ . 1 CJ^I /-i rr -. 

666. Right not before in existence — Undertaking 
by mine owner not to work coal under railway — 


II. Compulsory Purchase. 

Sec Compulsory Purchase op Land, Vol. XI., 
pp. 236, 255, 271, Nos. 1266, 1267, 1024, 1906- 
1967. 

I. Voluntary Dispositions inter vivos. 

Sec Finance (1909-10) Act, 1910 (c. 8), s. 74 ; 
Finance Act, 1920 (c. 18), ss. 36 (1), (2), 64, sched. 

IV. 

667. How duty calculated.] — The ad valorem 
stamp duty payable on a voluntary disposition, 
such as a resettlement, including c.ases where a 
substantial benefit is conferred upon the parties 
taking under it, for an inadequate consideration, 
is to be calculated upon the value of the property 
conveyed or transfeiTcd, Su not only on the value 
of the interests taken by the persons to whom it is 
transferred. — Westmoreland (Earl) v. Ini.and 
Revenue Comrs. (1927), 71 Sol. Jo. 946, C. A. 

668. Conveyance for consideration less than full 
value — Duty only on consideration mentioned — ■ 
Effect on purchaser for value.] — When property 
has been conveyed for a consideration less than 
its full value, the fact that stamp duty has only 
been paid in respect of the consideration mentioned 
in the conveyance, & not, as required by Finance 
(1009-1910) Act, 1910 (c. 8), s. 74, in respect of 
the value of the property, will not afreet a sub- 
sequent purchaser for value. — Be Weir & Pitt’s 
Contract H911), 55 Sol. Jo. 536. 

669. Resettlement of real estate Conveyance of 
land subject to mortgages — Whether charges to be 
regarded as purchase-money.] — By deed of con- 
veyance or settlement, dated May 27, 1847, 
between A., B. A C. A. conveyed his life iiiierosts 
in some estates, Sc his reversion in fee in others, to 
B. Sc C. subject to mtg(‘S. A otluu' iTicumbrances of 
nearly £1,500,000, B. having before cut off the 
entail of a large portion of tlie estates of which he 
was tenant in tail in remainder for the purpose of 
raising a large part of that sum ; no i)ri(*e or i:)nr- 
chase-moriey was stipulated to be paid by 13. or 0. 
to A., but the debts of A. were to be i)aid off out 
of tlie rents A profits by B. k ( -. The comrs. were 
of opinion that as the estates W(*re conveyed 
subject to the mtge., etc., the deed ought to be 
stamped with an ad iHilorem stamj) u].)on the 
iimount of those ch.arges as if the purchase-money 
had been to that amount. Upon appeal ; — 
Held: (1) the determination of the eornrs. was 
WTOng : in the clause [Stamp Act, 1815 (c. 184), 
sched., Part I., Title Conveyance] which is to 
define what is the consideration or purchase - 
money, the terms ” to be paid by the purchasers ” 
mean where it is stipulated that he is to pay it ; 
the provision applies only to those cas(;s where, in 
consideration of the conveyance of the estate, the 
vendee agrees to pay a certain sum to the mtgee., 
or other incumbrancer ; where the purchaser does 
not bind himself to pay it, but is left to pay it or 
not, as he pleases, it cannot be a part of the con- 
sideration money. 

(2) In the construction of revenue Acts a duty 


British Rv. Co. (1901), 4 F. (Ct. of 
Seas.) 27.— SCOT. 

q. .] — In’lanu Revenue r. 

Irvine & District Waticr Board 
(1905), 43 Sc. L. K. 649,— SCOT. 

r. Agreement Quaranieeing real estate 
— For fixed pric^.] — An agrreement 
“ eruaranteed real estate for a fixed 
price, &; grave all the rights of a vendor 
to one party, & all those of a purchaser 


to the other party : — Held : this agree- 
ment constltul-od a sale, & was liable to 
the duties payable on a sale of realty. 
—Hutton v. Lippert (1883), 52 L. J. 
P. C. 54.— S. AF. 

PART IX. SECT. 6, SUB-SECT. 18.— I. 

t. Jastrunient executed hy father — 
** In consideration of 'natural love 
affection .**] — A father, by an instrument 
expressed to be executed In considera- 


tion of natural love & affection, trans • 
ferred certain lands to his two sons as 
tenants in common. The land was 
subject to two mtges. securing the 
repayment of sums amounting to 
£5,000 : — Held : the transaction was 
not a conveyance on sale, & ad valorem 
stamp duty was not payable. — 
Brewer v. Stamps Comrs., 11903] 
S. R. Q. 143.— AUS. 

a. Money expended on buildings hy 



Part IX.— Stamr Duties. 285 


cannot be imposed upon the subject except by 
clear words. The meaning of the legislature must 
be distinctly made out from the terms of the 
statute (Pollock, C.B.). — Chandos (Marquis) v. 
Inland Revenue Comrs. (1851), 6 Exch. 464 ; 
20 L. J. Ex. 269 ; 17 L. T. O. S. 128 ; 155 E. R. 
624. 

Annotations: — As to (1) Reid. Mortimore v. I. IL Comrs. 
(1864), 2 H. & C. 838. Generally, Refd. Kfflinton’s 
Trustees v. I. R. Comrs. (18Gr)), 3 H. C. 880, n. ; Christie 
V. I. R. Comrs. (18G6), 15 Jj. T. 282 ; lie ])o Lancey’s 
Huccession (1860), 21 L. ''J\ 58 ; Tniman, Ilanbrny, 
Buxton V, I. R. Comrs., [1912] 3 K. B. 377. 

670. Valuable consideration of small amount 

— Substantial benefit conferred on transferees.] — 

The life interest of E. in certain settled estates 
having been mortgaged by him & the mtgees. 
having foreclosed, an arrangement was proposed 
for the repurchase of E.’s life interest by means 
of moneys to be raised out of the fee of the 
settled estates. Ilis eldest son E., the tenant 
in tail in remaindt'r, being then a. minor, an 
application w<as made to tlic ct. for the approval 
of a scheme for carrying out thti arrangement 
the resettlement of the estates. On coming 
of age F., with the consent of E. as pro- 
tector of the settlement, executed a disentailing 
deed, & thereafter the indenture of resettlemcmt 
was executed, under which F. received, an allow- 
ance during the joint lives of E. <fc himself, a right 
to £5,000 if he married, a power to jointure : — 
Held : Finance (1909-1910) Act, 1910 (c. 8), s. 74, 
applied to a settlement of reval estate, & though 
there was some valuable consideration for the deed 
of resettlement, such consideration could not, 
having regard to the terms of the latter pnrt of 
Finance (1909-1910) Act, 1910 (c, 8), s. 71 (5), 
&; to the opinion of the comrs., with which the 
House agreed, that the deed of resettlement con- 
ferred a substantial benefit upon the persons to 
whom the settled pi-opert.y was transferred, be 
deemed to be a valuable consideration within the 
exception contained in the former part of Finance 
(1909-1910) Act, 1910 (c. 8), s. 74 (5).— Baker 
V, Inland Revenue Comrs., [1924] A. C. 270 ; 
93 L. J. K. B. 211 ; 130 L, T. 513, H. L. 

671. .] — Westmoreland (Earl) 

V. Inland Revenue Comrs., No. 667, (znie. 


SuB-sEoT, 19. — Conveyance Other than 
Conveyance on Mortgage or 8ai^. 

Nrc Stamp Act, 1891 (c. 39), s. 02, sched. I. 

672. Assent in writing to devise of realty — Land 
transfer Act, 1897 (c. 65), s. 3.] — An assent in 
writing made in pursuance of sub-sect. 1 of above 
sect, under the hand but not under the seal of the 
exor. is not “ an instrument . . . whereby any 
property on any occasion, excej^t a sale or mtge., is 
transferred to or vested in any x^erson ” within 
Stamp Act, 1891 (c. 39), s, 62, is, therefore, not 
liable to stami) duty as a conveyance or transfer. — 
Kemp r. Tnrvnd Revenue Comrs., [1905] 1 K. B. 


581 ; 74 L. J. K. B. 112 ; 92 L. T. 92 ; 53 W. R. 
479 ; 21 T. L. R. 168 ; 49 Sol. Jo. 147. 

SeCt now, Land Registration Act, 1925 (c. 21), 
s. 147. 

Order of Charity Commissoners appointing & 
vesting iMToperty in new trustees.] — See Charities, 
Vol. VIII., p. 374, No. 1842. 


Sub-sect. 20. — Copies and Extracts. 

See Stamp Act, 1891 (c. 39), s. 63, & sched. I. 

673. What copies or extracts liable — Copies 
made admissible on non-production of original — 
Used to refresh memory of writers.] — Where on 
the non-production of a deed after notice to 
produce, the opi)osite party calls a witness who 
proves a cox^y compared by him with the original 
deed, such copy may be read without being 
stamped ; for it is only used, in point of law, to 
refresh the witness’s memory as to the contents of 
the deed. — Braythwaytk v. Hitchcock (1842), 
10 M. & W. 494 ; 2 Dowl. N. S. 444 ; 12 L. J. Ex. 
38 ; 152 E. R. 5G5. 

Annotations ; — Refd. Stowo v. Quernor (1870), L. II. 5 Exch. 
155. Mentd. Coatsworth v. Johnson (1886), 54 L. T. 520. 

674. .]— Bajx V, Ball (1844), 3 L. T. 

O. S. 10.5. 

Admissibility of copies.l — See Evidence, Vol. 
XXll., i)p. 270, 271, Nos.^2553-2558. 


Sub-sect. 21. — Copyhold and Customary 
Esi’ates — Instruments relating thereto. 
xVee Stamp Act, 1891 (c. 39), ss. 05-67, & sched. I. 
Copy of court rolls.] — See Copyholds, Vol. 
XTII., pp. 40, 133, Nos. 465, 466, 1655. 

Admittance of purchaser claiming through un- 
admitted persons — Purchaser from several tenants 
in common.] — See Copyholds, Vol. XIII., p. 86, 
No. 1078. 


Sub-sect. 22. — Deeds. 

See Stamp Act, 1891 (c. 39), sched. I. 

675. What amounts to deed for purposes of 
Stamp Act — Instrument operating as lease — 
Stipulation that landlord should insure premises — 
Premiums to be added to rent.] — (1) An instru- 
juent, which operated as a lease, reserved a rent 
of £50, but contained a stipulation that the land- 
lord should insure the X)remises for £1,000, that 
the premiums of insm^ance should be added to the 
rent of £50, become due & payable in like manner 
as the rent : — Held : this was not a “ deed not 
otherwise charged ” within the meaning of Stamx^ 
Act, 1815 (c. 184), Title Deed, but was properly 
slanix>pd with an ad valorem lease stamp of £1 10s., 
as on a rent exceeding £20 & not exceeding 
£100 ; c'c if the premiums of insurance, added to 
the rent, exceeded £100, it lay upon the x>arty 
seeking to imx)each the instrument to show that 


life tenant — Voluntary disposition — 
Dutiable,] — Chadwick v. fc>TAMPs 
COMR. (1919), 19 N. S. W. L. R. 39 *, 

19 S. R. N. S. W. 39 ; 36 N. S. \V. W. 
N. 26.— AUS. 

b. Deed of partnershi p between brothers 
cf* sisters by way of famUy arrangement — 
Whether liable to stamp duty ,] — Stamps 
Comrs. p. Giulinq (W. B.) & Co. (1901), 

20 N. Z. L. R. 259.— N.Z. 

c. Transaction partly gift — Duty pay- 
aide on what has really been given ,] — 
Williams v. Stamps Comr. (1904), 24 

N. Z. L. R. 058.— N.Z. 


PART IX. SECT, 6, SUB-SECT. 22. 

d . Ncccss iiy for sla rn p — Deed exccu ted 
in, Knglnnd — Property in ProHnee .] — 
Doeds executed in England, convoying 
land in this Province, do not require to 
be stnini) 0 d under English Stamp Acts, 
blit are valid in this Province though 
uiistuinpod. — Murray v. Van Brock - 
LIN (1857), 1 Ch. Ch. 300.— CAN. 

e. Sale of redeemable heritable annuity, ] 
— A party holding a redeemable horit- 
able annuity sold &: assigned it to a 
purchaser ; the deed of conveyance was 
not stamped with an ad valorem stamp. 


but only with the common deed stamp : 
— Held : in respect that the annuity 
was redooraable by its original constitu- 
tion, no higher stamp than the common 
deed stump was required. & the coiivey- 
anco was valid. — Scottish Unjox I.v- 
siuuNCE Co. V, Bontixe (1838), 16 Sh. 
(Ct. of Soss.) 1241.— SCOT. 

f. Minute of acceptance of ofTicc .] — 
A minute of acceptance of oftice by 
trustees, ingressed upon a trust dis- 
position & settlement & signed by the 
trustees before two subscribing wit- 
nesses, is not a “ deed within Stamp 



BEVBNUS!. 


^instmmmds: 8ub^ 


gecte. M, ^ n ^ 27.) 

t?. SamrH(lS44), 12 M. & W. 
mj I Bowl. & Jm 083; 18 h. J. Ex- 118 ; 2 
J»- T- 0. a 2S6 ; 8 J, P. 522 j 152 B- E. 1263, 

t70« Xieence to me patent.] — SetMe : a 

lioenoe, under seal, to use a patent^ article, does 
not remiire a stamp. — C hanter v, Johnson 
(1846), 14 M. So. W. 408 ; 14 L. J. Ex. 280 ; 6 


h. T. O. a 831 J 153 E. E. 534. 

077. Lease Indorsed upon prior lease — 

Addition of rent In consideration of Improvements.] 
—By lease between W. So O., indorsed on a prior 
lease between the same parties, reciting, that in 
consideration of money laid out upon the premises 
by W., C. had agreed to pay a further rent, it was 
witnes^, that, in consideration of the rent re- 
served by the within-written indenture. So of the 
covenanlB, provisoes, So agreements therein con- 
tained, So also in consideration of the further 
yearly rent, W. demised to O. the premises for the 
residue of the term granted by the within-written 
indenture, subject to the provisoes, covenants. So 
agreements therein contained, yielding the rent, 
in addition to the rent reserved by the same 
Indenture .* — Held : the original lease did not 
require an additional stamp on account of the 
lease indorsed upon it, So the indorsed lease did 
not require a progpressive duty, within Stamp Act, 
1816 (c. 184), sched. Part I., Deed.” — Webdon 
V. WoDDBBiDOB (1848), 13 JuT. 630, n. 

678. — ^ Agmement under seal for sale of 
goodwill^ — lNLAia> Ebvbnxje Comrs. V. Angus, 
Inland Ej^venue Combs, v. Lewis, No. 378, ante. 

Unstamped deed of assignment — ^Admissibility 
to prove act of bankruptcy .] — See Bankruptcy, 
VoL IV., p. 62. Nos. 431-480. 

Agreements under seal relating to main- 
taining So repairing highways .] — See Highways, 
Vol. XS^VI., p. 357, Nos. 882, 833. 


Sub-sect. 23. — Duplioatb or Coui^terpart. 
See Stamp Act, 1891 (c. 39), ss. 11, 72, sched. I., 
LanbIiORD So Tenant, vol. XXX., pp, 446, 449, 
Noe. 1064, 1065, 1106-1109, 

Admissibility of unstamped dupUoates.] — See 

Evibenoe, Vol. XXII., pp, 270, 271. 


Sub-sect. 24.* 

See Stamp Act, 1891 (c. 39), sched. I. 

676. ExemplUlcatlon of other letters of adminis- 
tration — In addition to letters of administration in 
question.] — ^Where, to prove the title of an ad- 
ministrator, an exemplification was offered in 
evidence, which waS' an exemplification not only 
of the letters of administration in question, but 
also of certain other letters of admimstration, on 
one piece of parchment, So covered by one £3 
gtaanp : — Held : the exeiwlification was suffi- 
ciently stamped. — ^Dob d. Ebwarbs v. Gunning 
(1887), 7 Ad. A EL 240 ; 2 Nev. So P. K. B. 260 ; 


WilL WolL So Dav. 460 ; 6 L. J. K. B, 229 ; 
E.B,4d2. 


Sub-sect. 26, — Guarantee. 

See Guarantee, Vol. XXVI., pp. 50-52, Nos, 
846-866. 


Sub-sect. 26. — Insurance Poucies. 

See Stamp Act, 1891 (c, 89), ss. 91-100, So sched. 
I. So, gemercMy, Insurance, Vol. XXIX,, pp, 442, 
448, Nos. 840^416. 

680. Policy euffifiiently stamped at trial— Ad- 
missibility of evidence— Proving absence of stamp 
when executed.] — Eoberiok v. Hovxl, No, 882, 
ante. 

Marine insurance.] — See Insurance, Vol. 
XXIX., pp. 66 et eeq. 

Stamp on mutual insurance policies.] — 

See Insurance, Vol. XXIX., pp. 434, 441, Nos. 
3372-3874, 8406, 3400. 


Sub-sect. 27. — Leases. 

See Stamp Act, 1891 (c. 89), ss. 76-78, & sched. 1. ; 
Finance (1909-1910) Act, 1910 (c. 8). s. 75; 
Bevenue Act, 1911 (c. 2), s. 16; So, generally, 
Lanblord So Tenant, Vol. XXX., pp. 446-449, 

681. What amounts to lease for imposes of Act 
— Agreement for lease — ^Possession taken.] — An 
instrument, dated in Mar., 1798, whereby the 
landlord agreed to let, So also, upon demand, to 
execute to the tenant a lease of a farm ; So the 
tenant agreed to take, So, upon demand, to execute 
a counteipart of a lease of the farm from Apr. 6, 
1798, for fifteen years, under a certain yearly rent ; 
which lease was to contain the usual covenauts, 
So an agreement for re-entry in case of non-pay- 
ment of rent, So also the further covenants, etc. ; 
So this agreement was to bind until the lease was 
made So executed, etc. ; under which agreement 
the tenant entered on Apr. 6, 1798 ; was held to 
be a present demise, So therefore requiring a lease 
stamp ; the agreement for a future lease with 
further covenants being for the better security of 
the parties. — Dos d. Wabkbr v. Groves (1812), 
16 East, 244; 104 B. B. 837. 

Annotation : — Held. Warmen v. Faithfull (1834), 5 B. & Ad. 

1042. 

682. Words siguifyln;; present 

demise.] — By an instrument in writu dated 
Sept. 11, 1830, deft, agreed that day to let to pltf. 
rile whole of his premises, situate, etc., for ten 

ars ; he further agreed to build a brewing house 

make a cellar at his own expense, at the yearly 
rent of £86, to be paid half-yearly. He further 
agreed to pay the ^und rent, which was £4 
yearly; So acknowledged that he had that day 
received from pltf., £4 in earnest : — Held : to be 
an actual So present demise, So not any amement 
for a lease ; So, therefore, that it rewired a lease 
stamp. — Stanifobth v. Fox (1881), 7 Bing. 690 ; 
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PART IX. 0EOT. 6. SUB-BEOT. 27. 

b.' Ad valorem duty on conoidera^ 
Hon-’^Sah of leave, Hcensc db goocMR— 
Whe&ker Uoenm passed under transfer.] 
— Tooth A Co.. Ltd. v. &saup Butibs 
Coim. (imv S 8. R, N. 8. W. 662; 
26 K. 8. W. W. N. 162.— AUB. 
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S Moo. * P. £89 ; 9 L. J. O. S. 0. F. ItS ; 181 E. R. 

228 . 

Afvnqkilf^ni Poe d. Peaieon v. ^Jte« ( 


dmqktHoni : 
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nvt .^ 


JUp tJ 

oe d. wood t>. COwke (1846), 7 < 

^88. Future lease contemplated.]- 

A document hjr which A. agrees to grant, dc B, to 
tidce, a lease of certain preimses for a certain term, 
at a certain yearly rent, is to be considered merely 
as an agreement, not requiring a lease stamp, 
although no lease be prepared, & B. occupies during 
the whole of the term under such document, & 
pays the rent mecified in it. — ^PniLLipe v. Haetley 
(1827), 8 0. & P. 121 ; 172 B. R. 351, N. P. 

684. •] — By a \^tten agree- 

ment, A. a^eed with B. that B. should have his, 
A.’s, farm for his life for £20 a year rent, & the 
whole of A/s keep & maintenance ; B. to take oft 
the stock at £75 10s. ; — Held : inasmuch as the 
instrument could operate only as an agreement to 
grant B. a future lease of the farm for his life, it 
was properly stamped with a £1 stanm. — Stone 
v. Rogerb (1837), 2 M. & W. 443 ; Murp. dc H. 
146 ; 6 L. J. Ex. 145 ; 1 Jur. 465 ; 160 E. R. 831. 
Annotation : — Mentd. Irvlnff v. Veltoh (1837), 3 M. & W. 90* 

By au instrument 


ItJ 


685. 

dated Dec. 13, 1834, 
the rents, covenants, dc agreements thereinafter 
mentioned, agreed to grant a lease to B., his 
exors, etc., of certain premises, to hold the same for 
the term of two years & three-queirters, wanting 
seven days from Dec. 27, instant, yielding dc paying 
a certain rent, payable quarterly, the first payment 
to be made on Mar. 26 then next ; which indenture 
should contain covenants on the part of B. to pay 
the rent, etc., & all such other covenants as were 
contained in a lease therein referred to ; dc B. 
agreed that he would, if dc when requested so to do 
by A., accept such lease ; &; that untO such lease 
should have been granted as aforesaid, it should 
be lawful for A., his exors., etc., to distrain for all 
or any paji> of the rent which might become due 
from B,, for or in respect of the premises thereby 
agreed to be demised, at any time after the execu- 
tion of that agreement: — Held: the instrument 
operated as an agreement only, & not as an actual 
demise ; & consequently, an agreement stamp was 
sufficient for it. — ^Bicknell v. Hood (1839), 5 
M. dc W. 104 ; 2 Horn dc H. 86 ; 8 L. J. Ex. 193 ; 
3 Jut. 774 ; 161 B. R, 46. 

686. .] — The following docu- 

ment held to be a mere agreement for a future 
tenancy, not an actual demise, & therefore 
properly stamped with a £1 stamp : — “ Memo- 
randum of an agreement entered into Jan. 31, 
1840, between R., of the one part, & T., of the other 
p^art. T. hereby agrees to become the tenant of 
G. farm, at the customary time of entry, under the 
following conditions : vk. that the sum of £260 
annual rent shall be paid at the usual time for the 
house, premises, dc lands, as agreed upon ; dc R. 
ames to lay out in the improvement & alterations 
of the farmhouse dc new sheds a sum not exceeding 
£200, with the imderstanding that 8pa>rs for 
rafters shall be found from the estate ; cartage of 
all materials, except stones for walls, to be done or 
found by T. (Signed) R., T.” — Gore v. Lloyd 
a844), 12 M. A W. 463 ; 13 L. J. Ex. 366 ; 162 
B, R, 1279 ; sub nom , GbRB v. Lloyd, Evans v. 
Lloyd, 2 L, T. O. S. 108, 329. 

ArmotaHtm: — Bald. Doed^Woodv. 01arko<1845), 7Q.B. 911. 


^ )y a memorandum of 
agre^ent, dated June 23, 1842, made between A., 
as agent lor and on behalf of the dhurohwardens 
of parish of M., not naming them, of the one 
partf dc B. of the other part^ it was agreed, pro- 
vided a Udhee could be obtained from the lord of 
the manor, dc upon B. putting the premises into 
repair, that the churchwardens should grant a 
lease to B. lor twenty-one years from Midsummer 
Day then next, under the clear yearly rent of £30 ; 
such lease to contain covenants for payment of 
rent dc taxes, dc to repair, insure, not to commit 
waste, etc., & all other usual dc proper covenants, 
etc. ; & B. a^eed to accept such lease, dc execute 
a counterpart, etc., dc that, until such lease A 
counterpart should be granted, the yearly rent 
should be payable dc recoverable by distress or 
otherwise, in like manner as if such lease dc ooimter- 
part had been executed : — Held : this instrument 
was properW stamped as an agreement. — DOB d. 
Bailey v. Foster (1846), 3 C. B. 216 ; 16 L. J. 
C. P.263 ; 7 L. T. O. S. 208 ; 136 E. R. 86. 
Annotation ; — Mentd. Ford v. Ager (1863). 8 L. T, 646. 

688. .] — ^A. dc B. entered into 

the following agreement with C. : — “ We hereby 
agree to hire your cottages d: premises known as, 
etc., from Sept. 27 next, at the rent of £40 per 
annum, payable quarter^, free from all deductions, 
dc agree to pay £10 on Oct. 30, dc in case any one 
quarter’s rent shall be in arrear, dc unpaid for the 
space of fourteen days, we hereby en^ge to quit 
possession of the same, upon a notice to that 
effect, giving us seven days’ further time, being 
left upon the premises aforesaid ; dc in the event 
of our non-compliance with such notice, we 
hereby authorise you, or your agent, to clear the 
premises as if you were the occupier thereof dc to 
resume the possession accordingly without the 
aid of legal authority, this right to be without 
prejudice to any rem^y for enforcing payment of 
the rent that may be in arrear ; dc further, we 
engage to preserve the mills, cottages, dc premises 
from damage, dc to deliver them up in good con- 
dition, together with all fixtures belonging to you 
when our tenancy expires, reasonable wear dc tear 
being allowed us ” : — Hdd : the above agreement 
did not require a lease stamp. — Glen r. Dungby 
& Farrant (1849), 4 Exch. 61 ; 18 L. J. Ex. 369 ; 
13 L. T. O. S. 284 ; 164 B. B. 1126. 

689. .] — River Thames Con- 

servators V , Inland Revenue Comrs., No. 047, 
ante. 

690. Yearly rent not within statutory 
provision.] — ^Agreement, dated Apr. 14, 1804, not 
under seal, between M. d^ N., that N. shall rent of 
M. the ferry called D. for £6 6«. per annum, to be 
paid half-yearly, for which N. is to have the sole 
use of the ferry &; whatever profit may accrue from 
it for the time he holds the same. ** Be it also 
known that N. has this day bought of M. the great 
ferry boat for the sum of £20, of which £5 sh^ be 
paid ** etc. ; instalments of to be paid yearly, 
on Apr. 6, the first in 1806; — HM : (1) the 
instre^ent, purporting to convey an incorporeal 
hereditament, was not a lease, b^ause not under 
seal, dc therdbre did not require a lease stamp ; 
(2) as an agreement for a lease, it was not sun- 
Jeoted to duty by the clause of Stamp Act, 1815 
(c* 184), ached.. Part I. Title Agreement, ex- 
empting agreements for leases under the yearly 
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Sect, 0 , — Duties upon particular instruments : Sub- 
sects, 27, 28 290 

rent of £6 ; for a duty could not be impos^ by 
implication from this exempting clause ; (3) if the 
rent only were considered, the subject-matter of 
the agreement was not of the value of £20, & there- 
fore no stamp was necessary ; (4) the price of the 
boat could not bo taken into consideration, the 
agreement as to that not being ancillary to the 
contract for letting, but being a distinct & separate 
memorandum of a bygone purchase of goods, &, 
in itself, subject to no stamp duty. — Mayfield v. 
Bobinson (1845), 7 Q. B. 486 ; 14 L. J. Q. B. 265 ; 
6 L. T. O. S. 389 : 9 Jur. 826 ; 116 E. R. 572. 

Annotation: — Aa to (1) Befd. Stratton v. Pettit (1855), 16 
C. B. 420. 

Stamps on agreements for leases generally, see 
Landlord & Tenant, Vol. XXX., pp. 427 et seq. 

691. Lease at peppercorn rent.] — A lease 

for years in consideration of a sum certain, & at a 
pepper-com rent, does not require an ad valorem 
stamp. — Rob d. Larkin r. Chenhalls (1815), 4 
M. &S.23; 105E. R. 743. 

692. Lease In consideration of premium.] — 

Deft, became the purchaser at an auction of a lot 
described as “ the herbage of Upper Townshend’s 
Close, Lower Townshend’s Close, &; the Priory,** 
at the price of £45 ; by the conditions of sale it 
was agreed that a deposit of 10 per cent, should be 
paid, a bill given for the residue, & that the 
purchaser should be entitled to possession of the 
lot until Sept. 29. The contract of purchase at 
the foot of the conditions, signed by deft., was 
stamped with a £1 stamp : — Held : this was a 
lease of hereditaments granted in » onsideration of 
a sum of money by way of premium imder £50, 
without any yearly rent ; & therefore properly 
stamped with a £1 stamp. — Cattle v. Gamble 
(1838), 5 Bing. N. C. 46 ; 7 Dowl. 98 ; 6 Scott, 
733 ; 1 Am. 405 ; 8 L. J. C. P. 162 ; 2 Jur. 922 ; 
132 E. B. 1021. 

693. Occupation of premises mere remu- 

neration for services.] — ^A, being owner of a farm, 
let it for seven years to B., & by a written agree- 
ment of the same date it was agreed, that A. 
should manage the farm for B., B. allowing A. 
12^. a week, “ & allowing him & his family to 
reside have the use of the dwelling-house & 
furniture therein, free of rent,’* & this agi*eemcnt 
was to be put an end to by three months’ notice or 
iliree months* wages ; — Held : this agreement did 
not require a lease stamp, as it did not contain a 
demise of the house, the occupation of it being a 
mere remuneration for services. — Doe d. Hughes 
& Corbett r. Derry (1840), 9 C. 4fc P. 494, N. P. 
Annotation : — Re!d. Curling v. 31111s (1843), 7 Scott, N. R. 

709. 

694. Crown lease.] — A lease from the 

Board of Ordnance, which purported to be signed, 
sealed & delivered, being first duly stamped, was 
not stamped ; & the ct. held, that, being a lease 
from the Crown, it was not necessary that it should 
be. — ^Petrie r. Lamont (1841), Car. & M. 93. 
Annotations : — Mentd. Pratt v. British Medical Assocn., 

[19191 1 K, B. 244 ; The Koursk, [1924] P. 140; Per- 
forming Bight Soo. V. Mitchell & Booker Palais de Danse, 
[1924] 1 K. B. 762 ; Falcon v. Famous Players Mlm Co., 
[1926] 1 K. B. 393. 

095 , Lease with covenant for insurance by 

landlord — Premiums added to rent.] — Wilson v. 
Smith, No. 676, ante. 

696 , Conveyance of Incorporeal heredita- 


ment — ^Not under seal — Ferry.] — Mayfib)ld v , 
Bobinson, No. 690, ante, 

697. Agreement to let apartments.] — 

By 7 & 8 Viet. c. 76, s. 4, in force from & after 
Dec. 31, 1844, & repealed by Beal Property Act, 
1846 (c, 106), from Oct. 1, 1845, it was enacted 
that no lease in writing of any freehold, copyhold, or 
leasehold land should be valid, unless the same 
should be made by deed, but that any agreement 
in writing to let any such lands should be valid & 
take effect as an agreement to execute a lease. 
By a document dated July 3, 1846, & purporting 
to be a memorandum of agreement made while 
that^sect. was in force, H. agreed to lot & B. to 
take certain rooms in a house from July 7, for the 
monthly rent of 36s, to be paid every four weeks ; 
— Held : it was only an agreement to execute a 
lease, & was well admitted in evidence as such 
agreement, without a stamp, being of no certain 
value above £1 16s. Qu, : whether, since the 
repeal of 7 & 8 Viet. c. 76, s. 4, by Beal Property 
Act, 1845 (c. 106), such a memorandum would 
require a stamp of £1 15s. as a lease under Stamp 
Act, 1816 (c. 184), sched. Part I, Title Leases. — 
Burton v, Reevell (1847), 16 M. & W. 307 ; 16 
L. J. Ex. 85 ; 8 L. T. O. S. 367 ; 11 Jur. 71. 
Annotations : — Reid. Stratton v. Pettit (1855), 16 C. B. 420 ; 
Bond V. lloslJng (1861), 1 B. & 8. 371. Mentd. R. v. 
Income Tax Comrs. (1888), 22 Q. B. D. 296. 

698. Ad valorem duty on consideration — To 
what consideration applicable.] — Declaration in 
consideration that pltf. would procure A. to grant 
a lease to deft. ; the latter promised to pay pltf. 
£170. The proof was, that A. having agreed to 
grant a lease to pltf., the latter undertook origin- 
ally to assign it to deft., for the consideration 
mentioned ; but that afterwards, a lease, to which 
pltf, was a party & assented, was granted immedi- 
ately by A. to deft. The consideration to be paid 
by deft, to pltf. was not mentioned in that lease 
Held : the lease was not void on account of this 
omission, the ad valorem duty imposed by Stamp 
Act, 1815 (c. 184), applying only to considerations 
passing between lessor & lessee. — ^B oone v, 
Mitchell (1822), 1 B. & C. 18 ; 1 L. J. O. S. K. B. 
25 ; 107 E. B. 8. 

Annotation: — Expld. A.-G. v. Brown (1849), 3 Exch. 662. 

699. Uncertainty of amount,] — Where 

the covenant in a lease, or in an agreement ^or a 
lease, runs thus : — “ & that the premium for the 
said insiu’ance shall be added to the rent,** this 
makes the rent uncertain & liable to the higher 
stamp duty. 

Where the rental is certain, say £50 per annum, 
on an ordinary lease, without any uncertainty as 
to amount, £1 10«. would be the proper stamp ; 
but if the wording of the covenant bears the 
character of uncertainty, £1 16s. will be the 
amount. — W atson v. Smith (1843), 1 L. T. O. 8. 
607. 

700. Demise of land & other interests.] — 

Where an instrument demises several matters, 
consisting of land & other interests, some of which 
are incorporated tenements, at one fixed rent, an 
ad valorem stamp is sufficient, — R. v. Hockworthy 
Inhabitants) (1837), 7 Ad. & El. 492 ; Nev. &; 
P. M. C. 372 ; 2 Nev. & P. K. B. 383 ; Will. Woll. 
& Dav. 707 ; 7 L. J. M. C. 26 ; 1 J. P. 249 ; 112 
E. R. 655. 

701. Lease of tramways — Annual pay- 

ment by lessees in lieu of repairs.] — By a lease of 
tramways to a traction co. by a mumcipal corpn. 


words of aoceptanoe or contract on the 

S art of the landlord, but containing all 
le terms necessary to constitute a 
lease. Sc signed by both parties : — 
Bdd: to he a lease, Sc to require a 


le^, . stamp. — Fitzpatrick v. Kino 
(1854), 6 Ir. Jur. 314. — ^IR. 

n. Lett^ of renunciation, ] — ^The tenant 
under a lease by which he was bound to 
remove at a certain term on reoolving 


legal warning, having granted a letter 
dispensing with the same; — Held: the 
lease being stamped, the letter did 
not require a stamp. — Bain v. Stuart 
(1852), 24 So. Jur. 621.— SCOT. 
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made pursuant to Tramways Act, 1870 (c. 78), the 
CO. were to pay rent at a fixed rate per cent, on the 
cost of the original purchase. They were also to 
pay to the lessors a given sum per mile of road 
along which the tramways were laid, in lieu of 
repairing any portion of such road & maintaining 
the tramways, except the rails & electrical bonds 
laid thereon. The minimum amount payable 
under this clause was £900 per ufinum & power of 
distress was reserved in respect of it. They were 
also boimd to purchase from the vendors all 
electrical energy required for the purpose of the 
tramways & to pay for the same at a given rate, 
the minimum sum payable in any one year being 
£4,000. On a case stated: — Held: (1) the £900 
payable in respect of the repair of the road was 
rent, & ad valorem duty was payable upon it under 
Stamp Act, 1891 (c. 39), s. 4; (2) the £4,000 
payable in respect of the supply of electrical 
energy was not rent, but it was payable under a 
covenant made in further consideration for the 
lease, & relating to the matter of the lease within 
Stamp Act, 1891 (c. 39), s. 77 (2), & the instrument 
was not chargeable with ad valorem duty in respect 
of it. — ^British Electric Traction Co. v. Inland 
Revenue Comrs., [1902] 1 K. B. 441 ; 71 L. J. 
K. B. 92 ; 85 L. T. 603 ; 66 J. P. 83 ; 50 W. R. 
280 ; 18 T. L. R. 105, C. A. 

702. Minimum rent for purchase of 

electricity.] — B ritish Electric Traction Co. v. 
Inland Revenue Comrs., No. 701, ante. 

Stamp on attornments.] — See Landlord & 
Tenant, Vol. XXX., p. 347, Nos. 58-^2. 

Stamps on assignments of leases.] — See Land- 
lord & Tenant, Vol. XXXI., pp. 398, 399, Nos. 
5444-6449. 


Sub-sect. 28. — Letters and Powers op 
Attorney. 

Sec Agency, Vol. I., pp. 293, 294, Nos. 216-230. 


Sub -SECT. 29, — Marketable Securities. 

See Stamp Act, 1891 (c. 39), ss. 82, 83, 84, 85, 
sched. I.; Finance Act, 1899 (c. 9), ss. 4 (1), 6; 
Finance (1909-1910) Act, 1910 (c. 8), s. 76; 
Finance Act, 1911 (c. 48), s. 13 (1) ; Finance Act, 
1920 (c. 18), 38. 

703. What securities must be stamped — 
Foreign securities made or issued in the United 
Kingdom — Bonds of company issued abroad & 
resold In England.] — Urenfell v. Inland 
Revenue Comrs., No. 376, ante, 

704 , Bond of company issued abroad 

& exchanged in England for old debenture.] — 
Under a binding scheme of arrangement for recon- 
struction the property & assets of an English 
company were transferred to a new American 
CO. & it was agreed that the debenture -holders of 
the old CO. should receive bonds of the new co. in 
exchange for their debentures. 

The holder of a debenture in England received a 
circular from the London office of the new co., 
signed by its London agent, saying : “ Your 

debenture will have to be sent to Chicago to be 
exchanged there for the new bond. I shall be 
pleased to forward your debenture to Chicago free 
of all cost to yourself if you will lodge the same at 
this office, taking my receipt for the same.** The 


debenture-holder sent his debenture to the London 
^ent, who sent it to the officials of the new co. 
in America ; a bond of the new co. was trans- 
mitted by them to the London agent, who delivered 
it to the .^debenture-holder in England : — Held : 
the bond was not “ issued,’* or “ offered for sub- 
scription & given or delivered to a subscriber,” 
or “ assigned or transferred,” in the United 
Kingdom, within Stamp Act, 1891 (c. 39), s. 82 (1) 
(6). — Chicago Railway Terminal Elevator Co. 
V. Inland Revenue Comrs. (1896), 75 L. T. 572 ; 
45 W. R. 242 ; 13 T. L. R. 124, C. A. 

Antiotationa .— Distd. Brown v, 1. R. ComrB., Gordon r. 

Same (1899), 16 T. L. R. 94. RdM. Speyer v. I. R. Comrs. 

(1902), 66 J. P. 651. 

705. Bearer bonds invalid without 

indorsement of certificate — Indorsement in Eng- 
land.] — Bonds of a foreign co. payable to bearer 
were executed by the co. abroad & delivered 
abroad to a foreign trustee for the bondholders. 
The bonds were expressed not to be valid for any 
purpose unless authenticated by the certificate 
of the trustee. Some of the bonds were sent to 
England & the trustee having come to England 
there certified them & delivered them to the persons 
entitled to them : — Held : since the bonds were 
not marketable till they were certified, the bonds 
certified in England were “marketable securities 
by a foreign co. which were made & issued in the 
United Kingdom ” within Stamp Act, 1891 (c. 39), 
s. 82, (1) (b) (i.), & liable to the stamp duty imposed 
by that Act upon such securities. — Revelstoke 
(Lord) v. Inland Revenue Comrs., [1898] A. C. 
565 ; 67 L. J. Q. B. 855 ; 79 L. T. 227 ; 62 J, P. 
740 ; 47 W. R. 210 ; 14 T. L. R. 525, H. L. ; 
ajf^, S. C. stib nom. Baring v. Inland Revenue 
Comrs., [18981 1 Q. B. 78, C. A. 

Annotation: — Refd. Brown v. 1. R. Comrs., Gordon r, 

I. R. Comrs. (1900), 84 L. T. 71. 

706. Bonds “ offered for subscrip- 

tion ** — Exchange of bonds under reconstruction 
scheme.] — A scheme for the reorganisation of an 
American railway co. was prepared, by which it 
was proposed that an executive committee should 
be formed in America to carry out the scheme, 
that a new co. should be formed in America to 
take over the undertaking of the old co., & that the 
new CO. should issue new bonds in order to take up 
the bonds of the old co. & provide further capita 
for the new co. 

The English holders of bonds of the old co. 
were invited by circular to accept the scheme & 
to deposit their bonds with named depositaries in 
London, in exchange for which they would sub- 
sequently receive bonds of the proposed new co. 

The scheme was carried out. The new co. 
executed & delivered to the appointed trustee in 
America the stipulated number of new bearer 
bonds, which were duly certified by the trustee 
& then handed to the executive committee. 
The executive committee had full power to deal 
with any of the new bonds, by sale, pledge, or 
otherwise, for the purposes of thp scheme & for 
the uses of the new co., in its discretion & without 
accountability to the new co. 

The new bonds in question were forwarded by 
the executive committee to the depositaries in 
London, by whom they were handed to the 
persons who had deposited bonds of the old co. ; — 
Held : the new bonds given to the holders of old 
bonds in England were neither “issued” nor 
“ offered for subscription ** in England within 
Stamp Act; 1891 (c. 39), s. 82 (1) (b) (i), (u).— 


PART IX. SECT. 6, SUB-SECT. 29. 

o. What aecuritiea must he stamped — Warrant for goods.**} — DisnijJSRS Co., Ltd. r. Inland Revenue Comrs. (1899). 
P. (Ct. of Sos8.) 737 ; 36 So. L. R. 538 ; 6 S. L. T. 366.— SCOT. 

,J. — ^VOL. XXXTX. 
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Sect, 6 . — Dtdiea upon particular inetrummia : Sub- 
sects. 29 <fe 30.] 

Brown v. Inland Revenxtb Oomrs., Gordon v. 
Inland Revenue Combs, (1900), 84 L. T. 71 ; 17 
T, L. R. 177, 0. A. 

707. ** Instrument to bearer whereby stock 

Is transferred or assigned — Bond of company 
Issued abroad & exchanged in England tor old 
debenture.] — Chicago Railway Terminal Ele- 
vator Co. V, Inland Revenue Comrs., No. 704, 
ante, 

70 g. Certificate for debenture stock 

In foreign railway — Transferable by delivery.] — 

A certificate for 4 per cent, debenture stock of a 
foreign railway certified that applt, was the owner 
of a certain amount of such stock, & there was 
indorsed on such ceHificate a form of transfer 
signed by applt., the name of the transferee being 
left in blank. It was admitted that such certificate 
with the transfer in blank therein were by usage 
treated as sufficient for the purpose of effecting 
the sale in the stock markets of the United King- 
dom of the stock referred to therein ; but such 
stock was really transferable only in the books of 
the railway co. upon production of such certificate. 
The debenture stock was share capital of the 
railway co., enabling the holder to vote at the 
election of directors, but it was secured or preferred 
under a trust deed which enabled the holders of 
the debenture stock, if the interest on their stock 
was not duly paid, to take the management of the 
railway out of the hands of the directors, & vest it 
in a ^nance committee elected by themselves : — 
Held : the certificate as indorsed was a marketable 
security within Finance Act, 189t (c, 9), s. 4 (1). — 
Noakes V. Inland Revenue Combs. (1900), 83 
L. T. 714 ; 17 T. L. R. 99, D. 0. 

AnnotcUion: — Reid. Speyer v, I. R. Comrs., [1907] 1 K, B. 

246. 

709 . Reconstruction of company — 

Certificate lor shares in new company.] — In order 
to facilitate the reconstruction of a co. certificates 
for shares in the new co. were given to some 
London agents, who transferred them to the 
persons beneficially entitled when called upon : — 
Held : by the assignment of the legal title & appro- 
priation of the shares to the several beneficial 
owners, these certificates were assigned or trans- 
ferred within Finance Act, 1899 (c. 9), s. 4. — 
Speyer Brothers v. Inland Revenue Combs. 
(1902), 66 J. P. 651. 

710. ‘‘ Security given in substitution lor a 

like security ** — Debenture in English company — 
Exchange for debenture in new colonial company.] 

— ^Applt. co., incorporated under the laws of 
Victoria, was formed to take over the assets & 
liabilities of two existing cos., one of which was a 
CO. registered in England having an issue of 
debentures. The holders of these debentures by 
agreement delivered them up, & accepted in lieu 
thereof debentures of an equivalent amount 
issued by applt. co. ; — Held : the debentures of 
applt. co. were not “ given in substitution for a like 
security ” within the meaning of sub -head 4 of the 
heading “ Marketable Security ” in schedule I. to 
Stamp Act, 1891 (c. 39), & were therefore liable to 
bear stamp duty to the full amount. — Mount Lyell 
Mining & By. Co. v. Inland Revenue Combs., 
[1905] 1 K. B. 161 ; 74 L. J. K. B. 4 ; 92 L. T. 
134 ; 53 W. R. 226 ; 21 T. L. R. 112 ; 49 Sol, Jo. 
117, 0. A. 

711 . Debenture of foreign company.] — 

An American railway co., as security for a tempo- 
rarv loan, handed though their agents in England 
to the lender an instrument which stated that tot 
value received they promised to pay twelve 


months after date to the order of themselves the 
amount named in it. It also contained a state- 
ment that it was one of a series, & was secured by 
a deposit of gold bonds which, or a sufficient 
amount of their proceeds, were under an existing 
trust deed to be held in trust for the benefit of the 
holders of the instruments. The instruments, 
which had been indorsed before issue, were dealt 
in upon the London Stock Exchange, but were not 
offiiciallv quoted there ; — Held : the instrument 
was not a mere promissory note ; it contained a 
contract that the holder should be entitled to the 
benefit of the security mentioned in it ; it was, 
therefore, a security for the money lent upon it, Aj 
it required to be stamped as a “ marketable 
security within Stamp Act, 1891 (c. 89), ss. 82 
(1) (6), 122. — ^Brown, Shipley A Co. v. Inland 
Revenue Comrs., [1896] 2 Q. B. 698 ; 64 L. J. 
M. C. 241 ; 73 L. T. 377 ; 11 T. L. R. 686 ; 39 
Sol. Jo. 720 ; 14 R. 661, C. A. 

Annotationa: — Reid. Speyer v. I. R. Oomrs., [1907] 1 K. B. 

246 ; Midland Bank v. I. R. Comrs., [1927] 2 K, B. 465. 

712. Foreign treasury note — Promise to 

pay on ^date specified.] — S peyer Brothers v. 
Inland Revenue Comrs., No. 390, ante, 

713. Debenture charged on ships — Equit- 

able interests.] — A co. gave legal mtges., duly 
re^tered, of three steamships to trustees for 
debenture -holders as a security for sums to be 
borrowed on the issue of debentures. The trustees 
also executed a debenture trust deed in the usual 
form. Debentures were then issued, in each of 
which the co. covenanted to pay the registered 
holder thereof the amount for which it was issued , 
A did “ hereby charge ** with the payment of such 
sum the three steamships : — Held : the substance 
of the transaction was the creation of negotiable 
securities, A a debenture, one of the above- 
mentioned issue, although incidentally it gave the 
holder the benefit of the registered charge under 
the trust deed, was not an instrument for the sale, 
transfer, or other disposition of any interest in 
any ship within the second of the “ General 
Exemptions from all Stamp Duties ” in schedule I. 
to Stamp Act, 1891 (c. 39), but was liable to duty 
under the head of “ Marketable Security ” in the 
same schedule. Qu : whether the second exemp- 
tion has any application to an “ equitable interest.*’ 
— Deddington S.S. Co., Ltd. v. Inland Revenue 
Comrs., [1911] 2 K. B. 1001 ; 81 L. J. K. B. 75 ; 
105 L. T. 482 ; 18 Mans. 373, C. A. 

714. Amount of duty — Dependent on money 
secured — Debenture — Undertaking to repay prin- 
cipal moneys A premium.] — A co. issued a series 
of debentures of £100 each, each debenture con- 
taining an undertaking by the co., to pay to the 
registered holder upon a specified date “ the sum 
of £100 together witn a premium thereon at £7 105.” 
The debentures were marketable securities not 
transferable by delivery within Stamp Act, 1891 
(c. 39), sched. I. : — Held : each debenture was a 
security for the payment by the co., of £107 lOs. 
the amount of the principal A the premium A was 
therefore liable to ad valorem stamp duty upon 
that amount.-»-RowELL v. Inland Revenue 
Comrs., [1897] 2 Q. B. 194 ; 66 L. J. Q. B. 528 ; 
13 T. L. R. 324 ; 41 Sol. Jo. 407, D C.. 

Annotation: — Reid. Knights Deep v. 1, R. Comrs., [1900] 

1 Q. B. 217. 

716. Option to redeem at pre- 

mium.] — ^A limited co. issued a series of debentures 
for £100 each redeemable at par annual draw- 
ings on A after July 1, 1905. Each debenture 
contained a stipulation that the co. mi^ht, at any 
time after July 1, 1900, on giving six months’ 
previous notice in writing to the registered 1 ’ 



Part IX.— Stamp Duties. 


291 


redeem the debenture at £103 which sum, at the 
expiration of the six months, should become 
payable, as if the same were the amount of the 
principal moneys thereby secured : — Held : ad 
valorem stamp duty was chargeable on each 
debenture under the head of “ Marketable 
Security in sched. I. to Stamp Act, 1891 (c. 39), 
upon £100 only, as being the “ money secured ** 
by the debenture within the meaning of the sched. 
— Knights Deep, Ltd. v. Inland Revenue 
OOMRB., [1900] 1 Q. B. 217 ; 69 L. J. Q. B. 66 ; 
81 L. T. 626 ; 48 W. R. 198 ; 16 T. L. R. 68 ; 44 
Sol. Jo. 99, C. A. 


Sub-sect. 30. — Mortgages, etc. 

See Stamp Act, 1891 (c. 39), ss. 86-89, & sched. 
I. ; Revenue Act, 1903 (c. 46), s. 7 ; &, generally^ 
Mortgage, Vol. XXXV., pp. 314-318. 

716. Security by way of mortgage — Conveyance 
to creditors generally.] — By a deed of assignment, 
five persons conveyed all their crops, goods & 
effects to trustees, in trust to sell, & with the 

roceeds to be produced by such sale, to discharge 
rst, debts due to the trustees, with interest from 
the date of the deed ; then debts due to other 
creditors, with a resulting trust as to the residue to 
the parties conveying : — Held : such deed did not 
require an ad valorem stamp, as upon a “ con- 
veyance ” or “mtge.’’ under Stamp Act, 1816 
(c. 184), Sched. Part I,, as the former clause 
operated only as to actu«al sales between vendor & 
vendee ; & it fell within the exception in the 
latter, viz : “ where such conveyance shall be made 
for the benefit of creditors generally & therefore 
a common deed stamp was sufficient. — C oates v. 
Perry (1821), 3 Brod. Bing. 48 ; 6 Moore, 
C. P. 188 ; 129 E, R. 1200. 

717 , Conveyance for benefit of creditors 

exceeding five in number — ^Deed of lease &; release 
& accompanying deed of trust.] — Where, by deeds 
of lease & release, & an accompanying deed of 
trust, property is conveyed for the benefit of 
creditors exceeding five, the whole forming but 
one assurance, an ad valorem stamp is not requisite, 
as they fall within the exception in Stamp Act, 
1816 (c. 184), Sched. Part I., Title Mortgage. — 
Hudson v. Revett (1829), 6 Bing. 368 ; 2 Moo. & 
P. 663 ; 7 L. J. O. S. C. P. 145 ; 130 B. R. 1103. 
Annotations: — Mentd. Hlbblewhlte v. M'Morine (1840), 6 

M. & W. 200 ; West v. Steward (1845), 14 M. & W. 47 ; 
Cherry v. Henning & Needham (1849), 19 L. J. Ex. 63 ; 
Fazakerly 17. M‘ Knight (1856), 26 L. J. Q. B. 30 ; Tuppor v, 
Foulkes (1861), 9 C. B. N. S. 797 ; Soc. G6n6rale do Paris 
17. Tramways Union Co. (1884), 14 Q. B, D, 424 ; Powell 
17 . London & Provincial Bank, [1893] 2 Ch. 555 ; Crodlton 
(Bp.) 17. Exeter (Bp.), [1905] 2 Ch. 455 ; Rudd i7. Bowles, 
[1912] 2 Ch. 60 ; lie Seymour, Fielding i?. Seymour, 
[1913] 1 Ch. 475. 

SeCf now, Stamp Act, 1891 (c. 39), s. 86 (1) (c), 

71 g. Security for repayment of money to 

be thereafter lent, advanced or paid — Assignment 
of personalty to Indemnify surety on bond.] — 
Where A. had entered into a bond as surety for 
B., & B., by a deed assigned personal property to 
A. for the purpose of indemnifying him against any 
liability by reason of his having become surety 
for B. in the bond : — Held : the deed required an 
ad valorem stamp as a “ security for the repayment 
of money to be thereafter lent, advanced or paid ** 
within Stamp Act, 1816 (c. 184), sched. “Mort- 
gage.” — Canning (Lord) v. Raper (1852), 1 


B. Sc B. 164 ; 22 L. J. Q. B. 87 ; 20 L. T. O. S. 
218; 17Jur.390 ; 118 B. R. 400. 

Annotations : — Apld. Mutual Property Insce, v. I. R. Comrs. 

(1926), 136 L. T. 354. IMd. Uuderground Bleo. Ry. of 

London v. I. R. Comrs., [1905] 1 K. B. 174 ; Undergroxmd 

Bleo. Ryf. of London Sc Glyn, Mills, Currie v, I. R. 

Comrs., [1916] 1 K. B. 306. 

719. Trust deed for securing deben- 

ture stock.] — ^A limited co. issued in 1892 £500,000 
4 per cent, debenture stock, secured by a trust 
deed duly stamped, by which freehold & leasehold 
property of the co. were conveyed to trustees to 
secure payment of the amount of the stock Sc 
interest as provided for by the deed. Bv a 
subsequent trust deed for securing debenture 
stock made in 1897, the trustees of which were the 
same as those of the deed of 1892, after reciting that 
the £500,000 debenture stock was stiU outstanding 
Sc that the co. were intending to issue further 
irredeemable 3i per cent, debenture stock, it was 
provided (inter alia) that the amount of stock to 
be issued was limitediin the first instance to £300,000 , 
the co. acknowledging in the deed that they were 
indebted to the trustees in that sum carrying 
interest at 3i per cent, per annum ; that the co. 
should be at liberty to issue further irredeemable 
3i per cent, debenture stock not exceeding £640,000, 
making a total of £840,000 but only for the pur- 
pose of redeeming or paying off the £500,000 4 per 
cent, stock at the rate of not more than £108 of 
the new stock for every £100 of the stock redeemed 
or paid off : — Held : in respect of the £540,000 as 
well as the £300,000, the deed of 1897 was charge- 
able with the ad valorem duty specified in sched. I. 
to Stamp Act, 1891, under the heading “ Mort- 
gage, Bond, Debenture, Covenant,” &, not being 
an “ additional ” or “ substituted ” security 
within the meaning of those words in the sched., 
it was chargeable with the full duty of 2d. 6d. per 
cent. 

I am of opinion that the deed of 1897 is not a 
“ transfer ” of the deed of 1892, nor is it a security 
by way of further charge. Sc it does not therefore 
come within the meaning of sect. 87 (3) of the 
Stamp Act (A. L. Smith, L.J.). — City op London 
Brewery Co. v. Inland Revenue Comrs., [1899] 
1 Q. B. 121 ; 68 L. J. Q. B. 62 ; 79 L. T. 648 : 47 
W. R. 216; 15T. L. R. 49; 43 Sol. Jo. 61, C. A. 

Annotations : — Refd. Moimt Lyell Mining: & Rv. i 7 . I. R. 

Oomrs., [1904] 1 K. B. 757 ; Underground Elec. Rys. of 

London & Glyn, Mills, Currie v. I. R. Comrs., [1916] 1 

K. B. 306. 

720. .] — By a trust deed made 

between a joint-stock company & trustees for the 
debenture holders, the former stipulating that they 
might redeem the debenture stock after having 
given certain notice covenanted that after giving 
such notice they would redeem at nominal value, 
plus 10 per cent. By further clauses of the deed 
certain freeholds & leaseholds were assured to the 
trustees to secure payment of all principal moneys, 
bonuses, Sc interest which might become payable 
in respect of the debenture stock, & a floating 
charge on all the co/s property was created for 
the same purpose. There was a clause giving the 
CO. power to withdraw any of the freeholdg or 
leaseholds iissured to the trustees & substitute 
other property or equal value. By a subsequent 
indenture a small paH of the leaseholds so assured 
was withdrawn Sc other leaseholds belonging to the 
CO. assured to the trustees to be held on the trusts 
of the earlier indentiu*e. This second indenture 
contained no covenant for pajunent of the 
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Ore (1913), I. L. ] r. Security for future advances — 
Unlimited amounts .] — O’Sullivan v . 
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Sect. 6. — Ihdiea upon particular instruments : Suh- 
sects. 30, 81, 82, 33 cfe 34 .] 

debenture principal money or interest, & no 
express declaration of the trusts on which the 
property assured was to be held : — Held : the 
second indenture was a “ mortgage ’’ within 
Stamp Act, 1891 (c. 39), s. 86 (1), & a “ sub- 
stitute security *’ within sched. I. & heading 
“ Mortgage, Bond, Debenture, Qovenant ** of that 
Act, & therefore the Comrs. of Inland Bevenue were 
right in holding that the stamp duty was to be 
calculated at the rate of 6d. per £100, on the whole 
principal money of the debenture stock. — Gart- 
eroEs (Brooksidb Brewery), Ltd. v. Inland 
Bevenue Comrs. (1900), 82 L. T. 686 : 16 T. L. B. 
»378, D. C. 

721, Agreement to execute mortgage when 

required.] — A limited co., by deed, in considera- 
tion of £373,000 then advanced to them by a 
building society, agreed to execute, whenever 
called upon by the society, a mtge. or charge, in 
such form as the society should request, of all the 
co.'s interest in certain hereditaments to secure the 
repayment of the sum advanced with interest. 
A receiver was appointed by the deed to receive 
the rents & profits so long as any money remained 
due to the society ; but there was a provision 
that he was not to enter into possession of such 
rents & profits until default should be made in 
payment of the principal & interest : — Held : this 
instrument was chargeable with ad valorem stamp 
duty imder the head “ Mortgage, Bond, Debenture, 
Covei^nt,” in sched. I. to Stamp Act, 1891 (c. 39). 
— United Beauzation Co. v. Inland Bevenue 
Comrs., [1899] 1 Q.’B. 361 ; 68 L. . . Q. B. 218 ; 79 

L. T. 666 ; 47 W. B. 381 ; 43 Sol. Jo. 163, D. C. 

722. N o money advanced at time of execu- 

tion.] — SuFFiELD (Lord) v. Inland Bevenue 
Comrs., No. 432, ante. 

t2Z. Second mortgage containing covenant 

to pay amount secured by first mortgage.] — A 

second mtge. of freehold property subject to an 
existing first mtge. contained a covenant by the 
borrower to pay by instalments (a) a sum equiva- 
lent to the amount of the loan, the* subject of the 
first mtge., (b) a sum equivalent to the amount 
of the loan the subject of the second mtge., & 
(c) a sum equivalent to the interest on the amounts 
remaining unpaid under both mtges. There was 
a proviso for redemption on payment of the amount 
of the second mtge. & interest thereon. The first 
mtge. had been duly stamped with the appropriate 
duty on the amount hereby secured ; — Held : the 
second mtge, was liable to stamp duty in the 
aggregate of the two sums secured by the two 
mtges., the covenant contained in the second mtge. 
to pay the amount secured by the first mtge. being 
an additional covenant made with a different 
covenantee. — ^Mutual Property Insurance Co., 
Ltd. V, Inland Bevenue C6mrs. (1926), 136 
L. T. 364. 

724. Security for further advances — Trust deed 
to secure debentures.] — City op London Brewery 
Co. V, Inland Bevenue Comrs., No. 719, ante. 

726. “ Declaration or deed lor defeating or 
making redeemable or qualifying any covenant 
intended as security for money ’’—Surrender of 
copyholds to mortgagee— Collateral deed of cove- 
nant.] — An indenture recited, that, in considera- 
tion of £400, part of £600 agreed to be advanced 
by pltf. to deft., paid to S., B., & P., by pltf. 
in discharge of all principal & interest owing to 


them as mtgees., 1^ virtue of a certain other 
surrender, they, 8., B., & P., surrendered into the 
hands of the lord cert^n lands, to the intent that 
the lord might regrant the same to pltf., in trust to 
seU the same, & retain the sum of £600. The 
indenture then stated, that deft, covenanted with 
pltf. to pay liim the sum of £500, with interest, on 
a certain day, & that, in default of payment, pltf. 
might enter upon & enjoy the land. The indenture 
was stamped with two stamps, of £1 16s. & £1 6s. : 
— Held : this was not “ a declaration or deed for 
defeating or making redeemable or qualifying anv 
covenant, etc., intended as a security for money, 
within the meaning of that clause in Stamp Act, 
1816 (c. 184), sched., Part. I., “ Mortgage,” but 
a mere declaration of trust of the second surrender ; 
& it did not require an ad valorem stamp. — 
Haywood v. Bibby (1843), 1 Dow. & L. 290 ; 11 

M. &W.812; 12 L. J. Ex. 404 ; 1 L. T. O. S. 316 ; 
162 E. B. 1032. 

SeCy now. Stamp Act, 1891 (c. 39 ), s. 86 (1) (d). 

726. Equitable mortgage — Memorandum of 
authority to distrain.] — The following document 
was given in evidence by deft, in replevin, in 
support of his right to distrain as bailiff of J. : 
“ 1, J., of, etc., having, on Oct. 7, 1843, borrowed 
from P. (deft.) £300, did then pledge with him 
certain title deeds of houses in T., in order to 
secure to him £300 with interest. I did then 
authorise P. to receive the rents of the houses 
during my right & interest therein ; & I hereby 
confirm & make valid all acts, distresses, etc., 
particularly a distress on W. (pltf.), tenant of one 
of the houses, by P., & other proceedings made or 
taken, or to be made or taken, by P., to the end that 
the rents & profits of the houses may be received 
& taken by P. during all my estate & interest. 
(Signed) J.” : — Held : this document did not 
require a stamp, either as an agreement accom- 
panied with a deposit of title deeds for making a 
mtge. or as an authority to distrain, or as an agree- 
ment. — Pyi.e V. Partridge (1846), 15 M. & W. 
20 ; 15 L. J. Ex. 129 ; 153 E. R. 744. 

727. Grant of perpetual annuity — In considera- 
tion of sum paid by way of purchase.] — Mersey 
Docks & Harbour Board v. Inland Revenue 
Comrs., No. 665, ante. 

728. ** Collateral or auxiliary or additional or 
substituted security ” — ^Trust deed for securing de- 
bentures.] — City of London Brewery Co. v. 
Inland Revenue Combs., No. 719, ante. 

729. .] — Gartsides (Brookside 

Brewery), Ltd. v. Inland Revenue Comrs., 
No. 720, ante. 

730. .] — A limited co., upon the issue 

of debenture stock, by deed entered into with 
trustees for the holders of the stock, acknowledged 
that the co. was indebted to the trustees to the 
amount of the stock, & agreed to convey to the 
trustees certain freehold property, not at the time 
in the possession of the co., & power was given to 
the trustees to enforce payment by foreclosure. 
The co. subsequently acquired the property & 
conveyed it to the trustees upon the trusts & pur- 

oses & subject to the provisions of the trust deed, 
tamp duty was paid on the trust deed' under 
sched. I, to Stamp Act, 1891 (c. 39), title “ Mort- 
gage,” etc., clause 2, on the amount of the debenture 
stock. The comrs. assessed the duty on the second 
deed under the same schedule, clause 2, at fid. per 
cent, on the amount of the debenture stock : — 
Held : the deed of conveyance was liable, to the 


A mtge. does not escape ad valorem 
duty as a collateral mtge. under 
Finance Act, 1916, Sobed. 3, unless 


under Finance Act, 191 5.— Hall i 


Minister op Stamp Dutip.s, [1925] 

N. Z. L. R. 300.— N.Z. 
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duty assessed by the comrs. as a mtge., ** being an 
auxiliary security or by way of further assurance ” 
for the repayment of money “ where the principal 
or primary security is duly stamped.” — ^British 
Oil & Cake Mills, Ltd. v. Inland Revenue 
Comrs., [1903] 1 K. B. 689 ; 72 L. J. K. B. 312 ; 
88 L. T. 626 ; 67 J. P. 145 ; 51 W. R. 388 ; 19 
T. L. R. 262, C. A. 

731. Transfer of security — Stamp Act, 1891 
(c. 39), s. 87 (3), & Sched.] — City op London 
Brewery Co. v. Inland Revenue Comrs., No. 
719, ante, 

732. Reconveyance, release, discharge, sur- 
render — Acknowledgment by trustees Indorsed on 
debenture — Stamp Act, 1891 (c. 39), Sched., 
Mortgage sub-head (6).]— Firth & Sons, Ltd. v. 
Inland Revenue Comrs., No. 740, post, 

733. Conveyance of equity of redemption.] — 

Wagner v. Washbourne (1847), 9 L. T. O. S. 
270. 

Security for uncertain & indefinite amount.! — 

See Mortgage, Vol. XXXV., pp. 316, 317, Nos. 
620-625. 

Stamps on discharge of mortgage.] — Sec 
Mortgage, Vol. XXXV., p. 61.5. 

Stamps on assignment of mortgage.] — See 
Mortgage, Vol. XXXV., p. 385, Nos. 1277, 1278. 

Stamps on foreclosure.] — See Mortgage, Vol. 
XXXV., p. 585, Nos. 3225-3228. 

As to stamps on building societies’ mortgages.] — 
See Building Societies, Vol. VII., pp. 483-485. 


Sub-sect. 31. — Notarial Acts. 

See Stamp Act, 1891 (c. 39), s. 90, Sched. ; 
Notaries, Vol. XXXVI., p. 151, No. 82. 


Sub-sect. 32. — Partition. 

Sec Stamp Act, 1891 (c. 39), s. 73, sched. I. ; 
Partition, Vol. XXXVI., p. 306, No. 43. 


Sub-sect. 33. — Proxies. 

See Stamp Act, 1891 (c. 39), s. 80, sched. I. 
Proxies under local Acts.] — See Agency, Vol. I., 
pp. 294, 295, Nos. 229. 230. 

Proxies under Companies Act.] — See Com- 
panies, Vol. IX., pp. 576, 577, Nos. 3838, 3839, 
3848, 3849. 


Sub-sect. 34. — Receipts. 

See Stamp Act, 1891 (c. 39), ss. 101-103, & 
sched. ; Finance Act, 1895 (c. 16), s. 9 ; Finance 
Act, 1920 (c. 18), s. 34; Finance Act, 1924 (c. 21), 
s. 36. 

734. What must be stamped — Any document 


operating as receipt.] — Spawforth v . Alexander, 
No. 764, poet, 

785. BUI marked settled.] — Spawforth v , 

Alexander, No. 764, post, 

730, — -fc. ,] — A biU of parcels, on which 

was written, ” Settled by one bill at three & another 
at nine months,” is not admissible in evidence, 
unless it is stamped. — Smith v. Kelby (1803), 4 
Esp. 249 ; 170 E. R. 708, N. P. 

Annotation : — Expld. MUlon v. Dent (1847), 10 Q. B. 846. 

737. Receipt on Instrument Uable to 

stamp duty — Receipt annexed to bond.] — ^Where 
indoi*sements of receipts on a bond have left no 
blank space for receipts of subsequent payments 
to bo written upon, such receipts written on an 
unstamped piece of paper, annexed to the bond, 
may be read in evidence. — Orme v. Young (1816), 
as reported in 4 Camp. 336 ; 171 E. R. 107, N. P. 
Annotations: — Mentd. Goring v. Edwards (1829), 6 Bing* 

94 ; Combo v, Woolf (1832), 8 Bing. 156 ; Howell r* 

JonoB (1834), 4 Tyr. 648 ; Badley v. Edwards (1864), 4 

B. 6cS. 761. 

738. Receipt on agreement.] — The 

following document, stamped as an agreement, 
was held admissible in evidence, without a receipt 
stamp : “I have received your cheque for 
£391 10s. 3d., being the payment for an overdue 
bill & interest, in the hands of D. : & I hereby 
undertake to procure & hand the said bill over to 
you.” — Von Dadelszen v, Swann (1850), 5 Exch. 
825 ; 20 L. J. Ex. 50 ; 155 E. R. 361. 

739. Receipt for future payment in- 

dorsed on scrip certificate.] — A scrip certificate 
duly stamped stated that the bearer was entitled 
to £100 stock of the Cape of Good Hope after 
payment of two several sums of £40 at specified 
dates. Receipts were indorsed on the certificate 
applicable to the payment of the two instalments 
at the specified dates : — Held : the receipts 
acknowledged the receipt of the consideration 
money expressed in the certificate on which they 
were indoi’sed, & were exempt from duty under 
title ” Receipts,” exemption 11, in the sched. to 
Stamp Act, 1891 (c. 39). — London & Westminster 
Bank v. Inland Revenue Comrs., [1900] 1 Q. B. 
166 ; 69 L. J. Q. B. 102 ; 81 L. T. 630 ; 48 W. R. 
195 ; 16 T. L. R. 106 ; 44 Sol. Jo. 117, C. A. 

740. Acknowledgment of redemption 

indorsed on trust deed.] — On an indenture securing 
redeemable debenture stock an instrument was 
indorsed, which was signed by the trustees for 
the debenture-holders, acknowledging that all 
the debenture stock secured by the within written 
indenture &> all interest thereon had been redeemed, 
paid off, & satisfied : — Held : this was not a “ dis- 
charge ” within the meaning of that term in sub- 
heading 5 of the heading ‘‘ Mortgage ” in the 
schedule to the Stamp Act, 1891 (c. 39), & it was 
therefore not chargeable with ad valorem duty, 
but it was merely a receipt, & being indorsed on 
a duly stamped instrument it was exempt from 
duty under the eleventh exemption to the heading 
“ Receipt ” in the same schedule. — Firth & Sons, 


PART IX. sect. 6, SUB-SECT. 34. 

734 i. What must be stamped — Any 
document operating as receipt ,] — A 
document renewing a policy of in- 
Buranoe is not a fresh policy, but 
merely a receipt, & as such requires a 
penny stamp. — K ennedy v, Mac- 
MAHON (1889), 3 Q. L. J. 119.— AUS. 

734 il, .] — An acknowledg- 

ment that promissory notes have been 
given for a debt must be stamped as 
a receipt. — L omax v. Crothers (1894), 
20 V. L. R. 292.— AUS. 


734 lii. A.-G. V, AUS- 

Joint Stock Bank, Ltd. 
(1894). 16 N. S. W. L. R. 240 ; 11 


N. S. W. W. N. 46.— AUS. 

734 iv. .] — Stamp duty is 

payable on a duplicate receipt. — ^Mc- 
Manamny V, Goodwin (1901), 27 
V. L. R. 666.— AUS. 

734 V. .] — D*Emdkn V, 

Pedder (1904), 1 C. L. R. 91.— AUS. 

734 vl, .1 — On receipt of a 

cheque for £2 12s. 6a, on account of a 
debt of £5 5s. deft, wrote on the butt 
of the cheque book ** balance due 
£2 12s. 6d.** & signed his name. The 
next day he gave a duly stamped re- 
ceipt : — Held : the writing on the butt 
of the cheque was a receipt within 
Stamp Duties Act, 1898, & should be 


stamped. — Clough v, Cox (1907), 7 
3. R. N. S. W. 210 ; 24 N. S. W. W. N. 
42.— AUS. 

734 vii. .] — Willis v, 

Onqlby (1915), 34 N. Z. L. R. 967.— 

N.Z. 


734 vlil. .1 — ^Allan v, Mor- 

ay (1837), 15 Sh. (C?t. of Sess.) 1130 ; 
2 Fao. Coll. 1054.— SCOT. 

734 ix. .I^Todd V, Wood 

L897), 24 R. (Ct. of Sess.) 1104 : 34 
0. L. R. 815 ; 5 S. L. T. 98?-SC6t. 

734 X. .] — DAYtJ.GliAISTER 

L900), 2 F. (Ct. of Sess.) 963 ; 87 So, 
. R. 730 I 8 S, L. T. 66.— SOOT. 
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Sect. 6 . — DtUies upon parUcular instruments : Suh^ 
sects, 34 dt 3^3 

Ltd. V. Inland Revenue Oomrs., [1904] 2 K. B. 
205 ; 73 L. J. K. B. 632 ; 91 L. T. 138 ; 52 W. R. 
622 ; 20 T. L. R. 447 ; 48 Sol. Jo. 460. 

741. Acknowledgment of receipt of bill 

of exchange — From father of bastard — Stating 
freedom from liability when paid.] — Watkins v . 
Hewlett, No. 522, ante, 

742. Accounts — Successive acknowledg- 

ments of payments — Entered when payments 
made,] — The evidence was properly rejected. It 
appears from the paper that the acknowledgments 
were made at successive times upon the payment 
of the money ; &, therefore, under the general 
words used in the Act of Parliament they require 
to have been stamped. The case of an account 
current is different. There the sums stated to be 
received are not written in to the accoimt at & 
upon the receipt of the money, but long after, & 
o^y amount to admissions of money received at 
an antecedent time (per CuR.). — Wright v, 
Shawcross (1819), 2 B. & Aid. 501, n. ; 106 E. R. 
449. 

Annotations: — Befd. R. v. Overton (1854), 18 Jur. 134. 

Mentd. Hawkea v. Salter (1828), 4 Bingr. 715. 

743. Acknowledgment of correct- 
ness.] — ^An acknowledgment of the correctness of 
an account does not require a receipt stamp. — 
Wellard v. Moss (1823), 1 Bing. 134 ; 7 Moore, 
C. P‘, 503 ; 1 L. J. O. S. 0. P. 18 ; 130 E. R. 55. 

744. Memorandum of accounts 

delivered.] — ^Where the evidence of payments 
consisted of memoranda of accoimts delivered to 
the tenant, in which the items in question were 
set down, & to each of which was written by the 
landlord the word “ paid ” : — Held : such memo- 
randa, were admissible, without a stamp, when 
coupled with entries in the steward’s books to 
the same effect, — C lark v, Hougham (1823), as 
reported in 3 Dow. & Ry. K. B. 322. 

Annotations: — Mentd. A’Court v. Cross (1825), 11 Moore, 

C. P. 198 ; Gibbs v. Guild (1882), 46 L, T, 248. 

745. Memorandum of having settled 

accounts — Statement of Intention to give receipt.] — 

A paper in the following form, signed by the party, 
“ Memorandum, Apr. 30, 1836, l^ttled all accoimts 
of law business up to this day, & will give a receipt 
in full of all demands when called for, (signed) 
T,” ; stamped with an agreement stamp, is 
receivable in evidence without a receipt stamp. — 
Tebbutt V. Ambler (1839), 9 C. & P. 60, N. P. 
Annotations : — Distd. Livingston v, Whiting (1850), 19 

L. J. Q. B. 628. Refd. Matheson v.Ross (1849), 2 H. L. 

Cas. 286. 

746. Balance struck.] — Page v, 

CuRLEWls (1845), 4 L. T. O. S. 339. 

747. .] — In an action by S., a 

coal merchant, against his clerk, to recover the 
amount of money received & not accounted for, 
pltf. having proved an admission by deft, on 
Aug. 15, that a sum of £12 was due, the latter 
offered in evidence an unstamped receipt, of a 
subsequent date, for a larger amount. This being 
reject^, deft, gave in evidence a memorandum 
on the back of the same paper, written and signed 
by pltf. as follows : — “ Balanced up to this day, 
as per cash-book. S., Nov. 19 : — Held : this 

memorandum did not require a receipt stamp, & 
was properly admitted, without producing, & 
without notice to produce, the cash book to which 
it referred, which was in pltf.’s possession. — 
PiNNBT V. Tootell (1848), 5 0. B. 504 ; 3 New 
Pract. Cas. 40 ; 17 L. J. 0. P. 158 ; 10 L. T. O. S, 
393; 12 Jur. 291; 186 E. B. 975. 

748. Entries In account book initialled 


as paid— btoked as ‘‘received.'^— A solr. was 
employed by a bank luider an a^eement whereby 
he was appointed an officer of the bank upon the 
terms that he was to be paid a salary, & to be 
provided with an office, stationery, &; staff of 
clerks, & was to devote his whole time to the 
conduct of the legal business of the bank. The 
solr. from time to time sued for & recovered 
sums of money due to the bank. As each sum 
was recovered he entered the amoimt in an account 
book, & then in accordance wdth his dutv handed 
over the money to the secretary or cashier of the 
bank, who wrote against the entry in the account 
bctok his initials & the date on which the money 
was handed over to him, in some instances adding 
the word “ received.” The accoimt book w^ 
the property of the solr. & remained in his 
possession : — Held : as the initialling of the entries 
in the account book, whether with the addition 
of the word “ received ” or not, was intended as 
an acquittance of the solr, in respect of the money 
handed over by him, the entries so initialled consti- 
tuted “ receipts ” within Stamp Act, 1891 (c. 39), 
s. 101, & required to be stamped, none the less 
because the solr. was a servant of the bank on 
whose behalf he had received the money, & the 
acknowledgment of the receipt of the money from 
hinri was given by a fellow servant. — ^A.-G. v, 
Carlton Bank, [1899] 2 Q. B. 168 ; 68 L. J. Q. B. 
788 ; 81 L. T. 115 ; 63 J. P. 629 ; 47 W. R. 650 ; 
15 T. L. R. 380. 

Annotations : — Reid. General Council of the Bar, England 

t?. I. R. Comrs., [1907] 1 K. B. 462. Mentd. City of London 

Electric Lighting Co. v, London Corpn. (1901), 65 J. P. 

563. 

749. Written acknowledgment used to 

refresh memory as to payment.] — A witness called 
to prove the receipt of a sum of money, was shown 
an acknowledgment of the receipt of such money 
signed by himself ; & on seeing it said that he had 
no doubt he had received it, although he had no 
recollection of the fact : — Held : this was sufficient 
parol evidence of the payment of the money, & 
the written acknowledgment having been used 
to refresh the memory of the witness, & not as 
evidence of the payment, did not require any 
stamp. — M augham v, Hubbard (1828), 8 B. & C. 
14 ; 2 Man. & By. K. B. 5 ; 6 L. J. O. S, K. B. 
229 ; 108 E. B. 948. 

Annotation : — Mentd. Hill v. Barry (1842), 7 Jur. 10. 

750. Settlement & discharge.] — Lucas v, 

Jones, No. 525, ante, 

751. .] — Debt for ironwork sold & 

delivered. Plea : payment. Deft., in support of 
the plea, offered in evidence an unstamped docu- 
ment signed by pltfs., in these words : “ Memo- 
randum. That any demand we may have against 
W.” (deft.) “ for ironwork, etc., is this day settled 
& discharged in consideration of services rendered 
by him us. N.B. Particulars of our accoimt 
shall be delivered with a stamp receipt ” ; — Held : 
the document was not admissible for this purpose 
without a receipt stamp. — Livingstone v, Whit- 
ing (1850), 16 Q. B. 722 ; 19 L. J. Q. B. 628 ; 16 
L. T. O. S. 279 ; 16 Jur. 147 ; 117 E. B. 632. 

Annotations: — Befd. Layoook v. Pickles (1863), 4 B. & S. 

497. Mentd. Holland u. Russell (1861), 1 B. & S. 424. 

752. Banker’s receipt for money to be 

accounted for.] — An acknowledgment by a banker 
of the receipt of money paid as deposit by an 
allot^e of shares in a joint stock co., does not 
require a stomp. — Clarke v, Chaplin (1847), 1 
Exch. 26 ; 6 By. & Can. Cas. 294 ; 16 L. J. Ex. 
246 ; 9 L. T. 0. S. 512 ; 164 E. R. 11 ; subsequent 
proceedings^ sub nom, CJhapun v, Clarke (1849), 
4 Exch. 403> Ex. Oh. 

ArmotaHon : — Mentd. ObapUn v, Olarko (1849), 4 Exob. 403. 
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768. -.] — Chaplin v. Clabkb, No. 

500, ante, 

Coimsers briefs.] — See Barristers, Vol. 
III., pp. 333, 334, Nos. 231, 232. 

754. Admissibility of unstamped receipt — Re- 
ceipt containing collateral matter.] — A receipt for 
the price of a horse containizig a warranty of 
soundness may be read in evidence to prove the 
warranty, without an agreement stamp. — Skrine 
V. Elmore (1810), 2 Camp. 407 ; 170 E. R. 1199, 
N. P. 

.] — See, also, Evidence, Vol. XXII., 

pp. 262 et seq. 


Sub-sect. 35. — Settlements. 

See Stamp Act, 1891 (c. 39), ss. 107-109, schcd. 

765. Definite & certain sum of money — 13 & 14 
Viet. c. 97, sched. — Settlement of policy of insur- 
ance.] — The assignment to trustees of a marriage 
settlement of a policy of insurance effected on the 
settlor’s life for a sum named, & all moneys 
ass^ed or to become payable by or under the 
policy, is not liable to the payment of ad valorem 
duty under above Act, sched. “ Settlement,” as 
being % deed whereby any definite & certain 
principal sum of money is settled.— Sanville v. 
Inland Revenue Comr^. (1854), 10 Exch. 159 ; 
2 0. L. R. 1242 ; 23 L. J. Ex. 270 ; 156 E. R. 397 ; 
svb nom. Re Stamp Duty payable upon a Deed 
OP Settlement, Sanville v. Inland Revenue 
C oMRS, 23 L. T. O. S. 223 ; sid) nom, Sainville v. 
Inland Revenue Combs., 2 W. R. 529. 

Annotations : — Expld. Tie Alsager’s Set tlmt. & I. li. Comrs. 

(1864), 2 H. & 0. 969. Reid. Mortlmore v, I. 11. Comrs. 

(18G4), 2 H. &C. 838. 

756. Foreign bonds & stock.] — 

(1) Brazilian & other foreign bonds are “ definite 
& certain sums of money ” within above Act, 

(2) Indian stock is Govt, or Parliamentary 
stock within above Act, although created subse- 
quently to its passing. 

(3) A deed of settlement comprising such 
foreign bonds & Indian stock was assessed & 
charged with ad valorem duty in respect thereof : — 
Held : it was rightly so charged. — Re Alsager’s 
Settlement & Inland Revenue Comrs. (1864), 2 
H. & C. 969 ; 3 New Rep. 651 ; 10 L. T. 238 ; 10 
Jut. N. S. 828 ; 12 W. R. 477 ; 159 E. B. 401 ; 
siib nom, Alsaqer & Guidici v. Inland Revenue 
Comrs., 33 L. J. Ex. 161. 

757. Money to be laid out in land — 

Land purchased with trust funds — ^Trust for con- 
version.] — By arts, of settlement it was recited 
that part of the property to be settled consisted of 
lands purchased, under a power, to the amount of 
£52,0()0, out of trust moneys subject to an earlier 
settlement, & held by trustees on trust for sale, & 
in the meantime to be considered in equity as 


money, & as well as the proceeds of sale to be 
subject to the trusts of the settlement ; & it was 
agreed that the property should be settled, & as 
to the lands, without prejudice to the trust for 
sale, upon certain trusts, with a proviso that if, 
when the property, which was subject to a life 
estate, sho^d become subject in possession to the 
trusts of the settlement to be executed, the lands 
should not have been sold, the trustees might with 
the consent of the husband & wife, or the survivor, 
A; afterwards at their own discretion, accept a 
conveyance of them in lieu of the trust moneys, 
upon the like trusts for sale, such power of s^e 
not to be exercised during the lives or the husband 
& wife & the survivor, without their, his, or her 
consent : — Held : the arts, were not, imder above 
Act, sched. “ Settlement,” subject to an ad valorem 
stamp duty on the £52,000, as a definite certain 
principal sum to be laid out in the purchase of 
lands . — Re Stucley’s Settlement (1870), L. R. 
5 Exch. 85 ; 39 L. J. Ex. 86 ; nom. Stucley 

V, Inland Revenue Comrs., 21 L. T. 718 ; 18 

W. B. 462. 

See, now, Stamp Act, 1891 (c. 39), ss. 107, 109, 
sched. 

758. Settlement under order of court.] — An 

order of the ct. making a settlement should bear 
the usual settlement stamp . — Re Go wan, Gowan 
V, Gowan (1880), as reported in 17 Ch. D. 778. 
Annotations : — Mentd. Be Parrott, Walter v. Parrott (1886), 

55 L. T. 132 ; Re Galsworthy, Galsworthy r. Galsworthy, 

[1922] 2 Ch. 558. 

759. Contingent reversionary interest — Trustees 
with power to vary investments.] — A settlement 
of contingent reversionary interests in certain 
specified amounts of stock which were vested in 
trustees with power to vary the securities, is liable 
to an ad valorem duty under Stamp Act, 1870 
(c. 97), sched. (now Stamp Act, 1891 (c. 39), 
sched.). — Onslow v. Inland Revenue Comrs., 
[1891] 1 Q. B. 239 ; 60 L. J. Q. B. 138 ; 64 L. T. 
211 ; 39 W. R. 373 ; 7 T. L. R. 149, C. A. 
AnTwteUions : — Consd. Underground Elec. Rys. of London 

& Glyn, Mills, Currie v. I. li. Comrs., [1914] 3 K. B. 210. 

Reid. Underground Elec. Rys. of London v. I. R. 

Comrs. (1904), 91 L. T. 141. 

760. Several instruments for settilng same 
property — Containing power of revocation & re- 
settiement — Stamp Act, 1891 (c. 39), s. 106 (1) — 
Whether instrument of appointment reiatlng to 
property of persons named.’*] — By a settlement 
funds were to be held by trustees on certain 
specified trusts for the benefit of the settlor’s 
children. The settlement contained a provision 
that the trustees might at the request of any of 
the children revoke the trusts concerning that 
child’s settled share & resettle that share for the 
benefit of a certain specified class of persons. 
Ad valorem duty was paid on that settlement 
under Stamp Act, 1891 (c. 39), sched. I., head 
“ Settlement.” Subsequently, at the request of 


PART DC. SECT. 6, SUB-SECT. 36. 

a. Dutiable transfers of land — To 
carry oxii agreements between tenants in 
com?non. 1—WI8BMAN v. Collector of 
Imposts (1896), 21 V. L. R. 743.— 

AUS. 

b. Whether actual value or face 

value of moperty considered.] — Re Two 
PENNY, Ex p. COLLBOTOR OP IMPOSTS 
(1899), 24 V. L. R. 696.— AUS. 

0 . .] — Actual value not 

face value of property should be taken 
as basis of duty.] — Re Lano, Ex p. 
Collector op Imposts (1899), 24 
V. L. R. 807.— AUS. 

d. ,] — ^A deed exercising 

a special power of appointment 
created by a settlement which was 


exeouted at a time when no ad valorem 
duty was payable thereon is a ** deed 
of settlement ** within the moaning of 
Part VIII. of the Schedule to the 
Stamps Act, 1892. 

The value of the actual interest dealt 
with in such deed is the basis on which 
the duty is to be assessed. — Davidson 
V, Armttagb (1906), 4 O. L. R. 206, 
—AUS. 

0 . SettlemeTit by deed directed 

by will — New interests creotecLl— N bw- 
man V. Collector op Imposts (1903), 
29 V. L. R. 161.— AUS. 

f. Trust for wife — During joint 

lives of settlor — ft for survivor for life,] 
— New South Wales Stamp Dutibs 
Comrs. v. Perpetual Trustsb Co., 
Ltd. (1916), 21 O. L, R, 69.— AUS. 


g. Declaraiion of trust ,] — 

Williams v. Stamps Comr. (1905), 25 
N. Z. L. R. 481.— N.Z. 


h. Not dutiable — Settlepient merely 
arrying out trusts of wiU — As to one 
Hirt of the property,] — Re Straohan 
1902), 28 V. L. R, 118.— AUS. 

k. Settlement subject to ** a 

nortgage debt fb certain charge ,**] — 
Timms* Settlement, Ex p, Col- 
.BCTOR OP Imposts (1902), 28 v. L, R. 

R AfTC 


1. Settlement of sum of money 

— “ In consideration of marriage ,**] — 
Re Smith, [19051 V. L. R. 203. — ^AuS. 


m. Whether subject-matter of instru- 
ment considered,] — The determining 
whether an instrument is taxable as a 
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Sad. 6 . — Dvtiea upon particular instruments : Sub- 
Beds. 36^ 36 <g 37. Sed. 7. Part X. Sect- IQ 

applt., who was one of the children, & in con- 
templation of his marriage, the trustees by deed 
revoked the trusts of the orimnal settlement con- 
cerning his share, & declared that during his life 
it should be held on trust to pay the income to him, 
& on his death should be transferred to the trustees 
of his marriage settlement, which was of even 
date, upon the trusts declared concerning the same 
in that settlement. By the marriage settlement, 
to which the trustees of the original settlement 
were not parties, applt.’s share was settled on trusts 
which were within the power of resettlement given 
to the trustees under the original settlement : — 
Held: the case was not one in which several 
instruments were executed for effecting a settle- 
ment of the same property within above sect. ; & 
the marriage settlement was within Stamp Act, 
1891 (c. 39), sched. I., head “ Settlement,** not 
within the exemption therein of an “ instrument 
of appointment relating to any property in favour 
of persons specially named ^r described as the 
objects of a power of appomtment,** & it was 
therefore liable to ad valorem stamp duty. — 
Russell v. Inland Revenue Comrs., [1902] 
1 K. B. 142 ; 66 J. P. 228 ; 18 T. L. R. 126 ; suh 
nom, Hamxlton-Russell v. Inland Revenue 
CoJttRS., 71 L. J. K. B. 201 ; 85 L. T. 738 ; 60 
W. R. 193; 46 Sol. Jo. 103, C. A. 

761. Ante-nuptial contract — Sale & substitu- 
tion of securities.] — Inland Revenue v, Oliver, 
No. 397, ante. 

762, Settlement of policy of life insurance — 
Provision lor keeping up policy — Cc venant for pay- 
ment of premiums — Stamp Act, 1891 (c. 39), s. 104.] 

— Where money to become due or payable under 
a policy of life insurance was “ settled ** by an 
instrument dated in 1894, which contained no 
provision for keeping up the policy, but the policy 
was in fact protected by a covenant still applicable, 
for the payment of the premiums, such covenant 
being contained in a previous instrument executed 
when the policy was effected in 1892 : — Held : 
provision was “ made for keeping up the policy ** 
within the meaning of proviso 2 (a) to above sect. 
& for the purpose of stamping the instrument of 
1894, the ad valorem duty was chargeable in respect 
of the full amount of the policy moneys, & not 
only on the value of the policy at the date of the 
instrument. 

It is not necessary for the purpose of the sub- 
sect. that the provision should be contained in the 
particular instrument which is sought to be charged 
with duty. — Northumberland (Duke) v. Inland 
Revenue Comrs., [1911] 2 K. B. 1011 ; 81 L. J. 
K. B. 240 ; 105 L. T. 485, C. A. 


Sub-sect. 36. — Surrenders op Leases. 

See Landlord & Tenant, Vol. XXXI., pp. 609, 
610, 521, Nos. 6571-6574, 6683. 


SuB-sEOT. 37. — ^Warrants op Attorney. 

See Stamp Act, 1891 (o. 39), s. 120, sched. 

763. Warrant given to secure principal sum 
with accrued interest — Duty calculated on pdnolpal 
sum.] — By Stamp Act, 1816 (c. 184), sched. 
Title Bond, referred to from Title Warrant of 
Attorney, an ad valorem duty is payable where the 
instrument is given as a security for the payment 
of any definite & certain sum of money ** ; — Held : 
a warrant of attorney given to secure a principal 
sum, with interest commencing from a previous 
day, was only liable to the ad valorem duty on the 
principal sum. — Pibrpoint v. Gower (1842), 4 
Man. & G. 796 ; 2 Dowl. N. S. 652 ; 5 Scott, N. R. 
605 ; 12 L. J. 0. P. 56 ; 6 Jur. 952 ; 134 E. R. 327. 


Sect. 7.— OFFENCES IN RELATION TO STAMPS. 

See Stamp Act, 1891 (c. 39) ; Stamp Duties 
Management Act, 1891 (c. 38) ; Revenue Act, 
1898 (c. 46), s. 7 ; Post Office Act, 1908 (c. 48), 
ss. 89, 91. 

764. Failure to stamp receipt.] — A party, who 
on payment of a bill writes the word “ Settled,” 
by way of receipt, is liable to the penalty ulRier the 
Act imposing a duty on receipts, if it is not 
stamped. 

Any form of words which, if duly stamped, would 
operate as a receipt is to be considered liable to the 
stamp duty (Lord Kenyon). — Spawforth 
Alexander (1798), 2 Esp. 621 ; 170 E. R. 475, 

N. P. 

705 . Liability of master for penalty in- 

curred by servant.] — A.-G. v. Carlton Bank, No. 
748, ante. 

766. Failure to stamp conveyance — Purchase- 
money not set forth.] — H. being seised in fee of 
certain land, contracted with B. to execute to him 
a lease of the land & a house to be built thereon 
by B., for ninety-nine years, at a rent of £9 5s. 
The house having been built, B. contracted with O. 
to sell him his (B.’s) interest in the land Sa house for 
£850, which was accordingly paid. In order to 
effect this contract, B. procured an indenture to 
be made between himself, H. & O. whereby H. 
demised to O. the house & land for ninety -nine 
years, at the same rent. No mention was made in 
this instrument of the purchase -money : — Held : 
the lease was a conveyance within Stamp Act, 
1815 (c. 184), & B. was liable to the penalties 
imposed by 48 Geo. 3, c. 149, s. 2, for omitting 
to set forth the purchase-money. — A.-G. v. Brown 
(1849), 3 Exch. 662 ; 18 L. J. Ex. 336 ; 13 L. T. 

O. S. 121 ; 154 E. R. 1011. 

767. Not criminal offence.] — I think it is 

clear that there is nothing criminal in a purchaser 
omitting to stamp his conveyance. By such an 
omission he commits no breach of duty. He does 
nothing wrong. The instrument, if not duly 
stamped, cannot be put in evidence or made 
available for any purpose. That is all. The 


settlement tmder Act. 1274. Soh. Div. 
8. the subject-matter of the instrument 
will not be considered, but only the in- 
strument itself. The value of the pro- 
perty settled Is merely looked at in order 
to fix the amount payable in respect of 
the tax. — Spenslbt v . Collector op 
Imposts (1898), 24 V. L. R. 63.— AUS. 

n. .] — An indenture of settle- 
ment made in pursuance of directions 
given in testator’s will for the settle- 
ment of certain funds created new 
Interests not contained in the will : — 
Held : the subjeot-matter of the 
instrument was taxable under Stamps 


Act.— Re Austin (1901), 27 V. L. It. 
408,— AUS. 

o. Meaning of ** aeltlcinent ” in Stamp 
Act, 1891 — Whether deed appointing new 
trustee db vestina property in him included 
inTneanin^.l— MASSERRENE (Viscount) 
V. Inland Revenue CJomrs., [1900] 2 
I. R. 138.— IR. 


PART IX. SECT. 7. 

7641. Failure to stamp receipt ] — 
Ex ©. Maoparlane (1926), 26 S. R. 

^73 ; 43 N. S. W. W. N. 161. 

— ^AUS. 


p. Failure to stamp promissory note.] 
— No penalty can be recovered under 
27 & 28 Vlct. c. 4, 8. 9, for not aflixing 
stamps to a promissory note for money 
lost at play, for such note under 9 Anne, 
o. 14, is utterly void. — T aylor v, 
Golding (1868), 28 U. C. R. 198.— CAN. 

a. .] — Edmunds r. Hoet (1874), 

36 U. C. R. 496.— CAN. 

r. .] — Bank of Ottawa v. Mc- 

Morbow (1883), 4 0. R. 345.-~CAN, 

t. Failure to stamp packages of play- 
ing cards.)— C onklin v , Bruser (Sask.), 
[19191 2 W. W. R. 644.— CAN. 
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purchaser need not go about in fear of the A.-G. 
pouncing upon him & getting him fined. The fines 
^oken of in sect. 15 are not, as one of the Xiords 
J astices seems to think, fines to which a purchaser 
becomes liable by not stamping his conveyance, 
but fines which he has to pay for the privilege of 
stamping his conveyance ^ter the prescribed 
period if he wants to get it stamped (Lord 
Macnaghtbn). — Inland Revenue Comrs. v. 
Maple & Oo. (Paris), Ltd. (1907), as reported in 


( 77 L. J. K. B. 55 ; 97 L. T. 814 ; 24 T. L. R. 140 ; 
52 Sol. Jo. 92 ; 14 Mans. 302, H. L. ; revso. S. C. 
sttb nom. Maple & Co. (Paris), Ltd. v. Inland 
Revenue Comrs., [1906] 2 K. B. 834, C. A. 

768. Powers of Commissioners of Inland 
Revenue — ^Enforcement of writ by attachment.] — 

Re CouLSON (1894), Highmore’s Stamp Laws, 3rd 
ed. 18, D. C. 

Forgery of stamps.] — See Criminal Law, Vol. 
XV., p. 1065, Nos. 12,051-12,056. 


Part X. — Corporation Duty. 


Sect. 1.— RATE OF DUTY AND PROPERTY 
CHARGED. 

See Customs & Inland Revenue Act, 1885 (c. 51), 
s. 11. 

769. Incidence of duty — “ All real & personal 
property ’’ — Not restricted to property escaping 
legacy or succession duty.] — The language in the 
recital to Customs & Inland Revenue Act, 1885 
(c. 51), s. 11, must be read in contradistinction to 
the lanjpage in the enacting part of the sect., 
which did not refer, as the recital did, to “ certain 
property which escapes liability to probate, 
legacy, or succession duties,” but included “ all 
real j^ersonal property belonging to or vested 
in the corpn. during any of the yearly periods.” — 
A.»G. V. City op London Corpn., [1913] 1 K. B. 
201 ; 82 L. J. K. B. 144 ; 108 L. T. 250 ; 29 
T. L. R. 120 ; on appeal, [1913] 2 K. B. 497. 

770 . “ Property vested In body corporate 

or unlncorporate ” — Debenture stock issued by cor- 
poration — Income from sinking fund Invested In 
name of trustees — Permanent trust.] — A corpn. 
issued debenture stock redeemable at their option 
at the end of thirty years or in any event at the 
end of sixty years. The corpn. covenanted with 
trustees for the debenture stockholders to set aside 
every half year a sum of £7,500, so long as the stock 
remained unredeemed, & to invest these haK- 
yearly sums in such investments as the corpn. 
should think fit, the income thereof to be accumu- 
lated by similarly investing the same & the income 
thereof from time to time. The fund so created 
was to be applied by the corpn. in or towards the 
redemption of the debenture stock as &; when it 
became redeemable. Accordingly the corpn. set 
aside these half-yearly sums, wMch were regularly 
invested in the purchase of stock in the names of 
the trustees ; & the interest on these funds 

was similarly invested from time to time in the 
names of the trustees : — Held : the equity of 
redemption in the sinking fund subject to the charge 
in favour of the debenture stockholders belonged 
to the corpn., & the income thereof ought to be 
brought into account for the purpose of assessing 
corpn. duty under Customs & Inland Revenue 
Act, 1885 (c. 51 ), s. 11, the amount expended by the 
corpn. in paying the interest on the debenture 
stock being brought in by way of deduction on 
the -other side of the account. — A.-G. v. London 
Corpn., [1913] 2 K. B. 497 ; 82 L. J. K. B. 698 ; 


108 L. T. 661 ; 29 T. L. R. 494 ; 6 Tax Obds. 313, 

C. A. 

771. Assessment of duty — On “ annual value 
income & profits — Gate money & receipts of 
cricket club.] — The Surrey County Cricket Club, 
an unincorporated body of persons, were possessed 
of real & personal property, the real property 
consisting of a building Sc land in the metropolis 
held under a lease for years & used by them for the 
purposes of a cricket club. Their receipts included 
large sums in respect of gate money & other pay- 
ments received from persons adnaitted to view 
the cricket matches played on the groimd. The 
club was carried on at a profit : — Held : the gate 
money & other payments received from the public 
were not “ annual value, income, or profits of the 
property ” within Customs & Inland Revenue Act, 
1885 (c. 51), s. 11 ; the annual value of the real 
property should be arrived at in the same way as 
upon an assessment of annual value made for the 
purposes of the property tax under Income Tax 
Act, 1853 (c. 34), Sched. A., Sc the club were entitled 
to include the estimated cost of repairs as a per- 
missible deduction from that annual value. — 
Re Surrey County Cricket Club, [1901] 2 K. B. 
400 ; 70 L. J. K. B. 823 ; 85 L. T. 213 ; 65 J. P. 
488 ; 50 W. R. 173 ; 17 T. L. R. 494, D. C. 

Annotation : — Refd. Carliale & SUloth Golf aub v. Smith, 

[1913] 3 K. B. 75. 

772. Deduction from duty — “ Necessary out- 
goings incurred for management — Deduction for 
capital expenditure — Rebuilding & improvement of 
site.] — The corpn. of the City of Ixindon were rightly 
assessed to corpn. duty in respect of income derived 
from the shops round the Royal Exchange. 

Tliere remains the question whether the corpn. 
are entitled under the operative part of Customs 
Sc Inland Revenue Act, 1885 (c. 51), s. 11, to deduct 
from the surplus rents their expenditure in rebuild- 
ing Sc improving the site. The tax is imposed 
upon tlie annual value, income, or profits of the 
property accrued to the body corporate within the 
year, “ after deducting therefrom all necessary 
outgoings, including the receiver’s remimeration. 
Sc costs, charges. Sc expenses properly incurred in 
the management of such property.” The out- 

f oings here mentioned are plainly yearly outgoings. 

^ost capital expenditure could not be deducted. 
The deductions claimed here were deductions on 
past capital account (Chitty, J.). — Re Duty on 


a. Several leUinge in one infdrument — 
Whether violation of Stamp Act,] — It is 
not in violation of Stamp Act to com- 
prise several lettings in ct. in one instrii- 
ment.—ANON. (1828), 1 Mol. 438.— IR. 

b. What amounts to evasion of Stamp 
Act — Unstamped agreement.] — A clause 
in an agreement providing that, if It 


should become necessary to stamp it, 
& to pay any penalty for that purpose, 
the creditor may charge it against the 
debtor, is an evasion of Stamp Act, & 
the ct. will not enforce It, — ^Abbott v . 
Stratton (1846), 9 I. Eq. K. 233 ; 3 
Jo. & Lat. 603.— IR. 

0 , Failure to stamp instrument — 


Within limited jomocf.l — Waix v. 
Stami^ ComR. (1^9), 18 N. Z. L. R. 
74.— N.Z. 

d. Failure to stamp confrod notes,] 
— Loro Advocate v , Thomson (1897)» 
24 R. (Ot. of Seas.) 643 : 34 So. L. R. 
412 ; 4 a L. T. 815.— SCOT. 
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Sect» !♦ — Mate of duty and property charged. Sects, 


Estate op Gbesham (1897), 13 T. L. K. 862; 
sub nom. Gresham Trustees v. Inland Bevbnue 
OoMRS., 4 Tax Oas. 304, 0. A. 


Sect. 2.— EXEMPTION. 

See Customs & Inland Revenue Act, 1886 (c. 61 ), 
s. 11. 

778. Property appropriated for charitable pur- 
poses — Trade institution for distressed members — 
Mutual benefit society.] — The Linen &> Woollen 
Drapers, etc. Institution was founded in 1832, 
by leading members of the several trades concerned, 
with the object & purpose of making jpro vision for 
sick, infirm, & decayed members of the trades & 
their widows & children, A body of rules for the 
government of the institution was then framed, 
under which it has ever since been carried on, by 
which rules any person of three years* standing in 
any of the trades, residing withm 12 miles of the 
General Post Office, may, on payment of the life 
or annual subscription therein-mentioned, be 
elected a member. The rules also prescribe the 
terms & conditions under which relief & other 
pecumary benefits are afforded to members or their 
families, either by payinent of a lump sum, a 
weekly ^owance during sickness or other necessity, 
or the grant of a life annuity. Medical advice & 
medicjne are also provided free of charge to 
members or their families requiring same ; all 
relief being confined to members, & no member 
being entitled as of right to assistance, the board 
of directors having absolute discretion in every 
case to grant or refuse same, & in no case can a 
naember receive assistance unless in necessitous 
circumstances. The property of the institution 
consists of the accumulated subscriptions of 
members, & of considerable sums from time to 
time contributed as donations by benevolent 
persons other than members, but chiefly belonging 
to the trades concerned, & the cash value of the 
institution’s invested funds amounted on Dec. 31, 
1885, to £50,611 Is. 9d.,the annual income whereof, 
amounting to £1,670 after necessarv outgoings, 
costs, &; expenses in the management of the pro- 
perty, is “ legally appropria^d & applied for 
charitable purposes ” connected with the institu- 
tion ; but no precise or accurate calculations had 
been made, showing how much of such invested 
funds was derived from members’ subscriptions, 
& how much from volimtary contributions & 
bequests within the thirty years immediately 
preceding. The Comrs. of Inland Revenue 
assessed the institution in £1 ,482 12s. 4d. & charged 
same with £74 3s. Id, duty, under Customs & 
Inland Revenue Act, 1886 (c. 61), s. 11 ; — Held: 
(1) the iiwtitution was not a charitable institution, 
but was in the nature of a mutual benefit society, 
the benefits afforded by which to the members 
could not be looked upon as charity, but were what 
the members were entitled to as of right, in return 
for their subscriptions, & the portion of the 
funds derived from such subscriptions was n6t 
exempt from dutv under Customs & Inland 
Revenue Act, 1885 (c. 61), s. 11 (3) ; & (2) the other 
portions of the funds, derived from voluntary 
(lontributions within the specified period of thirty 
years, & from property acquired within the same 

S eriod on which legacy duty had been paid were, 
the amounts thereof could be ascertain^, exempt 
from duty under Customs & Inland Revenue Act, 
1886 (c. 51), s. 11 (6), (7). — Be Linen & Woollen 


Drapers, etc. Institution, Be Customs &; 
Inland Revenue Act, 1886 (1887), 58 L. T. 949 ; 
sub nom. Linen & Woollen Drapers’ Institu- 
tion V, Inland Revenue Combs., 4 T. L. It. 845 ; 
2 Tax Cas. 661, D. C. 

ArmoUUions : — Ri^. Masons of Scotland Grand Lodge, 
etc. V, 1, R. Comra. (1912), 6 Tax Cas. 116 : I. R. (Domrs. 
V, Soo. for Relief of Widows & Orphans of Modloal Men, 
I. R. Oomrs. v. Medical Charitablo Soc. for West Riding 
of Yorkshire (1926), 180 L. T. 60. 

774. Trust for freemen inhabitants of 

city.] — By a private inclosure Act in 1763, certain 
spaces of C, Common were allotted to the corpn. 
of York, in trust for the freemen inhabitants of B. 
ward in that city, as condensation for previous 
rights of conamon. In 1632, by agreement with 
the lord of the manor, the fourth part of the 
adjoining common of H., afterwards called the 
“ Intack,” was conveyed in fee to the mayor of 
York, in satisfaction of the common rights of the 
freemen inhabitants of B. ward. The allotments 
of C. Common & the ” Intack ” had ever since 
been enjoyed by the freemen inhabitants of B, 
ward, & were under the control of pasture masters, 
who, after paying the expenses of management, 
applied the profits of the whole to the benefit 
of poor freemen, & also for some years past for the 
benefit of their widows: — Held: (1) the profits 
of the allotments which wei*e applied under the 
Act of 1763 were exempt from corporation duty 
under Customs & Inland Revenue Act, 1886 (c. 61), 
s. 11 (2) ; but the profits of the ” Intack,” not being 
appropriated & applied under any Act of Parlia- 
ment, were not exempt under Customs & Inland 
Revenue Act, 1885 (c. 61), s. 11 (2) , (2) the profits 
of the ” Intack ” were not within the exemption 
in Customs & Inland Revenue Act, 1885 (c, 61), 
s. 11 (2), as profits appropriated applied ” for 
any charitable purpose.” — Inland Revenue 
Comrs. v, Soott, Re Bootham Ward Strays, 
York, [1892] 2 Q. B. 162 ; 61 L. J. Q. B. 432 ; 67 
L. T. 173 ; 56 J. P. 680, 632 ; 40 W. R. 632 ; 8 
T. L. R. 347, 468 ; 36 Sol. Jo. 395 ; 3 Tax Cas. 134, 
C. A. 

Annotations : — Oenerally, Reid. R. v. Income Tax Special 
Comrs. (1909), 26 T. L. R, 36S ; R. v. Income Tax Special 
Comrs., Ex p. University College of North Wales (1909), 
78 L. J. K. B. 576 : Chesterman v. Taxation Federal 
Comr., [1926] A. C. 128. 

775. Royal Exchange & shops around.] — 

Be Duty on Estate of Gresham, No. 772, ante. 

776. Funds voluntarily contributed — Property 
of members’ club — Entrance fees & subscriptions.] — 
Exemption was claimed by a members’ club, the 
property of which was vested in trustees, & which 
had been established less than thirty years, from 
the duty imposed on the annual value, income, or 
profits of bodies corporate & unincorporate by 
Customs & Inland Revenue Act, 1885 (c. 61), s. 11, 
on the ground that the property of the club was 
” property acquired by or with funds voluntarily 
contributed ” within thirty years preceding, within 
exemption 6 in that sect. By the rules of the club 
every memiber on admission paid an entrance fee 
& the annual subscriptions for the current year, 
& until payment was not admitted to any of the 
benefits or privileges of the club, & payment was 
considered as a declaration of submission to the 
rules ; an annual subscription was payable on 
Jan. 1 in each year, & if it was not paid on or 
before Mar. 1, the member’s name was erased from 
the list of members, & a member intending to with- 
draw from the club had to give notice on or before 
Jan. 1, or otherwise was liable to pay his sub- 
scription for the current year : — Held : as the 
entrance fees Ss subscriptions were paid by members 
in consideration of the right to enjoy the benefits 
& privileges of the club, they were not ” fimds 
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voluntaaily contributed ” to the club, & duty was 
payable on property acquired with money so paid. 
— He Duty on Estate of New University Club 
(1887), 18 Q. B. D. 720 ; 60 L. J. Q. B. 462 ; 60 
L. T. 909 ; 36 W. R. 774 ; 3 T. L. R. 670 ; sub nom. 
Inland Revenue Combs, v. New University 
Club, 2 Tax Oas. 279, D. C. 

Dia^td.. Re Inooiyorated Council of Law 


296 Swan, [1922] i'k. B. 682.'' 

777. Trade institution for distressed mem- 

bers.] — Re Linen & Woollen Drapers, etc. 
Institution, Re Customs & Inland Revenue 
Act, 1886, No. 773, ante, 

778. Property acquired within thirty years when 
legacy duty paid on its acquisition — Trade 
institution.] — Linen & Woollen Drapers, etc. 
Institution, Re Customs & Inland Revenue 
Act, 1886, No. 773, ante. 

779. Property of body established for any trade 
or business — Company not trading for profit.] — 
In 1870 the Council of The Law Reports ” were 
incorporated under the provisions of Cos. Act, 
1807 (c. 131), obtaining a licence under sect. 23 
to be registered as a limited co. without the addi- 
tion of the word limited.*’ The assocn. was 
established for the objects of preparing & publish- 
ing, under gratuitous professional control, reports 
of judicial decisions ; of issuing digests other 
publications relating to legal subjects, including 
the statutes ; of continuing the series of reports 
then called “ The Law Reports ” ; of acquiring 
the copyright of any other reports, of doing any 
other things incidental or conducive to those 
objects. In carrying them out the assocn. 
employed editors, reporters, printers, & publishers, 
& prepared, printed, & published repoits & other 
legal publications, & supplied them to subscribers 
& others for payment. By the memorandum of 
assocn. all the property & income of the assocn. 
were applicable solely to the promotion of the above 
objects, no part thereof could be paid as dividend, 
bonus, or otherwise, to any member ; — Held : the 
assocn. was established for a trade or business 
within Customs & Inland Revenue Act, 1885 (c. 51 ), 
s. 11 (5), & was entitled to exemption from the duty 
imposed by that sect. — Re, Duty on Estate op 
Incorporated Council op Law Reporting for 
England & Wales (1888), 22 Q. B. D. 279 ; 58 
L. J. Q. B. 90 ; 60 L. T. 606 ; 63 J. P. 119 ; 37 
W. R. 382 ; 6 T. L. R. 128 ; 3 Tax Cas. 105, D. 0. 
Annotations: — Consd. Brighton College v. Marriott, [1926] 

A. O. 192. Refd. British Institute of Preventive Medicine 

V. Styles (1895), 11 T. L. R. 432. Mentd. Skinner v. Jack 

Breach, [1927] 2 K. B. 220. 

780. Property applied for promotion of science — 
Institution of Civil Engineers.] — In Customs & 
Inland Revenue Act, 1885 (c. 51), 9 . 11 (3), 
** science ” is not confined to pure or speculative 


science, or science generally, but includes vaiious 
branches of science : — Held : the property of the 
Institution of Civil Engineers was entitled to the 
exemption because it was in fact legally appro- 
priated <fe applied substantially for the promotion 
of mechanical or engineering science, & not for the 
promotion of the professional interest or advantage 
of the members. — Inland Revenue Comrs. r. 
Forrest (1890), 15 App. Cas. 334 ; 60 L. J. Q. B. 
281 ; 03 L. T. 30 ; 64 J. P. 772 ; 39 W. R. 33 ; 

0 T. L. R. 450 ; 3 Tax Cas. 117, H. L. 

Annotations : — Distd. Re Royal College of Sur^ons of 

England, [1899] 1 Q. B. 871. Consd. Farmer «. Juridical 
Soc. of Edinburgh (1914). 6 Tax Oas. 467. Reid. Sulley 
tj. Royal CJoUege of Surgeons, Edinburgh (1892). 3 Tax 
Cas. 173 ; Manchester (Jorpn. v. McAdam, [1896] A. O. 
500 ; Savoy Overseers v. Art Union of London, [1896] 
A. C. 296: Royal CJollege of Music v, St. Margaret & 
St. John, Westminster, Vestry (1897), 67 L. J. (3. B. 80 ; 
Ohesterman v. Federal Taxation Oomr., [1926] A. C. 
128. 

781 . Royal College of Surgeons.] — The 

Royal College of Surgeons of England, incorporated 
by charter, had two main objects : the promotion 
of the science of surgery, & the promotion & 
encouragement of the practice of surgery, including 
the promotion of the interests of those practising 
surgery as a profession, & the examination of 
students & others, to qualify for practice or honours 
in surgery & kindred subjects. On an appeal 
against an assessment to duty under Customs & 
Inland Revenue Act, 1885 (c. 51): — Held: as 
the promotion of the interests of those practising 
surgery as a profession was in itself a main object, 
& one in respect of which no exemption could be 
claimed, the only exemption that could be claimed 
under Customs Inland Revenue Act, 1885 (c. 61), 
s. 31, was in respect of property or income so 
appropriated as to create a legal obligation to apply 
it to the promotion of the science of surgery. — Re 
Royal College op Surgeons of England, [1899] 

1 Q. B. 871 ; 68 L. J. Q. B. 013 ; 80 L. T. 611 ; 47 
W. R. 452 ; 15 T. L. R. 317 ; 43 Sol. Jo. 410 ; 
8ub nom. Royal College op Surgeons of 
England v. Inland Revenue Comrs., 4 Tax Cas. 
344, C. A. 

782. Property applied for benefit of public or in 
manner expressly prescribed by Act of Parliament — 
Land allotted under Act of Parliament in lieu of 
common rights — Trust for freeman inhabitants of 
city.] — I nland Revenue Comrs. v. Scott, Re 
Bootham Ward Strays, York, No. 774, ante. 

783. Royal Exchange & shops around — 

Gresham Trust .] — Re Duty on Estate of 
Gresham, No. 112, ante. 


Sect. 3.— ASSESSMENT AND RECOVERY. 

See Customs & Inland Revenue Act, 1885 (c. 51), 
ss. 13-20. 


PART X. SECT. 2. 

Ill i. Funds voluntarily contributed 
— lyade institution for distressed mem- 
bers,] — Held : fimds belonging to an 
incorporated body, which were derived 
from the entry-moneys of members & 
were solely applicable as pensions to 
decayed members & widows of members 
at the absolute discretion of certain 
officer-bearers, were not to be regarded 


as funds appropriated to a charitable 
purpose. — Tailors in Glasgow In- 
corporation V, Inland Revenue 
^1^8^7), 14 R. (Ct. of Seas.) 729.— 

e. Grand Lodge of Masons,] 

— Grand Lodge of Masons op Scot- 
land V, Inland Revenue Comrs. 
(1912), 6 Tax Caa. 116.— SCOT. 

f. Property applied for promotion of 


science — Endowment of chair of con- 
veyancing,}— Held : the Income of the 
Society of Writers to the Signet was 
exempt from duty to the extent of 
£106 per annum, appropriated by 
contract to the perpetual endowment 
of a ohair of conveyancing In a univer- 
sity. — Society op Writers to the 
Signet v. Inland Revenue Comrs. 
(1886), 14 R. (Ct, of Sees.) 34.— SCOT. 
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Revenue. 


Part XI. — Excess Profits Duty and Corporation Profits Tax. 

Note. — Excess Profits Duty was terminated hy Finance AcU 1921 (c. 32), s, 36, 6c Corporation 
Profits Tax hy Finance Act^ 1924 (c. 21), s, 34, d: therefore the cases thereon are not included in this work. 


Part XI I . — Enterta^nments Duty. 


See Finance (New Duties) Act, 1916 (c. 11) ; 
Finance Act, 1924 (c. 21), s. 6, sched. II. 

784. Admission by means of subscription — 
Dinner & concert at anniversary festival.] — A 
charity consisted of a school where sons of Free- 
masons could be educated at the charge of funds 
contributed or collected by stewards who were 
Freemasons, & to assist in the raising of the funds 
there was held annually a festival consisting of a 
dinner followed by a concert. At the festival 
the amount of donations & subscriptions which 
had been procured was announced by the stewards. 
The sum so collected was devoted exclusively to the 
funds of the charity ^ for that reason the expenses 
of the festival were borne by the stewards & 
persons participating in it. Stewards not attending 
the festival contributed the sum of one guinea & 
no question arose with regard to that contribution. 
But Rewards & other persons attending the 
festival, 962 in number, contributed a further 
guinea each, & in respect of the guineas so paid the 
Crown claimed entertainments duty under Finance 
(New Duties) Act, 1916 (c. 11), s. 1 (1). It was 
conceded by the Crown that the dinner apart from 
the concert was not an entertainment within 
Finance (New Duties) Act, 1916 (c. 11). The cost 
of the dinner including establishment charges 
attributable in some degree to the concert as well 
as the dinner, was upwards of £1,000. Certain 
considerable items for printing & expenses 
generally also had to be apportioned between 
various parts of the festival, including the dinner 
& concert. The cost of the music at the concert 
was approximately £30. After a point in the after 
dinner proceedings the concert was held in a room 
or hall different from the dining hall where the 
speeches were continued concurrently with the 
progress of the concert. All attending the dinner 
had the right of admission to the concert, but 
might please themselves whether they preferred 
the music or speeches or a selection of each. 
The dinner was the main part of the proceedings 
the concert being a subsicuary & separate, but at 
the same time important part : — Held : the con- 
cert must be regarded as an essential part of the 
festival & as a part separate & distinct from the 
dinner, & the expenditure upon the concert could 
not be looked upon as negligible, as the guinea 
was a lump sum paid in the expectation that 
it would secure admission to a concert & it did in 
fact secure such admission, entertainments duty 
was payable, it being for the comrs. to determine 
under Finance (New Duties) Act, 1910 (c. 11), 
s. 1 (4), what portion of the lump sum represented 
the right of admission to the concert. — ^A.-G. v 
McLeod, [1918] 1 K. B. 13 ; 87 L. J. K. B. 89 ; 


117 L T. 631 ; 34 T. L. K. 29 ; 62 Sol. Jo. 105 ; 15 
L. G. K. 881. 

Annotation : — Refd A.-G. v Swan, [1922] 1 K. B. 682. 

785. Sports — Admission to matches.] — 

A cricket club had a playing ground, vested in 
trustees for the club, on which matches were 
played. The public was admitted on payment. 
Members paid an annual subscription which gave 
them, among other privileges, that of admission 
as spectators. The matches were admitted to be 
“ entertainment : — Held : although the members 
might be joint owners of the club property, it was 
still a question of fact whether the payments of 
subscriptions or any part thereof were made for 
the purpose of securing “ admission to any enter- 
tainment ” within Finance (New Duties) Act, 
1916 (c. 11), s. 1 (1). 

Where the comrs. found that a portion of the 
subscriptions was paid for admission to the 
matches, that portion was held liable to the enter- 
tainments duty imposed by Finance (New Duties) 
Act, 1916 (c. H), s. 1 (1).~~A.-G. v. Swan, [1922] 
1 K. B. 682 ; 91 L. J. K. B. 367 ; 127 L. T. 61 ; 
38 T. L. B. 315 ; 66 Sol. Jo. 317 ; 20 L. G. B. 287. 

Annotaiion : — FoUd. A.-G. v. Valcntia (1924), 41 T. L. B. 

78. 

786. & tournaments.] — Enter- 

tainments duty is chargeable on a proportion of 
the subscriptions & entrance fees of the members 
of the Hurlingham Club, wlio in addition to 
certain club privileges have the right to attend 
polo matches tennis & other tournaments pro- 
vided by the club. — A.-G. v, Valentia (1924), 41 
T. L. B. 78 ; 69 Sol. Jo. 140, C. A. 

787. Music during meals at restaurants.] — 
Applts. were the proprietors of the T. Bestaurant. 
On certain dates in 1917 they inserted advertise- 
ments in newspapers of music played in the various 
rooms of the restaurant duiing meals. The rooms 
in which meals were served were open about 
twelve hours on weekdays & seven hours on 
Sundays. The time during which music was 
provided was about six hours on weekdays & 
four & a half hours on Sundays. Varying 
charges were made for the meals, but no difference 
was made between the times, when music was being 
played & when it was not. There was also a 
tea room open daily in which music was performed 
during a part of the time. A fixed price was 
charged for the tea whether it was served during 
the performance of the music or not. No person 
was admitted to the rooms unless he or she intended 
to partake of a meal or of tea, as the case might be. 
Two summonses were taken out against applts., 
charging them with admitting persons to a place 
of entertainment without payment of the enter- 


PART XII. 

g. What amounts to one entertain- 
^nefU — Admission to part of place of 
enUriainment — Several anmaemmta pro- 
vided wUh separate charffes for 


^mission.] — The Commonwealth v, 
Luna Park, Ltd. (1925), 36 C. L. R. 
31 ; 31 Argus L. R. 245.--AUS. 


h. BaU db 

ticket of admission. 


supper — Composite 
1 — FEDERAL TAXA- 


TION CoMR. V. Rooney (1925), 36 C. L. 
R. 305 ; [1926] Argus L. R. 125.— AUS. 

k. lAcMtUy of bUlard-Toom owner, ^ 
— R. V, Van Praeoh (Man.), [1920] 3 
W. W. R. 870.— CAN. 
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Part XII.— Entertainments Duty. 


tainxaent duty. Evidence was given upon the 
hearing of the summonses that in fixing the prices 
of the meals & the teas applts. did not take into 
account the cost of the music. The magistrate 
who heard the cases was of opinion that the cus- 
tomers who visited the T. Restaurant paid for the 
music as well as the meals, & fined applt. : — Held : 
the magistrate was wrong. — L yons & Co. v. Fox, 
[1919] 1 K. B. 11 ; 88 L. J. K. B. 241 ; 119 L. T. 
763 ; 83 J. P. 101 ; 35 T. L. R. 6 ; 16 L. G. R. 
880, D. C. 

Annotation : — Refd. A.-G. v. Swan. [1922] 1 K. B. 682. 

788. Music on pier— Chairs in band hall.]— 
An inspector of the Brighton police force who 
was also appointed to look after entertainments 
duty visited the Palace Pier Band Hall, a structure 
on the pier. He went into the building & took a 
seat, for which he paid 2d. & received a ticket. 
The bandstand is in the centre & the seats are in 
series fixed together & screwed to the floor & they 
are so arranged that all the persons occupying 
them face the band. The sides are glass folding 
panels which are all connected & fold up concertina- 
like. The central eastern side was open when he 
entered & shortly afterwards the folding glass 
panels of the side were drawn & curtains were 
drawn all around the building so that it would 
be in utter darkness from the outside. When the 
building is closed in this way it becomes a closed 
building & is for all practical purposes a closed 
building with a sitting audience. There was no 
convemence whatever for persons to stiind within 
the band hall, & if they did so they would cause 
obstruction to the gangways. If the public stand 
in the gangways they are required to leave. A 

rogramme of music was gone through by the 

and. The structure has a zinc roof & the chairs 
under it are fixed tip-up chairs. There are 
hundreds of unfixed chairs on other parts of the 
pier, the majority being in the vicinity of the band- 
stand. The unfixed chairs are marked “ This 
chair must not be moved to any other part of the 
pier.” A person occupying a chair on any part 
of the pier can move to another part of the pier 
& sit in a chair where he can hear the band & no 
further payment is required. There are no free 
seats under the structure nor outside in the 
immediate vicinity of the bandstand. At all 
times the seats under the structure can be used by 
the public on payment of 2d. 

Upon an information before justices against 
applt., the proprietor of the entertainment, 
charging that the inspector was admitted to the 
entertainment contrary to Finance (New Duties) 
Act, 1916 (c. 11), s. 1, applt. did not dispute that 
if, in the circumstances, there had been payment 
for admission to a place of entertainment where 
the payment was subject to entertainments duty, 
he had conunitted an offence. The justices con- 
victed applt., finding that on the facts there had 
been admission to an entertainment within Finance 
(New Duties) Act, 1916 (c. 11) : — Held : there was 
evidence upon which the justices could so find. — 
CORDINER V. Stockham, [1920] 1 K. B. 104 ; 89 
L. J. K. B. 21 ; 121 L. T. 664 ; 83 J. P. 246 ; 35 
T. L. R. 689 ; 17 L. G. R. 654 ; 26 Cox, C. C. 617, 
D. C. 

Annotation : — Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 

789, Admission ’’ — Admission to one part & 
subsequent transfer to another — Liability of em- 


ployer for act of attendant — Acting beyond scope of 
authority.] — Applts. were the proprietors of an 
entertainment which was subject to entertain- 
ments duty. An officer of customs & excise 
visited the premises, paid for admission, & 
received a ticlcet properly stamped, & was duly 
admitted. He then asked an attendant for a 
transfer to a dearer seat & handed her the 
difference, & she handed to him a portion of a 
dearer ticket which had been previously used, 
no entertainments duty being paid on the transfer, 
but there was no proof that applts. or their manager 
had any knowledge of these matters or that the 
attendant had*" any duty or authority to take 
money or hand out tickets, or that she was any- 
thing more than a mere attendant employed to 
show people to their seats. Applts. were con- 
victed of an offence against Finance (New Duties) 
Act, 1916 (c. 11), s. 1. 

On appeal, quarter sessions found that the 
attendant was employed generally in that capacity 
&> to show persons to their seats, but that there was 
no proof that she was acting within the scope of 
her employment in transferring persons from one 
part of the entertainment to another or that 
she handed the extra money to applts. or obtained 
a transfer ticket from them. Quarter sessions 
held that applts. were not guilty, but stated a 
case : — Held : as the attendant was not acting 
within the scope of her authority the decision of 
quarter sessions was right. — Star Cinema 
(Shepherd’s Bush), Ltd. v. Baker (1921), 126 
L. T. 606 ; 86 J. P. 47 ; 20 L. G. R. 158, D. C. 

790. Procession — Window sub-let to view — 

“ Place of entertainment.^*] — In 1922 there was 
held at Preston a celebration of the local guild 
merchant, & during a particular week several 
processions passed through certain streets of the 
town. Resp., who was the occupier of premises 
in one of these streets, sublet to a spectator 
for the week a window which commanded a 
view of that street along with the use of a room 
for a payment of £5 as rent. On that payment 
no entertainments duty was paid under Finance 
(New Duties) Act, 1916 (c. 11). The spectator 
was .present in the room on one of the days of the 
week while a certain procession was passing the 
premises. It was admitted that the procession 
was an ” entertainment ” within Finance (New 
Duties) Act, 1916 (c. 11). An information was 
laid against resp. under Finance (New Duties) 
Act, 1916 (c. 11), s. 1 (2), charging that on the 
day above referred to the spectator was admitted 
for payment to a place of entertainment otherwise 
than in compliance with Finance (New Duties) 
Act, 1916 (c. 11), & that resp. was the proprietor 
of the entertainment ; — Held : the window & 
room were a ‘‘ place of entertainment ” within 
Finance (New Duties) Act, 1916 (c. 11), s. 1 (2) ; 
resp. was the “ proprietor ” of the entertainment 
within Finance (Now Duties) Act, 1916 (c. 11), 
s. 1 (2), as extended by Finance Act, 1922 (c. 17), 
8. 11, & entertainments duty was payable. — 
Gibson v. Reach, [1924] 1 K. B. 294 ; 93 L. J. 
K. B. 154 ; 130 L. T. 411 ; 87 J. P. 206 ; 40 

T. L. R. 73 ; 68 Sol. Jo. 210 ; 21 L. G. R. 802, 
D. C. 

791. ' Proprietor.’*] — Gibson v . 

Reach, No. 790, ante. 
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Revenue. 


Part XIII. — Recovery of Revenue Duties and Penalties. 


Sect. 1.— LEGAL PROCEEDINGS. 

Sub-sect. 1. — In High Coubt. 

See Excise Management Act, 1834 (c. 61), s. 11 ; 
Customs & Inland Revenue Act, 1879 (c. 21), s. 11 ; 
Inland Revenue Regulation Act, 1890 (c. 21), s. 22 ; 
Excise Transfer Order, 1909, r. 25 ; &, generally ^ 
Crown Practtcb, VoL XVI., pp. 214-236, Nos. 
1-316, Supp. III., No. 46 a. 

792. Jurisdiction of Court — Admiralty Court.] — 
Jurisdiction of Vice-Admlty. Cts. in revenue cases 
is of mere statutory institution ; & by 49 Gteo. 3 
(c. 107) questions of this sort must be tried either 
where the offence was committed or the seizure 
made. — The Hercules (1819), 2 Dods. 363 ; 165 
E. R. 1611. 

An^Uxtions : — Mentd. R. v. MoCleverty, The Tele^afs (or 
Restauadon) (1871), L. R. 3 P. C. 673 ; Mersey Docks & 
Harbour Board v. Turner, The Zeta, [1893] A. C. 468. 

793. Equity Jurisdiction.] — The equity 

jurisdiction of the Ct. of Exch. as a Ct. of Revenue, 
is not taken away by 6 Viet. c. 6. — ^A,-G. v. Halung 
(1846), 15 M. & W. 687 ; 16 L. J. Ex. 303 ; 163 
E. R. 1027. 

Annotations : — Ck>llBd. A.-Q. v. Edmunds 1868), L. R. 6 Eg. 
381. Refd. Dyson v, A.-Q. (1910), 103 L. T. 707. Mentdf. 
London Corpn. v. A.-G. (1848), 1 H. L. Gas. 440. 

794 . Action against revenue oflftcer.] — 

Where actions, brought against revenue officers 
for acts done by them in discharge of their duty, 
are removed into the Exch., th(y are like other 
causes on the plea side of the ct. <5t the proceedings 
are not conducted in the office of the Queen’s 
remembrancer. — Smith v. Cameron (1845), 9 
Jur. 405. 

795 . Intervention by Crown — Effect of 

Judicature Acts.] — The prerogative of the Crown 
to intervene in actions affecting the rights or 
revenue of the sovereign has not been affected by 
the J ud. Acts ; ^ for the determination of such 
matters the Exch. Div. of the High Ct. of Justice 
has all the powers formerly possessed by the Ct. 
of Exch. — ^A.-G. V. Constable (1879), 4 Ex. D. 
172 ; 48 L. J. Q. B. 465 ; 27 W. R. 661. 

Annotation : — Rsfd. Dixon v. Farrer (1886), 17 Q. B. D. 658. 

796. Action for recovery of duties — Against 
whom maintainabie — Assignees of bankrupt.] — 
A.-G. V. Senior (1739), 2 Doug, K. B. 416, n. ; 
99 E. R 267. 

AnnotatUma : — Consd. R.' v, Tregonlngr (1828), 2 Y. & J. 
182. Eefd. Straoy v. Huls© (1780), 2 Dougr. K. B 411. 

797. Right to amend information — Attorney- 
General.] — The A.-G. may at any time amend 
a revenue information. — ^A.-G. v. Henderson 
(1796), 3 Anst. 714 ; 146 E. R. 1016. 


798. When motion may be made — Vacation 
sittings.] — Motions on the revenue side of this ct. 
may be made in the Vacation Sittings. — R. v» 
Morse (1848), 3 Exch. 223 ; 12 L. T. 0. S. 223 ; 
164 E. R. 826. 

799. Production of documents — When pro- 
tection applies.] — In revenue proceedii^s, to which, 
by R. S. C., Ord. 62, the rules under Jud. Acts do 
not apply, where a deft, distinctly & positively 
states that a document forms or supports his title, 
* & does not contain anything impeaching his 
defence or forming or supporting the title or case 
of the other side, if the ct. is satined, on considera- 
tion of the whole case, that deft, erroneously 
represents or misconceives the nature of the 
document, such document is not protected from 
production. — A.-G. v. Emerson (1882), 10 Q. B. D. 
191 ; 62 L. J. Q. B. 67 ; 48 L. T. 18 ; 31 W. R. 
191, C. A. 

Annotations : — Consd. Bulnian & Dixon v. Yonngr, Ehlers 
& Commercial S.S. Co. (1883), 49 L. T. 736. Distd. 
Roberts v. Oppenhelm (1884), 26 CJh. D. 724. Apld. 
A.-Q. V. Newcastle-upon-Tyne Corpn., [1897] 2 Q. B. 384. 
Refd. Morris v. Edwards (1890), 16 App. Cas. 309 ; 
Budden v. Wilkinson, [1893] 2 Q. B. 432 ; Yorkshire 
Provident Life Assce. v. Gilbert & Rivington (1895), 14 
R. 41 ; Frankenstein v. Gavin’s Cycle Cleaning Sc Insoe., 
[1897] 2 Q. B. 62 ; A.-Q. v. Newcastle-upon-Tyne Corpn., 
[1899] 2 Q. B. 478 ; Milbank v. Mllbank, [1900] 1 Ch. 376 ; 
British Assocn. of (ilass Bottle Manufacturers v. Nettlefold, 
[1912] A. C. 709. 

Right to begin & reply.] — See Constitutional 
Law, Vol. XI,, pp. 628, 629, Nos. 325-332 ; Estate 
& Other Death Duties, Vol. XXI., p. 115, No. 866. 

800. Sufficiency of evidence.] — The master of a 
homeward bound vessel coming up the Thames, 
proved to have hired & sent off a boat & men 
accompanied by one of his own crew, to bring 
away certain boxes of foreign & British glass lying 
on the sands on the Essex coast, to be landed at 
Woolwich, which they find & bring as far as 
Gravesend where the wnole is seized by the custom 
house officers ; held to be sufficient evidence for a 
jury of a being concerned in unshipping foreign 
glass without payment of duty & in unshipping 
British glass shipped for exportation, subjecting 
the master of the vessel to the penalties for both 
those offences, although the whole was one trans- 
action. — ^A.-G. V. Towns (1818), 0 Price, 198 ; 
146 E. R. 784. 

801. Effect of Judgment — No bar to information 
against another — In respect of same goods.] — 

One in execution upon a judgment on an informa- 
tion for being concerned in unshipping, etc., is 
no bar to an information against another for the 


PART XUI. SECT. 1, SUB-SECT. 1. 

792 i. Jurisdiction of Court — Admi- 
raUy Court,] — The Nukstra Senora 
DEL Carmbx ( 1806), Stewart, 83. — 

CAN. 

792 if. .] — Offences against 

law relative to trade or revenue may 
be tiled li^. any Ct. of Record, or Vice- 
Admiralty (jt. — The Providence 
(1810), Stewart, 186.— CAN. 

792 III. .] — p,. V. Flint, 

Y. A. D. 280.— CAN. 

792 iv. .]— The A.-G. is 

entitled to sue in the ot. of chancery 
for the recovery of excise duties, even 
If it be a purely legal debt. — A.-G. v. 
Walker (1878), 3 A. R. 196.— CAN. 

1. .1 — Revenue statutes are not 

to be construed strictly against the 


Crown & In favour of the subject, but 
are to be Interpreted in the same way 
as other statutes ; & if on a proper 
construction of the statute deft., in a 
proceeding by the Crown is liable, the 
ct. has nothing to do with the hardship 
of the case. — It. v. Robitaille (1909), 
12 Exch. C. R. 264 ; 29 C. L. T. 264.— 
CAN. 

m. Exchequer Court.] — R. v, 

Finlayson (1897), 5 Exch. O. R. 387. — 
CAN. 

n. .] — ^Where a claim has 

been referred to the Exchequer Ot. 
under Customs Act, s. 82, the proceeding 
thereon is not in the nature of an 
appeal from the decision of the 
minister, & the ct. has power to hear, 
consider & determine the matter upon 
the evidence adduced before it, whether 
the same has been before the minister 


or not. — T yrrell u. K. (1898), 6 Exch. 
O. R. 169.— CAN. 

o. .] — The penalty enforce- 

able under Customs Act, s. 192, in 
the Exchequer Ct. is a pecuniary one 
only ; the other remedies open to the 
Crown thereunder cannot be prosecuted 
in this ot. — R. v. Fitzgibbon & Co., 
R. V. Thouret (1900), 6 Exch. C. R. 
383 ; 20 C. L. T. 270.— CAN. 

p. Action for recovery of dutlea — 
Recovery as for debt — Sales tax.] — R. 
V. Spirit River Lumber Co., Ltd. 
(Alta.), [1926] 4 D. L. R. 794 ; [1925] 
3 W. W. R. 674.— CAN. 

800 i. Sujftdencv of eMence.] — 
Greenspan v, R. (1909), 12 Exch. O. R, 
264 ; 29 0. L. T. 712.— CAN. 

800 li. .] — R. V, Gold Watches 

Sc Baldwin, Y. A. D. 179.— CAN. 



Part XIII.— Recovery op Revenue Duties and Penalties. 


303 


very same thiax. — v. Popplbstonb (1781), 
Bunb. 311 ; 145 B. B. 684. 

802. Costs — Follow event unless otherwise 
ordered.] — A.-G. v, Bluchbb db Wahlstatt 
(0OUNTE88) (1864), as reported in 3 H. & C. 874 ; 
10 Jur. N. S. 1159 ; 59 E. B. 576. 

AnnotcUiona : — Mentd. Haldane v. Eckford (1869), L. R 8 

Eq. 631 ; Douglas v. Douglas, Douglas v. Webster (1871), 

L. R. 12 Eq. 617. 

803. When certiorari granted.] — Anon. (1729), 
1 Barn. K. B. 245 ; 94 E. B. 167. 

-.] — See Crown Practice, Vol. XVI., 
pp. 402, 403, 439, Nos. 2075, 2086, 3041. 

804. Statement of practice — Prevention of 

delay.] — Practice Note, [1926] W. N. 250. 

Sclri facias .] — See Crown Practice, Vol. XVI., 
pp. 244, 245, Nos. 403-426. 

Appeal & new trial .] — See Crown Practice, 
Vol. XVI., p. 219, Nos. 69-71. 

Recovery of death duties .] — See Estate & Other 
Death Duties, Vol. XXI., pp. 44, 82, 115, 128, 
Nos. 281, 282, 582-587, 863-866, 945, 946. 

Recovery of income tax.] — See Income Tax, 
Vol. XXVIII., pp. 100-103, Nos. 604-633. 

Recovery of penalties from pilots .] — See Pilotage 
Act, 1913 (c. 31), s. 43 (3). 


Sub-sect. 2. — In Courts of Summary 
Jurisdiction. 

A. In General, 

See Excise Management Act, 1827 (c. 53), s. 65 ; 
Summary Jurisdiction Acts, 1848 (c. 43), 1879 
(c. 49) ; Customs Consolidation Act, 1876 (c. 36), 
ss. 197, 199, 227, 229, 230, 273; Customs & 
Inland Bevenue Acts, 1879 (c. 21), s. 11, 1888 (c. 8), 
s. 8 ; Inland Bevenue Begulation Act, 1890 (c. 21), 
ss. 21, 27, 36 ; Stamp Duties Management Act, 
1891 (c. 38), s. 26 ; Finance (1909-1910) Act, 1910 
(c. 8), ss. 4 (2), 94 ; &, generally, Magistrates, 
Vol. XXXIII., pp. 283 et seq, 

805. Jurisdiction of magistrates — Excise 
offence.] — Where two persons were apprehended 
in a smuggling boat, under 57 Geo. 3, c. 87, s. 5, 
whilst afloat in the port of F. which had an 
exclusive local jurisdiction. Sc after being taken 
on shore & detained two days there, were carried 
on board again & conveyed into another port, 
where they were convicted by justices of another 
jurisdiction. Semhle : such conviction was illegal. 
--Ex p. Kite (1822), 2 Dow. & By. K. B. 212 ; 
1 Dow. & By. M. C. 222. 

Annotation : — ^Distd. R. v. Nunn (1828), 3 Man. & Ry. K, B. 

75. 


806. .] — (1) If a deft, be convicted by 

two resident justices of the peace upon 19 Geo. 3, 
c. 50, s. 2, for having in his custody & possession 
a private & concealed still for illicit distillation ; 
& the evidence only show that his house was in the 
county, & that the still was found concealed in the 
garden of the said house ; such garden not 
appearing to be in the same county ; the con- 
viction is bad ; (2 ) the leaving with a woman at 
deft.'s house, whom the witness believed to be a 
menial servant of deft., a copy of the summons to 
appear & answer to the offence charged, to which 
woman the original was also shown, is a sufficient 
summons within 32 Geo. 2, c. 17. — B. v. Chandler 
(1811), 14 East, 267 ; 104 E. B. 603. 

Annotation : — As to (1) ]^fd. R. v. Nat Bell Liquors, [1022] 

2 A. C. 128. 

807. Metropolitan police magistrate.] 

Ifeld : the provisions of 15 & 16 Viet. c. 61, s. 1, 
applied to informations for penalties imposed by 
statute in respect of excise offences created after 
the passing of the Act & therefore that a metro- 
politan police magistrate had jurisdiction to hear 
Sc determine an mformation for the recovery of 
the penalty imposed by Customs Sc Inland Bevenue 
Act, 1887 (c. 15), s. 4, in respect of the new excise 
offence created by that sect. — B. v. Ingham 
(1888), 21 Q. B. D. 47 ; 57 L. J. M. C. 87 ; 59 

L. T. 62 ; 52 J. P. 550 ; 36 W. B. 811 ; 16 Cox, 
C. C. 505, D. C. 

808. Customs offence — Committed on high 

seas.] — A vessel liable to forfeiture under 6 Goo. 4, 
c. 108, s. 3, was seized while entering the harbour 
of A. l3ut within the jurisdiction of the justices of 
B. A person liable to apprehension under sect. 49, 
being found on board was arrested there. Sc carried 
to A., Sc convicted by two justices of that place 
under sect. 74: — Held: (1) said person was, in 
the absence of evidence as to the time of his going 
on board, properly convicted as having been on 
board on the Ingh seas ; (2) the justices of A. had 
jurisdiction. — Re Nunn (1828), 8 B. & C. 644 ; 
108 E. B. 1182 ; sub nom. B. v, Nunn, 3 Man. Sc 
By. K. B. 75 ; 2 Man. & By. M. C. 1 ; 7 L. J. O. S. 

M. C, 10. 

809. .]— Under 3 & 4 Will. 4, 

c. 53, &; 4 & 5 Will. 4, c. 13, those justices alone 
have jurisdiction over offences committed on the 
high seas, who have jurisdiction over “ the places 
on land,” into which the person committing such 
offence, etc., “ shall be taken, brought or carried, 
or in which such person shall be foimd.” Not- 
withstanding the provisions, in these statutes, 
that proceedings shall be in the form or to the 


803 i. When certiorari granted.] — Re 
Bruce (1899), 8 Nfld. L. R. 174.— 

NFLD. 

q. Recovery of alien tax — By quarter - 
master in office when tax incurred. ] — The 
alien tax imposed by 6 Geo. 4, c. 18, 
must be recovered by the Quartermaster 
In office when it is incurred. — Brannen 
V. Dunn (1848), 1 AU. 218.— CAN. 

r. Admissibility of evidence — Of 

acquittal on information for improper 
erdries — In action for recovery of duty.] 
— A.-G. V. Haluday (1867), 26 

U. O. R. 397.— CAN. 

t. Effect of delay in enforcement of 
licence fees ,] — City op Halifax Corpn. 

V. Jones (1896), 28 N. 8. R. (16 R. & G.) 
452.— CAN. 

a. Arrest dt detention pending payment 
or forfeiture — Recognisance not to leave 
province — Whether hrecuih by temporary 
absence,] — Hardino v, Leblano (1921), 
62 D. L. R. 656 ; 64 N. S. R. 646.— CAN. 

b. Qualification of prosecutor,] — R. v. 
Brown (P. E. L), 11924] 3 D.L. R. 93; 
42 Can. CMm. Cas. 179.— CAN. 


c. .)— R. V. McNeill (P. E. I.), 

[1924] 3 D. L. R. 63 ; 42 Can. Crlm, Cas. 
158.— CAN. 

d. .]— R.U. Roe (1829), 2 Hud. 

8c B. 462 ; 2 Ir. L. Rec. Ist ser. 486. 

— IR. 
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805 i. Jurisdiction of magistrate — 
Excise offence,] — R. v. Carter (1884), 
6 O. R. 651.— CAN. 

805 ii, .1 — R. V, Kennedy 

(1902), 35 N. S. R. 266.— CAN. 

805 iil. .1 — R. V, Carmito 

(B. C.), [1919] 2 W. W. R. 648.— CAN. 

805 iv. .] — R. V. OOLOPP, 

[1920] 3 W. W. R. 511.— CAN. 

805 V. .) — ^MTntosh V, 

Watte (1891), 18 R. (Ot. of Sees.) 682. 
—SCOT. 

806 f. . j — R. V. SOHMOUCE (Alta.), 

[1919] 2 W. W. R. 695.— CAN. 

806 il. .] — magistrate has juris- 

diction to try a person aooused of an 
ollenoe under Inland Revenue Act, 


1900, s. 185. — R. v. Keen (Alta.). 
[1922] 3 W. W. R. 967 ; 70 D. L. R. 
625 ; 38 Can. Orim. Cas. 168.— CAN. 

806 ill. .] — Where two justices 

of the f><>ace have once assumed juris- 
dlctiou over a case prosecuted under 
Inland Revenue Act, 1906, they have 
no power, even though they are unable 
to agree on a verdict, to adjourn the 
case for a rehearing before a District 
Ct. Judge, or to bring in other justices. 
— R. V, Kolinohuk (Sask.), [1925] 2 
W. W. R. 116.— CAN. 

e. Customs offence,] — Cashtn 

V. Bartlett (1909), 9 Nfld. L. R. 418. 
—NFLD. 

f. Limitation by amount of 

accumulated jyenalties ,] — R. v, Beeeman 
(1844), 2 U. O. R. 57.— CAN. 

g. Defence in action for penalty — 
S^s not taken to obtain exemption ^ — 
Where the proper steps have not been 
taken to obtain exemption from the 
dnty on lumber shipped for exportation. 
It cannot be set up as d defence to an 
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Revenue. 


Sect, •proceedings: Suh-sect 2, B., C., 

effect of the forms in the schedules, proceedings 
are defective which state an offence on the high 
seas, & do not show the fact which in such cases 
will give the justices jurisdiction, & if to a habeas 
corpus a warrant so defective be returned, & it 
does not appear there is a conviction supplying 
the defect, a prisoner committed under such 
warrant will be entitled to his discharge . — Re 
Peerless (1841), 1 Q. B. 143 ; 4 Per. & Dav. 628 ; 
10 L. J. M. C. 67 ; 6 Jur. 748 ; 113 E. B. 1084 ; 
sub nom. R. v. PEERTiESS, Arn. & H. 133 ; 5 J. P. 
239. 

Anjwtation : — Mentd. Exp. Wallingford Union Grdns. (1841), 

9 Dowl. 987. 

810. Service of summons — Delivery of copy to 
servant.] — R. v. Chandler, No. 806, ante. 

811. Conduct of proceedings — Right of district 
supervisor of Inland Revenue — Sufficiency of general 
authority from commissioners.] — R. v. Turner, 
No. 8, ante. 

Mitigation of penalty.] — See Magistrates, Vol. 
XXXIII., pp. 461. 462, Nos. 1733, 1734. 

Offences relating to income tax.] — See Income 
Tax, Vol. XXVIII., p. 103, Nos. 639-642. 

B. Joint Offenders. 

See Excise Management Act, 1827 (c. 53), s. 70 ; 
Customs Consolidation Act, 1876 (c. 36), s. 222. 

812. Joint & severai liability.] — Upon an in- 
formation & verdict against several persons for 
obsthicting a custom house officer contrary to 
8 Geo. 1, c. 18, s. 25, each deft, i^ separately liable 
to the penalty imposed by 8 Geo. 1, €► 18. Where 
an offence created, or made penal, by statute, is in 
its nature single, one single penalty only can be 
recovered, though several join in committing it. 
But if the offence is in its nature several, each 
offender is separately liable to the penalty. — 
R. V. Clark (1777), 2 Cowp. 610 ; 98 E. R, 1267. 
Annotations: — Refd. R. v. Dean (1843), 12 M. & W. 39. 

Mentd. R. v. Mordeoal Hsnmen (1798), 7 Term Rep. 536 ; 

Del Campo & Martinez v. R, (1837), 2 Moo, P. C. C. 15 ; 

R. V. Llttlechlld (1871), L. R. 6 Q. B. 293 ; Bradlangh v. 

Clarke (1883), 8 App. Caa. 354. 

813. Partners.] — An information for 

penalties under 3 & 4 Will. 4, c. 53, s. 44, charged 
deft, with being concerned in the unsliipping of 
goods, the duties on which had not been paid ; 
with knowingly harbouring goods imported & 
illegally unshipped without payment of duties ; 
& with other offences under 3 & 4 Will. 4, c. 53, 
s. 44. It appeared at the trial, that a practice 
had prevailed at the custom house of allowing the 
owners of imported goods to take them away 
without payment of duty at the time, an entry 
of them having been previously made in a book 
kept by the officers ; &> that the fraud complained 


of had been effected by a clerk of deft.’s removing 
some of the leaves from the custom house book, 
& substituting others containing false entries of 
the quantity of goods imported. There was no 
direct proof that this fact was known to deft., 
but he derived benefit from the fraudulent 
transaction : — Held : under these circumstances, 
the jury might infer that deft, was privy to the 
frand.—R. v. Dean (1843), 12 M. & W. 39 ; 13 
L. J. Ex. 33 ; 162 E. R. 1102. 

.] — See Partnership, Vol. XXXVI., 

pp. 376, 376, Nos. 624, 525. 

JB14. Liability of master for act of servant — 
Implied authority — Master deriving benefit.] — R. 
V. Dean, No. 813, ante. 

.] — See Master & Servant, Vol. XXXIV., 

p. 160, Nos. 1184-1186. 

Offences against Game Act, 4831 (c. 32 ).] — See 
Game, Vol. XXV., pp. 370, 371, Nos. 189, 190, 192, 
193. 

Liability to costs .] — See Constitutional Law, 
Vol. XI., p. 534, No. 375. 

C. Evidence. 

See Excise Management Act, 1827 (c. 53), s. 76 ; 
Customs Consolidation Act, 1876 (c. 36), s. 259 ; 
Revenue Act, 1884 (c. 62), s. 12 (5) ; Finance 
Act, 1897 (c. 24), s. 6 ; generally, Evidence, 
Vol. XXIT., pp. 19 et seq. 

816. Onus of proof — Payment of duties — On 
claimer .] — Onus prohandi of payment of duties lies 
on the claimer on prosecutions in the Exch., but 
in actions of trespass for taking the goods, the 
onus of proving the non-payment lies on deft. — 
Salomon v. Gordon (1772), 2 Wm. Bl. 813 ; 96 
E. R. 479. 

Annotation : — Apld. Honshaw v. Pleasance (1777), 2 Wm. Bl. 

1174. 

816. Possession of licence — On party 

charged.] — Upon a conviction imder 5 Ann. c. 14, 
8. 2, against a carrier for having game in his 
possession, it is sufficient if in the information & 
adjudication, the qualifications mentioned in 
22 & 23 Car. 2, c. 25, s. 3, be negatived, without 
negativing them in the evidence. — R. v. Turner 
(1816), 5 M. & S. 206 ; 105 E. R. 1026. 

Annotations : — Folld. R. V. Hanson (1821), Paley on Sum- 
mary Convictions, 9th ed. 326. Distd. James Nicholas 

(1886), 50 J. P. 292. Refd. Doe d. Brldger v. Whitehead 

(1838), 3 Nev. & P. K. B. 557 ; Elkin v. Jansen (1845), 9 

Jut. 353 ; Tennant v. Cumberland (1859), 1 E. & E. 401 ; 

R. V. Harvey (1871), 19 W. R. 446 ; Abrath v. N. E. Ry. 

(1883), 49 L. T 618 ; Ashton v. L. & N. W. Ry., 11918] 

2 K. B. 488 ; R. v. Scott (1921), 86 J. P. 69. 

817. .] — R. V. Hanson (1821), 

Paley on Summary Convictions, 9th ed. 326. 

818. Proof of possession — Of prohibited article.] 
— If deft, be charged in an information, with know- 
ingly receiving divers gallons of foreign spirits, 
which had been unshipped before the duties 


action for the penalty Imposed on ship- 
pers who onut to give the requisite 
bond for such duty, that the lumber 
would have been free from duty had 
the proper steps been taken to obtain 
exemption. — ^Watson v. Marks (1845), 
4 N. B. R. (2 Kerr) 694.— CAN. 

h. Claim of informant — For money 
received by customs officer — Conclusive- 
ness of findings of court .] — Carrol v. 
OUBLB^ (1890), 23 N. S. R. (11 R. & G.) 
32.— CAN. 

k. PenaUy for harbouring ^smugqled 

goods — T ' ^ 

Cartht 
E. L. R. 

l. Condition precedent to prosecution 
— Supply to accused of list of articles 
scS^l— R. V. Yarish (Man.), [19261 3 
W. W. R. 686 ; ,^47 Can. (Mm. Cas. 51. 

—CAN. 


k. PenaUy for naroownng smuggiea 
goods — To whom payable.}—^, v. Mc- 
Oartht (1907), 38 N. B. R. 41 ; 2 
E. L. R. 648.— CAN. 
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816 1. Onus of pro(J — Payment of 
duties — On claimer.] — In an informa- 
tion, under 7 & 8 Geo. IV. c. 53, b. 39, 
for fraudulently removing paper, it is 
not necessary to aver that the duties 
had not been paid on the goods in 
question by deft. The onus of proving 
pa 3 Tnout of duties lies on deft. — R. v. 
JENKINS (1841), 2 Jebb & 8. 627.— 
IR. 

81511. .] — R. V. 

Racicot (1913), 14 Exch. C. R. 214 ; 
11 D. L. R. 149.— CAN. 

816 I. Possession of licence — On 

party char g€d.]r--'Whi\e It Is quite right 
that the information should allege that 
the sale is made without a licence. It 
lies upon defts. to prove that tney 
had a licence. — R. v. Gelroy (1866), 4 


Maoph. (Ct. of Sess.) 056 ; 38 Sc. Jur. 
275.— SCOT. 

m. On party charged to prove 

his innocence.] — Held: the object of 
Excise Act, s. 144, Is to relieve the 
Crown from the necessity of proving 
the case by oral evidence, & to make the 
Information primd facie evidence of 
the charge, but does throw upon the 
accused the burden of proving his 
innocence . — Ex p. Healy (1903), 13 
S. R. N. S. W. 14 ; 20 N. S. W. W. N. 
12.— AUS. 

n. .] — Cardinal r. R., 

[1927] 4 D. L. R. 325 ; [1927] S. C. R. 
641 ; 48 Can. Crim. Cas. 243.— CAN. 

o. lAguor not intended for sale 

— On owner .} — The onus of proving 
that liquor was not intended for sale, 
in order to save it from forfeiture la 
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imposed by 27 Oeo. 8, o. 81, weie paid# Evidence 
that Severn tubs oontaiiiing it, were on different 
sides of a hedge in a field, that deft, was there with 
several other persons & that he had one tub in 
his hands, is sufficient to convict of having 
the whole in his possession ; within 27 Geo. 8, 
c. 31. — B. V. CoisrsTABLB (1793), Nolan, 282. 

819* What witness may be asked— Identity of 
informer *3 — (1) Deft.*s counsel have no right, nor 
shall they be permitted to inquire the name of the 
person who gave the information of the smuggled 
goods (^BD Kenyon). 

(2) Where the officers have an information of 
smuggled goods, which affords a probable ground 
to warrant the search, persons obstructing them 
in their search, or in the discharge of their duty, 
are liable to an information for the obstruction, 
whether smuggled goods are found or not. But the 
officers search at their peril (Lord Kenyon). — 
B. V. Akers (1790), 6 Esp. 126, n. ; 170 E. B. 
850. 

820. .] — In an information by the 

A.-G. for a breach of the revenue laws, a vdtness 
for the Crown cannot be asked, in cross-examina- 
tion, ** Did you give the information ? ” For 
the rule of public policy, which protects a witness 
from being asked such questions as would disclose 
the informer, if he be a third person, equally 
applies to questions which would disclose whether 
the witness is himself the informer. — ^A.-G. v, 
Briant (1846), 16 M. & W. 169 ; 16 L. J. Ex. 
265 ; 6 L. T. O. S. 394 ; 10 J. P. 618 ; 163 E. B. 
808. 

Annotations : — Coiud. Marks v. Beyfus (1890), 25 Q. B. D. 

404. Mentd. R. v. Edwards (1853), 9 Exoh. 32. 

Admissibility of revenue books In evidence.] — 
See Evidence, Vol. XXII., p. 348, Nos. 3614-3621. 

Admissibility of evidence of witness disobeying 
order to leave court.] — See, generally, Evidence, 
Vol. XXII., pp. 466, 467, Nos. 4770-4782. 

Jurisdiction to order evidence on commission.] — 
See Evidence, Vol. XXII., p. 669, Nos. 6204-6207, 

Proof of authority to prosecute.] — See Game, 
Vol. XXV., pp. 388, 389, Nos. 390, 391. 

D. Costs, 

Whether costs given for or against Crown.] — 
See Constitutional Law, Vol. XI., pp. 631, 533, 
Nos. 344, 346, 367. 

Liability of Joint defendants^ — See Constitu- 
tional Law, Vol. XI., p. 634, No. 375. 

Right of Crown to excess costs paid to Justices.] — 
See Constitutional Law, Vol. XI., p. 636, No. 
377. 


E. Appeals^ 

See Excise Manas^ent Act, 1827 (c. 53), 
B. 84 ; J'udicatnre (Irooedure) Act, 1894 (c. 16), 
8. 2 ; generally, Magistrates, Vol. XXXIII., 
pp. 890 el leg. 

821. Notiee of appeal — By whom given — 
Appeal by Crown.]*— (1) A dealer in & retailer of 
toDacco IS liable to the penalty of £200, imposed 
by Tobacco Act, 1842 (c. 93), s. 3, for having in 
his possession adulterated tobacco, althou^ he 
had purchased it as genuine, & had no knowledge 
or cause to suspect that it was not so. 

(2) Where an officer of excise, by whom an 
information for penalties is exhibited, is absent 
at the time of the hearing, & there is an appeal 
against the judgment, on the part of the Crown, 
to the quarts sessions, imder Excise Management 
Act, 1827 (c. 63), s. 82, the notices of appeal 
required by sect. 83 may, by Excise Management 
Act, 1834 (c. 61), ss. 22 & 23, be given & si^ied by 
any officer of excise who is present conducting 
the proceedings. — B, v. Woodrow (1846), lo 
M. W. 404 ; 2 New Mag. Cas. 1 ; 2 New Sess. 
Cas. 346 ; 16 L. J. M. C. 122 ; 7 L. T. O. S. 116 *, 
10 J. P. 791 ; 153 E. B. 907. 

Annotatums : — As to (1) Befd. R. u. Sleep (1861), Le. &: Ca. 

44 ; Sherras v. De Rutzen, [1895] 1 Q. B. 918 ; JBc Mah- 
moud & Ispahanl, [1921] 2 K. B. 716. 

822. On whom served — Convicting ma^* 
trates — Sufficiency of service on clerk in courts — 
(1) When an adjudication by justices on an in- 
formation under Excise Management Act, 1827 
(c. 63), is appealed against, notice of appeal must, 
by sect. 83, be served on the justices : — Held : 
service in ct. upon the clerk to the justices, in their 
presence was good service. 

(2) Notice of hearing of the appeal is also 
Excise Management Act, 1841 (c. 20), s. 30 
required to be served on reap, at his place of 
abode : — Held : such notice must be served on 
the person laying the information, & service at the 
office of excise was insufficient, although by Excise 
Management Act, 1827 (c. 63), s. 61, no informa- 
tion can be exhibited under the Act except by the 
order of the Comrs. of Excise. — B. v. Eaves 
(1870), L. K. 6 Exch. 75 ; 39 L. J. M. C. 70 ; 21 
L. T. 829. 

Annotation: — As to (1) Befd. South Staffordshire Water- 
works Co. V, Stone (1887), 56 L. J. M. C. 122. 

828. Time for — Summary Jurisdiction 

Act, 1879 (c. 49), s. 31.] — A person convicted of 
an offence against the excise laws gave notice of 
appeal four days after the decision : — Held ; 
imddng absolute a rule for a mandamus to justices 


thrown on the owner, — R. v. Salter 
(1856), 8 N. B. R. (3 AU.) 321.— CAN. 

p, Of uiegdlUv of seizure — 

Seizure for defective entry, ] — Where a 
seizure is made of goods imported Into 
Canada, on the ground that, while the 
goods were stated in the entry papers 
to be imported in the original packages, 
they were not so Imported in fskot) 
it claimant declines to accept the 
Minister’s decision confirming the 
seizure, & obtaixis a referenoe of his 
claim to the ot., the burden of proof 
is upon claimant to show the bona 
fides of the ento in dispute. — O rosbt 
V. R. (1907), 11 Exch. a R. 74.— CAN. 

q. Goods imported legaUy — 

On party charged,] — Be R. v, Mo- 
Kenzir (1926), 45 Can. Olm. Cas. 
144; 68 N. S. R. 313.--CAN. 

y. R. V. LB- 

Blano (N, B,), [1927] 2 D. L. R. 793 ; 
47 Can, Olm. Cas. 302.— GAN. 

t. Possession of paekage — Primdfade 
tvidenos of knomedge of its oonicnte.}— 
The tact tbit a person has certain 
packets ot goods in his possession, 

-voi:#. 


which he is in the act of importing, is 
evidence that he is aware of the con- 
tents of such packages. — Ibvino v, 
Nishimura (1907), 6 0. L. R. 233. — 
AUS. 

a. Competent witness — Surveyor of 
customs ,] — The surveyor of customs, 
not being the party either ** seizing or 
informing,” is not entitled to a share 
of the i>ena]ty, & is a competent wit- 
ness upon an information for a penalty 
for harbouring smuggled goods. — 
A.-G. V. Warner (1849h 6 u. O. R. 
486.— GAN. 

b. Complain 

V , Wooster, J1919 
[1919] 2 S. L. T. 147 


. 1— Maokinto«h 

. — BOOT. 
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0* Notice of appeal^ Tims for — 
Eaetension of wne-*-Wkere notice 
R. V. Motlb (Ont.), (1927) 
8 D. L. 639 ; 47 Can. Q&k. Oas. 
349.— GW. 

d. Bight of prosstndor to 
R. e. MoKsmxxx, (19141 % 


248; 42 Can. Grim. Cas. 247 ; 67 
N. S. R. 341.— CAN. 

e. Whether appeal lies — ConvUMow 
for possessing dlstiOing apparallus ,] — 
Held : an appeal would lie to the quarter 
sessions from a summary oonvlotlon for 
possessing distilling apparatus without 
having made a return thereof . — Re 
Lucas &;MoGlashan (1869). 29 U. 0. R, 
81.— CAN. 


f. .] — ^Daruno V, Rtan, Cass. 

Dig. 2nd ed. 436.— GAN. 

g. — — Conviction for brewing beer 
wmout license.)— R. v , Ernst (B. O.), 
[19271 1 W, W. R. 961 ; 48 Can. <3rim. 
Ons, 190.— GAN. 


h. Where amount of penalty or 

forfeiture, if judgment in civU cause, 
uxndd give nghf to amgeal,] — R. v. 
[1926J. 69 N. S. fiTse; (1927) 
“ 96; 47 Can. CWm. Cas. 68. 

Order direcHna penally 
to be enforced under Stamp AcLh^ 
decision ot a judge directing a pefoaity 
to be enforced under Stamp Act, the 
case being afterwards proceeded with. 






^ ImiP tkB Appeal* the effect of Sxanmanr Jurk^ 
faiiitic^iii Acts was to repeal by ixnplioatioii the pro* 
fdskm requirmg notice of appeal at & immediately 
. the of the jud^ent, d? therefore no 

I was prescnbed within above sect., so that by 
> sect* the time was seven days, Sa the notice 
given was suflSoient* — B. v. QiAAMOBOANsmSM JJ* 
[1889), 22 Q. B. D. 628 j 68 L. J. M. 0* 93 > 60 
L* T. 686 ; 68 JT. P. 294 ; 37 W* B* 403 ; 6 T. L* B. 
403; 16 Cox, 0* 0. 693, D. O. 

AmuOations: — Cosid. H. v. Glamorgaiulilre JJ., R. e. 


it Ridhig of YorJbhire JJ, 

64 L. J, M. O* 192. AM* Edc 

K. B. 81* BeM. R. vrLondon JJ. (1895). 43 W. 


Mx p, Hawldns (1895). 
^ e. L. q, a, |i9i|j i 


824. Notice of hearing of appeal — On whom 
served — ^Person laying dnformanon-^ervice at 
ofllee of excise insuflloient.] — B. v. Bavbs, No* 
822, ante. 


Appeals under Licensing Acts.]— 5'ee Intoxi- 
CATING Liquors, Vol* XXX*, pp. 103, 104, Nos* 
793-802* 


Sect* 2*— SEiajRE AND SALE. 

825* Right of Crown to seize — Vessel hired by 
Admiralty— Smuggling by officer in command— 
Remedy of owner.1— A vessel hired by the Lords 
Oomrs* of the Admlty., & employed to cruise 
against smugglers, the master k crew of which 
were appointed by the owner, but which was 
placed under the superior conunand of a capt^ 
appointed by the Board, is forteitable for an act 
of smuggling committed on board by such Admlty. 
captain, as well as by the owner’s master & crew, 
& tihe owner has his remedy over by action on the 
case against such Admlty. captain to recover 
damans for the loss of his ship by the condemna* 
tion, fiiough that proceeded upon acts of smuggling 
stated to be by persons unl^own ; & though it 
appeared in fact that the master & mate appointed 
by the owner were also concerned in acts of 
smuggling on board. — ^B lewitt v. Hill (1810), 13 
Bast, 13 ; 104 E. B. 270. 

/—Mentd* Barber r. Llseltor (1860), 29 L. J. 

O. P. 161. 

826. Goods In hands of pledgee.]— A.-G. 

V. Tbuemak, No. 834, post. 

827. Power of court to order sale — ^Perishable 
goods.]— Upon a seizure of perishable goods, the 
ct* has a discretionary ^wer to order a sale, 
without the consent of the claimer ; but caxmot 
order the goods to be sold aftw judgment pending 


a writ of artf <1748), 

Park. 70; 146B, B. 71< 

AmMitm .*-**JteIil The Panda (1949), t Notes of Ceeee, 
603. 

828. Uabittty ol offiocr mAkliig aelzure— Bitoot 
of condemnatioii of goodf.]'''*’Uondemxiatio 2 i of 
in the Bxch. is so conclusive, & so alters 

the ol 
foi^eiture 
2 Wm. B1 


that trespass wiU not lie 
seised them, to try the point of 
.—Scott v. Shearman (1776), 
, 96B. B.675. 

AnnotaHom ,• — Bistd. Hensbaw v. Pleaaanoe (1777), 2 Wm. 
Bl. 1174. Oomd* Wood v. Cheasal (1778), 2 Wm. Bl. 
1254* 'fEsotd. Be Mora v, Oonoha (1886), 29 Oh. B. 268* 

Htoht of Attorney-General to transfer of 

action.] — See Crown Praoticib, Vol. XVI., pp. 
487, 488, Nos. 8698, 8609* 



Sect* 3.— UEN FOR DUTIES. 

See Excise Management Act, 1841 (c« 20), s* 24 ; 
BRls of Sale Act (1878), Amendment Act, 1882 
(c. 43), s. 14* 

829. To what subject-matter lien attaches — 
General rule.] — The Hen of the Crown for duties in 
arrear attaches on the subject-matter in respect 
of which they are made to arise by the statutes 
imposing them, although process do not issue till 
after assignment of it, as part of the estate of the 
Crown debtor, to the provisional assignee, under 
the statutes of bkpcy., upon the construction of 
3 Geo. 4, c. 95, s. 10. Semhle : the lien is divisible, 
& confined to the several specific matters in respect 
of which the various several sums of the duties 
have accrued ; & the whole is not liable generally 
to the satisfaction of the duties arising on each 
several part. — B. v* Dale (1824), 13 Price, 739 ; 
147 E. B. 1139* 

820. *] — If a soap maker, having 

incurred a forfeiture for concealing soap contrary 
to 1 Geo. 1, c. 36. s. 2, become bkpt., & a provisional 
assignment of bis estate be made, after which the 
soap is condemned & the bkpt. convicted, & there- 
upon a warrant issues to levy the penalty on his 
goods generally, such a warrant is oad, &; cannot 
justify a seizure of the soap in the hands of the 
assignees. 

If no bkpcy. had intervened in this case, this 
warrant co^d not have been supported, because it 
directs a seizure of the goods of D. generally, 
whereas the excise laws oifiy give a lien on those 
goods that are liable to the duties, & the materials 
& utensils for making the same (Lorb Kenyon, 
C.J.). — ^Austin v. Whitehead (1795), 6 Term 
Bep. 436 ; 101 E. B. 635. 


is cot appealable as a decree, as it 
eaimot be said to be a decree adecticff 
the merits of the case or the 
ttoa of the otu-r-SoNAKA CSHOwnaAijr 

of inf&rior 

maffi$traie8.h-lt is competent to brlim 
the deoUdons of ihf^OT mafirlstrates In 
proBeontioiw radw Herenne Acts to 
rerfew in the High Court of Jnsticlarr 
to the manner prorided by Summary 
Proseontione AppeM A^ 1875.— 
SOHtJXZ® V. StbblB (1890), 17 R. (Ot. 
0 ^^) (J.) 47 ; 27 So. t R. 6341^ 

If Am Bttt SECT. 8. 

m. RitM ef €mm to miee-^Choda 
frauduUmOi/ WaAehoeikted,} — MuA .* 
foods were hahia to bo aMced, as beimr 
ontwed bdotr idm f^imi oaidi value 
to the markoia of Itlie oomi^ from 
vdUch they wavo , oimoitad* « mush 
vhhie waa not to iSlatoi to bo the 


manufacturers* wholesale prices, but 
the sale prices in the markets whence 
^ goods were exported. — ^A.-G. v, 
Thompoon (1855), 4 O. P. 548,— CAN. 

d — SCHUIZB V. R, 

(1899), 6 Exch. O. R. 268.— CAN. 

S: — —^Ctoodea/disriZfer.)— W inning 
V. Gow (1872), 32 U. 0. R. 628,— CAN. 

P* kilpat- 

WOK (1832), Hayes Ac Jo. 67.— IB. 

Q. — Vaael df gpod» — Thtmol 
owner tonoeenf.}— T he Sbawat, Y, A. 
D. 267.— CAN. 

r. Bond for qpod8aeUseA--Y^^^f^^ 

JdAOKLKM (1864), 4 C. P. 

t. 2NpMo/f^Ieeto,]— A vessel seised 
for breai^ of reyenua laws bavi^ 
been mpleiM from the ooIMbor, the 
^ Wlevto was set aside.— Soon 
V. MoRab (1861), 8 P. R, 16.>M)AN. 


CiMtoms Act, 1906.] — ^A failure by the 
olalniant of a thing seised under 
above Act to prooeedior the recovery 
thereof within the period prescribed 
by statute, forms a complete bar to 
his recovery, — G borndykb v. R. 
(1917), 16 Exch. O. E. 465 ; 35 B. L. R. 
404.— CAN. 

0 . NcHoe of aetewre — Whether con- 
diHon precedent to proeecuHon — Betmire 
of mm s«ZL}— R. e. Roohk (1927). 59 
N. S. R. 218 ; 48 Can. Oim. Oaa. ilO. 
—CAN. 


PART XIU. SECT. 8. 
d. To uAol aub^eef-moito' Ziea ogodket 
•Ineumnee wo^ejmjoo^ destroy 




b. BteoMfv of gooOt ttOM mier 


PaSJtT ' og tHB BEVBinTB. 



maker, heinTw^^ 
for the em^e dutiee, becomes a bkp^, Ss is oon- 
Ticted af^ the assigiimeiat of his effects; the 
double duties are a lien upon the candles, utensilS) 
dE materials, in the hands of his assignees ; Sn they 
may be distrained. — Straoy v, Htjlsh (1780), 2 
Doug. K. B. 411 < 99 B. R, 264. 

Ann<Mion$ .•-—IHBid, Austin v, WWtehead (1795), 6 Term 

Bep. 486, Oonsd. B. v. Tregronlns (1828), 2 Y. & J. 132, 

882. .] — r. Dale, No. 829, ante. 

883. Divisibility of lien.]— R. v. Dale, No, 829, 

834. Priority of Grown lien— Doods in hands of 
factor*] — writ of extent having issued against A., 
a malster, for a debt due to the Crown from him for 
duties on malt, a cargo of malt was seized under it, 
in the hands of deft. Deft, being allowed to plead 
to the extent, in order to state his interest in the 
goods, alleged by his plea that the malt in question, 
after being manufactured, had had the duty 
charged upon it, Sd that such duty was paid ; that 
it was then deposited by A., the maker, with deft., 
upon a contract with him, that he was to accept 
certain bills of exchange drawn by A., & that the 
malt was to be held by him as a pledge for the 
payment of them, & in case the bills were not 
paid, he was then to be at liberty to sell the malt ; 
that the bills first accepted were renewed, but 
before the renewed bills became due the malt 
was seized : — Held : the malt was seizable in the 
hands of deft., under 28 Geo. 3, c. 37, s. 21, as 
goods in the custody or possession of a person in 
&ui^ for the maker, chargeable with duties of 
excise in aorear & owing from such maker, such 
goods having been, whilst in the hands of A., 
liable not only for the specific duties chargeable 
upon them, which had been paid, but for other 
duties for which A. was responsible at that time, 
So remaining so at the time of the seizure. 

Qu. : whether goods chargeable with excise duties 
under Excise Management Act, 1820 (c. 63), s. 28, 
deposited with a person as a pledge for acceptances 
given by him to the maker, before the parssing of 
Excise Management Act, 1841 (c. 20), by which 
the sect, of the former Act imposing the duties was 


repealed. So rimilar duties imposed, were liable, 
since the passing of that Act, to be s^zed in ijie 
hands of the pledgee. — ^A.-G. v. Tbttbman (1843), 
XI M. So Wj: 694 ; 18 L. J. Ex. 70 ; 8 J. P, 443 ; 
162 E. S. 983. 

ArmotaHon .— Befd. A.-G. v. Wahnaley (1843), 13 L. J. Ex. 

66 * 

886. Shle by factor — ^Recovery of pro- 

ceeds by Grown.] — ^A., a maltster, had consigned 
large (Quantities of m^t to W., a factor, for sale, 
on which W. made advances to Mm. While the 
malt was in W.’s hands, A. failed, being largely 
indebted to the Crown for malt duties, So an 
inquisition So extent issued against him, under 
wmch the malt in W.*s hands was seized by the 
sheriff. W. having petitioned the Board of Excise 
that Ms lien might be allowed, the solr. of Excise 
wrote to the collector for the district, stating, that 
the Board had ordered that W.*s claim as foimd on 
the inquisition, should be allowed ; that he should 
communicate this toW.So the sheriff ; that he was to 
satisfy himself as to the correctness of the amount of 
the lien by examination of the documents; So that, 
if all the parties interested consented to an imme- 
diate sale of the malt, the undersheriff might at 
once cause it to be sold, in the mode most likely 
to realise the best price, either by auction, or by 
allowing W. to dispose of it in the market. In 
pursuance of this letter, W., by consent of all 
par ties, sold the malt & received the proceeds. 
While they were in Ms hands, the Board of Excise 
communicated to him, that, until the result of a 
case submitted to the law officers of the Crown, 
no steps must be taken respecting the sale of the 
malt, or the appropriation of the proceeds. W., 
however, on the following day, paid over to the 
sheriff, for the use of the Crown, the balance only 
of the proceeds, after retaining the amoimt of Ms 
own lien : — Held : W. had no authority from the 
Board of Excise to appropriate any part of the 
proceeds to the satisfaction of Ms own lien, imtil 
after the amount of it had been ascertained by the 
collector ; So he was liable for the amount to the 
Crown in an information for money had So received. 
— A.’Q. V. Walmsley (X843), 12 M. & W. 179; 
13 L. J. Ex. 60 ; 2 L. T. O. S. 151 ; 162 B. R. 1100. 


Part XIV. — Expenditure of the Revenue. 


Sect. 1.— ^PENSlONS AND SUPERANNUATION 
ALLOWANCES. 

See Superannuation Acts, 1834 (c. 24), 1869 
(c. 26), 1884 (c. 67), 1887 (c. 67), 1892 (c. 40), 
1909 (c. 10), 1914 (c. 86) ; Police Magistrates 
(Superannuation) Act, 1916 (c. 74) ; Superannua- 
tion (Prison Officers) Act, 1919 (c. 67) ; Pensions 
(Increase) Acts, 1920 (c. 36), 1924 (c. 32). 

886. Jurisdiction of Treasury Gommissloners — 
To decide right to pension.] — Under the provisions 
of Superannuation Act, 1869 (c. 26), the question 
whether or not a pension shall be ^ant^ to a 
public servant is.to be decided by the Oomrs. of the 


Treasury ; So until they have decided to grant a 
pension no public servant can maintain an action 
in respect thereof. Pltf ., a public servant, who had 
formerly held the office of clerk of the patents, but 
to whom no pension had ever been granted, brought 
an action against A.-G., claiming a pension in 
respect of such office, So to have an account taken 
of all moneys due to Mm in respect thereof. All 
matters of account between pltf. So the Crown had 
been finally settled, by the award of the arbitrators, 
in the year 1869 ; — Held : the action must be 
stayed, as being frivolous So vexatious, So an abuse 
of the process of the ct. — ^EnHUBDS v. A.-G. (1878), 
47 L. J. Oh. 346 ; 88 L. T. 213 ; 26 W. R. 650. 


dw .) — Be A. Mothbewxia of Can.. 


Crown lien^Bonda 

to HoBnoBAX# Tbubt 

•y. South Shobb lumber Oo., Ltd., 
B. L. R. 667 ; 83 B. O. R. 
9.— GAN. 


. h. BtHeAH frqm bonS^ iMire- 

transfer to provime 


— Whether lien for duty Mi ottaeheeA — 
A.-G. OF Canada, v. McOobmxok (1919), 
52 N. S. R. 216 ; 46 D. L. R. 463.-«GAN, 

PART XIV. 8B0T. %. 

k. JfNfiAl to jkiI^ dStowanoe 

— iVosemdor fmr Qmen,}^Bm : apxdt. 

was entitled to mxppm^ auow- 

anoe hy virtne of hariiighali the oflloe 
of ** Prosecutor tor too Qiio«xi,*^---Siitth 


V. R.. (1898] A. C. 782, P. C.— AUS. 

Whether eervioe must be con- 

fitiuoas.}— W alker e.* Simpson, (1903] 
A. 0. 908, P. C.— AUS. 

jtocepianee of compensa- 

Hon under special statute — Estoppdk ] — 
WlLLUMa V. OT7RATOR OF iNTEFrATB 
IteTATBS, [1909] A. 0. 868, P. 0.— 
AUS. 


of 
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VENUM. 


1 . — a»9d auperannuaiion alloicances, 
SedL 2 1 gti^ote. 1 & 20 

037. •_ — — ^.1 — ^tJnder Superannuation Acts, 
1834 <c* 34), ^ 1558 (c« 26), the decision of the 
Oomxs. of the Treasu:^, either as to whether a 
petBon ia entitled to a superannuation allowance 
oar as to the basis upon which an allowance shall be 
c^enlated, is final, & no ct. of law has jurisdiction 
in the mal^r. — Y orkb v. B., [1915] 1 K. B. 852 ; 
^ L. J. K. B, 947 ; 112 L. T. 1185 ; 81 T. L. R. 

AnncfUaUm: — Oonsd. Wigsr v, A,-Q, for Irish Free State, 

(1927] A. C. 674. 

888. Whether special minute con- 

dition precedent.] — ^M iodlbsex JJ. v. B., No. 840, 

jPoaf. 

339 . To decide amount of superannuation 

allowance,] — Under the Acts regifiati^ the super- 
annuation i^owances of flie Civil service, the 
decision of the Oomrs. of the Treasury as to the 
amount of an allowance is final, &; no ct. of law has 
jurisdiction in the matter. — C ooper v. R. (1880), 
14 Ch. D. 311 ; 49 L. J. Ch. 490 ; 42 L. T. 617 ; 
28 W. R. 611. 

AnnoUdions : — ^FoUd. Yorke e, [1916] 1 K. B. 852. 

Ooni^. Witeflrr. A,-G. for Irish Free State, (1927 J A. C. 

674. BeU. HoUinshead v. Hasleton, [1916] 1 A. O. 428. 

840. To apportion allowance.] — ^At the 
time of the coming into operation of Prisons Act, 
1877'<c. 21), O. was the governor of a prison which 
had*been under the control of the justices of M. 
as the local authority, but by the Act it was trans- 
ferred to the Secretary of State for the Home 
Department. Shortly ^terwards 0., who was not 
incapacitated in any way, resigned his appoint- 
ment in order to facilitate some improvements in 
the organisation of the prison, &; the Comrs. of the 
Treasury granted him an annuity pursuant to 
sect. 86, & apportioned it, in accordance with 
that sect., between the county rates of M. 
moneys to be provided by Parliament. No 
special minute within Superannuation Act, 1859 
(c. 26), s. 7, was made or laid before Parliament 
with reference to C. or his office ; — Held : (1) the 
Oomrs. had power to apportion the annuity as 
they had done ; (2) the provisions of the Act of 
1859 as to a si^ial minute were directory only. 
Sc not a condition precedent to the granting of an 
annuity such as thiw in question. — ^Middlesex JJ. 
V, R. (1884), 9 App. Cas. 757 ; 53 L. J. Q. B. 505 ; 
51 L. T. 513 ; 48 J. P. 804 ; 33 W. R. 49 ; 15 
Cox, 0. 0. 542, H. L. 

341 . To dePide basis of calculation.] — 

Yorkb v. R., No. 837, ante, 

Mandamud to Treasury Commissioners.] — See 
Crown Practice, Vol. XVII., pp. 304, 305, Nos. 
1164, 1167, 1171. 

Alignment of pensions, etc.] — See Choses in 
Action, Vol. .VIII., pp. 436, 487-440, Nos. 135, 
147-172. 

Commutation of pensions.] — See Pensions Com- 
mutation Acts, 1871 (c. 36), 1882 (c. 44) ; Ad- 
mkalty Pensions Act, 1921 (c. 39), s. 1. 

Conipensation for abolition of office.] — See 


PtmmoAuTHORnlBs,VoJ. XXXVIII., pp. 189-148, 
Nos. 1031-1068. 

Officers of local authorities.]— ^cs Local Govern- 
ment Sd Other Officers Superannuation Act, 1922 
(c. 59). 

Navy, Army dc Air Force.] — See Royal Forces, 
pp. 8^, 326, 827, poet, , 

Receivership of pensions.] — See Rbobivbrs, p. 
46, Nos. 568-670, ante. 


, Sect. 2.— NATIONAL DEBT. 

Sub-sect. 1. — In General. 

842. Effect of conversion of stock — ^National 
Debt (Conversion) Act, 1888 (c. 2), s. 25 (2).l— 
Pltfs., by a deed executed in 1871, created a 
perpetual rentcharge of £10,000 a year, for the 
benefit of first deft. The deed provided that pltfs. 
should be entitled at any time to redeem the 
rentcharge by transferring to the trustees thereof 
a specified amoimt of ** 3 per cent Annuities.** In 
1888 above Act was passed ; — Held : by sect. 26 
(2) of that Act, pltfs. were entitled to redeem the 
rentcharge by transferring to the trustees the 
specified amount of 2} per cent, stock created 
under the Act. 

In the two instruments, the deeds of 1871 & 
1880, which operate together, there is a reference 
to stocks, 3 per cent. Annuities & Bank Annuities, 
which were liable to be converted or exchanged in 
pursuance of the Act. That conversion or ex- 
change has since taken place, &, that being so, 
^ct. 25 (2) says that the reference in those 
instruments to 3 per cent. Annuities or Bank 
Annuities is to be construed as a reference to the 
new stock created by the Act of 1888. I cannot 
see any reasonable ground for holding that that is 
not the effect of the words. It is contended that 
reference to a ** stock liable to be converted or 
exchanged ** means a reference to some particular 
sum of stock liable to be converted or exchanged. 
That would be giving a totally different meaning 
to the Act, & would, as it seems to me, be intro- 
ducing something which is not to be found in the 
sect., & which would not be intelligible when it 
was inserted. I cannot understand why a different 
rule should be adopted when a particular sum is 
mentioned from that which is to prevail when a 
particular sum is not mentioned (North, J.). — 
Northumberland (Duke) v, Percy, [1893] 1 
Ch. 298 ; 62 L. J. Ch. 331 ; 68 L. T. 45 ; 41 W. R. 
597 ; 9 T. L. R. 86 ; 37 Sol. Jo. 80 ; 3 R. 166. 
AnnotcUicn: — Apld. Re Howell-Shepherd, Churohlll v. St. 

George*s Hospital, [1894] 3 Ch. 649. 

843 . Application to will.] — In the 

first branch of above sub-sect, instrument in- 
cludes a will. — Be Howell-Shepherd, Churchill 
V, St, Gborob*s Hospital, [1894] 3 Ch, 649 ; 
mb nom. Be Shepherd, Churchill v. St. Gborob*8 
Hospital, 64 L. J. Ch. 42 ; 71 L. T. 616 ; 43 W. R. 
95 ; 8 R. 736. 

On rentcharge.] — See Rbntchargbs Sc 

Annuitibs, p. 191, Nos. 807, 808. 


Ptrmm tmap^oued tmporarilv^ — 

, _ Oivfi Serrios 'in 

1BC8, IHB ** temSNxnuT draftsman,’' 
Jaxu 1870, he was appointed 
nisteat .draftsman” Sc 1^ the 
ITO in SepL 1896 : — Beid he was 
esf^ffied to his servioe from Sept. 

1869, to Jan. 1870, in ocnnpiitlng his 
of serdca for a pension.— 
WigjAioi (mO), 102 

p, *— — dwUdieHon ef PMio Service 


Board,] — ^Williams v. Giddy (1911), 
80 L. J. P. 0, 102.— AUS. 

p. AbeohUe right on aSaining 

w Williams e. Dblohbrt, 

[1913] A. O. 172, P. O.— AUS. 

- Under Superannuation Act, 

1871 (W, A.) — Diccretion of Crown — 
Not mected ov Public Sermee Appeal 
Spa^Act, 1920 iW. A.).]— Waish r. 
H., (19271 A. 0. 8S7, P. O.— AUS. 

dvHadUMon of executive 
aMorUg ,] — ^Emplorees la the 


service who may be retired or removed 
from office under Olril Service Super- 
annuation Act, B. 11, have no absolute 
right to any superannuation allowanoe, 
such allowanoe bring entirely In the 
discretion of the executive authority. — 
Baldsrson V, B. (1898), 28 8. 0. B. 
261.— CAN. ^ 

Labourer paid weeMu — JXs- 
missa{/r(miemp2qi/m^.1— R. (Dhloit) 
e. hfismrm fob Ik>oAL QoviaomavtT^ 
PtTBLio HBAX/tb, (1927] I. B. 474.— IR. 
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«lvld*iMls.]— NecBANKBRS, Yol. III., 
pp. 128. 129, Nos. 46-61. 

^ :;r ~ y^totswnce of Infant.] — See Infants, Vol. 
XXVin., p. 288, No. 938. 

Oonatitutton of Bank of Engtond.] — See 
Bankers, Vol. III., p.a23, Nos. 1, 2. 

Bai* books.]— Hee Bankers, Vol. III., p. 133, 
JN^os. 81--88. 


Sub-sect. 2. — Transfer of Stock. 

See, g^aUv, Bankers, Vol. III., pp. 123-128, 
jVos* S~4o» 

844« Jurisdiction of court — ^To order bank to 
correct entries In books — Name of party mis- 
spelled.] — ^Where, in consequence of erroneous 
spelling in the orders erf the ct., the name of a party 
has been misspelled in the entries of transfers in 
the books of the Bank of Bngland, the ct. will 
amend its own orders, but will not make an order 
upon the Bank to correct the entries in their 
books.— Newton v. Clabk (1823), 1 L. J. O, S. 
Oh. 168. 

g 45 , To order Bank to transfer — Stock 

Invested In names of Infant & others.]— /S'etnbZe : 
the ct. cannot, under any circumstances, direct 
the Bank of ^England to transfer stock which has 
been invested in the names of an infant & other 
persons. — ^Bannister v. Rogers (1838), 2 Jur. 
393. 


846 , To sequestrator.] — Hood- 

Barbs v, Cathcart (1895), 39 Sol. Jo. 639, D. 0. 

847* Right to retransfer — 8 took standing In 
Joint names of transferor de transferee — Transfer 
not by way of advancement.] — ^A. transferred a sum 
of stock into the joint names of himself & wife 
& child, without however declaring any trust 
thereof, & for nine years regularly received the 
dividends thereof, & applied them to his own use. 
He then filed his bill for a retransfer l^y the Bank 
to himself. Retransfer ordered upon motion for 
decree, founded upon pltf.’s own affidavit, stating 
that the transfer of the stock into the joint names 
had not been intended by him as an advancement. 
— Dbvoy V. Devoy (1867), 8 Sm. & G. 403 ; 26 
L. J. Ch. 290 ; 28 L. T. O. S. 336 ; 3 Jur. N. S. 
79; 6W. R. 222; 65 E. R. 713. 


AniwtaHons : — Folld. Stone v. Stone (1857). 3 Jnr. N. S. 
708. Rexd. Dumperv. Dumper (1862), 3 Glff. 583 : Forrest 
t?. Forrest (1865), 5 New Rep. 299. 


848 , J — pj, transferred a sum 

of stock into the names of her three infant children 


jointly with her own, but not as a gift or provision 
for them, nor with the intention in any way to 
deprive herself of the ownership thereof, or the 
benefit of the same, but solely to prevent another 
party obtaining the same. On bill filed by E., the 
ct. declared that the three infant children were 


trustees jointly with pltf., in trust for pltf., & that 
pltf. was absolutely entitled to the fund.-^TONE 
V. Stone (1867), 3 Jur. N. S. 708. 

849. No intention to make transferee 


trustee.] — ^Pltf. a widow in the year 1880, caused 
£6,000 Consols to be transferred into the joint 
names of herself & deft, who was her ^dson. She 
did BO with the .express intention that deft, in the 
event of his surviving her, should have the Consols 
for his own benefit, but that she should have the 
ffividends during her life ; & she had previously 
been warned that if she made the transfer she could 


not revoke it. The first notice deft, had of the 


transaction was a letter from pltf.’s solrs. about 


the end of 1882 claiming to have the fund retrans* 
f erred to pltf. : — Held : (1) the legal title of deft, 
as a joint tenant of the stock was complete, 
althou^ he had not assented to the transfer, tmtil 
he was rlduested to join in retransferring the 
stock, for the legal title of a transferee of stock is 
complete without acceptance ; (2) pltf. could not 
claim a retransfer on equitable grounds, the 
evidence clearly showing that she did not when she 
made the traxisfer, intend to make deft, a mere 
trustee for her as to the dividends, therefore pltf. 
was not entitled to have the stock retransferred 
to her. 

(3) A transfer of property to a person without 
his knowledge, if m^e in proper form, vests the 
property in him at once, subject to his right to 
repudiate it when informed of the tranSfer.— 
Standing v. Bowring (1886), 81 Ch. D. 282 ; 66 
L. J. Ch. 218 ; 64 L. T. 191 ; 34 W. B. 204 | 2 
T. L. R. 202, C. A. 

Annotations: — As to (3) Befd. Be Blake. Blake r. Power 

(1889), 60 L. T. 663 ; Re Arblb & Olasa'i Contract. [18911 

1 Ch. 601. Oenerauvt Befd. London & County Banking 

Co. V. London & River Plate Bank (1888), 21 Q. B. D. 636 ; 

Re Weston, Davies v. Tagart, [1900) 2 Oh. 164 ; Mallott 

1 ?. Wilson. [19031 2 Ch. 494 ; Howes. Howes v. Platt 

(1905), 21 T. L. R. 601. 

850. Injunction to restrain transfer — ^Under- 
taking as to damages — ^Application by married 
woman.] — ^An application was made on behalf of a 
married woman tor an injimction restraining the 
Bank of England, imtil further order, from per- 
mitting the transfer of a sum of New 3 per cent. 
Annuities, standing in the names of the exors. 
of testator, & to which the married woman claimed 
to be beneficially entitled. An injimction was 
granted for a fortnight on the usual underttddng 
of *the married woman to be answerable in damages. 
The registrar refused to draw up the order on the 
sole undertaking of the married woman as to 
damages ; — Held : the sole undertaking of the 
married woman must be accepted. — Be Prynnb 
(1886), 63 L. T. 465. 

Annotation Apld. Pike v. Cave (1893), 62 L. J. Ch. 937. 

851. Transfer by operation of statute — Stock 
vested In dissolved school board — ^Right of Individual 
members to transfer.] — Poor Law Amendment Act, 
1844 (c. 101), which empowers parishes & poor 
law unions to combine mto school districts, by 
sect. 46 incorporates the boards of management 
for such school districts, & not the school district 
itself. When a school district has been dissolved 
by the Local Government Board imder Dissolved 
Boards of Management & Guardians Act, 1870 
(c. 2), sect. 12 of that Act does not automatically 
vest in the members constituting the board of 
management the property of the school district 
which has been disk>lved, but such property 
remains vested in the district board. Consols 
vested in the board of management of a dissolved 
school district are therefore not transferable by 
the individual members constituting the board 
imtil some further act has taken place vesting the 
right to transfer in them. — ^Morton v. Bank op 
England, [1904] 1 Ch. 664 ; 73 L, J. Ch. 603 ; 90 
L. T. 376 ; 68 J, P, 268 ; 62 W. B. 393 ; 20 T. L. R. 
230 ; 2 L. G. B. 784. 

852. Transfer to local education 

authorlt^Eduoatlon Act, 1902 (c. 42), sohed* 
2 (y.l^— This was an action broi^t by the oorpn. 
of Oldham against the Bank of England to obtiun 
possession of £780 Oa. 2d. 2^ per cent. Annuities. 
Plt^ by their council were, under above Act, the 
local education authority for the district of the 
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boroTigli of Oldham. The Act came into operation 
in that district on Jan. 1, 1904, which was the 
“ appointed day,*’ & at that time these annuities 
stood in the books of the Bank of England in the 
name of the Oldham School Board. Bltfs. claimed 
that on the appointed day the school board had 
ceased to exi^, that the £780 Os. 2d. had then 
become vested in them by virtue of the Act, & that 
no further transfer was necessary. The bank con- 
tended that the Annuities could only be transferred 
by an entry in their books, that the Oldham School 
Board had not been dissolved, that the Annuities 
must be transferred by them to pltfs., & that the 
Annuities had not been vested in pltfs. by virtue 
of the Act : — Held : by above Act, s. 2, the school 
board had for all purposes ceased to exist on the 
appointed day ; by above sched. to the Act the 
.Aimuities had on that day vested in pltfs. by virtue 
of the Act ; & no further transfer was necessary. — 
Oldham Corpn. v. Bank op England, [1904] 
2 Ch. 716 ; 73 L. J. Ch. 785 ; 91 L. T. 682 ; 68 
J. P. 684 ; 63 W. B. 243 ; 20 T. L. B. 787 ; 48 
Sol. Jo. 724 ; 2 L. G. B. 1324, 0. A. 

Annotations : — Befd. Re Walbsend B. C. & Northumberland 
County Coimoll, [1906] 2 Ch. 600 : ite Leeds Institute of 
Science Art & Literature & Leeds City Coimoll, [1909] 
1 Ch. 600. 

Transfer of stock vested In lunatic.] — See^ 
generally. Lunatics, Vol. XXXIII., pp. 217-221, 
Nos. 1243-1302. 

Bequest of stock for reduction of National Debt.] 

— See Charities, Vol. VIII., pp. 269, 385, Nos. 
209, 2001. 

Production Sc inspection of bank books Sc transfer 
list.]— Sec Bankers, Vol. III., p. 133, Nos. 81-88. 


SuB-SECi'. 3. — Betransfer op Unclaimed 
Dividends and Stock. 

A, In General. 

See National Debt Act, 1870 (c. 71), s. 65. 

863. Jurisdiction of court.] — The jurisdiction 
given to the ct. by National Debt Act, 1870 (c. 71), 
s. 65, to decide upon petition as to the validity of 
a claim for the retransfer of stock, which has been 
transferred to the National Debt Comrs. under 
the provisions of sect. 61, is to be exercised in the 
mode in which the ordinary jurisdiction of the ct. 
is exercised. Therefore, if a petition for the 
retransfer of stock is heard on its merits, & is 
dismissed on the ground that petitioner has failed 
to make out his title, he cannot, on the subsequent 
discovery of fresh evidence in support of his title, 
present a fresh petition for the same object, without 
leave of the ct. previously obtained. — Re May 
(1885), 28 Ch. D. 516 ; 64 L. J. Ch. 338 ; 62 
L. T. 78 ; 33 \V. B. 917 ; 1 T. L. B. 220, C. A. 
Af^taiion: — Rcfd. Bruce v. Ailesbury (1892), 30 Sol. Jo. 

p 06 . 

864. Form of proceedings — ^Petition — In first 
instence.] — (1) To a suit by three out of four 
residuary legatees, to recover three-fourths of a 
sum of stock which the exors. had omitted to get 
in, & which had been transferred to the Comrs. 
for the Beduction of the National Debt, under 
56 Geo. 3, c. 60, the legatee entitled to the other 
fourth part of the stock is a necessary party. 

(2) The proper form of proceeding to recover 
stock & dividends, unclaimed for ten years, & 
carried over to the account of the Comrs. for the 
Beduction of the National Debt, under 66 Geo. 8, 
c. 60, is, by petition to be serv^ upon the A.-G. 
& the Comrs., & not by bill in the first instance ; 


& if there be conflicting claims to the fund, the ct. 
will then mve directions for the trial of the rights 
of the parties between themselves, either by suit or 
otherwise. — Hunt v. Peacock (1848), 6 Hare, 361 ; 
17 L. J. Ch. 163 ; 12 L. T. O. S. 6 ; 12 Jur. 164 ; 
67 E. B. 1205. 

855. Where conflicting claims — ^Directions 

as to trial thereof.] — Hunt v. Peacock, No. 864, 
ante. 

856. Parties — Claim by legatees — Whether all 
legatees necessary parties.] — Hunt v. Peacock, 
No. 864, ante. 

867. Claim by beneficial owner — Whether 

legal owner necessary party.] — Stock standing in 
the name of a deceased trustee having been 
transferred to the Comrs. for the Beduction of the 
National Debt, a person claiming to be the legal 
personal representative of the beneficial owner 
petitioned for a retransfer : — Held : (1 ) an inquiry, 
who was entitled, could not be directed in the 
absence of the personal representative of the 
trustee ; (2) claimant who establishes his claim 
has no title to any accumulations arising from the 
investment of the dividends, his right being to have 
the stock retransferred & the amount of unpaid 
dividends paid to him in cash, without interest. — 
Re Ashmead’s Trusts (1872), 8 Ch. App. 113 ; 
42 L. J. Ch. 314 ; 28 L. T. 1 ; 21 W. B. 05, L. JJ. 

868. Claim by survivor of two executors — 

Necessity for concurrence of beneficiaries.] — A. 
legacy to an infant was invested in stock in the 
names of two exors., & the dividends not having 
been claimed for ten years, the stock was trans- 
ferred to the Comrs. for the Beduction of the 
National Debt. One of the exors. having died, 
the survivor presented a petition for retransfer of 
the stock. The ct., without requiring the con- 
currence of the beneficiaries, made an order 
directing the stock to be transferred to petitioner. 
Sc that he should thereout pay the costs of the 
A.-G. & the Comrs. — Re Ackland’b Trusts (1872), 
26 L. T. 418. 

869. Position of Attorney-General.] — 

Upon a petition for the retransfer of stock, under 
66 Geo. 3, c. 60, service on the Comrs. & also on the 
A.-G. is required by the Act. The ct. will presume 
at the hearing of the petition, that the A.-G. 
represents not only the Comrs. & the Crown as 
parens pairice, but also the Crown in its beneficial 
capacity. — Lawrence v. Maule (1859), 4 Drew. 
472 ; 28 L. J. Ch. 681 ; 34 L. T. O. S. 3 ; 7 W. B. 
314 ; 62 E. B. 182. 

Annotation .— Mentd. Ellas v. Griffith (1878), 38 L. T. 871. 

860. On whom petition must be served — Com- 
missioner Attorney-General.] — Hunt v. Pea- 

cock, No. 854, ante. 

861. .] — Lawrence v. Maule, No. 

859, ante. 

862. To whom transfer ordered — Person making 
out legal title.] — When stock has been transferred 
to the Comrs. for the Beduction of the National 
Debt, in consequence of the dividends upon it 
not having been claimed for ten years, it is not a 
matter of course to order it to be retransferred to a 
person who subsequently makes out a legal title, 
upon which a transfer of the stock would have 
been made to him if the ten years had not elapsed. 

Thus, where stock had stood in the joint names 
of two persons, of whom one had survived the 
other upwards of ten years, but had not, during 
that time, claimed any dividends, the ct. would not, 
upon the petition of the widow personal represen- 
tative of the survivor, order the stock to be trans- 
ferred into her name, or into the names of the two 
deceased persons; but directed the master to 
inquire who was entitled to the stock, with liberty 
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to state special circumstances . — Ex p. Bam (1837), 
3 My. & Or. 26 ; 1 Jur. 608 ; 40 E. R. 833, L. 0. 


AnnomU^ :--Cotad;, Exp, Bouts (1859), 28 L, J, Ch, 648, 
Apia. Be Molony (1860), 1 John. & H. 249. Dlstd. Be 
Ackland's Trusts (1872), 26 L, T. 418. Co—1. Be Ash- 

“ (1872). 8 Cl * Ex p. 


863* Stock standing in name of trustee — 
Trustee not beneficiary.] — Where stock in the name 
of a trustee holding upon trust for a beneficiary 
has been transferred to the National Debt Comrs., 
the retransfer will be ordered to be made, not to 
the beneficiary, but to the trustee. — Exp. Jameson 
(1876), L. B. 19 Eq. 430 ; 44 L. J. Ch. 480 ; 23 
W. B. 691. 

864. What amount retransferred — Not accumu- 
lations of dividends.] — Ex p, Lafertb (1837), 8 
Jur. 263, n. 

866. .] — (1) Where, under 56 Geo. 8, 

c. 60, a fund had been transferred to the Comrs. 
for the Reduction of the National Debt, upon a 
retransfer being directed by the ct., upon the 
application of the party entitled thereto, it is the 
uniform practice, without any exception, to 
direct the costs of the A.-G. & the Comi*s., as 
between party & party, to be paid out of the fund. 

(2) The party so obtaining the fund is not 
entitled to any accumulations which may have 
arisen from the investment of dividends by the 
Comrs.~72e Holland (1844), 1 Ph. 379 ; 41 E. B. 
676 ; suh nom. Ex p. Hoixand, 13 L. J. Ch. 167 ; 
3 L. T. O. S. 17 ; 8 Jur. 253, L. C. 

866. .] — Re Ashmead’s Trusts, No. 

8.57, ante. 

867. Proof of identity of owner — Petition by 
executors.] — Howard v. Kay (1857), 4 Drew. 151 ; 
62 E. R. 59. 

868. Effect of dismissal of petition — Right to 
present fresh petition — Discovery of fresh evidence 
— Necessity for leave of court.] — Re May, No. 853, 
ante. 


B, When Order Made, 

869. Title in dispute.] — Certain stock standing 
in the name of bkpt., the dividends of which had 
not been claimed, was, under 56 Geo. 3, c. 60, 
transferred to the Comrs. for the reduction of the 
National Debt. The assignee of the bankrupt, 
by petition under the Act, claimed the stock as 
part of bkpt.’s effects. Another person, by 
petition, claimed the stock, insisting that bkpt. 
was a trustee for him, A reference was directed 
to the master to ascertain whose stock it was, & 
in the meantime, the stock was directed to be 
transferred into the name of the Accountant- 
General. — Ex p. GiLLK'fT, Ex p. Bacon (1818), 3 
Madd. 28 ; 56 E. B. 420. 

Annotation : — Consd. Hunt v. Peacock (1848), 6 Hare, 361. 

870. .] — The ct. will not, under 56 Geo. 3, 

c. 60, order, on petition, a retransfer of unclaimed 
stock that has been transferred to the sinking 
fund, when the title is disputed. — Ex p, Lavell 
(1820), 2 Jac. & W. 397 ; 37 E. B. 680. 

Anjxotation : — Ezpld. Hunt v. Peacock (1848), 6 Haro, 361. 

871. Claim by personal representative — Stock 
in Joint names.] — Unclaimed stock standing in 
the joint names of A. & B., was transferred to the 
Comrs. for the Reduction of the National Debt ; 
B, survived A., <&; a petition was presented by the 
personal representative of B. for the retransfer. 
The application was refused, on the ground that 
no account was given of the beneficial interest. — 
Ex p, Bateman (1836), 4 L. J, Ch. 112. 

872. J — Ex p. Bam, No. 862, ante. 

.] — Sec Executors, Vol. XXIII., p. 293, 

Nos. 8686, 3686. 


873. Transfer previously made to unauthorised 
person — Personation under forged will .] — Ex p. 

JoLLiTOE, No. 884, post, 

874. When Inqufry directed as to beneficiaries 
— ^Petitioner’s title clear.] — The ct. upon petition 
under 66 Geo. 3, c. 00, will direct stock, which has 
been transferred to the sinking fund, to be retrans- 
ferred to petitioners, where their title is clear, 
without any reference to the master to ascertain 
who is beneficially entitled to the stock . — Ex p, 
Nicholl (1823), Turn. & B. 119 ; 37 E. B. 1041, 

L. C. 

Annotations: — FoUd. Be Avciy (1830), 1 Russ. & M. 356. 

Distd. Exp. Ram (1837), 3 My. & Cr. 25. 

875. .]—Re Avery (1830), 1 Russ. & 

M. 356 ; 39 E. B. 138, L. C. 

876. .] — In 1806, S., in the names of 

herself, C. & H., purchased a sum of 4 per cent, 
annuities, subsequently reduced to 3 per cent., the 
dividends of winch were received by S. tili her 
death in 1821, & by C. till his death in 1838. In 
consequence of no dividends having been received 
since 1838, the stock had been transferred into the 
names of the Comrs. for reducing the National 
Debt. On a petition presented by H., showing 
that he was the survivor of the three persons, the 
ct. ordered the stock to be retransferred, & the 
dividends paid to him, but subject to the payment 
of the costs of the petition . — Ex p. Bouts (1859), 
28 L. J. Ch. 648 ; 34 L. T. O. S. 27 ; 5 Jur. N. 8. 
951 ; 7 W. R. 512. 

877. Title in dispute.] — Ex p. Gillett, 

Ex p. Bacon, No. 869, ante, 

878. Claim by personal representative — 

Stock in joint names .] — Ex p. Ram, No. 862, ante. 

879. .] — Where stock, which 

had been standing in the names of two persons, 
had been transferred to the Comrs. for the Reduc- 
tion of the National Debt, in consequence of the 
di\ddends not having been claimed for ten years, 
the ct., upon the petition of the administrator of 
the survivor of the two persons to have the stock 
transferred to him, directed a reference to inquire 
who was entitled to the stock . — Re Bishton & 
Crockett (1858), 27 L. J. Ch. 168 ; 31 L. T. O. S. 
04 ; 6 W. R. 289, L. C. 

880. Stock in sole name.] — Where 

stock standing in the sole name of a person, who 
died in 1843, had been transferred to the Comrs. 
for the Reduction of the National Debt : — Held : 
one of the next of kin, who took out administration 
in 1860, was not entitled to an order for retransfer, 
without an inquiry who were the persons interested. 
— Re Molony (1860), 1 John. & H. 249 ; 3 L. T. 
465 ; 9 W. B. 68 ; 70 E. R. 740 ; suh nom. Re 
Malony, 7 Jur. N. S. 42. 

C, Costs. 

881. General rule — Payment out of stock re- 
transfeiTed.] — On petition under 56 Geo. 3, c. 60, 
for a retransfer of unclaimed stock that has been 
transferred to the sinking fund, the costs are in 
general to be paid out of the stock in question. — 
Exp, Martin (1821), Jac. 55 ; 37 E. R. 770. 

882. .] — Ex p, Laferte (1837), 8 

Jur. 253, n. 

883. .] — Re Hoixand. No. 865, ante. 

884. -.] — A sum of stock, belonging 

to one H., was transferred by the Bank, under 
66 Geo. 3, c. 60, into the names of the Comrs. for 
the Reduction of the National Debt, no claim 
having been made to the dividends for ten years. 
Afterwards, the Bank retransferred the Stock to 
one S,, who had by fraud obtained probate to a 
forged will of H., in which she was made to appoint 
T. exor., S. representing himself to bo such T. : 
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Held : the retransfer having been actually made 
to a person not authorised by the Ecclesiastical 
Ct. to receive it, the real exors. of H. were entitled, 
on petition presented under the Act, to have such 
amount of stock transferred to them out of the* 
funds standing in the names of the Comrs. as 
would be sufficient to answer the amount of stock 
& dividends paid to S., they having no remedy 
against 8., who had been transported for the felony ; 
but the costs were ordered to be paid out of the 
fund. — Ex p. JoLUPFE (1846), 8 Beav. 108 ; 4 
L. T. O. S. 309 ; 10 Jur. 813 ; 60 E. B. 66 ; sub 
nom. Exp, Joui^^EE, 14 L. J. Ch. 134. 

885. .] — Exp, Bouts, No. 876, ante. 

886. .] — Re Ackiand’s Trusts, No. 

858, ayite. 


Sect. 3.— PAYMASTER-^aENERAL AND 
ACCOUNTING OFFICERS. 

See Paymaster-General Acts, 1836 (c. 36), 1846 
(c. 66), 1889 (c. 63) ; Exchequer & Audit Depart- 
ment Act, 1866 (c. 39). 

887. Paymaster of exchequer bills — Revocation 
of appointment.] — The office of paymaster of 
exchequer biUs is an office during pleasure only, 
&; not during good behaviour, under the provisions 
of 48 Geo. 3, c. 1 . The appointment of a paymaster 
in the room of another is, of itself, a revocation of 
the first appointment. Such former appointment 
may be so revoked, although the writing confemng 
that appointment contain no power of revocation. 
— Smyth v. Latham (1833), 9 Bing. 692 ; 1 
M. 647 ; 3 Moo. & S. 251 ; 3 Tyr. 509 ; 2 L. J. Ex. 
241 ; 131 E. B. 773, Ex. Ch. 

Anrwtation : — Befd. Hill v, H. (1854), 8 Moo, P. C. C. 138. 


REVENUES OF THE CROWN. 

See Constitutional Law. 

REVERSIONS AND REMAINDERS. 

See Real Pkoperty and Chattels Real ; Settlements. 

REVOCATION OF WILLS. 

See Wills. 

REWARD. 

See CoNTEACT ; Criminal Law and Procedure ; Police. 

RIGHT OF AUDIENCE. 

See Barristers ; Parliament ; Solicitors. 

RIGHT OF WAY. 


See Easements and Profits a Prendre. 
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RIGHTS IN RELATION TO LAND. 

See Commons and Eights of Common ; Easements and Profits a Prendre ; Ferries ; 
Fisheries ; Game ; Highways, Streets, and Bridges ; Landlord and Tenant ; Mines, 
Minerals, and Quarries ; Mortgage ; Open Spaces and Kecreation Grounds ; 
Partition ; Eeal Property and Chatt’els Real ; Sale of Land ; Waters and Water- 
courses. 


RIOTS. 

See Criminal Law and Procedure ; Police. 

RIPARIAN RIGHTS. 

See Fisheries ; Waters and Watercourses. 


RITUAL. 

See Ecclesiastical Law. 


RIVERS. 

See Waters and Watercourses. 


ROADS. 

See Highways, Streets, and Bridges. 


ROBBERY. 

See Criminal Law and Procedure. 


ROMAN CATHOLICS. 

See Charities ; Ecclesiastical Law ; Husband and Wife. 


ROYAL FAMILY. 


See Constitutional Law. 
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Part I. — The 

Sect. 1.— THE KING'S SHIPS. 

See Merchant Shipping Act, 1906 (c. 48), s. 80 ; 
Statutory Rules & Orders, 1911, p. 238 ; 1917, 
No. 1074. 

1. What are King's ships — Whether Crown 
can declare by Order in Council.] — A German 
steamship, seized as prize in a British port on the 
outbreak of war, was ordered, under a decree of 
the Prize Ct., to be detained until the conclusion 
of peace or further order. She was subsequently 
requisitioned by the Admlty. & delivered to the 
Lords Comrs. of the Admlty. in accordance with 
the Prize Ct. Rules. While in the service of the 
Admlty. she rendered salvage services ; — Held : 
she was a ship belonging to His Majesty within 
Merchant Shipping Act, 1894 (c. 60), s. 657, & the 
Admlty. were therefore precluded from claiming 
salvage. 

Orders in Council of Mar. 22, 1911, Sept. 29, 
1917, & J une 4, 1918, promulgated under Merchant 
Shipping Act, 1906 (c. 48), s. 80, provided re- 
spectively that Govt, ships in the service of the 
Admlty. should be included, & that Govt, ships 
in the service of the Shipping Controller & of 
the War Office should be excluded, from the cate- 
gory of “ ships belonging to His Majesty within 
Merchant Shipping Act, 1906 (c. 48), s. 657 : — 
Held : Merchant Shipping Act, 1906 (c. 48), s. 80, 
does not give any authority to tl e Crown by Order 
in Council to declare what class of ship is or is not 
within the category of the ships dealt with in 
Merchant Shipping Act, 1906 (c. 48), s. 557. — 
The Matti, [1918] P. 314 ; 87 L. J. P. 179 ; 34 
T. L. R. 682 ; 62 Sol. Jo. 730. 

2. Revenue cutters.] — Revenue cutters 

entitled to salvage on recapture, as private ships of 
war. — The Helen (1801), 3 Ch. Rob. 224 ; 1 Eng. 
Pr. Cas. 299 ; 165 E. R. 444. 

3. Store ships.] — A store ship recapturing 

British property from the enemy, is entitled to 
an eighth only for salvage. 

These store ships . . . are armed at the public 
expense, are commanded by commissioned officers, 
are rated as ships of war, &, bearing that character, 
are entitled to make captures on their own account, 
their primary business is the conveyance of stores, 
but they are not prohibited from taking prizes. 

I must consider them as forming part of the military 
establishment of the country (Sm William Scott). 
—The Sedulous (1813), 1 Hods. 253 ; 165 E. R. 
1302. 

4. Transport under charter to the Ad- 

miralty.] — The captain of a Queen’s ship lying 
at anchor in a foreign port received intelligence 
that an English steamer was outside the port 
disabled, &> in a position of great danger, & com- 
municated with the master of a screw steamer which 
was under charter to the Lords of the Admlty. as a 
transport., & was then coaling in] the poi*t. In 
consequence of this communication the transport, 
after taking on board one officer & a party of 
petty officei*s & seamen from the Queen’s ship, 
proceeded to the disabled vessel &; succeeded m 
placing her in safety. As salvage remuneration 
for the services so rendered a sum of £1,000 was 
tendered & accepted in a cause of salvage instituted 
on behalf of the owners, master, & crew of the 
transport, & the captain, officers, & crew of the 
Queen’s ship. On an application to apportion 
this sum ; — Held : The ct. awarded £400 to the 
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owners, master, &; crew of the transport, £400 to 
the captain of the Queen’s ship & the party of petty 
officers & seamen who went on board the transport, 
& £200 to the officer who accompanied them. — 
The Nile (1876), L. R. 4 A. & E. 449 ; 44 L. J. 
Adm. 38 ; 33 L. T. 66 ; 3 Asp. M, L. 0. 11. 
Annotations: — ^FoUd. The Bertie (1886), 65 L. T. 620. 

Consd. The Sarpon, [1916] P. 306. 

6, .] — The owners, master & crew 

of a steamship chartered to Go'H. as a transport 
under the ordinary form of Govt, charter incor- 
porating the transport regulations, by which it is 
provided that “ when necessary steam transports 
will be required to tow other vessels,” are entitled 
to recover for salvage services rendered to a ship 
& her freight even though the services be rendered 
with the assistance of a naval officer & naval sea- 
men & the salved vessel bo laden {inter alia) with 
Govt, stores. — The Bertie (1886), 55 L. T. 520 ; 
2 T. L. R. 690 ; 6 Asp. M. L. O. 26. 

Annotation: — Refd. The Sarpen, [1916] P. 306. 

6. Ship belonging to Bombay Govern- 

ment — Hired commander & crew.] — (1) The com- 
mander &; crew of a Queen’s ship have the same 
rights to remuneration for salvage as the master 
Sc crew of a merchant ship. 

(2) Qu. : whether they can make with the 
captain of the wrecked shii) an agreement as to the 
amount. 

(3) The commander of a Queen’s ship, sent to 
render help to a wrecked ship, cannot impose terms 
& refuse to give salvage services unless those terms 
are accepted. 

(4) A ship belonging to the Bombay Govt, with 
a hired commander & crew is, with respect to 
17 & 18 Viet. c. 104, s. 484, in the same position 
as a Queen’s ship with commissioned officers. — 
The Woosung (Cargo Ex) (1876), 1 P. D. 260 ; 35 

L. T. 8 ; 26 W. R. 1 ; 3 Asp. M. L. C. 239, C. A. 
Annotations: — As to (1) Refd. The Sarj^en, [1916] P. 30G. 

u4«<o{3)Refd. ThoCybelo (1877), 37 L. T. 773. Generally^ 

Meatd. The Medina (1876), 1 P. D. 272 ; The Mark Lane 

(1890), 39 W. li. 47 ; The Mariposa, [1896] P. 273. 

7. Vessel owned by Government — Harbour 

tug.] — Under Harbours & Passing Tolls Act, 
1861 (c. 47), the Harbour of Ramsgate & the 
property & powers of its trustees were transferred 
to the Board ot Trade. In a suit for salvage 
remuneration for services rendered by a vessel 
belonging to the harbour & vested in the Board of 
Trade under Harbours & Passing Tolls Act, 1861 
(c. 47) : — Held : the vessel was not a ship belonging 
to her Majesty within 17 & 18 Viet. c. 104, ss. 484, 
485 ; & the Board of Trade were not precluded from 
recovering salvage in respect of its services. Sc 
the claims of the commander Sc crew might be 
adjudicated upon without the consent of the 
Admlty. — The Cybele (1878), 3 P. D. 8 ; 47 L. J. 
P. 86 ; 37 L. T. 773 ; 26 W. R. 345 ; 3 Asp. 

M. L. C. 532, 0. A. 

Annotation: — Consd. Young v. S.S. Scotia, [1903] A. C. 501. 

8* Entered on Navy list — Employed 

In carrying coal for the Navy.] — A vessel owned by 
the Government and entered in the Navy List 
as employed on harbour service was exclusively 
employed under the Admlty. by the Devonport 
Docl^ard authorities in carrying coal to ships of 
the Royal Navy. Her master held a Board of 
Trade ce'rificate, Sc neither he nor the crew> who 
were engaged under arts, of agreement, were in 
the Navy. The master employed pilots, Sc 
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proceedings were taken against him in a ct. of ^ 
stumnary jurisdiction under Merchant Shipping 
Act, 1894 (c. 60), s. 691, for the recovery of 1 
pilotage dues according to a scale imposed by f 
bye-laws made in pursuance of Merchant Shipping 
Act, 1894 (c. 60), & a local Act, in which the Crown 
was not mentioned, under wliich the pilots were 
licenced : — Held : the vessel was a King’s ship, & 3 

the master was therefore not liable either under 
Merchant Shipping Act, 1894 (c. 60), or the local 
Act to pay pilotage dues on the scale imposed by 
the bye-laws. — Symons v. Baker, [1905] 2 K. B. 
723 ; 74 L. J. K. B. 966 ; 93 L. T. 548 ; 54 W. B. 
159 ; 21 T. L. B. 734 ; 49 Sol. Jo. 714 ; 10 Asp. 

M. L. C. 129, D. C. 1 

9. Vessel requisitioned by Admiralty — No 1 

terms arranged at time of services.] — The Admlty., s 
acting under the powers conferred by a Proclama- s 
tion of Aug. 3, 1914, requisitioned pltfs.’ tug 
Simla, & sent her to Kirkwall Bay in the Orkneys. 1 
While stationed there the Simla, with the consent ^ 
of the commander of the Northern Patrol, rendered < 
valuable salvage services to the Sarpen, which had 
run upon the rocks in the vicinity. At this time i 
no terms & conditions of employment of the Simla ] 
had been agreed to by pltfs. <&; the Admlty., but 
terms were afterwards arranged : — Held : the 
effect of the requisitioning by the Admlty. under 
the Proclamation was not to make the Simla a 
ship “ belonging to His Majesty ” within Merchant 
Shipping Act, 1894 (c. 60), s. 557, nor did the 
terms & conditions of the hiring have that effect, 

& therefore the owners, master, & crew wore 
entitled to prosecute a claim for salvage. — The 
Sarpen, [1916] P. 306 ; 85 L. J. P. 209 ; 114 L. T. 
1011; 32 T. L. B. 575; 60 Sol. Jo. 538; 13 
Asp. M. L. C. 370, 0. A. 

Annotations: — Consd. The Matti, [10181 P. 314. Apld. 
Admiralty' Comrs. v. l^age, [1919] 1 K. B. 299. Refd. 
The Came, [1917] P. 224 ; Frauco Fenwick v, K., [1927] 

1 K. B. 458. 

;10. Subsequent terms not amounting 

to demise.] — The Sarpen, No. 9, ante. 

11. On terms amounting to demise.] 

A tug belonging to defts. was requisitioned by the 
Admlty. upon teims which amounted to a demise of 
the tug to the Admlty. The tug rendered salvage 
services to another vessel in respect of which a sal- 
vage award was made : — Held : the tug having been 
demised to the Admlty. was a “ ship belonging to 
His Majesty ” within Merchant Shipping (Savage) 
Act, 1916 (c. 41), s. 1, & the Admlty., & not the 
owners of the tug, were entitled to the salvage 
award. — Admiralty Comrs. v. Page, [1919] 1 
K. B. 299 ; 88 L. J. K. B. 325 ; 120 L. T. 137 ; 
35 T. L. B. 125 ; 63 Sol. Jo. 165 ; 14 Asp. M. L. C. 
394, C. A. ; affd. sub nom. Elliott Steam Tug 
Co. V, Admiralty Comrs., Page v. Admiralty 
Comrs., [1921] 1 A. C. 137, H. L. 

AnnotaHon Refd. The Matti, [1918] P. 314. 

12. Enemy ship seized as prize.] — 

The Matti, No. 1, ante. 

13. Whether within Jurisdiction of High Court 
— Service of writs.] — ^Upon an application for 
leave to serve a writ out of the jurisdiction it 
appeared that deft, was a British naval officer on 
board a man of war at the Mediterranean station, 
which at the time of application was on the high 
seas, but would touch at one or other of the coaling 
ports in the Mediterranean, &; would ultimately 
put into Malta, the chief port on the station : — 
Held : it was not sufficiently shown in what plac( 
or country deft. “ was or might probably be found ’ 


within the meaning of B. S. C., Ord. 11, r. 4, & 
leave to serve the writ out of the jurisdiction must 
be refused. — Sbagrovb v. Parks, [1891] 1 Q. B. 
551 ; 60 L. J. Q. B. 355, H. C. 

14. .] — Fraser r. Akers (1891), cited 

n 35 Sol. Jo. at p. 477. 

16. Exemption from pilotage dues.] — Symons v. 
Baker, No. 8, ante. 


Sect. 2.— ENLISTMENT AND SERVICE. 

See Naval Enlistment Acts, 1835 (c. 24) ; 
1853 (c. 69) ; 1884 (c. 46) ; Naval Discipline Acts, 
1853 (c. 69); 1866 (c. 109), s. 86; 1922 (c. 37), 
s. 5(1); Merchant Shipping Act, 1894 (c. 60), 
ss. 195-197. 

16. What is “ naval service — Service in 
Royal Naval Reserve.] — The words “ naval ser- 
vice,” Naval Enlistment Act, 1853 (c. 69), s. 16, 
do not include service in the Royal Naval Reserve. 
A person, therefore, is not liable to be proceeded 
against under that sect, for making a false state- 
ment on joining the Royal Naval Reserve. — 
Wbsthorpe V. PowLEY, [1905] 1 K. B. 286 ; 74 
L. J. K. B. 150 ; 92 L. T. 57 ; 69 J. P. 77 ; 53 
W. R. 366 ; 21 T. L. R. 152 ; 20 Oox, 0. C. 747, 
D. O. 

17. Duration of seaman’s service — While on 
ship’s books.] — S tudwell v. Bunton (1745), 
Barnes, 95 ; 94 E. B. 823. 

18. Right of officer to resign — After acceptance 

of commission.] — H., a lieutenant in the Royal 
Navy, being offered a situation, applied to the 
Admlty. for leave to retire from the service, but 
this was refused. H. then obtained leave to go 
ashore from the ship in which he served, & did 
not return after such leave had expired. He was 
afterwards arrested by order of the Admlty., & 
detained to be tried by court martial as a deserter. 
On a rule for habeas corpus : — Held : after accept- 
ing his commission, & entering on his duties (1) he 
cannot at his own pleasure resign, & if he does so 
he commits an offence against Naval Discipline 
Act, 1866 (c. 109); (2) he may be arrested without 
warrant by any person subject to the same Act. — 
R. V. Cuming, jE'a; p. Hall 19 Q. B. D. 13 

56 L. J. Q. B. 287 ; 57 L. T. 477 ; 51 J. P. 326 
36 W. R. 9 ; 3 T. L. B. 531 ; 6 Asp. M. L. C. 189 
16 Cox, C. 0. 315, D. C. 

Annotation :~-As to (1) Apld. Hearson v. Churchill, [1892] 
2 Q. B. 144. 

,] — -An engineer officer in the 

Royal Navy, who has accepted a commission, & 
is borne on the books of a ship in commission, 
cannot resign without the consent of the Lords 
Comrs. of the Admlty. Semble : under no 
circumstances is a naval officer entitled to resign 
his commission except by permission of Her 
Majestv.— H earson v. Churchill, [1892] 2 Q. B. 
144 ; 61 L. J. Q. B. 569 ; 66 L. T. 813 ; 56 J. P. 
820 ; 40 W. R. 615 ; 8 T. L. B. 579 ; 36 Sol. Jo. 
521, C. A. 

20. Spreading reports prejudicial to recruiting 
— ^Time for commencement of proceedings.] — 

By regulation 27 of the Defence of the Realm 
Regulations Consolidated it is an offence for any 
person to spread reports intended or lilmly to 
prejudice the recruiting of His Majesty s Forces, 
& by regulation 56 a person charged with an offence 
against the Regulations may be tried either by a 
court martial, or by a civil ct. with a jury, or by a 
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ot. of summary jurisdiction. Where a person was 
charged before a ct. of summary jurisdiction with 
an offence under regulation 27 of the Regulations : 
— Held : the limitation imposed by Summary 
Jurisdiction Act, 1848 (c. 48), s. 11, had no applica- 
tion, & the ct. had jurisdiction t/O deal with the 
case, although there was no evidence that the 
offence had been committed within six months of 
the date of the hearing. — Kaye v. Cole (1916), 
86 L. J. K. B. 1084 ; 115 L. T. 783 ; 81 J. P. 8 ; 
33 T. L. R. 30 ; 16 L. G. R. 45 ; 26 Cox, C. C. 573, 
D. C. 

Enlistment of apprentices.] — See Master So 
Servant, Vol. XXXIV., p. 621, Nos. 4388-4391. 


Sect. 3. — ^DISCIPLINE. 

See Naval Discipline Acts, 1866 (c. 109) ; 1884 
(c. 39) ; 1909 (c. 41) ; 1915 (c. 30) ; No. 2, 1915 
(c. 73); 1917 (c. 34); 1922 (c. 37); Statutory 
Rules Sd Orders, 1918, No. 969 ; 1921, No. 222 ; 
1923, No. 1290. 

21. Naval offences — Taking false oath before 
court martial — Whether perjury at common law.] — 

An indictment under Naval Discipline Act, 1861 
(c. 116), s. 57, charged that deft., on his oath before 
a court martial, held on board of Her Majesty’s 
ship,^* H.,” then being on the high seas & within 
the jurisdiction of the Admlty. of England, wilfully 
& corruptly did give false evidence, contrary to 
the form of the statute, etc., & against the peace, 
etc. Qu. : (1) whether this w^s an indictment 
for perjury within Vexatious Indictments Act, 
1859 (c. 17), s. 1, which enacts that no indictment 
for that offence {inter alia) be preferred without 
previous authorisation, etc. ; (2) whether that 

enactment extends to offences committed on the 
high seas ; (3) Semble^ taking a false oath before a 
court martial is perjury at common law. — R. v. 
Heane (1804), 4 B. & 8. 947 ; 3 New Rep. 466 ; 
33 L. J. M. G. 115 ; 9 L. T, 719 ; 28 J. P. 500 ; 
10 Jur. N. 8. 724 ; 12 W. R. 417 ; 9 Cox, C. 0. 433 ; 
122 E. R. 714. 

Annotations: — As to (3) Refd. R. v. Tomllneon (1866), 12 

Jur. N. S. 944. Generally, Mentd. He Ryland (1861), 16 

W. R. 280 ; Knowlden v. R. (1864), .'i B. & S. 532 ; R. v, 

Yates (1883), 4 8 J. P. 102 ; R. v, Boaler (1890), 7 T. L. R. 

3 ; R. V. Thompson (1913), 78 J. P. 212. 

See^ noWf Naval Discipline Act, 1866 (c. 109), 
s. 67, & Perjury Act, 1911 (c. 6). 

22. Application of Vexatious In- 

dictments Act, 1859 (c. 17) — Offence committed on 
the high seas.] — R. v. Heane, No. 21, ante. 

23. Resignation of officer without consent 

of Crown.] — R. v. Cuming, Ex p. Hall, No. 18, 
ante, 

24. .] — Hearson V. Churchill, No. 

19, ante, 

25. Liability to arrest without warrant — By 
person subject to Naval Discipline Acts.] — R. v. 

CuitiNG, Ex p. Hall, No. 18, ante. 

26. Jurisdiction of civil courts.] — Pltf., a retired 
naval officer, brought an action against the 
former First Lord of the Admlty. for afleged false 
imprisonment & for the alleged malicious & 
wrongful retirement of pltf. from the Navy. The 
claim against deft, for false imprisonment was in 
respect of acts done by his subordinates, & was not 
based on a^ allegation that deft, knew of it at 
the time. Ine other claim was framed as follows 
in the statement of claim : ** Further, deft, by an 
order made on Nov. 6, 1915, wrongfully & malici- 
ously caused pltf. to be placed on retired pay, & 
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also caused the retirement to be published in the 
L<mdon Gazette Sa other newspapers, whereby 
plft. has suffered damage ” : — Held : as regards 
the alleged false imprisonment, no action lay 
against the head of a Govt, department for any 
wrong committed by a subordinate officer, & as 
regards the other claim, the wording of it was 
meagre & ambiguous & tended to embarrass & pre- 
judice the fair trial of the action, & therefore the 
statement of claim should be struck out, but pltf. 
should have leave to amend it, as the question 
whether a case involving matters of military or 
naval discipline was cognisable in a civil ct. was 
still an open question, at all events in the House 
of, Lords. — Fraser v, Balfour (1918), 87 L. J. 
K. B. 1116 ; 34 T. L. R. 602 ; 62 Sol. Jo. 680, H. L. 
Annotations: — Consd. Heddon v. Evans (1919), 35 T. L. R. 

642. Mentd. Everett v, Griffiths. [1920] 3 K. B. 163. 

.] — See Part X., Sect. 4, post. 

Action for damages against naval authorities.] — 
See Part IX., Sect. 1, sub-sect. 2, post. 

Courts martial.] — See Part X., Sect. 2, post. 


Sect. 4.— SALVAGE BY KING’S SHIPS. 

Sub-sect. 1. — In General. 

Salvage generally, see Shipping. 

Prize salvage.] — See Prize Law, Vol. XXXVIL, 
pp. 673 et seq. 

Jurisdiction of Admiralty in salvage.] — See 

Admiralty, Vol. I., pp. 151 et seq, 

27. Duty to render service — Protection of 
merchant vessels.] — By the law of England, King’s 
ships are entitled to a salvage remuneration for 
services rendered to merchant vessels in distress. 

The parties may fairly claim a remuneration, 
although the ship belongs to the state, & although 
there is an obligation upon King’s ships to assist 
the merchant vessels of this country ; yet, when 
services have been rendered, those who confer 
them are entitled to an adequate reward (Lord 
Stowell). 

In regard to the proportion of remuneration, 
there are many cases in which there is much 
labour & little to pay foi' it ; so that the ct. acts 
upon the principle of giving a larger proportion 
in cases of small value, than in cases where the 
property is considerable, as a due encouragement 
to the interests of the commerce & navigation of 
the country (Lord Stowell). — The Mary Ann 
(1823), 1 Hag. Adm. 158 ; 166 E. R. 57. 

Annotation Refd. The Lustre (1834), 3 Hag. Adm. 154. 

28. .] — The Rapid, No. 65, post. 

29. No salvage service In absence 

of sea peril,] — A British steamship was at anchor 
off Lowestoft when a portion of the German fleet 
attacked that town. Shells fell in the vicinity of 
the steamship, one of them struck her & caused a 
fire to break out on board her. The master & crew 
of the steamship put off from their vessel in boats 
with the intention of seeking refuge on board a 
lightship stationed near at hand. Before the 
lightship was reached a British torpedo gunboat 
came up and the crew of the steamship left their 
boats & went on board the gunboat. Some of the 
crew of the gunboat then boarded the steamship, 
put out the &e, lifted the anchors, raised steam, & 
took her into Yarmouth Roads ; the gunboat 
meanwhile acted as escort to protect her from 
attacks by submarine. In an action for salvage 
by the commander, officers, & crew of the gunboat 
it was alleged that the steamship was badly on fire 
& in imndnent danger of destruction by enemy 
submarines ; — Held : though the services rendered 
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by the commander, officers, & crew of the gunboat 
were salvage & they were entitled to an award, it 
was part of the duty of patrol vessels to prot^t 
the mercantile marine from submarine att^k, & 
in the absence of sea peril, such protection was not 
to be regarded as a salvage service. — T he F. D. 
Lambert (1917), 119 L. T. 119 ; 14 Asp. M. L. C. 
278. 

Annotation ;-~Apld. The Carrie (1917), 86 L. J. P. 178. 

30. Neutral vessels.] — A Swedish 

steamship, while on a voyage from Glasgow to 
Nantes with a cargo of munitions consigned to the 
French Govt., was attacked by a German sub- 
marine, & the crew were ordered to abandon the 
vessel. When His Majesty’s armed trawlers 
Fusilier & Kinaldie arrived later the ship was 
stiU afloat, the enemy submarine having dis- 
appeared without sinking her ; & as the Swedish 
crew refused to return to the ship, it was towed 
into port by the' armed trawlers. The com- 
manders, officers, & crews of the Fusilier & 
Kirwldie claimed salvage against the ovmers of 
the Carrie : — Held : (1) even assuming pltfs. owed 
a duty to save the cargo of an Allied Govern- 
ment, they were under no duty to salve the neutral 
steamship, & were entitled to a salvage award 
based on the war risks, as weU as the maritime 
risks from which the steamship was saved ; (2) 
salvage by a King’s ship cannot be treated on the 
same footing as a salvage by a private ship, & the 
ct., in determining its award, must take into con- 
sideration the facts that the officers & crews lose 
no time & run no risk to property ; (3) the work 
done in connection with the salvage services may 
be no harder & no more risky than the work in 
which pltfs. would ordinarily be engaged ; & 

(4) the officers & crews of a King’s ship can claim 
only with the sanction of the Admlty., a sanction 
which is intended to enforce the rule that to entitle 
His Majesty’s ships to claim salvage the services 
must be of an important character. — The Carrie, 
[1917] P. 224 ; 86 L. J. P. 178 ; 119 L. T. 128 ; 
33 T. L. n. 573 ; 14 Asp. M. L. 0. 321. 

31. .] — Salvage by a govt, steamer, & 

200 men, to a vessel in extreme danger on a shoal 
off Jamaica ; she had been there from July 21 to 
July 24, when a signal of distress brought to her 
assistance a steamer, carrying dispatches, &: in 
about eight hours she was moored in safety ; & 
on the next morning towed into Carlisle Bay. 
The magistrates there, upon a value of about 
£6,000, gave to the salvors one-third of the sliip, 
cargo & freight ; but the owners, refusing to abide 
by that decree, the ct. here, in an action by the 
salvors, gave £1,200, & costs. 

King’s ships are fitted out for war ; to protect 
the commerce of the country ; they are bound to 
recapture ; it is part of their duty ; & yet though 
armed & manned at the public expense, they are 
rewarded for the benefit rendered to the indi- 
vidual owners, something less certainly, than if the 
recapture be by a privateer ; for a privateer has 
one-sixth, while a King’s ship one-eighth, in the 
proportion of a third & a fourth. On parity of 
reason & fair analogy, a similar principle may 
apply to civil salvage effected by vessels in the 
public service (Sir John Nicholl). 

In effecting this service there was no great 
personal risk, but there was some ; boats passing 
& repassing in a heavy swell on a lea shore, men 
carrying out & taking up anchors, hawsers break- 
ing, are circumstances of some risk, & denote 
much personal labour. But there was consider- 
able risk of another sort, the risk of responsibility. 
The steam vessel was on a service requiring 
despatch ; she was under positive orders to return 


by a certain time, & it was not till after much 
consideration & doubt that captain E, takes 
upon himself the responsibility, & sends an excuse 
to the commodore. But if any untoward accident 
had happened, this conduct might have deeply 
involved the captain, & perhaps also his officers ; 
& I think, therefore, that the incurring such a 
responsibility- was equal to a personal risk of life 
(Sir John Nicholl). — The Ewell Grove (1835), 
3 Hag. Adm. 209 ; 166 E. B. 384. 

32. .] — Commanders, officers, & crews of 

Her Majesty’s ships are entitled to the same 
remimeration for savage service as other salvors : 
the risk of the ship & property effectinpf the 
salvage, subject to a different consideration. — 
The Iodine (1844), 3 Notes of Cases, 140 ; 8 L. T. 
30. 

Annotations : — Refd. The Sarpen, [1916] P. 306 ; The Carrie, 

[1917] P. 221. 

33. .] — A commander of one of Her 

Majesty’s sliips on the coast of Africa, who, 
meeting with a merchant vessel, the master of 
which & one of the crew were sick, & the mate 
was incompetent to navigate her, put his sailing 
master & two of his men on board, to navigate 
her to England : — Held : entitled to claim salvage 
on behalf of himself, his officers & crow. 

It is the duty of Her Majesty’s officers to render 
assistance, they do not risk any property 
belonging to themselves when they perform a 
service of this kind, though they incur a responsi- 
bility ; & they do not suffer a loss of their own 
time, because if the service bo properly undertaken, 
they receive their ordinary pay. But that they 
are entitled to salvage, & subject to these con- 
siderations, is a point fully admitted in this ct. 
(Dr. Lusihngton). — The Charlotte Wylie 
(1846), 2 Wm. Bob. 495 ; 5 Notes of Cases, 4 ; 
8 L. T. 153 ; 166 E. B. 842. 

What are King’s ships.] — See Sect. 1, ante. 


Sub-sect. 2. — Nature op Services. 

34-, General rule — Services must be sub- 
stantial.] — A King’s ship is not entitled to salvage 
for rescuing a convict vessel from the possession 
of the convicts & of the mutinous crew & soldiers 
on board her. 

I do not mean to say that the King’s officers 
would universally & in all cases be excluded from 
salvage for services rendered by them in rescuing 
vessels from other than maritime dangers, but 
still it is their duty to render such assistance 
without having any such object in view ; & unless 
they incur great personal danger & use very great 
exertions in the performance of the service, I must 
hold that they are not entitled to a pecuniary 
reward (Sir W. Scott). — The Francis & Eliza 
(1816), 2 Dods. 116 ; 166 E. B. 1433. 

35 . ,] — The Athamas, No. 61, post 

36. .] — The Carrie, No. 30, ante. 

37. Whether unloading cargo is salvage service.] 
— The Bosalie, No. 44, post. 


Sub-sect. 3. — Bemuneration. 

A, In General, 

See Merchant Sliipping Acts, 1894 (c. 60), ss. 
657-563, & 1916 (c. 41), s. 1. 

38. Right to civil salvage— In addition to prize 
salvage.] — Civil salvage is due to a King’s ship for 
services rendered to a vessel in distress, in addition 
to military salvage for recapture from the enemy. 
— ^The Louisa (1813), 1 Dods 317 ; 165 E. B. 
1324. 
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Sect* 4. — Salvage hy King* a ships : Sub-sect. 3, J?., 
a <fe D>] 

B* Eight to Bemuneration. 

39. OfOicers & men of King’s ships.] — The 
Mary Ann, No. 27, ante. 

40. .] — The Alexander Robertson 

(1842), 8 L. T. 30. 

41. .] — The Wilsons, No. 66, post. 

42. .] — The Iodine, No. 32, ante. 

43. .] — The Charlotte Wylie, No. 33, 

ante. 

44. .] — ^A vessel having taken fire from 

spontaneous combustion of the cargo, came to 
anchor, in a calm, about eight miles off Monte 
Video ; at the request of her master, the com- 
mander of a govt, steam tug went to her assistance, 
& towed her to the harbour, at the entrance of 
which, however, both vessels pounded on a rock. 
She was got off by other assistance, & was then 
unladen by the crew of the steam tug. The 
service continued about twenty days. Defence 
set up that, by the heedlessness of the salvors, 
the vessel grounded & suffered more harm than 
their services did good, not sustained. On the 
value of £8,800 the ct. awarded £750. 

It is advantageous to the mercantile marine 
that her Majesty’s officers should be allowed to 
obtain reward for salvage services. 

No claim can be made for the services of a vessel 
belonging to the Govt. 

The objection that the unloading of the cargo 
was not a salvage service, but a service on shore, 
over which the ct. of Admlty. has no jimisdiction, 
cannot, for various reasons, be allowed. — The 
Rosalie (1853), 1 Ecc. & Ad. 188 : 18 Jur. 337 ; 
164 E. R. 109 ; sub nom. H.M.S. Locust v. The 
Rosalie, 7 L. T. 340. 

45. ,] — Officers & crews of Queen’s ships 

are entitled to salvage reward ; though the fact 
that their own property is not risked in such 
services will be taken into consideration. A 
larger proportion will be given where the property 
salved is of great value. — The Earl of Eglinton 
(1855), Sw. 7 ; 166 E. R. 989. 

AnnoMion : — Befd. The AJicia Annie & The Amlnta v. 
The SclndJa (1865), 2 Mar. L. C. 232. 

46. .] — H.M.S. Star v. The Washington 

(1855), 7 L. T. 340. 

47. With consent of Admiralty.] — Officers 

& crew of Her Majesty’s Ships, on receiving, in 
the usual form, the consent of the Admlty., as 
required by Merchant Shipping Act, 1854 (c. 104), 

8. 485, may recover salvage from the owners of 
ship & cargo for services rendered thereto, & for 
salvage services rendered to passengers belonging 
to the ship. — The Alma (1861), 1 Lush. 378 ; 7 
L.T.223; 1 Mar. L. C. 249 ; 167 E. R. 162. 

48. .] — The Dalhousie (1875), 1 

P. D. 271, n; sub nom. The Azalea, 35 L. T. 

9, n ; 3 Asp. M. L. 0. 240, n., 0. A. 

Annoiations : — Apld. The WooBung (Cai Ex) (1876), 1 
P. D. 260. Congd. The Sarpen, [1916] 306. 

49. .] — The Carrie, No. 30, ante. 

50. .] — The Woosung (Cargo Ex), No. 6, 

ante. 

61. .] — A vessel with a valuable cargo on 

board struck on a reef on an uninhabited island 
in the Red Sea near the mainland ; & the crew 
began to jettison part of the cargo, which they 
threw into shallow water. Armed Arabs then 
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crossed over from the mainland & began to plunder 
the jettisoned cargo. A Queen’s ship having 
come up, her commander anchored near the 
wrecked vessel, & sent a number of his crew to act 
as sentinels on the beach of the mainland, who were 
posted for about a mile along the beach, & were 
exposed to severe heat. Others of the crew were 
employed in discharging the cargo, working up to 
their waists in water in the hold, which was greatly 
fouled. They threw out the cargo & hauled it 
across the reef to the mainland, where it was 
collected by the sentinels & labourers. In an 
action of salvage by the commander crew of the 
Queen’s ship ; — Held : the services rendered by 
them being beyond the scope of their public duty 
were salvage services, & they were entitled to 
remuneration accordingly. — The Ulysses (Cargo 
Ex) (1888), 13 P. D. 205 ; 58 L. J. P. 11 ; 60 L. T. 
Ill ; 37 W. R. 270 ; 6 Asp. M. L. 0. 354. 
Annotation: — ^Refd. The Domlra (1913), 29 T. L. H. 557. 

62. .] — Salvage remuneration awarded to 

the commander, officers, & crew of a King’s ship 
in respect of services rendered by them to deft.’s 
steamship. — The Domira (1914), 30 T. L. R. 521, 
C. A. 

Coastguards .] — See Part II., Sect. 3, post. 

63. Whether claim can be made for services 
of King’s ship.] — The Rosalie, No. 44, ante, 

54. .] — The Dalhousie (1875), 1 P. D. 

271, n.; sub nom. The Azai.ea, 35 L. T. 9, n. ; 

3 Asp. M. L. C. 240, n., C. A. 

Annotations: — Refd. Tho Woosungr (Cargo Ex) (1876), 1 

P. D. 260 ; Tho Sarpen. [1916] P. 306. 

55. .] — The Athamas, No. 61, post. 

56. Tug on time charter to Admiralty 

by way of demise — Merchant Shipping Act, 1916 
c, 41), s. 1.] — Admiralty Comes, v. Page, No. 
il, ante. 

.] — See, further, Sub -sect. 4, D., post. 

C. Amount of Remuneration. 

57. Whether amount proportionate to value of 
salvage.] — The Mary Ann, No. 27, ante. 

58. .] — The Earl of Eglinton, No. 45, 

ante. 

69. Right to make terms with master of dis- 
tressed vessel.] — The Woosung (Cargo Ex), No. 

6, ayite. 

60. Imposition of terms by commander.] — The 

Woosung (Cargo Ex), No. 6, ante. 

61. Salvage by several ships — Services to be 
regarded as a whole.] — A Greek steamship, after 
striking a German mine, was salved by services 
rendered by nine vessels in the Royal Navy. The 
officers & crews of these vessels having obtained 
leave from the Admlty. to put forward claims for 
salvage, instituted proceedings to recover salvage. 
The claim of one of the vessels was settled, but 

3 claims of the other eight were tried. It was 
proved that the crews of all the vessels rendered 
services which contributed to the successful salving 
of the vessel : — Held : as all the claimants had 
performed substantial services they were all 
entitled to share in the award ; the total sum 
awarded was not to be increased by the fact that 
the numbers of the salvors were increased by their 
working in relays. Though consideration was 
to be taken of special work done or risk incurred 
by individuals, too minute a view of the services 


PART I. SEC5T. 4, SUB-SECT. 3.— B. 

39 i. OfflcerR & men of King's ships, ] 
— Thr Walker (1807), Stewart, 105. 

—CAN. 

89 ii. 


men-of-war rendered salvage Borvices 
to a derelict ehlp, but was not allowed 
by the govt, authorities to make any 
claim therefor. — T he Herman (1872), 
Y. A. D. 111.— CAN. 

39 ill. .] — One of Her Majesty’s 


troopships having picked up a derelict 
barque with a valuable cargo & brought 
her into port, was not allowed hy the 
Admiralty authorities to receive any 
allowance by way of salvage. — T he 
John (1872), Y. A. D. 129.— CAN. 


.]— One of Her Majesty’s 
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of each set of salvors was not to be taken, & the 
services were to be regarded as a whole. 

In making an award the ct. can allow nothing 
for the use of His Majesty's ships as instruments 
of salvage (Hill, J.)* — The Athamas (1917), 119 
L. T. 117 ; 14 Asp. M. L. C. 276. 

Annotation : — Consd. The Carrie (1917), 119 L. T. 128. 


D. Matters Considered in Making Award. 

62. Number of salvors — On board each of two 
salving ships.] — -The only question then is respect- 
ing the apportionment between the salvors so 
o-llotted. ... In order to make an equitable 
division between the parties entitled, it appears to 
me, that some reference should be had to the 
number of persons on board each of the ships 
(Sill W. Scott).— L'Esperance (1811), 1 Dods. 
46 ; 165 E. R. 1227. 

Annotations: — Eefd. The Cosmopolitan (1848), 0 Notes of 

Cases, Supp. xvil ; Goro v. Bethel, The Inca (1858), 

12 Moo. P. C. C. 189. 

63. Increased by working In relays.]— T he 

Athamas, No. 61, ante. 

64. Personal risk.] — In an action entered in 
Nov., for salvage rendered in Apr, by a lieutenant 
of a coastguard station, & four of his boatmen, a 
tender of £50 pronounced for. 

The ingredients of a salvage service are, first, 
enterprise on the salvors in going out in tem- 
jiestuous weather to assist a vessel in distress, 
risking their own lives to save their fellow crea- 
tures, & to rescue the property of their fellow 
subjects ; secondly, the degree of danger Si 
distress from which the property is rescued, 
whether it were in imminent peril & almost 
certainly lost if not at the time rescued &; pre- 
served ; tliirdly, the degree of labour & skill 
which the salvors incur & display & the time 
occupied; lastly, the value. Where all these 
circumstances concur a large & liberal reward 
ought to be given ; but where none or scarcely 
any take place the compensation can hardly be 
denominated a salvage compensation ; it is little 
more than a remuneration pro opere et laborc 
(Sir J. Nicholl). — The Clifton (1834), 3 Hag. 
Adm. 117; 166 E. R. 349. 

Annotations : — Apld. Arnold v. Gowie, Tho Glendnror (1871 ), 

L. II. 3 P. C. 589. Refd. Tho Ardincaplo (1834), 3 Hajf. 

Adm. 151 ; The Lord Duflerin (1849), 7 Notes of Cases, 

Supp. xxxiii ; Tho Samuel (1851), 17 L. T. O. S. 204; 

Jie The Cleopatra (1878), 3 1\ D. 145. 

65. .] — Ships of war assisting British 

merchantmen are entitled to salvage for important 
services ; but alUer if slight, A not promptly 
demanded. 

To entitle His Majesty's ships to a salvage 
remuneration for services to a private ship, the 
services must be important, & even then the 
remuneration would bo less than to a merchant 
ship ; &; the same principle applies in war salvage ; 
&; for many reasons : they lose no time ; & they 
run no risk of property, both are at the expense 
of the public. In this case, also, there was no 
special assistance ; no bad weather, no personal 
danger ; no peculiar skill ; no great labour. . . . 
I cannot easily describe a case of less salvage merit 
in a ship in the public service (Sir John Nicholl). 
— The Rapid (1838), 3 Hag. Adm. 419 ; 8 L. T. 
30 ; 165 E. R. 460. 

Annotations: — Refd. The Iodine (1844), 3 Notes of Cases, 

140 ; The Samuel (1851), 17 L. T. O. S. 204 ; The Carrie, 

[1917] P. 224. 

66. .] — The officers & crews of King’s 

ships not debarred from suing as salvors. For risk 
& labour encountered in a salvage service, they 
are entitled to remuneration upon the same footing 
as other salvors. — T he Wilsons (1841), 1 Wm. 

J. — ^VOL. XXXIX. 
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Rob. 172 ; 1 Notes of Oases, 115 ; 8 L. T. 682 ; 
106 E. R. 537. 

Annotation : — FoUd. Tho Iodine (1844), 3 Notes of Cases, 140, 

67. .] — The Dalhousib (1875), 1 P. D. 

271, n. ; svh nom. ThE Azalea, 36 L. T. 9, n. ; 
3 Asp. M. L. 0. 240, n., 0. A. 

Annotations : — Refd. The WooBung (Cargo Ex) (1876), 1 
P. D. 260 ; The Sarpen, [1916] P. 306. 

68. .1 — The Athahas, No. 61, ante. 

69. .] — A Spanish steamship ran ashore 

in the Thames Estuary. Several vessels in His 
Majesty’s navy came up towed at the vessel, & 
she was ultimately got on. In an action for salvage 
brought by the commanders, officers, & crews of 
the salving vessels to recover salvage, it was 
admitted by defts. that the services were salvage 
services : — Held : in awarding salvage to the 
commanders, officers, &; crews of vessels in His 
Majesty’s navy, the responsibility taken by the 
officers in employing the property of His Majesty 
on such a service, the personal risks run by the 
salvors, & the work &; skill necessary to perform 
the service, were the matters to be considered ; 
though the services in the case were admitted to 
be salvage, yet, as the work done was no harder & 
no more dangerous than the work the salvors would 
he ordinarily engaged on, the award should not be 
a largo one. — Thpj Gorliz (1917), 119 L. T. 123 ; 
14 Asp. M. L. 0. 282. 

Annotation : — Refd. The Carrie (1917), 86 L. J. P. 178. 

70. .] — The Carrie, No. 30, ante. 

71. Special labour.] — T he Clifton, No. 64, ante, 

72. ” The Rapid, No. 65, ante. 

73. — The Wilsons, No. 66, ante. 

74. The Athamas, No. 61, ante. 

75. — The Gorliz, No. 69, ante. 

76. — The Carrie, No. 30, ante. 

77. Peculiar skill.] — T he Clifton, No. 64, an/c. 

78. I — The Rapid, No. 65, ante. 

79. ^ — The GrORLiz, No. 69, ante. 

80. Value of property,] — The Clifton, No. 64, 
ante . 

81. Time occupied.] — The Clifton, No. 04, ante . 

82. .] — The Carrie, No. 30, ante. 

83. Degree of danger.] — The Clifton, No. 64, 
ante . 

84. Responsibility of officers.] — The Ewell 
Grove, No. 31, ante . 

86. .] — The Gorliz, No. 69, ante . 

86. Bad weather.] — The Rapid, No. 65, ante. 

87. Damage to vessel.] — The Admlty. held 
entitled to repayment for the pay, victualling & 
wear & tear of the King’s sliips for the time that 
they were employed upon a service of salvage of 
private treasure lost on board of a King’s ship, & 
that repayment deducted from the amount of 
the money decreed for salvage. — The Thetis 
(1834), 2 Knapp, 390; 8 L. T. 154; 12 E. R. 
633, P. C. 

Annotatio7is : — Refd. Tho Ewell Grove (1835), 3 Hag. Adm. 
209 ; Gore v. Bethel, The Inca (1858), 12 Moo. P. C. C. 
189 ; The Am6rique (1874), L. R. 6 P. G 468 ; The Schiller 
(Cargo Ex) (1877), 2 P. D. 145 ; The Glongyle, [1898] 
1\ 97 ; The Tuhautia, [1924] P. 78. 

88. .] — The Alexander Robertson (1842), 

8 L. T. 30. 

89. .] — The Rosalie, No. 44, ante. 

90. Wear & tear of vessel.] — T he Alexander 
Robertson (1842), 8 L. T. 30. 

91. Risk to vessel.] — T he Alexander Robert- 
son (1842), 8 L. T. 30. 

92. .] — The Earl of Eolinton, No. 46, 

ante. 

93. Hindrance of voyage.] — The Alexander 
Robertson (1842), 8 L. T. 30. 

94. Expenditure of stores.] - The Alexander 
Robertson (1842), 8 L. T. 80. 
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4. — Salvage by King's ships : Svh-sect. 3, E* ; 
sub-sect* 4. Sects. 5 & d. Part II. Sects. 1, 
2 <fc 3. Parts III. <fe IV.] 

E, Proceedings for Recovery. 

See, generally. Shipping. 

95« Services rendered by subordinate offlcer — 
Action brought in name of commander.] — The 

Alexander Robertson (1842), 8 L. T. 30. 


Sub-sect. 4. — Prize Salvage. 

See^ generally. Prize Law, Vol, XXXVII., 
pp. 673-078, Nos. 1387-1462. 

Distribution of prize money generally.] — See 

Prize Law, Vol. XXXVII., pp. 681-686, Nos. 
1499-1545. 


Sect. 5.— SALVAGE OF KING’S SHIPS. 

96. Whether remuneration allowed.] — The 

COMUS (1816), cited in 2 Doda. at p. 464 ; 165 E. R. 
1648. 

Annotcttions : — Consd. The Athol (1842), 6 Jur. 376. Refd. 
The Charkleh (1873), L. R. 4 A. & E. 59. 


Sect. 6,— CONVEYANCE OF MERCHANDISE. 

See, now. Naval Discipline Act, 1866 (c. 109), 
s. 32 ; Freight for Treasure Act, 1819 (c. 25). 

97. Right to freightage — Carriage of public 
treasure.] — The flag officers of a fleet have no right 
to any share in the gratuity of ono-half per cent., 
which is given to the captains of fc^ iips of war for 
carrying public treasure on board their ships. 
Nor in the freight received by captains for carrying 
the treasure of individuals. — Montagu v. Jan- 
VERiN (1811), 3 Taunt. 442 ; 128 E. R. 175. 
Annoiaiions : — Apld. Warren v. Shirrell (1816), 5 M. & S. 

32. Gonsd. The Calypso (1828), 2 Hagr. Adm. 209. Reid. 

Hatch well u. Cooko (181G), 6 Taunt. 577. 

98, ,] — It is illegal for the com- 

mander of one of His Majesty’s ships of war to 
carry on board her, on freight, the bullion of 
private merchants, without an order from an 
authority competent to command liim to perform 
that service. The captain of a King’s ship brought 
home in her pubUc treasure upon the public service, 
& treasure of individuals for his own emolument ; 
he received freight for both, & paid over one-third 
of it, according to an usage heretofore established 
in the Navy, to the admiral under whose command 
he sailed. Discovering that the law does not 
compel captains to pay to admirals one-third of 
the freight ; the captain brought an action for 
money had Sc received, to recover it back from the 
admiral’s extrix. : — Held : ho could not recover 
back the private freight, because the whole of that 
transaction was illegal, nor the public freight, 
because he had paid it with full knowledge of the 
facts, although in ignorance of the law, & because 

PART I. SECT. 6. 

961, Whether remuneration dUowed.] 

-Where a ship is seized for salvage 
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it was not against conscience for the extrix. to 
retain it. — ^Brisbane v. Dacrbs (1813), 6 Taunt. 
143 ; 128 E. R. 641. 

AnrhotcUions : — Expld. Hatohwell v. Cooke (1816), 6 Taunt. 
677. Befd. Kink-Hall & Hotioage v. Standard Bank of 
South Africa (1919), 88 L. J. K. B. 1058. Mentd. Andrew 
V. Hancock (1819), 1 Brod. & Bing. 37 ; Dow v. Parsons 
(1819), 2 B. & Aid. 662 ; Hales v. Freeman (1819), 1 Brod. 

6 Bing. 391 ; Goodman v. Sayers (1820), 2 Jac. & W. 249 ; 
Morgan v. Palmer (1624), 2 B. & C. 729 ; Smith v. Alsop 
(1824), M‘Cle. 622 ; Bramston v. Robins (1826), 4 Bing. 
11 ; Wilson V. Way (1837), 1 Jur. 637 ; Parker v. G. W. 
Ry. (1844), 7 Man. & G. 253 ; Bayley r. Wilkins (1849), 

7 C. B. 886 ; R. r. Treasury Lords Comrs., }ie Queen 
Dowager’s Annuity (1851), 15 Jur. 767 ; Milos v. Sootting 
(1885), Cab. & El. 491 ; Baylis v. London (Bp.), [1913] 
1 Ch. 127 ; Maskell v. Horner, [1915] 3 K. B. 106. 

99. Carriage of private treasure.] — ^Montagu 

V. Janverin, No. 97, ante. 

100. .] — Brisbane v. Dacbes, No. 

98, ante. 

101. .] — A flag officer commanding 

on a foreign station is not entitled to any share of 
the freight paid by private merchants to the captain 
of a ship of war for conveying private treasure on 
board the siiip to tliis coimtry, in pursuance of 
orders issued to the captain by the flag officer, 
under tlie authority of the Admlty. — ^Warren v. 
Shirbefp (1816), 5 M. & S. 32 ; 105 E. R. 963. 

102. Carriage of bullion.] — By Freight 

for Treasure Act, 1819(c.25),a custom which up to 
the passing of the Act had existed in the Navy of 
carrying gold, silver, jewels & other articles for 
private merchants & others on board the King’s 
ships was declared to bo illegal Sc prohibited, 
except so far as Orders in Council Sc Proclamations 
issued under the Act should order & regulate the 
practice the freight to be paid. On Aug. 10, 
1888, an Order in Council had been issued which 
revoked the Ordci*s then in existence. Sc that 
Order was annulled by an Order in Council of 
Oct. 26, 1914, Sc no new Order was subsequently 
made under the Act : — Held : as there was no 
Order in Council in existence regulating the pay- 
ment of the freight, as before stated, a claim for 
freight could not be enforced. — King-IIall v. 
Standard Bank op South Africa, Ltd., [1919] 
2 K. B. 52 ; 88 L. .1. K. B. 1058 ; 120 L. T. 038 ; 35 
T. L. R. 324 ; 1 4 Asp. M. L. C. 415. 

103. Liability of commander for loss — Carriage 
of bullion.] — -An action lies against the commander 
of a ship of war who takes the bullion of a private 
merchant on board, for not safely keeping & 
delivering it. — Hodgson v. Fullabton (1813), 4 
Taunt. 787 ; 128 B. R. 540. 

Annotation: — FoUd. Hatcbwoll v, Cooko (1816), 6 Taunt. 
577. 

104. .] — The master of a storeship in 

the King’s service took in the bullion of a private 
merchant on freight from Gibraltar to Woolwich : — 
Held : an action lay against him for the loss of the 
bullion. — Hatchwell v. Cooke (1816), 6 Taunt. 
577 ; 2 Marsh. 293 ; 128 E. R. 1159. 

105. Legality of carriage of private bullion — 

Without authority.] — Brisbane v. Dacres, No. 
98, ante. • 

is impossible to contend that the 
King can be Inpleaded in bis own ots. 
— Young v. The Scotia (1003), 8 

Nnd. L. R. App. 1.— NFLD. 


services, & on the hearing of the action 
it Is proved that the ship is the pro- 
perty of the Crown : — Held : the 
action cannot be maintained since it 
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Part 11. — The Reserve Naval Forces. 


Sect. 1.— THE ROYAL NAVAL RESERVE. 

Naval Reserve (Volimteer) Act, 1859 
' Merchant Shipping Act, 1894 (c. 69), 
s. 746 ; Naval Reserve Act, 1900 (c. 52) ; Naval 
Forces Act, 1903 (c. 6); Officers of the Royal 
Naval Reserve Act, 1863 (c. 69) ; Naval Reserve 
Officers Act, 1926 (c. 41). 

Reservist serving In mercantile marine — Whether 
entitled to compensation under Workmen’s Com- 
pensation Acts.] — See Master & Servant, VoL 
XXXIV., p. 244, No. 2078. 


Sect. 2.— COLONIAL NAVAL FORCES 

See Colonial Naval Defence Acts, 1865 (c. 14) ; 
1909 (c. 19) i Naval Discipline (Dominion Naval 
Forces) Act, 1911 (c. 47). 


Part Mi. — ^The 

See Royal Marines Act, 1847 (c. 63) ; B-oyal 
Marines Act, 1857 (c. 1) ; Naval Forces Act, 1903 
(c. 6), SB. 2, 3 ; Army Act, 1881 (c. 68), sa. 179, 190 ; 
Royal Marines Act, 1916 (c. 23) ; Naval, Military 
& Air Force Service Act, 1919 (c. 15), s. 1 U), (2) ; 


Sect. 3.— COASTGUARDS. 

See Naval Volunteers Act, 1853 (c. 73), sg. 13-17 ; 
Coastguard Act, 1925 (c. 88) ; Admiralty Pensions 
Act, 1921 (c. 39), s. 3. 

108. Right to salvage.] — T he Clifton, No. 61, 
ante, 

l(f7. .] — Under 9 & 10 Viet. c. 99, the ct. 

is empowered to award remuneration for salvage 
of life. Coastguardsmen are entitled to salvage 
reward ; for although it is a part of their duty to 
save life & property, it is a duty for which they 
should be paid. — Silver Bullion (1854), 2 Ecc. 
& Ad. 70 ; 164 E. R. 312 ; nom. The Sir 
Robert Peel, 8 L. T. 335. 

Annotation : — Mentd. The Dictator, [1892] P. 304. 

Salvage by King’s ships.] — See Part I., Sect. 4, 
ante. 


Royal Marines. 

Army (Annual) Act, 1914 (c. 2), s. 6 ; Army Si Air 
Force (Annual) Act, 1925 (c. 25), s. 14 ; Army A 
Air Force (Annual) Act, 1926 (c, 6) ; Statutory 
Rules & Orders, 1919, No. 272. 


Part IV. — Naval and Marines Pay, Pensions and Prize 

Money. 


See Pensions Act, 1839 (c. 51), s. 24 ; Naval Si 
Marine Pay & Pension Act, 1865 (c. 73) ; Green- 
wich Hospital Acts, 1865 (c. 89) ; 1869 (c. 44) ; 
1872 (c. 67) ; 1883 (c. 32) ; 1885 (c. 42) ; 1898 
(c. 24) ; 1921 (c. 41) ; Naval Agency <& Distribu- 
tion Act, 1804 (c. 24), s. 15 ; Naval Prize Acts, 
1864 (c. 25); 1918 (c. 30); Naval Knights of 
Windsor (Dissolution) Act, 1892 (c. 34) ; Naval 
Medical Compassionate Fund Act, 1915 (c. 28) ; 
Pensions (Increase) Acts, 1920 (c. 36) ; 1924 (c. 32) ; 
Lunacy Act, 1890 (c. 5), s. 335 ; Bankruptcy Act, 
1914 (c. 59), s. 51(1), (2); Soldiers & Sailors 
(Gifts for Land Settlement) Act, 1016 (c. 60); 
Disabled Men (Facilities for Employment) Act, 
1919 (c. 22) ; Admiralty Pensions Act, 1921 (c. 39) ; 
Statutory Rules Si Orders, 1015, No. 769 ; 1916, 
Nos. 170, 172, 744 ; 1919, No. 884. 

108. No vested right in half-pay — Deductions 
made in pursuance of general order — Mandamus 
to compel restoration of sums deducted.] — Deduc- 
tions having been made from a naval officer’s 
half-pay in pursuance of a general order from the 
Admity., application was m^de on his behalf to 
have the amoxuat of such deduction restored, & 
the Lords of the Admity. stated, in answer, that 
they had given directions for restoring it. After- 
wards they retracted this consent, giving as a 
reason that it would subject them to many 
similar applications. After the officer’s death, 


his administratrix moved for a mandamus to the 
Lords of the Admity. to restore the deducted sums, 
on the ground that they had admitted the right 
to them & the possession of applicable funds : — 
Held : there was no vested right in the half -pay, 
entitling the administratrix to a mandamus , — 
Ex p, Ricketts (1836), 4 Ad. & EL 999 ; 6 Nev. 
& M. K. B. 523 ; 111 E. R. 1059. 

Annotations : — Mentd. Re. De Bode (1838), 6 Dowl. 776 ; K. 

V. Trottsiiry Lords Coinrs., Rc Queen Dowager’s Annuity 
1851), 16 Jur. 767 ; Wllllamfl v. Admiralty Lords Comrs. 
1851), 17 L. T. O. S. 200. 

Availability for distribution among bankruptcy 
creditors generally.] — See Bankruptcy, Vol. V., 
pp. 928, 929, Nos. 7602, 7604-7606. 

Assignability of prize money.] — See Choses in 
Action, Vol. VIII., pp. 435, 436, Nos. 127-132. 

Assignability of pay, pensions, etc., generally.] — 
See Choses in Action, Vol. VIII., pp. 436-439, 
Nos. 135-139, 142-149, 151, 168-163. 

Attachment for satisfaction of debts generally.] — 
See Execution, Vol. XXI., pp. 634, 635, Nos. 
2163, 2167, 2168. 

Assessment of damages for negligence — Whether 
loss of pension included.] — See Negligence, Vol. 
XXXVI., p. 140, No. 943. 

Prize bounty.] — See Prize Law, Vol. XXXVII., 
pp. 678-681, Nos. 1463-1498. 

Distribution of prize money.] — See Prize Law, 
Vol. XXXVII., pp. 681-686, Nos. 1499-1645. 

2 Y 
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Part V. — The 

Sect. 1.— ENLISTMENT AND SERVICE. 

109. Officer — Whether entitled to resign.] — 

Military officers in East India co.’s service cannot 
resign when they please. — Parker v, Clive (Lord) 
(1769), 4 Burr. 2419 ; 98 E. B. 267. 

Annotaiions : — Apld. Vortuo v. Clive (1769), 4 Burr. 2472. 

Consd. R. V. Cuming, JSx p. Hall (1887), 19 Q. B. D. 13. 

Distd. Hoarsen v. Cliurchill (1892), 61 L. J. Q. B. 569. 

110. -.] — The right to resign must 
depend upon the particular circumstances of each 
particular case. All arises from the nature of the 
service (Lord Mansfield, C.J.). — Vertue v. 
Olive (Lord) (1769), 4 Burr. 2472 ; 98 E. B. 296. 
Annotations: — Consd. R. v. Cuming, Ex p. Hall (1887), 19 

Q. B. D. 13. Refd. Hoarsen v. Churchill (1892), 61 L. J. 

g. B. 569. 

111. LiabUity to dismissal at will.] — In 

1846 T., an army surgeon, was appointed by the 
Secretary for War to the “ permanent medical 
charge of the military prison at Dublin,'' & 
continued to discharge the duties of that office 
until 1874, when he was compulsorily retired on 
half pay, whereby he became ineligible to hold the 
office. T. presented a petition of right alleging that 
he was by the terms of his appointment entitled to 
hold it during his life, or until incapacitated by 
infirmity or misconduct : — Held : the appoint- 
ment was made subject to the rules of the service 
in accordance with which every military officer is 
liable to dismissal at any moment, at the will & 
pleasure of the Crown. — Re Tuinell (1876), 3 
Oh. D. 164 ; 45 L. J. Ch. 731 ; 34 L. T. 838 ; 24 
W. B. 915. 

Annotations : — Consd. G rant v. Secretary of State for India 

(1877), 2 C. P. D. 445. Mentd. Cooper v, II. (1880), 14 

Ch. D. 311. 

112. .1 — The statement of claim in 

an action against the members of the Army 
Council for wrongfully procuring pltf.’s dismissal 
from the army, or, alternatively, for having wrong- 
fully coerced & intimidated him into resigning 
his commission, struck out on the ground that it 
disclosed no reasonable cause of action. — ^W oods 
V. Lyttelton (1909), 25 T. L. B. 665, C. A. 
Annotation: — Beld. Heddon v. Evaue (1919), 35 T. L. R. 

642. 

IVhether Gazette evidence of appointment.] 

— See Evidence, Vol. XXII., p. 324, Nos. 3189, 
3190. 

113. Enlistment of soldier — What constitutes 
enlistment — Receipt of enlistment money.] — In 

an action of trespass against a military officer 
having command of a military prison for imprison- 
ing pltf., deft, pleaded not guilty by statute, & at 
the trial set up under the 20th Article of War, that 
it was his duty to receive & keep any prisoner 
committed to his charge by any officer or non- 
commissioned officer, who should at the same time 
deliver an account in writing, signed by himself, 
of the crime with which the prisoner is charged, & 
that pltf. has been so committed to his authority 
on a charge of desertion; — Held: (1) the 20th 
Article of War applies only to a person who, 
under 13 & 14 Viet. c. 5, either is, or is to be deemed 
to be a soldier ; (2 ) the authority to make a valid 
enlistment may be presumed in case of a person 
employed in the recruiting service, without 
evidence that such person is an attested soldier ; 
(3) if a person receives the enlistment money, 
knowing it to be such, from a person employed 
in the recruiting service he is a soldier for the 
purpose of punishment for desertion, even though 


Regular Army. 


he have not been attested ; (4) the legality of 
enlistment does not depend upon the putting to 
the recruit the questions prescribed by 13 & 14 
Viet. c. 5, s. 55, but on the reception by him of 
enlistment money, knowing it to be such; (5) a 
soldier employed in the recruiting service who 
enlists a recruit on a Sunday, is not a person 
following his ordinary calling within Sunday 
Observance Act, 1677 (c. 7) ; (6) deft, was not 
deprived of the benefit of the 20th Article of War 
by reason of pltf. not having been carried before a 
justice of the peace, committed by him, before 
being taken to deft, as commanding officer of the 
guard. — Wolton v, Gavin (1850), 10 Q. B. 48; 
20 L. J. Q. B. 73 ; 15 Jur. 329 ; 117 E. B. 794 ; 
8uh nom, Walton v. Gavin, 16 L. T. O. S. 300 ; 14 
J. P. 722. 

Annotaiions: — As to (1) Apld. Wolton v. Freeze (1851), 18 
L. T. O. S. 158. Generally, Mentd. R. v. Roberts (1878), 
38 L. T. 690. 


114. .] — A person knowingly 

accepted the enlistment shilling from a soldier who 
was not attested, but was acting under the orders 
of the recruiting serjeant. lie then absented 
himself but was found & taken before a magistrate. 
The magistrate heard the case, but refused to com- 
mit or discharge him, & he was then sent to the 
civil prison, & from thence removed to the military 
guard-room, & there detained. Qu. : whether an 
action would lie for false imprisonment against the 
officer in command. 

The evidence shows that pltf. was fully enlisted, 
ho was, therefore, liable to military law (Lord 
Campbell, O.J.). — Wolton v. Freeze (1851), 18 
L. T. O. S. 158, N. P. ; subsequent proceedings^ sub 
norn. Walton v. Fries, 18 L. T. O. S. 224. 

115 . Legality of enlistment on Sunday.] — 

Wolton v, Gavin, No. 113, ante, 

116. Right to affirm.] — A person pre- 

senting himself for military service is entitled to 
make an affirmation instead of taking the oath. 
If a recruiting officer refuses to accept a man for 
enlistment because the man declares himself to 
be an atheist & wishes to affirm & will not take 
the oath, such refusal constitutes a rejection 
within 5 & 6 Geo. 5, c. 104, sched. I., para. 6. — 
Towler V. Sutton (1916), 86 L. J. K. B. 46; 
115 L. T. 836 ; 80 J. P. 461 ; 33 T. L. B. 27 ; 14 


L. G. B. 1154. D. C. 


Apprentice.] — See Master & Servant, 

Vol. XXXIV., pp. 508, 516, 521, Nos. 4225, 
4328 4387. 

Infant.] — See Infants, Vol. XXVIII., 
pp. 257, 258, Nos. 1124, 1125. 

Infant ward of court.]- -See Infants, Vol. 
XXVIII., p. 338, Nos. 2055, 2056. 

117. Discharge of soldier — Refusal to accept 
affirmation.] — Towler v, Sutton, No. 116, ante. 

118. Entry on medical history sheet.] — 

On Dec. 10, 1916, B. attested as a recruit under 
the Derby Group Scheme, &; took the oath of 
allegiance. He served for one day with the Colours 
& received a day’s pay. On Dec. 11 he was trans- 
ferred to the Army Beservo. He was not medi- 
cally examined before his attestation or transfer to 
the Beserve. On Mar. 1, 1916, he was medically 
examined. As a result, his medical history sheet 
was stamped with the words, “ Not accepted, 
medically unfit,” &> above the signature of the 
medical officer was written, “unfit, deafness.” 
After the medical examination the recruiting officer 
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j 2 ^ave him a document, in which there were spaces 
for his name, the class of service for which he had 
been found fit, the unit to which he had been 
posted, & the officer to whom he had been ordered 
to report. With the exception of applt.’s name, 
none of these spaces were rilled up, but the words 
‘‘Not accepted, medically unfit” were stamped 
across them. This document was signed by the 
recruiting officer. The words ‘‘medically unfit” 
were also written across B.’s attestation paper. 
B. was therefore sent home without having been 
posted to any unit. He was not given any 
certificate of discharge, nor did his name appear 
in the discharge book of his recruiting area. On 
Dec. 23, 1916, a notice was served on him requiring 
him to present himself for medical re-examination 
on Jan. 9, 1917. He ignored this notice, & also a 
further notice calling upon him to rejoin the 
Colours on Jan. 22 : — Held : when B. signed the 
declaration in his attestation paper & took the 
oath of allegiance he was to be deemed to be 
enlisted in His Majesty’s Kegular Forces, & the 
proceedings on Mar. 1, 1916, did not constitute a 
discharge therefrom. — B oots v, Elvy (1917), 80 
L. J. K. B. 659 ; 110 L. T. 307 ; 81 J. P. 129 ; 
33 T. L. R. 272 ; 15 L. H. R. 484, D. 0. 

119. Rejection by recruiter without 

examination.] — On Nov. 25, 1915, applt. offered 
himself as a recruit at the same time informing the 
recruiter that he had been rejeef-od on 8ept. 4, 
1914. The recruiter after referring to his records 
wrote on the appropriate form ” not accepted,” 
signed the form handed it to applt. : — Held : 
as the recruiter made no kind of examination 
he had not exercised the authority vested in him 
under Regulations for Recruiting, 1912 (with 
amendments to Aug, 31, 1914), reg. 102 ; applt. was 
not validly rejected was not within the exception 
from military service contained in 5 & 6 Oeo. 5, 
c. 104, Sched. I., para. 0 . — Walder v. Turner, 
[1 917] 1 Iv. B. 39 ; 85 L. J. K. B. 1570 ; 115 L. T. 
550 ; 80 J. P. 405 ; 33 T. L. R. 1 ; 14 L. G. R. 
1094, D. 0. 

Military service of aliens.] — See Army Act, 1881 
(c. 58), s. 95. 

Declaration of alienage by person of dual 

nationality.! — See Aliens, Vol. II., p. 192, Nos. 
534-538. 

120. Spreading reports prejudicial to recruiting 
— Time for commencement of proceedings.] — 

Kaye v. Cole, No. 20, mile. 


Sect. 2. — DISCIPLINE. 

See Army Act, 1881 (c. 58), ss. 175, 176 ; 
Territorial Army & Militia Act, 1921 (c. 37), s. 3, 
8ched. 1., Army & Air Force (Annual) Act, 1924 
(c. 5), s. 4. 

121. Persons subject to miUtary law— Canteen 
steward appointed by commanding officer.]— A 

canteen steward appointed by the commanding 
officer of the district, acting under a cormnittee 
consisting of three officers, & having no interest 
in the profits of the canteen, but receiving such pay 
or allowance as the committee may think fit to 
award him, & being liable to dismissal at the 
pleasure of the committee, though performing 
no military duty, wearii^ no uniform, bearing 
no arms, & having free ingress & e^ess at his 
pleasure to & from the barracks, is still a person 
subject to military law within Army Act, 1881 
(c. 68), 8. 176 (4).— Rc FiJNT (1885), 15 Q. B. D. 
488 ; 50 J. P. 454 ; suh nom. Exp. Ft.tnt, 33 W. R. 
936, D. 0, 


122. Volunteer being trained with regular 
forces.] — Pltf. was a member of a volunteer corps, 
which was trained & exercised with a portion of 
the regular forces at Shomcliffe Camp under an 
order of the War Office, forming a volunteer 
brigade for the purpose of such training exorcise 
during the period Aug. 1 to Aug, 8, 1896. IJpon 
the latter day, while preparations were going on 
for the departure of the volunteers from the ramp, 
he was charged with larceny from a comrade. 
The adjutant of the corps gave orders that he 
should be taken under arrest with the baggage 
guard to Shorncliffe Station, & thence to Boxmoor 
Station in the special military train which was on 
that day to convey the corps home, & that on 
arrival at the latter station he should be taken to 
Hemel Hempstead, where he lived, & handed over 
to the police authority there. Pltf. was accord- 
ingly taken under arrest to Shorncliffe Station, & 
three of his comrades were there told off to form 
his escort in the train & to take him from Boxmoor 
Station to Hemel Hempstead, & there hand him 
over to the police, which they did. In an action 
against them for assault & false imprisonment : — 
Held: by Army Act, 1881 (c. 68), s. 176, the 
members of the corps were subject to military law 
from the time when they fell in on Aug. 1 for the 
purpose of proceeding to the camp to be trained & 
exercised with the regulars until on their return 
home on Aug. 8 they were dismissed ; & pltf. Sd 
defts. were therefore subject to military law at the 
time when defts. did the acts complained of, which 
were consequently justified under Army Act, 1881 
(c. 68), sa. 41 & 45.— Marks v. Frogley, [1898] 
1 Q. B. 888 ; 67 L. J. Q. B. 605 ; 78 L. T. 607 ; 
46 W. R. 548 ; 14 T. L. R. 393 ; 42 Sol. .To. 607 ; 
19 Cox, C. 0. 91, 0. A. 


Annotations : — Apld. R. v. Army Council, Ex p. Ravenscroft , 
[1917] 2 K. B. 504. Reid. Fraser v. Hamilton (1917), 
33 T. L. R. 431 ; Heddon v. Evans (1919), 35 T. L. R. 
042. 


.] — See Army (Amendment) Act, 1915 (c. 26), 

s. 4 ; Naval Forces (vService on Shore) Act, 1916 
(c. 101) ; Volunteer Act, 1916 (c. 62), s. 1. 

123. Desertion — Duty of officer of guard to 
receive party charged.] — W olton v. Gavin, No. 
113, ante. 

124. Expense of conveying deserter to 

gaol.] — A justice before whom a deserter is brought 
A committed to the county gaol , may, if the deserter 
is unable to bear the charges liimself, direct the 
expenses of conveying him thither to be paid, by 
the treasurer of the county, to the constable of the 
parish who found & apprehended him in the parish, 
& conveyed him to the gaol. — R. v. Pierce (1814), 
3 M. &S. 62 ; 106 K. R. 534. 

125. Proof of desertion.] — Upon a charge 

under Mutiny Act, 1867 (c. 13), s. 81, for aiding a 
deserter in concealing himself, it is sufficient 
evidence of the person being a deserter, that such 
person h8>d in point of fact acted as a soldier, & 
had left his regiment with the intention of not 
returning to it. — R am v. Tafe (1868), 33 J. P. 38. 

126. Jurisdiction of civil court.]— D awkins v. 
Rokeby (Lord), No. 281, post. 

127. .] — ^A civil ct. has no power to inter- 
vene in matters affecting the regulation of mihtary 
conduct, or in matters of nnlitary law affecting the 
rules laid down for the guidance of officers or the 
military discipline prescribed for them. — R. v. 
Army Council, Ex p. Ravenscroft, [1917] 2 
K. B. 504 ; 86 L. J. K. B. 1087 ; 117 L. T. 306 ; 33 
T. L. R. 387, D. C. 

Annotation: — Consd. Heddon r. Evans (1919), 35 T. L. R. 

642. 

128. .] — ^Pbaseb V. Bai:.poub, No. 20, ante. 

— See Part X., Sect. 4, 
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Sect* 2. — Discipline* Sect* 3 : Sub-sects* 1 2. 

Sects. 4 6.1 

Actipa for damages against military authorities.] 
—See Part IX., Sect. 1, sub-sect. 2, post 

Arrest by constable under Army Act, 1881 (c. 58), 
S. 156 (3).] — See Cbiminal Law, Vol. XIV., p. 183, 
No. 16^. 

Incitement to mutiny .] — See Criminal Law, Vol. 
XV., p. 638, Nos. 0795-6798. 

Detaining army stores .] — See Criminal Law, Vol. 
XV., p. 717, No. 7768. 

Martial law generally.!— Constitutional 
I^w, Vol. XI., pp. 535, 636, Nos. 379-386. 

Courts martial .] — See Pait X., Sect. 2, post 


Sect. 3.— PAY AND PENSIONS. 

Sub-sect. 1. — In General. 

See Army Act, 1881 (c. 58), ss. 136-142. 

129. Service in colonial contingent — Service 
with Crown.] — Service in the army or in colonial 
contingents incorporated with the army is service 
\mder the King, & the King is paymaster, whether 
the supplies are granted by the Imperial or a 
Colonial Legislature. — W illiams v* Howarth, 
[1905] A. C. 551 ; 74 L. J. P. C. 115 ; 93L. T. 115; 
21 T. L. R. 670, P. C. 

Annotation : — Bftfd. Leaman v* R., fl920j 3 K. B. 663. 

130. Power of Crown to stop — Half-pay of 
officer.] — The King may at any time stop the lialf- 
pay of an officer in the army by signifying his 
pleasure that it shall be no longer paid. 

Tlie Pay Office cannot stop for the debt due to 
agent (Lord Kenyon). — ^Macdonaia) v. S'PEELe 
( 1793), Peake, 233 ; 170 E. K. 140, N. P. 

131. Right of Pay Office to stop — For debt due 
to agent.] — M acdonald v* Steele, No. 130, ante. 

132. Whether assignable — Wound pension — 

Injunction.] — A retired officer of the army, entitled 
to a pension granted by the Crown, in consideration 
of wounds received by him while in the service, 
assigned it for valuable consideration, & pursuant 
to his covenant in the deed of assignment, exe- 
cuted to the assignee a power of attorney, in the 
form required by the War Office, to enable him to 
receive the same. The pension was expressed in 
the warrant granting it, to bo payable ‘‘ until 
further order,” & at the foot of the form of declara- 
tion issued by the Paymaster-General, to be filled 
up & signed by the grantee on applying for pay- 
ment of the quarterly instalments of the pension, 
were these words : Tliis allowance cannot be 

assigned as security for a loan of money.” The 
assignor, after allowing the assignee of the pension, 
by means of the power of attorney executed to him, 
to receive two quarterly instalments of the annuity, 
revoked the power, & thenceforth received it 
himself. The ct. on motion by the assignee, 
granted an injunction to restrain the assignor from 
receiving the pension. Sc from executing any power 
of attorney authorising any person other than 
pltf. to receive it. — K night v. Bulkeley (1858), 
27 L. J. Ch. 592 ; 31 L. T. O. 8. 210 ; 4 Jur. N. S. 
627 ; 6 W. R. 610 ; subsequent proceedings, (1859), 
83 L, T. O. S. 7. 

Annotation : — Refd. Dont v. Dcut (1867), L. It. 1 P. & D. 

366. 

.] — See Choses in Action, Vol. VIII., pp. 

486-489, Nos. 136-138, 142-146, 148, 149, 168-163. 

Whether appropriated for benefit of creditors — 


Retired pay.] — Bee Bankruptcy, Vol. V., pp. 928- 
930, Nos. 7602, 7604, 7606, 7607, 7614. 

133. Whether recover appointed — In respect of 
pension.] — The pension of an officer of Her 
Majesty^s forces, being by Army Act, 1881 (c. 68), 
s. 141, made inalienable by the voluntary act, 
of the person entitled to it, cannot be taken in 
execution even though such pension be given 
solely in respect of past services, & the officer 
cannot again be called upon to serve : — Held : an 
order appointing a receiver of such pensions was 
bad. — L ucas v. Harris (1886), 18 Q. B. D. 127; 
66 L. J. Q. B. 16 ; 66 L. T. 668 ; 51 J. P. 261 ; 35 
W. R. 112 ; 3 T. L. R. 106, 0. A. 

Annotations : — Apid. Crowe v. Price (1889), 22 Q. B. D. 429. 
Distd. Holmes v. Mittago (1893), 9 T. L. Li. 217. Oonsd . Re 
Saimders, Exp. Saunders, [1895] 2 Q. B. 424 ; Re Qoudio, 
Ex p. Official Receiver v. Strand (1896), 3 Mans. 224. 
Reid. Apthorpo v. Apthoroe (1887), 57 L. T. 518 ; Harris 
V. Beauchamp, [1894] 1 Q. B. 801 ; Jones v. Coventry, 
[1909] 2 K. B. 1029. Mentd. Minter v. Kent, Sussex &> 
General Land See. (1895), 72 L. T. 186 ; Tilling: i?. Blythe, 
[1899] 1 Q. B. 657 ; HolUnshead v* Hazleton, [1916] 1 
A. O. 428. 

134. .] — A sum standing in the 

Bkpey. Estates Account at the Bank of England 
to the credit of the judgment debtor, a retired 
deputy-commissary in the army, on the annulment 
of his bkpey., consisted partly of a sum paid to the 
trustee out of the retired pay of the judgment 
debtor, partly of a sum paid to the trustee out of 
money paid by the Paymaster- General in respect 
of the commutetion of a part of his retired pay ; — 
Held : the judgment creditor was entitled to an 
order for the appointment of a receiver in respect 
of the sum arising from commutation money, but 
not in respect of the sum arising from retired pay. — 
Crowe v. Price (1889), 22 Q. B. D. 429 ; 58 
L. J. Q. B. 216 ; 60 L. T. 915 ; 63 J. P. 389 ; 37 
W. R. 424 ; 5 T. L. R. 280, C. A. 

Annotatiem : — Consd. Jones v. Coventry, [1909] 2 K. B. 1029. 

135. In respect of commutation money.] — 

Crowe v* Price, No. 134, ante, 

136. False declaration on claim for separation 
allowance.] — A woman made a declaration that 
her son allowed her £2 a week before his enlistment. 
The son’s wages were 30s. a week, & a small annual 
commission on sales, the employer being a draper 
with whom the son “ lived in.” There was no 
other evidence of the son’s means ; he was abroad 
on military service, & could not be called ; but ffis 
mother had requested the employer to over-stat(^ 
the amount of the wages ; — Held : there was 
sufficient evidence to make a primd fade case for 
the decision of the justices. — H iggon v* Evans 
( 1917), 61 Sol. Jo. 710. 

Liability to execution .] — See Execution, Vol. 
XXI., pp. 634, 635, Nos, 2157, 2158. 

What constitutes pay for purpose of maintenance 
of vi\le.]—See Husband & Wife, Vol. XXVII., 
p. 511, Nos. 6496, 6497. 

Contract for civilian remuneration during war- 
time service.] — See Master & Servant, VoL 
XXXIV., p. 85, Nos. 627, 630. 

Commutation of pensions.] — See Pension Com- 
mutation Acts, 1871 (c. 38), 1882 (c. 44). 

Military savings banks.] — See Military Savings 
Bank Act, 1869 (c. 20). 


Sub-sect. 2. — Recovery of Pay and 
Pensions. 

137. Action to recover arrears of pay — ^Right of 
paymaster to set oft overpayments — Overpayments 


part V. SECT. 8, SUB-SECT. 2. 
b. Whether action lies.] — A member 
of tho military forces In Victoria 
has no civil right in respect of “ pay 


or salary ** which can be enforced 
ag:alnst the Crown, — GnxESPiB v. 
n. (1895), 21 V. L. R. 584.— AUS. 

0 , ,] — Pltf. was enrolled In New 


South Wales for service with the 
New South Wales Contingent in Sonth 
Africa, at 10». a day, the rate of pay 
fixed by a general order. He served 
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made lor long period.] — The paymaster of a 

military corps had given credit in account to an 
officer m that corps from Jan. 1, 1817 to Nov. 6, 

1820, for certain increased pay, erroneously 
supposed to be granted by a general order of 
Aug. 27, 1800, to an officer of his situation, & a 
statement of tliat account was delivered to the 
officer in 1821. In Doc. 1810, the paymasters 
were informed by the board of ordnance that the 
increased pay granted by the order of 1800 would 
not be allowed to persons in the situation of the 
officer in question. The paymasters did not 
communicate this information to the officer until 

1821, & sub^quently to that time they continued 
to receive his pay. In an action brought by his 
personal representative to recover such pay : — ■ 
Held : it was not competent to the paymaster 
to retain any of such sums of money on account 
of the sums which they had credited him for by way 
of increased pay, & which they had allowed him to 
consider his own for so long a period of time. — 
Skyring v. Greenwood (J825), 4 B. & C. 281 ; 0 
Dow. & Ky. K. B, 401 ; 107 E. K. 1004. 

Annoiafions : — Reid. v. Scott (1840), 7 C. B. 60; 

Deutsche Bank (London Agency) Beriro (1895), 70 
L. T. 669 ; Baker v. Courage (1009), 101 L. T. 854 ; Holt 
V, Markham, [1923] 1 K. B. 504. mentd. Bate v. Lawrence 
(1844), 2 Dow. & L. 83 ; Parrott w. Anderson (1851), 7 Exch. 
93; J 1. V. Trcasnry Lords, Jie Queen Dowager’s Annuity 
(1851), 20 L. J. Q. B. 305; Townsend v. Crowdy (1 860), 8 
O. B. N. S. 477 ; Cave v. Mills (1862), 7 H. & N. 913 ; 
Swan r. North British Australasian Co. (1862), 7 H. & N. 
603 ; Do Cordova v. Do Cordova (1879), 4 App. Cas. 
692 ; Danlell v. Sinclair (1881), 6 App. Cas. 181 ; Miles v. 
Scottiiiff (1885), Cab. & El. 491 ; H. v. Blonkinsop, 
[1892] 1 Q. B. 43 ; Jones v. Waring & Gillow, [19261 
A. C. 670; Biltisli & North European Bank n. Zalzstcin, 
[1927] 2 K. B. 92. 

138. Whether mandamus lies — To discharge 
arrears.] — An officer commanding forces of Her 
Majesty <fe of the East India co., in India, has no 
such legal I’ight, by statute or otherwise, to Ids pay, 
as entitles Idm, in Die absences of any specific 
undertaking or acknowledgment, to a numdamus 
calling upon the co. to discharge arrears ; though 
he has always rec(dved his pay from the co., & 
their practice has been to discharge it monthly. 
—Exp, Napier (1852), 18 Q, B. 092 ; 21 L. J. Q. B. 
332; 17 Jur. 380; 118 E. K. 201; suh 7?om. 
R. V, East India Co., Ex p. Napier, 19 Jj. T. O. S. 
214. 

Annoiations : — Consd. Grant v. Secretary of State for India 
(1877), 2 C P. D. 445. Apld. H. v. Secretary ot State for 
War, [1891] 2 Q. B. 326. 

To compel fulfilment of royal warrant.] — 

See Crown Practice, Vol. XVI., pp. 303, 304, 
No. 1102. 

139. Whether petition of right lies — For arrears 
of pension — Alleged miscalculation.] — Petitioner, 
a retired army officer, alleged that a pension to 
wluch he was entitled being, & had been, 
calculated upon a wrong basis, & claimed a declara- 
tion that the pension be calculated in the manner 
subndtted by petitioner, & tliat any arrears found 
to be due to lum ux^on such revised calculation 
be paid to him. Demurrer by the Crown that the 
petition disclosed no right, legal or equitable, 
cognijsable by the ct. ; — Held : the demurrer was 
good, & the joetition must be dismissed on that 


ground.— Y obke v. R., [1016] 1 K. B. 852 ; 84 
L. J. K, B. 947 ; 112 E. T. 1135 ; 31 T. L. R. 
220 . 

Annoiaiion : — Expld. Wigg v, A.-G, for Irish Free State 
[1927] A, C. 674. 

.] — See Crown Practice, Vol. XVI., p. 240, 

Nos. 367, 358. 


Sect. 4.— IMPRESSMENT OF CARRIAGES. 

See Army Act, 1881 (c. 68), ss. 112-111; & 
Army Annual Acts, 1882-1927. 

Effect of taking control of railways.] — Sec 
Carriers, Vol. VIII., pp. 144, 145, No. 951. 


Sect. 5.— BILLETING. 

See Army Act, 1881 (c. 58), ss. 30, 103-111, 
119-121, 181, 187, 190. 

140. On whom troops billetable — Lodging house 
keeper.] — A house for the reception of boarders & 
lodgers, with stabling for theii* horses, is not an 
inn, or alehouse, or public-house, on which soldiers 
can be quartered. — Parker v, Flint (1698), 12 
Mod. Rep. 254 ; 88 E. R. 1303 ; suh nom. Park - 
HOUSE V, Forster, 5 Mod. Rep. 427 ; suh nom, 
Parkhurst V. Foster, Carth. 417 ; 1 Ld. Raym. 
479 ; 1 Salk. 387. 

Annotaiiom : — Mentd. Scot v. Shepherd (1773), 3 Wils. 403 ; 

Deane v. Clayton (1817), 1 Moore, O. P. 203 ; Holder v, 

Soulby (1860), 8 C. B. N. S. 254 ; K. v. Kymer (1877). 25 

W. R. 415. 

141 . Victualling house keeper — Billet list 

not conclusive as to numbers.] — There is a statu- 
tory obligation under Army Act, 1881 (c. 68), 
s. 403, on the constable in charge at any place 
mentioned in the route issued to the commanding 
officer of any portion of Her Majesty’s regular 
forces to give billets for all the olficers, soldiers, 
<fc hoi*sos mentioned in the route, & for whom 
quarters are required ; Sc the billet list made out 
under Army Act, 1881 (c. 68), s. 107, by the pohee 
authority of any such place is not conclusive as to 
the number of officers, soldiers, or horses for whom 
the keeper of a vitualling house shown in the list 
may be required to find accommodation on an 
emergency. Such list merely determines the 
proportion in which the billets are to be dis- 
tributed among the keepers of vitualling houses, & 
does not relievo them from their liability to take 
in, or otherwise find accommodation for, according 
to the proportions shown in the List, any number 
for whom quarters are I'equired. — Bharratt v, 
ScoTNEY, [1892] 2 Q. B. 479 ; 67 L. T. 472 ; 56 
J. P. 080 ; 40 W. R. 615 ; 8 T. L. R. 660 ; 36 
Sol. Jo. 504, D. C. 

142. Right to billet horses — Though furnished 
by contract.] — Horses employed in drawing artillery 
are billetable under 19 Geo. 3, c. 16, whether they 
belong to the Ordnance or are furnished for the 
service by contract. — Read v. Wii.lan (1780), 2 
Doug. K. B. 422 ; 99 E. R. 271. 

143 . Duty of innkeeper to receive.] — 

Wiere justices of the peace are required by a penal 


with the Contingent in South Africa, 
Sc was paid 48. 6d. per day by tbo 
Imperiaf Govt. He claimed in addi- 
tion the full rate of lOs. a day from the 
New South Wales Govt. : — Held : 
pltf. weis In the service of the King, 
Sc It was immaterial by whom ho was 
paid the lOs. a day, & therefore he was 
not entitled to more than the balance 
after giving credit for the 48. ()d. 
received from the Imperial Govt. — 
Williams v. HowAitTn (1905), 21 
T. L. R. 670, P. 0.— AUS. 


d. .] — No action will lie by 

an ofllcer against the paymaster of 
his regiment for his pay, when the 
paymaster is directed not to pay it 
over by the commanding oracer. — 
Elliott v. Hall (1838), 1 Out. Dig. 
171.— CAN. 

e. Pension comimded--^Death of pen- 
sioner before jMyTnent of commutation 
sum — Right of executor to tf.l — It. v, 
MoCorriston, [1926] 4 D. L. It. 1086. 
—CAN. 


f. Right of Chelsea Hospital Com- 
missUmers — To forfeit pension — Mis- 
conduct of pensioner. ] — Makin v. Lord 
Advocate (1898), 25 R. (Ct. of Sess.) 
769 ; 35 So. L. R. 574.— SCOT. 

PART V. SECT. 6. 

g. On whom troops hUlctahle — On 
unnmrricd woman — Billets required for 
large numJtfcr of troops .] — Boswell v, 
Cupar Magistrates (1804), 13 Fac. 
Coll. 397 ; Mor. Diet. 13083.— SCOT. 
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Sect 6. — Billeting* Part VI* Sects. 1 dt 2* Parts 
VII*, VIII* & IX* Sect 1: Suh-sects. 1 cf: 

statute to distribute the penalty on conviction 
among certain persons according to their discretion, 
an adjudication that the forfeiture be disposed 
as the law directs is bad, & the ct. will quash the 
conviction. The justices ought to have adjudged 
what the several proportions should be. Qu* : 
whether ale house keepers be boimd to receive 
horses as well as soldiers quartered on them. — 
R. V, Dimpsey, R. V. Potts (1787), 2 Term Rep. 
96 ; 100 E. R. 62. 

Annotation: — Mentd. R. v. Seale (1807), 8 East, 568. 


Forcer. 

144. Right of Foot Guards to be billeted.] — 

The Foot Guards may be billeted all over the king- 
dom as well as the other troops. — R. v, Oalvart 
(1798), 7 Term Rep. 724 ; 101 E. R. 1219. 

145. Liability for expenses — Troops summoned 
by justices of county — Suppression of riot.] — ^Where 
troops are summoned by justices of a county to aid 
in the suppression of apprehended riots the county 
council cannot bo called upon to pay out of the 
coimty fund the expenses of housing &; feeding 
them. — R. v* Glamorgan County Council, 
[1899] 2 Q. B. 636 ; 08 L. J. Q. B. 1047 ; 81 L. T. 
372 ; 64 J. P. 116 ; 48 AV. R. 112 ; 16 T. L. R. 
630, C. A. 


Part VI. — The Reserve Army Forces. 

Sect. 1.— THE ARMY RESERVE. 34 T. L. R. 09 ; 15 L. O. R. 934 ; 20 Cox, C. C. 


See Army Act, 1881 (c. 58), ss. 89, 90 ; Reserve 
Forces Act, 1882 (c. 48) ; Reserve Forces & 
Militia Act, 1898 (c. 9) ; Territorial Reserve 
Forces Act, 1907 (c. 9) ; Territ-orial & Army 
Militia Act, 1921 (c. 37) ; Army (Amendment) 
No. 2 Act, 1915 (c. 58), s. 5 ; Army & Air Force 
Annual Act, 1923 (c. 3), s. 10. 

146. Effect of attestation under “ Derby 
Schemei”]— B oots v. Elvy, No. 118, ante. 

147. Notice calling up for service — Omission to 
state place & time for report — Subsequent informa- 
tion to solicitor of recruit.] — ^Applt., a British sub- 
ject liable to military service u ider Military 
Service Act, received three calling-up notices, 
dated July 18, 1917, signed by a recruiting officer, 
requiring applt. to report himself for military 
service on July 24, 1917, but the notices stated 
no place or time at which he was to report himself. 
These notices were, on receipt thereof, handed by 
applt. to his solr., who communicated with the 
recruiting officer & was i^ormed by him in a letter 
as to the place at which applt. should report 
himself on July 24. Applt. failed to attend & 
was charged with being an absentee without leave. 
At the hearing of the charge he did not deny that 
he had notice of the time & place at wliich to 
report, & the justices convicted him. On a case 
stated : — Held : it must be assumed that applt. 
was informed by his solr. as to the time & place 
for reporting himself, & therefore there was 
evidence before the justices on which they could 
properly convict applt. — Gerhold v. Day (1917), 
87 L. J. K. B. 659 ; 117 L. T. 813 ; 82 J. P. 78 ; 


133, D. C. 


Sect. 2.— THE SPECIAL RESERVE. 

A^ee Reserve Forces Act, 1882 (c. 48) ; Terri- 
torial Reserve Forces Act, 1907 (c. 9) ; Territorial 
& Army Militia Act, 1921 (c. 37). 

148. Legacy to officer commanding militia 
battalion — Effect of transfer to Territorial force.] — 
Testator, who died in 1902, directed his trustees 
at the end of seven years to divide an accumula^d 
fund among {inter alia) the institutions to which 
he had given legacies, or such of them as should 
then be existing, in proportion to their legacies, 
in the event of any institution ceasing to exist 
prior to the expiration of seven years, then over. 
He gave legacies to the officers commanding 
certain bodies of Volunteers & Yeomanry & 
Militia '.—Held : the effect of Territorial & Reserve 
Forces Act, 1907 (c. 0), was to reorganise & not to 
destroy the military forces existing at the passing 
of Territorial & Reserve Forces Act, 1907 (c. 9), 
& accordingly, the respective shares of the fund 
attributable to the legacies were payable, in the 
case of the Volunteei's Yeomanry to the county 
assocns. representing the units of the Territorial 
Force, & in the case of the Militia t-o the officer 
commanding the unit of the Army Reserve, wliich 
respectively corresponded to the several bodies 
for the benefit of which the legacies were originally 
given. — Rc Donald, Moore v. Somerset, [1909] 
2 Ch. 410 ; 78 L. J. Ch. 761 ; 101 I.. T. 377 ; 53 
Sol. .To, 673. 


PART VI. SECT. 1. 

h. Liability of • colonel of militia 
— For troops* clothing.] — A lieutenant- 
colonel of militia waa held not to bo 
liable for the price of clothing ordered 
by him for hfs men, he being merely 
a servant of the Govt. — McIlderry v. 
Baldwin (1839), 6 0. S. 31.— CAN. 

k. Liability for exempt tax.] — An 
alien resident in this Province is 
liable to the payment of an exempt 
tax of thirty BhilUngs annually, under 
Militia Act, 6 Geo. 4, c. 18, & not 
merely to one payment of that sum. 


— Watson v. Haley (1840), 3 N. B. R. 
(I Kerr) 124.— CAN. 

l, .] — An alien cannot dis- 

charge himself from the tax Imposed 
by 6 Geo, 4, c. 18, by showing that he 
had enrolled himself & served in the 
militia of the Province. — Brannen v. 
Williams (1848), 6 N. B. R. (1 All.) 
222.— CAN. 

PART VI. SECT. 2. 

m. Who is a “ volunteer or reser- 
inst.**] — A member of a regiment of 
(Canadian militia organised under 


Militia Act, R. S. C. (1906), (c. 41). is 
a “ volunteer or reservist ” within 
Volunteer & Reservists* Relief Act, 
8. 2 (3), & s. 3 (2). — Calgary Brewing 
& Malting Co. v. McManus (1916), 
34 W. L. R. 1027 ; 10 W. W. It. 96^ 
—CAN. 

n. Right of officer to pension — Based 
on pay & allowances .] — Hodgins v. R. 
(1921), 20 Exch. C. R. 454 ; 60 D. L. R. 
626.— CAN. 

o. Bight to assign gratuity .] — Union 
Bank of Canada v. Newcomen 
(1924), 55 O. L. R. 17.— CAN. 
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Part VII. — ^The Territorial Force. 


See Army Act, 1881 (c. 58), ss. 143-147, 181 (5) ; 
Ilailway Regulation Act, 1844 (c. 85), s. 12 ; 
Cheap Trains Act, 1883 (c. 84), s. 6; National 
Defence Act, 1888 (c. 31), s. 4 ; Territorial & 
Reserve Forces Act, 1907 (c. 9). 

Exemption from tolls.]— >966 Nos. 254, 255, post. 


Buildings used by Territorial Forces — Under 
London Building Acts.]— >9e6 Metropolis, Vol. 
XXXIV., p. 584, Nos. 64, 65. 

Houses In occupation of Instructors — Exemption 
from poor rate.] — See Rates & Rating, Vol. 
XXXVIII., pp. 486, 487, Nos. 438-448. 


Part VIII. — The Air Force. 


Establishment of Air Force.] — See Air Foico 
(Consolidation) Act, 1917 (c. 51). 

Auxlllpy Air Force & Air Force Reserve.] — 

See Auxiliary Air Force & Air Force Reserve Act, 
1924 (c. 15), s. 1. 


Air navigation.] — See Air Navigation Act, 1920 
(c. 80). 

LlabiUty of Air Council to be sued.]— 566 Public 
Authorities, Vol. XXXVIII., pp. 58, 63. Nos. 
343, 387. 


Part IX. — Matters Common to Navy, Army and Air Force. 


Sect. 1.— CIVIL RIGHTS AND LIABILITIES. 

Suh-sect. 1. — In General. 

Actions for damages.] — See Sub-sect. 2, post. 
Criminal liability of sailors & soldiers.] — Sec 

Sub-sect. 3, post. 

Effect of military or naval service on domicil.] — 

See Conflict op Laws, Vol. XI., pp. 314, 315, 
321, 322, 335, 336, Nos. 51, 65, 97-106, 238-243. 

Duty to suppress riots.] — 5e6 Criminal Law, Vol. 
XV., p. 649, Nos. 6929, 6930. 

Voting qualifications of soldiers & sailors.] — 
See Flections, Vol. XX., pp. 9, 13, 14, Nos. 23, 
72-74. 

Sale of intoxicating liquors in canteens.] — See 

Intoxicating Liquors, Vol. XXX., p. 74, Nos. 
589, 590. 

Reports & complaints to authorities— Privilege.] 

— See Libel & Slander, Vol. XXXIT., pp. Ill, 
M12, 133, Nos. 1430-1430, 1639. 

Settlement of sailors & soldiers & their depen- 
dents.]— 566 Poor Law, Vol. XXXVII., pp. 253, 
318, 334, Nos. 486, 1166, 1157, 1372-1374. 

Protection of naval & military authorities.] — 
See Public Authorities, Vol. XXXVIII., pp. 65, 
66, 79, 80, Nos. 404-412, 504-506; Public 
Authorities Protection Act, 1893 (c. 61); Army 
Act, 8. 170 ; Militia Act, 1882 (c. 49), s. 16 ; 
Territorial Army & Militia Act, 1921 (c. 37), s. 4, 
sebed. IT. 


Sub -sect. 2. — Actions for Damages against 
Naval and Military Authorities. 

A. By Persons in Naval and Military Service. 
149. Acts done or words spoken In course of 
duty.] — Sutton v. Johnstone, Johnstone v. 
Sutton (1786), 1 Term Rep. 510 ; 99 E. R. 1226, 
Ex. Ch. ; affd. (1787), 1 Bro. Pari. Cas. 76 ; 1 


Teim Rep. 781, H. L. ; revsg. (1785), 1 Term Rep. 
493. 

Ayinofations : — Distd. Warden v. BaJlcy (1811), 4 Taunt. G7. 
Apia. DawkinH r. Kokeby (1866), 4 F. & F. 806 ; Dawkins 
l*atilet (1869), L. K. 5 Q. B. 94. Consd. DawkiM r. 
Bokeby (1873), L. R. 8 Q. B. 255 ; Heddon v. Evans 
(1919),^35 T. L. R. 642. Refd. Ellis r. Abrahams (1846), 
10 J, P. 820 ; Hodprkinson v. Fcrnie (1857), 3 C. B. N. S. 
415 : Grant v. Secretary of Statei for India (1877), 2 
O. V. 1). 445 ; Kx p. Marais, [19021 A. C. 109 ; R. v. 
Army Council, Ex p. Ravenscroft, [19171 2 ^ B. 504 : 
Fraser V. Balfour (1918), 87 L.J.K. B. 1116. Mentd. Hill 
V. Yates (1818), 2 Moore, C. P. 80 ; Whitelegrg v. Richards 
(1822), 6 Moore, C. P. 501 ; Taylor u. Willans (1831). 2 
B. & Ad. 845 ; Mitchell v. Jenkins (1833), 5 B. & Ad. 
588 ; Cano r. Chapman (1836), 6 L. J. K. B. 49 ; MusgTovo 
V. Newell (1836), 1 M. & W. 582 ; Broad v. Ham (1839), 
5 Blntf. N. C. 722 ; Panton v. Williams (1841), 2 Q. B. 
109 ; Ferguson v. Klnnoull (1842), 9 Cl. & Fin. 2..)1 ; 
MIcholl V. Williams (1843), 11 M. & W. 205 ; Feather v. R. 
(1865), 6 B. & S. 257 ; Lister v. Perryman (1870), L. R. 
4 H. L. 521 ; Abrath v. N. E. Ry. (1886), 55 L. T. 63 ; 
Brown v. Hawkes, [1891] 2 Q. B. 718. 

150. .] — In an action by an officer against 

his commander, for false imprisonment, malicious 
prosecution, & conspiracy to cause his removal 
from the Aimy, it appeared that more than four 
years before action, bis commander, deft., had 
decided against him on some dispute with brother 
officers, that pltf. after this had been put under 
arrest by him for some supposed slight, for which 
he was kept in custody mofe than eight days, 
& not brought to a court martial, & that ultimately, 
in consequence of pltf.’s complaints against his 
commanding officers, including deft., a ct. of 
inquiry sat, before which deft., with others, gave 
evidence against him of want of temper, & proper 
respect, etc., for which the ct. reported him unfit 
for command, &> upon this he was compelled by the 
Commander-in-Chief to retire ; — Held : there was 
no cause of action on any of the counts, as the 
matters were purely military, & there was no 
evidence of malice. — Dawkins v. Rokeby (Lord) 
(1866), 4 F. & F. 806, N. P. , ^ ^ ^ 

Annotations: — Apld. Dawkins v. Pa^kf a 

Q. B. 94. flonad. Dawkins v. Rokoby (1873), L. R. 8 


PART VII. 

p. Biaht of volunteer corps to make management rules — Officer failing to pay subscription to corps -Whether action lies.] 
—Morrison r. Neilson (1887), 14 R. (Ct. of Sess.) 452 ; 24 Sc. L. R. 318.— SCOT. 
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Royal Forces. 


Sect. riglits and liabilities : Sub-sect. 2, A. 

Q. B. 255. Apld. Grant v. Secretary of State for India 
(1877), 2 C. P. D. 415 : 11. v. Army Coimcll, Exp. i^vens- 
croft, [1917] 2 K. B. 504. Refd. He Tufnell’B Pctn. 
(1876), 45 L, J. Ch. 731 ; Marks v. Frogley, [1898J 1 Q. B. 
888 ; Fraser v. Balfour (1918), 87 L. J. K. B. 1116. 

161 . ,] — Pltf, brought three actions, 

charging in each that deft, conspired with other 
persons to make a false & malicious representation 
to the Commander-in-Chief that he, pltf., was unfit 
to command his regiment. Defts. ^d not plead, 
but took out a summons to stay proceedings on 
affidavits, stating that some years ago they were, 
respectively, members of a military ct. of inquiry, 
& that the actions were brought solely in respect 
of official & judicial acts done by them as members 
of the ct., & that until they were appointed mem- 
bers of the ct. they knew nothing of pltf. These 
statements being uncontradicted, the ct. ordered 
all proceedings to be stayed. — Dawkins v. Saxe 
Weimar. (Prince Edward), Dawkins v. Wyn- 
YARD, Dawkins v. Stephenson (1876), 1 Q. B. D. 
499 ; 45 L. J. Q. B. 567 ; 35 L. T. 323 ; 24 W. R. 
670. 

Annotations: — Refd. Edmunds v. A.-G. (1878), 47 L. J. Ch. 
345. Mentd. McHenry v. Lewis (1882), 21 Ch. D. 202 ; 
Bruce v. Ailesbury (1892), 36 Sol. Jo. 865 ; Salaman v. 
Secretary of State in Council of India (1906), 94 L. T. 858. 

152. Maliciously.] — Lett/crs from the com- 
manding officer of a regiment to his immediate 
superiorj containing charges against the colonel 
in command ; & a conversation with a Member 
of Parliament as to a question to be put in the 
House of Commons relative to the dismissal of the 
colonel 6n those charges held communications made 
on a privileged occasion. But circumstances 
showing that the letters were written not from a 
sense of duty, but from personal resentment on 
account of other matters, & that the object of the 
conversation was to prejudice pltf., by reason of 
such personal resentment, held evidence of actual 
malice, taking away the privilege. — Dickson v. 
Wilton (Earl) (1859), 1 F. & F. 419, N. P. 

Annotations : — Distd* Dawkins v. Paulet (1869), L. II. 5 
Q. B. 94 ; Dawkins v. Uoknby (1873), L. R. 8 Q. B. 255. 
Refd. Beatson v. Sken (I860), 5 H. & N. 838 ; Hennessy 
V. Wright (1888), 21 Q. B. D. 509 ; Pratt v. Britlsli 
Medical Assocn., [1919] 1 K. B. 244. Mentd. Cooper v. 
Blackmore (1686), 2 T. L. R. 740. 

153. -.] — In an action against a late 
Secretary of State for War, a lord lieutenant, 
commandant of the militia of the district, & the 
colonel of a regiment of militia, for causing, by 
means of false charges, the removal of pltf. from 
the office of lieutenant-colonel of the regiment : 
the first count being for a conspiracy to cause his 
removal, & making such charges in pursuance of 
the conspiracy ; the second for making such 
charges, maliciously without reasonable or 
probable cause ; it appeared that charges, chiefly 
of neglect, based on a report of a regimental board, 
had been sent by the colonel to pltf. in writing, for 
the purpose of being answered by him, & that the 
charges, & his written answers, in effect admitting 
a certain amount of neglect of military duty, were, 
with all the papers he appended thereto, sent by 
the colonel-in-chief to the commandant, who first 
saw the colonel, & then pltf., upon the subject, 
& heard their statements Sc counter-statements ; 
Sc afterwards. Sc at the instance of the colonel. Sc 
after both of them had applied to. Sc had an inter- 
view with, the Secretary at War, with a view to 
pltf.’s removal, sent to the Secretary of War a 
formal list of charges drawn up by the colonel, Sc 
including some which were new & of a graver 
character, & as to which there had been no inquiry ; 
but which, with the others, had been sent to pltf. 
for his answers, Sc were sent, with his answers in 


writing ; Sc the Secretary of State thereupon, 
after perusing the charges & written answers, 
without further inquiry declared that pltf. must 
be desired to resign ; & afterwards, on remon- 
strance, appointed a military board of inquiry, 
before whom pltf. was fully heard, but against 
whose conduct of the inquiry certain complaints 
were made by pltf. ; Sc ultimately, after their 
report, directed the dismissal of pltf. upon the 
charges of neglect, as admitted upon his own 
statements : — Held : (1 ) to sustain a verdict for 
pltf. upon the first count, both the other two defts. 
must be convicted, as it charged, in substance, a 
conspiracy ; but, on the other count, either might 
be convicted ; (2) assuming the charges, or those 
of them on which pltf. was really dismissed, were 
founded upon facts, as they appeared, or were 
represented, to the colonel, there was reasonable 
ground for preferring them ; (3) if the com- 

mandant acted honestly on the representation 
made to him by the colonel, he was not liable, 
therefore, on either count, the question for the jury, 
in substance, was whether defts. acted honestly Sc 
bond fide ; or without any belief in the truth of the 
charges, Sc from a bad Sc improper motive. — 
Dickson v. Combermerb (Viscount) (1863), 3 
F. & F. 527, N. P. 

Annotations: — As to (3) Distd. Dawkins v. Paulet (1869), 

L. R. 5 Q. B. 94. Consd. Grant v. Secretary of State for 

India (1877), 2 C. P. D. 445. 

154 . ,] — In an action against a 

commanding officer of the Guards, for maliciously 
procuring the discharge of pltf., a private soldier, 
it appearing that the commanding officci* had 
absolute power to discharge private soldiers, Sc 
had so discharged pltf., an amendment was 
directed, so stating the fact charging deft, with 
maliciously discharging pltf. ; Sc held that, there 
being reasonable ground for suspecting pltf. of 
felony, which had been committed, Sc deft, having 
acted bond fide^ he was entitled to the verdict. — 
Freer v. Marshall (1865), 4 F. Sc F. 485, N. P. 
Annotation : — Refd. Dawkins v. Rokeby (1806), 4 F. & F 

806. 

155. -.] — An action will not lie against 

a superior official of the Army or Navy for mali- 
ciously causing pltf. to be retired from the service. 
— Fraser v. Hamilton (1917), 33 T. L. R. 431, 

0. A. 

Annotations : — Consd. Fraser v. Balfour (1918), 87 L. J. K. B. 

1116. Apld. Heddon v. Evans (1919), 35 T. L. R. 642. 

156. Without reasonable Sc probable 
cause.] — ^A military person cannot maintain an 
action against his officer for acts done by or under 
orders from his superiors, which they would have 
a right to give. Sc which he would be bound by 
military law to obey, unless, at all events, he has 
himself caused Sc procured such orders by means 
of reports or representations, malicious, or for 
some sinister & improper motive, Sc also without 
any reasonable or probable ground. Sc it is not 
enough, in order to show malice, that the report 
is in some respect untrue, in point of fact, unless it 
also appears to have been wilfully imtrue, Sc 
without any reasonable ground. — Keighley v. 
Bell (1866), 4 F. Sc F. 763, N. P. 

Annotations : — Consd. Dawkins v. Rokeby (1866), 4 F, & F. 

806 ; Marks v. Frogley, [1898] 1 Q. B. 888. Reid. 

Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255 ; R. v. 

Army Council, Ex p. Ravensoroft, [1917] 2 K. B. 604 ; 

Fraser v. Balfoiu: (19i8), 87 L. J. K. B. 1116 ; Heddon v, 

Evans (1919), 35 T. L. R. 642. 

167 . ,] — No action would lie 

against a military officer for an act done in the 
ordinary course of his duty as such officer, even 
if done maliciously Sc without reasonable or 
probable cause. — D awkins v. Paulet (Lord) 
(1869), L. R. 5 Q. B. 94 ; 9 B. & S. 768 ; 39 L. J. 
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Q. B. 63 ; 21 L. T. 684 ; 84 J. P, 229 ; 18 W. E. 
336. 

Apld. Dawkiixs v. Rokeby (1873), L. R. 8 


356. Beil Henwood v. Haiiison (1872)1 L. R. 7 O. p! 
606 ; H^t r. Gumpach (1873), L. R. 4 P. 0. 439 : Dawkins 
V. Saxe Weimar (Prince Edward), Dawkins v. Wynyard, 
Dawkins v. Stephenson (1876), 24 W. R. 670 ; R. v. 
Army Council, Ex p. Ravenscroft, [1917] 2 K. B. 504 : 
Fraser v, Balfour (1918), 87 L. J. K. B. IIIG. 

168. 


“.] — A military officer is 
liable to an action for damages if in excess of Ms 
jurisdiction he commits an act which amounts 
to false imprisonment or other common law wrong, 
even though he purports to act in the course of 
military discipline ; but if his act is within his 
jurisdiction & is done in the course of military 
discipline no action will lie on the ground only 
that the act has been done maliciously & without 
reasonable & probable cause. — IIeddon v. Evans 


(1919), 35 T. L. B. 642 ; O’Sullivan’s Military I^aw 
&; Supremacy of Civil Courts, 42. 

See, also. Libel, Vol. XXXII., pp. Ill, 112, Nos. 
1430-1436. 

159 . In excess of jurisdiction.] — F rye’s 

Case (1746), 1 McArthur on Naval & Military 
Courts Martial, 4th ed., App. XXIV., 436. 
Annotation: — Congd. Warden v. Bailey (1811), 4 Taunt. 67. 

160. .] — Tonyn’s Case (prior to 1811), 

cited in 4 Taunt, at p. 71 ; 128 E. R. 254. 

161. .] — Heddon V. Evans, No. 158, 

ante. 

152. In abuse of authority.] — W all v , 

M‘Namara (1779), cited in 1 Term Kop. at p. 636 t 
99 E. 11. 1239. 


163. .] — SwiNTON V. Molloy (1783), 

cited in 1 Term Rep. at p. 537 ; 99 E. R. 1239. 

164. .] — Grant v. Shard (1784), 

cited in 4 Taunt, at p. 85 ; 128 E. R. 260. 

165. .] — An action of trespass lies 

for an inferior military officer against Ms superior 
officer, both being under martial law, who imprisons 
him for disobeffience to an orde^r made under 
colour, but not witMn the scope of military 
authority, although the imprisonment be followed 
by a trial by a court martial. — Warden v. Bailey 
(1811), 4 Taunt. 67 ; 128 E. R. 253 ; subsequent 
proceedings, sub nom. Bailey v. Warden (1815), 
4 M. & S. 400. 

Annotations : — Consd. Dawkins v. Rokcby (1873), L. R. 8 
g. B. 255. Refd. Dawkins v. Paulet (1809), L. R. 5 
g. B. 94. 

166. .] — In trespass against the 

adjutant of a regiment of local militia for arresting 
& imprisoning a serjeant in the same regiment, 
upon a charge of unsoldier-like conduct in exciting 
disobedience & mutiny, it is a good defence upon 
the general issue that the action was not brought 
within six months after the fact committed ; but 
if the imprisonment is continued by deft., in 
pursuance of orders from the commanding officer 
of the regiment, to a period witMn six months, the 
action lies ; unless the continuance of it be justi- 
fiable on the part of the commanding officer ; & 
such continuance was held to be justifiable where 
it was in order to bring pltf. to a general court 
martial for uttering words in the presence of 
several serjeants & others of the same regiment, 
amounting to disorderly conduct on the part of 
pltf., to the prejudice of good order & military 
discipline, witMn Articles of War, Art. 2, sect. 24, 
although the words uttered referred to an order 
made by the commanding officer, wMch he was not 


strictly competent to make, & although pltf. was 
acquitted by the sentence of the court martial. — 
Bailey v . Warden (1815), 4 M. & S. 400 : 105 
B. B. 882. 

Annotation: — ^Reld. Dawkins v. Paulet (1869), L. 11. 5 

Q. B.¥4. 

167. Within limits of Jurisdiction.] — Plea 

justifying a libel, wMch stated the grounds on which 
pltf. was dismissed the East India Co.’s service, on 
the ground that the co. ordered deft., as Governor 
in Council, to dismiss pltf. for the reasons assigned ; 
the plea does not show a sufficient justification 
for publisMng the causes of dismissal. — O liver v. 
Bentinck (1811), 3 Taunt. 456 ; 128 E. R. 181. 

168. .] — Edmondson v. Bundle 

(1903), 19 T. L. R. 356. 

169 . Action for negligence.] — W eaver 

V. Ward (1616), Hob. 134; Moore, K. B. 864; 
80 B. R. 284. 

Annotations: — Refd. BessoytJ. Olllot & Lambert (1682), T. 

Raym. 467 : Sbarrod v. L. & N. W. Ry. (1849), 4 Exeb. 

580; Stanley v. Powell, [1891] 1 Q. B. 86. Mentd. 

Mitchil V. Alestrco (1676), 1 Vent. 295 ; Dickenson v. 

Watson (1682), T. Jo. 205 : Gibbon v. Pepper (1695), 2 

Salk. 637 ; K. v. Kelt© (1696), 1 Ld. Raym. 138 ; R. v. 

Gill (1719), 1 Stra. 190 ; Scot v. Shepherd (1773), 3 WUs. 

403 ; McManus v. Crickott (1800), 1 East, 106 ; J^ame v. 

Bray (1803), 3 East, 593 ; Hall v. Fearnley (1842), 12 

L. J. Q. R. 22. 

170. Action for wrongful dismissal.] — The 

statement of claim in an action against the 
members of the Army Council for wrongfully 
procuring pltf.'s dismissal from the Army, or 
alternatively, for having wrongfully coerced & 
intimidated him into resigning his commission, 
struck out on tlie ground that it disclosed no 
reasonable cause of action. — W oods v. LYTTEiiTON 
(1909), 25 T. L. R. 665, C. A. 

Annotation : — Refd. neddon v, Evans (1919), 35 T. L. R. 

• 642. 

171. .] — Fraser v. Balfour, No. 26, 

ante. 

B. By Civilians. 

See, generally. Public Authorities, Vol. 
XXXVIII., pp, 101 et seq. 

172. Acts done in course of duty — In excess of 
authority — Confirmation of illegal sentence of 
court martial — Sentence imposed on civilian.] — 
CoMYN V. Sabine (1738), cited 1 Cowp. at p. 169 ; 
98 E. R. 1026. 

173. .] — In an action against the 

Governor of Gibraltar, for assault & false imprison- 
ment, it was proved that a party of soldiers, under 
the command of Ms military secretary surrounded 
pltf.’s house, & that wMle a search was making in 
the adjoining house for a Spaniard who was 
suspected to be concealed there, pltf,, in attempting 
to leave his house, was prevented from so doing by 
a sentinel placed at the door, who compelled him 
to return. It was also proved, that deft, had 
repeatedly expressed a desire to apprehend the 
Spaniard ; that Ms secretary, being unattached, 
could not employ the troops on such a service 
except by Ms directions, & that deft, had never 
called hi secretary to account for what had 
occurred. It further appeared, on the evidence 
of pltf.’s brother, that pltf. had told him that 
deft, expressed to pltf. Ms regret at having been 
obliged to direct the search. No evidence was 
given on the part of deft. The jury having 
returned their verdict for pltf. : — Held : thev were 
warranted in coming to the conclusion that deft, 
had ordered the search, & the act complained of 
was a necessary consequence of deft.’s orders. — 
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q. Injury to civilian during rifle 
practice.] — Larosk v. R. (1901), 21 


C. L. T. 327 ; 31 S. C. R. 206.— CAN. 

r. Action against gunner — Firing on 
vessel— How far order from . Governor 
justification.}— A gunner.oannot/ Justify 


the act of firing upon a vessel by an 
order from the Governor requiring all 
vessels before they proceed to sea to 
be provided with passes from the 
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Sed. 1 . — Civil rights and liabilities: Suh-sect, 2,B. ; 
sub-sect. 3. Sect. 2: Sub-sect. 1, A. (a) i. & ii., 
«fc jb) i.] 

Glynn v, Houston (1841), 2 Man. & G. 337 ; 4 
State Tr. N. 8. App. 1368 ; 2 Scott, N. R. 548 ; 5 
Jur. 195 ; 133 E. B. 775. 

Annotation: — ^Refd. Scott v. Seymour (1862), 10 \V. R. 739. 

174. .] — An ofRcer in command of 

military cantonments, liaving general control of 
the police in the absence of the cantonment 
magistrate, believing applt. to be or to be likely to 
become a dangerous lunatic, directed two medical 
officers to examine him, 4fe placed a guard over him, 
until they could decide on the case. The medical 
officers reported that applt. was perfectly sane : — 
Held : as the conduct of the officer was not 
authorised by law, the fact that he acted in 
perfect good faith in the supposed discharge of a 
public duty, & on a bond fide belief that applt. was 
dangerous did not jirevent his being liable for 
damages at the suit of applt. — Sinclair v. 
Broughton & Government of India (1882), 47 
L. T. 170, P. C. 

176. Within Umits of jurisdiction.] — Be- 

fore the passing of Pacific Islanders Protection 
Act, 1872 (c. 19), pltf.’s vessel sailed on a voyage 
to the South Sea Islands for the purpose of ftsliing ; 
her master hired native labourers, & after the 
fishing was over the vessel was engaged in carrying 
the natives home when she was seized by a man 
of war, .of which deft, was commander ; at the 
time of the seizure deft, bond fide believed that 
there was reasonable ground for suspecting that 
an offeilcc had been committed against Pacific 
Islanders Protection Act : — Held : m action would 
lie against deft. — Burns v. Nowell (1880), 5 
Q, B. D. 444 ; 49 L. J. Q. B. 468 ; 43 L. T. 342 ; 44 
J. P. 828 ; 29 W. R. 39 ; 4 Asp. M. L. C. 328, C. A. 


Sub-sect. 3. — Criminal Liability. 

See, generally, Criminal Justice Act, 1802 
(c. 85). 

176. Illegal exercise of military or naval 
authority.] — I conceive that a regimental court 
martial & those who are to see its sentence put into 
execution, are bound by the rules which good sense, 
experience & humanity point out as not being so 
excessive as upon the very face of them to be 
possibly the means of executing a sentence they 
could not pronounce, namely, a sentence of death. 
... I take it, they are boimd to inflict that 
measure of punishment which has been known 
ordinarily to be infiicted & borne ; & it may be a 
question, whether, if the quantity be inordinate 
in proportion to the instrument, that may not be 
evidence of such malice as may constitute that 
which would otherwise be justifiable, a murder 
according to the definition of the law of England 
(Macdonald, C.B.). — Wall’s Case (1802), 28 
State Tr. 51, 144. 

— — .] — See, also, Criminal Law, Vol. XV., 
p. 791, Nos. 8532-8536. 

177. Acts of oppression — Colonial governor.] — 

R. v. PiCTON (1812), 30 State Tr. 225. 

Annotations .— Refd. Re Eyre (1868), 16 W. R. 754. Mentd. 

Laoon v. Hlgglng (1822), 3 Stark. 178 ; Rowe r. Brenton 

(1828), 3 Man. & Ry. K. B. 133 ; Barnes v. Stnart (1834), 

1 y. & C. Ex. 119 ; De Bodo's Case (1845), 8 Q. B. 208 ; 

Scott t). Seymour (1862), 1 H. & C. 219 ; Anderson r. 

Gorrle, fl895J 1 Q. B. 668. 

178. Refusal to obey order of justices — Bas- 
tardy.] — It is an indictable offence for a soldier to 

Governor on pain of being fired at & 
compelled to pay for the powder Sc 
shot. — T rimminoham & Co. v. Gaskin 


Forces. 

refuse to obey an order of justices callii]^ on liim 
to pay a sum of money weeldy for the maintenance 
of his bastard child, &; he is not exempted from 
imprisonment under such indictment by 12 & 13 
Viet. c. 10, B. 52, the subject-matter of sucli indict- 
ment being a “ criminal matter,” & therefore not 
within the operation of 12 & 13 Viet. c. 10, s. 52. — 
R. V. Ferrall (1850), 2 Den. 51 ; T. & M. 390 ; 

4 New Sess. Cas. 393 ; 20 L. J. M. C. 39 ; 16 

L. T. O. S. 539 ; 15 J. P. 20 ; 15 Jur. 42 ; 4 Cox, 

C. C. 433 ; 169 E. R. 413, C. C. R, 

Annotations .•—Refd. Scott V. Scott, [1913] A. C. 417. 
Mentd. Dale’s Case, Enraght’s Case (1881), 6 Q. B. D. 376. 

179. Liability for riot in military camp.] — A 
riot is* a riot within Riot (Damages) Act, 1886 
(c. 38), even if the rioters were soldiers & it has 
taken place in a military camp, &, if it is not shown 
that the police were deprived of their rights over 
the area occupied by the camp, although there 
was difficulty in exercising these rights, the 
requisite of the Act that the riot should occur in 
a police district is satisfied. — Pitchers v. Surrey 
County Council, [1923] 2 K. B. 57 ; 92 L. J. K. B. 
415 ; 128 L. T. 746 ; 87 J. P. 113 ; 39 T. L. R. 
233 ; 67 Sol. Jo. 402 ; 21 L. G. R. 204, C. A. 
Annotation : — Consd. Jarvis v. Surrey County Council, [1925] 
1 K. B. 554. 

Superior orders as ground of defence.] — See 

Criminal Law, Vol. XIV., pp. 52, 53, Nos. 187, 
188. 


Sect. 2.— PRIVILEGES AND EXEMPTIONS. 

Sub-sect. 1. — Testamentary Privileges. 

A. Condiiions of Eligibility, 

(a) Sailors. 
i. In General. 

See Stat. Frauds, s. 23 ; Administration of 
Estate Act, 1925 (c. 23), s. 56; Wills Act, 1837 
(c. 26), s. 11 ; Navy & Marines (Wills) Acts, 
1868 (c. 72); 1897 (c. 15); 1914 (c. 17); Wills 
(Soldiers & Sailors) Act, 1918 (c. 58), ss. 1, 2. 

180. Whether will must be made at sea.] — 
Key V. Jordan (1712), cited 3 Curt, at p. 541 ; 
163 E. R. 818. 

Annotation : — Refd. Drummond v. Purish (1843), 3 Curt. 522. 

181. .] — Euston (Earl) v. Seymour 

(Lord) (1802), cited 2 Curt. 339 ; 163 E. R. 432. 
Annotations : — Consd. In the Goods of Hayes (1839), 2 Curt. 

338. Distd. In the Goods of Lay (1840), 2 Curt. 375. 
Refd. Drummond v. Parish (1843), 3 Curt. 522 : In the 
Estate of Thomas, In the Estate of Bowly (1918), 34 
T. L. II. 626. 

182. .] — Assuming these papers to have 

been written de facto on board this ship, I am not 
prepared to say they would be entitled to probate 
as a mariner’s will ; for it must be borne in mind 
that the words of Wills Act, 1837 (c. 26), are 
“ mariner or seaman, being at sea ” ; & it appears 
this vessel did not sail till Mar. 30, fifteen days 
after the will bears date. Can it then be said that 
these papers were written at sea within the true 
meaning of the statute ? I think not (Dr. Lushing- 
TON). — In the Goods o/ Corby (1864), 1 Ecc. & Ad. 
292 ; 23 L. T. O. S. 346 ; 18 Jur. 634 ; 164 E. R. 
169. 

Annotation .•—Distd. In the Goods o/ M’Murdo (1867), L. H. 
1 P. & D. 540. 

183. .] — A member of a local corps of the 

St. John’s Ambulance Assocn., being about to 
start from home under orders to join H.M.S. 
Pembroke, permanently stationed at Chatham, 
wrote out at home on the morning of his departure 

OF Scotland, Ltd. v. Shaw, [1913] 
S. O. 133 : 50 So. L. II. 81 ; [1912] 
2 S. L. T. 348.— SCOT. 


(1821), 1 Nfld. L. R. 244.— NFLD. 

t. IMMity of commanding officer 
for bank overdraft .} — National Bank 
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a document disposing of his property. He re- : 
mained in barracks at Chatham & did not go on 
board ship till he joined a transport on Aug. 17, 
1914, & he was wrecked in her on Oct. 30, 1914 : — 
Held : not within the exception in Wills Act, 1837 
(c* 26), s. 11. — In the Estate o/ A nderson, Ander- 
son V, Downes, [1916] 1 P. 49 ; 86 L. J. P. 21 ; 
114 L. T. 619 ; 32 T. L. R. 248 ; 60 Sol. Jo. 254. 

184. .] — In order that a seaman’s will may 

be valid under Wills Act, 1837 (c. 26), s. 11, it is 
necessary that the will should be made when the 
seaman is at sea. — In the Estate of Thomas, In the 
Estate o/Bowly (1918), 34 T. L. R. 626 ; 62 Sol. 
Jo. 784. 

185. Ship in river on naval expedition.] — 

A codicil signed, but not attested, on board a 
Queen’s ship in a river, by the commander-in- 
chief actually engaged in a naval operation, held 
to be within Wills Act, 1837 (c. 26), s. 11, & to 
incorporate a prior codicil signed by him, but not 
attested, whilst living ashore. — In the Goods of 
Austen (1853), 2 Rob. Eccl. 611 ; 21 L. T. O. S. 
66 ; 17 Jur. 284 ; 163 E. R. 1431. 

Annotation: — ^Refd. In the Goods of M'Murdo (1867), 37 

L. J. P. & M. 14. 

186. Ship lying in river before sailing.] — 

A letter containing testamentary dispositions 
written on a ship lying within a river, & before the 
ship has actually sailed, may be a valid will as 
made by a seaman at sea. — In the Goods o/ P atter- 
son (1898), 79 L. T. 123. 

187 . Seaman returning from service.] — 

A surgeon in the Navy was invalided at a foreign 
station, & wrote a letter at sea on board a steam- 
ship, on which he was a passenger homewards, 
containing directions as to the manner in which 
he wished his propei’ty to be disposed of ; — Held : 
(1) a surgeon in the Navy was a mariner or sea- 
man within the provision contained in Stat. 
Frauds, s. 23, Wills Act, 1837 (c. 26), s. 11, 
exemiiting mariners or seamen, being at sea, from 
making formal wills ; (2 ) although deceased was 
not on duty at the date of the letter, yet, as he was 
returning from service, this will was entitled to 
probate, as made at sea. — In the Goods of Saunders 
(1865), L. R. 1 P. & D. 16 ; 35 L. J. P. & M. 26 ; 
13 L. T. 411 ; 11 Jur. N. S. 1027 ; 14 W. R. 148. 
Annotations : — As to (1 ) Consd. In the Estate of TLoinaa, In 

the Estate of Bowly (1918), 34 T. L. R. 626. Refd. In the 

Goods o/McMiirdo (1867), 17 L. T. 393. 

188. Ship permanently stationed in har- 

bour.] — A will made by a mariner serving on board 
H.M.S. Excellent whilst she was permanently 
stationed in Portsmouth harbour, was held to be 
the will of “ a mariner or seaman being at sea,” & 
within Wills Act, 1837 (c. 26), s. 11. — In the Goods 
of M‘Murdo (1868), L. R. 1 P. & D. 540 ; 37 
L. J. P. & M. 14 ; 17 L. T. 393 ; 32 J. P. 72 ; 3 
Mar. L. 0. 37 ; sub nom. Re lyiAcMuRDo, 16 W. R. 
283. 

Annotations: — Refd. In the Goods of Patterson (1898), 79 

L. T. 123 ; In the Estate a/ Anderson, Anderson v. Downes, 

[1916] P. 49 ; Re Wernhor, Wornher v. Beit, [1918J 1 Cli. 

339. 

See, now. Wills (Soldiers & Sailors) Act, 1918 
(c. 58), ss. 1, 2. 

189. Necessity for death “ at sea — Accidental 
death on shore.] — The will of a seaman, who went 
on shore, & there died by an accident, allowed to 
pass as that of a seaman “ at sea,” under Wills 
Act, 1837 (c. 26), s. 11. — In the Goods of Lay 
( 1840), 2 Curt. 375 ; 163 E. R. 444. 

Annotations: — Apld. In the Goods of Austen (1853), 21 

L. T. O. S. 65. Distd. In the Goods of Corby (1854), 1 
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192;. Naval surgeon ,] — A staff -eur- 
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Ecc. & Ad. 292, Refd. In the Goods of Saunders (1865), 
L. R. 1 P. & D. 16 ; In the Goods of M‘Murdo (1867). 
L. R. 1 P. & D. 640 ; In the Goods of Patterson (1898), 79 
L. T. 123 ; In the Estate o/ Anderson, Anderson v. Downes, 

B P. 49 ; In the Estate of Thomas, In the Estate of 
^(1918), 34 T. L. R. 626. 

100. Wills (Soldiers & Sailors) Act, 1918 (c. 58) 
— Extent of application — Will made before but 
death after passing of Act.] — Above Act, which 
enlarges the power of sailors to make a privileged 
vnll under Wills Act, 1837 (c. 26), by putting them 
in the same position as soldiers, applies to the case 
of a sailor who made his will before, but died after, 
the passing of above Act of 1918. — In the Estate of 
Yates, [1919] P. 93 ; 88 L. J. P. 92 ; 120 L. T. 
671 ; 35 T. L. R. 301 ; 63 Sol. Jo. 366. 

ii. Who is a Sailor, 

191. Purser of man of war.] — Probate allowed 
of an unattested codicil made at sea by a purser 
of a man of war, as that of a seaman, under the 
exception contained in Wills Act, 1837 (c. 26), 
s. 11.— /n the Goods o/ H ayes (1839), 2 Curt. 338 ; 
163 E. R. 431. 

A nnotationa .—Apld. In the. Goods of Saundei*8 (1865), L. R. 

1 P. & D. 16. Refd. In the Estate of Thonibs, In the 
Estate of Bowly (1918), 34 T. L. R. 626. 

192. Naval surgeon.] — In the Goods of Saun- 
ders, No. 187, aide, 

(6) Soldiers, 
i. In General, 

See Stat. Frauds, s. 23 ; Administration of 
Estates Act, 1925 (c. 23), s. 56 ; Wills Act, 1837 
(c. 26), s. 11 ; Wills (Soldiers & Sailors) Act, 1918 
(c. 68). 

193. What constitutes actual military service — 
Service in India.] — In the Goods o/ J ohnson (1839), 
2 Chirt. 341 ; 163 E. R. 432. 

Annotation: — Mentd. In the Goods of Rees (1865), 29 J. P. 
296. 

194 . Service In Berblce.] — An unattested 

will, made by an officer on service at Berbice, 
allowed to pass as that of a “ soldier in actual 
military service,” under Wills Act, 1837 (c. 26), 
s. 11, at the prayer of the party whose interest 
was prejudiced by such will. — In the Goods of 
Phipps (1840), 2 Curt. 368 ; 163 E. R. 442. 

195. Equivalent to “ on an expedition.”] — 

D. a major-general in the army, on full pay, & 
holding the appointment of Director-General of 
the Royal Artillery resident at Woolwich, held not 
to be a soldier in actual military service.” 

I think it clear that the principle ... is, that 
every soldier was not entitled to the exemption 
contained in the clause of the Statute of Charles II. 
[Stat. Frauds], but that it was confined to such as 
were on an expedition — in actual military service, 
that is, in expeditione, ... 1 do not consider that 
the words “ in actual military service ” apply to a 
person in D.’s situation, not living within the walls 
of a garrison, as far as appears, but suis aedihus ; 
& even if he were, I am of opinion he was not 
“ in actual military service ” (Sir Jenner Fust). 
— Drummond v. Parish (1843), 3 Curt. 522 ; 2 
Notes of Cases, 318 ; 1 L. T. O. S. 207 ; 7 Jur. 
538; 163 E. R. 812. 

Annotaiiona : — Apld. Whyte v, Repton (1844), 3 Notes of 
Cases, 97. Foud. In the Goods of Hill (1845), 1 Rob. Eccl. 
276. Distd. Herbert v, Herbert (1855), Dea. & Sw. 10. 
Apld. In the Goods of Thome (1865), 4 Sw. & Tr. 36. 
Consd. In the Goods of Hiscock, fl901]_P. 78 ; Re Wember, 
Wember v. Belt, [1918] 1 Ch. 339. PoUd. In the Estate of 
Grey, [1922] P. 140. Consd. Re Booth, Booth v. Booth, 
[19261 P. 118. Refd. Bowles v, Jackson (1854), 1 Eoc. & 
Ad. 294 ; In the Estate of Donner (1917), 34 T. L. R. 138 ; 
In the Estate of Gossa^re, Wood v. Oossoge, [1921] P. 194. 

later : — Held : the letter was entitled 
to probate as the will of a ** seaman 
belnj? at sea.” — In the Goods of Rae 
( 1891), 27 L. R. Ir. 116.— IR. 


geoQ In the navy wTote a letter, some 
sentences of which were testamentary, 
on hoard H.M.S, N. at Devonport. 
The ship was lost at sea a few days 
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Royal Forces. 


Sect* 2. — Privileges and exemptions: Sub-sect* 1, A 
(h) i. <fe iiJ] 

196, j — rp|^0 words “ in actual 

military service ’* in Wills Act, 1837 (c. 20), s. 11 
are now settled to be equivalent to ** on an ex- 

E edition.” The service may continue after the 
ghting is over, but the man on such service must 
be either on a field of operations, or proceeding to 
or from the field, or in some place for the purpose 
of proceeding there. Duration of actual service 
is a matter of fact to which the date at which the 
war is declared to be terminated by proclamation 
imder Termination of the Present War (Definition) 
Act, 1918 (c. 69), is irrelevant. — In the Estate of 
Grey, [1922] P. 140 ; 91 L. J. P. Ill ; 126 L. T. 
799 ; 38 T. L. U. 401. 

1 97 . Mobilisation.] — Mobilisation may 

be fairly taken as a commencement of that which, 
in Roman law, was understood by the words in 
expeditions*^^ If the order to mobilise has been 
received, although any particular member of the 
force may himself have taken no step under it, 
yet the order itself so aft'ects his pof^tion, as a 
unit of the whole force, as to place him in 
expeditioyie.'^ 

On Sept. 7, 1899, a battalion stationed in India 
was “ warned ” for service, & two days later was 
” ordered to mobilise ” for active service in South 
Africa, & embarked on Sept. 19, 1899. Deceased, 
a private soldier in that battalion, wrote, between 
Sept. 8, & Sept. 19, an undated letter, which was 
received by pltf. in England on Oct. 2, 1899. The 
writer died of fever during the siege of Ladysmith 
on Feb. 9, 1900. The letter contained (inter alia) 
the expressions : “If you have a letter to say that 
I am killed, then the lot is for you.” ...” You will 
receive the lot if I am killed in action, for I shall 
make out my will in your favour.” No other 
doemnent in the nature of a will was ever received 
or discovered, & the father of deceased, the latter 
being unmarried, took out letters of administra- 
tion. Pltf. having propounded the letter as the 
will of deceased soldier claimed revocation of the 


will of deceased soldier ch 
grant of administration 


'^ocation of the 
the document 


not to be a soldier in actual military service. — 
In the Goods of Nobius (1844), 3 Notes of Oases, 
197. 

Annotation : — ^BeM. Bowles v* Jackson (1854), 1 Eoo. Sc Ad. 

294* 

201. — .] — A soldier under orders to 

proceed from Ws station in one Indian Presidency 
to take part in the war going on in another, & 
making his will only two days before he commenced 
the march, is not entitlea to the privilege of a 
military testament. — ^Bowues v* Jackson (1864), 
1 Ecc. & Ad. 294 ; 104 E. R. 170. 

Annotatipns : — Herbert v. Herbert (1855), Dea. & Sw. 

10. Qonsd. In the Goods of Hiscock, [1901] P. 78 ; Re 

Booth, Booth V. Booth, [1926] P. 118, 

202. -.] — A printer’s apprentice, who 
was a private in a volunteer battfdion & resided 
with liis father in Cliichester, sent in his name for 
active service in the war then being waged in 
South Africa, was certified as fit by the medical 
inspector, & pursuant to an order, went into 
barracks at Chichester, & while there made his 
will, being at that time under twenty-one yeais 
of ago. An order was subsequently received from 
the military authorities pursuant to which ho 
embarked with his regiment, & lie died from a 
wound received in battle ; — Held : by taking the 
step of going into barracks with a view to being 
drafted to the seat of war he had brought himsefi 
within Wills Act, 1837 (c. 20), s. 11, & he was, at 
the time he made his will, “ a soldier in actual 
military service,” & consequently his wiU, though 
made at a time when he was imder age, was 
entitled to probate . — In the Goods of Hiscock, 
[1901] P. 78 ; 70 L. J. P. 22 ; 84 L. T. 61 ; 17 
T. L. R. 110. 

Annotations: — Apld. Gattward v* Knoe, [1902] P. 99. 

Consd. Re Womher, Wemhor v* Beit, [1918] 1 Ch. 339. 

In the Estate of Grey, [1922] P. 140 ; Re Booth, Booth v* 

Booth, [1926] P. 118. Refd. In the Goods of Stanley 

(1916), 114 L. T. 1X82 ; In the Estate of Gossage, Wood v. 

Gossoge, [1921] P. 194. 

203. .] — Gattward v. Knee, No. 197, 

ante. 

204. .] — Stopford V* Stopford 

(1903), 19 T. L. R. 185. 


was testamentary, & it was a soldier’s will within 
Wills Act, 1837 (c. 20), s. 11. — Gattward v. Knee, 
[1902] P. 99 ; 71 L. J. P. 34 ; 18 T. L. R. 163 ; 
sub nom* In the Goods of Knee, Gattward v* 
Knee, 80 I.. T. 119 ; 40 Sol. Jo. 123. 

Anmjtations : — Fofid. May v. May, [1902] P. 103, n. Consd. 
Re Booth, Booth v. Booth, [1926] P. 118. Refd. In the 
Goods of Stanley (1916), 114 L. T. 1182; Godman v. 
Godman, [1920] P. 261. 

19g. Residence of officer suis aedlbus.] — 

Drummond v. Parish, No. 195, ante* 

199, Being quartered In barracks with 

regiment.] — Will of a soldier made when quartered 
with his regiment in barracks at New Brunswick, 
& who died there, not admitted to probate, not 
being executed accordii^ to Wills Act, 1837 (c, 20), 
s. 9, & not being within the exception contained 
in Wills Act, 1837 (c. 26), s. 11. — White v. Repton 
(1844), 3 Curt. 818 ; 3 L. T. O. S. 322 ; 8 Jur. 
502 ; 163 E. R. 912 ; svh nom, Whyte v. Repton, 
3 Notes of Cases, 97. 

Annotations: — FoUd. In the Goods of Norris (1844), 3 Notes 
of Oases, 197. Reid. Bowles v. Jackson (1854), 1 Eoo. & 
Ad. 294. 


205. .] — A sergeant in the Army 

Ordnance Corps, who was stationed at Woolwich, 
received, on Aug. 15, 1899, orders from the War 
Ofiice to proceed in marching order, on Aug. 19, 
to Fermoy, where he was to report himself to the 
commanding officer of the Munster Fusiliers, & 
proceed with the regiment to South Africa, on 
Aug. 24, for special service. On Aug. 17, while 
still at Woolwich, the sergeant wrote a letter to a 
friend of his fiancee in which he stated that if 
anything happened to him, she would come in 
for everything he had. He died while serving in 
South Africa ; — Held : the letter should be ad- 
mitted to probate as a soldier’s will. — In the Goods 
of Gordon (1905), 21 T. L. R. 653. 

206. .] — ^When the country is at war 

a soldier who has been ordered to hold himself in 
readiness for service overseas can make a valid 
soldier’s will imder Wills Act, 1837 (c. 20), s. 11. — 
Re Kitchen, Kitchen v* Allman (1919), 35 
T. L. R. 612. 

Annotation: — Consd. Re Booth, Booth v. Booth, [1926] P. 

118. 


200. Receipt of order to proceed to seat 207. .]— Jn the Estate of Grey, No. 

of operations.] — A sergeant, with his regiment, at 196, ante* 

Malta, under orders for the West Indies ; — Held : 208. — -.] — For the purposes of a 


PART IX. SECT. 2, SUB-SECT. 1.— 
A. (b) I. 

2001. What constUvies actual mili- 
iary service — Receipt of order to proceed 
to seat of operations, Y'-K member of 
the Australian Imperial Exiwdttlonary 


uxiaer mo lig© oi ai years, 

mgned an informal document directing 
a certain disposition of his personflJ 
estate in the event of his death. He 
was at the time of signature under orders 
to embark for military service abroad, 
& he did in fact embark next day : — 


Held : when the document was signed 
deceased was ** in , actual military ser- 
vice '' within Wills Act. 1915, s. 10. 
&; the wlU was valid, sect. 6 of the Act 
not ^plying. — Re Vernon, [1916 
V. L, R. 699.~-AUS. 
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Paet IX.— Matters Common to Navy, Army and Am Force. 


soldier’s will actual military service begins on 
receipt of orders to proceed abroad in order to 
serve in a campaign. The rule of Roman law that 
a will made in the manner allowed for a soldier’s 
will is only good for a year after the soldier’s 
discharge does not apply to English law. — Re 
Booth, Booth v. Booth, [1926] P. 118 ; 95 
L. J. P. 64 ; 135 L. T. 229 ; 42 T. L. R. 454. 

209. Residence at headquarters.] — ^Will of 

a soldier made at Bangalore, in the East Indies, 
whilst in command of the Mysore division of the 
army there stationed, & who died whilst on a tour 
of inspection of the troops under his command, 
not admitted to probate, not being executed 
according to Wills Act, 1837 (c. 26), s. 9, & not 
being held to be within the exception contained 
in Wills Act, 1837 (c. 26), s. 11.— In the Goods of 
Hill (1845), 1 Rob. Eccl. 276 ; 4 Notes of Cases, 
174 ; 163 B. R. 1038. 

AnnotaiioTis : — Distd. Herbert v. Herbert (1855), 13ea. & Sw. 

10. Refd. In the Goods of Fitzgerald (1859), 23 J. P. 519. 

210. Proceeding to or from field of opera- 

tions.! — Hekjbert V. Herbert (1855), Dea. & Sw. 
10 ; 26 L. T. O. S. 153 ; 2 Jur. N. S. 24 ; 4 W. R. 
182 ; 164 E. R. 486. 

Annotation : — Refd. In the Goods of Saunders (1805), L. 11. 

1 P. & D. 16. 

211. -.] — In the Estate of Grey, No. 

196, ante, 

212. — Officer acting as assistant commis- 
sioner — Controlling troops In civil capacity.] 

Deceased was an officer in the army, & made an 
informal will when he was acting as assistant 
comr. in a district in the East Indies wliich was in 
open rebellion & subject to mai^ial law. In his 
capacity of assistant comr. ho had the direction 
& control of troops, but was nob in military com- 
mand : — Held : he was not in actual military 
service, & the testamentary paper was not within 
Wills Act, 1837 (c. 26), s. 11. — J 71 the Goods of 
Fitzgerald (1859), 23 J. P. 519. 

213 . Continuance of service after fighting 

over.] — On the conclusion of the Waziristan opera- 
tions on the frontier of India in 1895 a portion of 
the force remained in the Tochi Valley as an escort 
to the party engaged in the delimitation of the 
frontier. Testator was a lieutenant in an Indian 
regiment forming part of this escort. Wliile so 
serving testator was mortally wounded by a 
fanatic & was carried into camp, where he dictated 
a will to liis brother-in-law, whom he made liis 
residuary legatee, & died on the next day. The 
will was signed by testator & attested by his 
brother-in-law & another officer as witnesses. His 
estate consisted of personal property only : — 


Held : (1) testator was in “ actual militai*y ser- 
vice ” within Wills Act, 1837 (c. 26), s. 11, at the 
time when he made his will ; (2) notwithstanding 
the attestation by two witnesses the will was a 
soldier’s Will made in exercise of the privilege 
reserved by Wills Act, 1837 (c. 26), s. 11, & re- 
quiring no attestation ; Wills Act, 1837 (c. 26), 
s. 15, did not apply to a vsdU so made ; & the gift 
to the attesting witness was therefore valid. — Re 
Limond, Limond V. CuNLiFFE, [1916] 2 Ch. 240 ; 
84 L. J. Ch. 833 ; 113 L. T. 815 ; 59 Sol. Jo. 613. 

Annotations : — As to (1) Goiisd. In the Estate of Grey, [19221 
P. 140. Refd. Re Wernher, Wemher v, Boit, [1918] 1 Cb. 
339. 

214. .] — In the Estate of Grey, No. 

19(>, ante. 

215. Being In some place for purpose of 

proceeding to or from field of operations .] — In the 

Estate of Grey, No. 196, ante. 

216. Existence of actual military service must 
be proved.] — Probate will not be granted, on a 
mere motion, to the imattested will of a soldier 
“ on service,” if there be any doubt whether it is 
actual service within Wills Act, 1837 (c. 26).- — 
In the Goods of Pery (1844), 3 Notes of Cases, 4 ; 
2 L. T. O. 8. 335. 

217. Duration of actual service — Question of 
fact — Whether date of declaration of termination 
of hostilities relevant .] — In the Estate of Grey, No. 
196, ante. 

218. Attestation by beneficiary under will — 
Valid .] — Re Limond, Limond v. Cunliffe, No. 
213, a7ite. 

219. Whether privilege dependent on military 
rank or education.] — The privilege of making a 
valid soldier’s will is not dependent upon the 
military position or the education of testator. — 
May v. May, [1902] P. 103, n. ; 71 L. J. P. 35 ; 
18 T. L. R. 184 ; sub nom. In the Goods of May, 
May v. May, 80 L. T. 120. 

ii. Who is a Soldier. 

! 220. Whether includes infant.] — The will of a 

minor, written in pencil, after he was mortally 
wounded on the field of battle, & attested by one 
witness, admitted to probate under Wills Act, 1837 
(c. 26), s. 11. — In the Goods of Farquhak (1846), 
4 Notes of Cases, 051. 

AnTiotaiiim : — Consd. He Wernher* Wernher r. Beit, [1918] 
1 Ch. 339. 

221. .] — In the Goods of IliscocK, No. 

202, ante. 

222. .) — The combined effect of sects, 11 

& 27 of Wills Act, 1837 (c. 20), is to preserve to 
infant soldiers in actual military service the power 


215 i. Rcw{f in some place for 

jjurposf of proceeding to or from field 
of operations .] — Deceased signed a 
blank will form In the presence of two 
witneases & declared his wishes with 
regard to the disposition of his pro- 
l>erty. These declarations were not 
written in the will. Deceased was an 
enlisted soldier in camp prior to dis- 
patch overseas, for military service 
in the war then existing with Germany 
& her allies. Clear evidence was given 
as to the declarations made : — Held : 
deceased, was on actual militekry ser- 
vice, & altbniigh the signed will form 
was invalid as a will the evidence as 
to the testamentary wishes expressed 
verbally was satisfactory & probate 
limited to personal estate should be 
granted . — He Havby, [1918] 8. A. 
L. H. 169.— AUS. 

216 il. ] — A postcard written 

to his sister by a soldier who had enlisted 
for active servio© In an expeditionary 
force, & was afterwards kill^ in action, 
contained the words, “ for case I don’t 
come back O. is to get all my insurance. 


etc.” The father of deceased having 
applied, with O.’s consent, for Icttei-s 
of administration with the document 
annexed : — Held : the dooumeut was 
the will of a soldier in actual military 
service within Wills Act, s. 11, & the 
application should be granted . — He 
CoGAN (1915), 34 N. Z. L. R. 960,— 
N.Z. 

215 til. .] — Deceased was a 

member of the New Zealand Expedi- 
tlonaiy Forces. Twe days before em- 
barkation, being then on active ser- 
vice, he visited his family, & a dis- 
cussion took plaoe in the presence of 
his mother, two brothers, & a sister 
as to the amoimt oi money he possessed . 
After inspecting his savings bank pass- 
book, which was In the custody of his 
mother, & inquiitog of his brother 
what payments bad been made on bis 
behalf to the National Provident Fund, 
he then said, " Weil. If anythii^ 
happens to me there will be over £3^ 
for mum,*’ & handed the pass-book 
back to his moth^. Deoeased died 
at the New ZealaM General Hospita], 


Cairo, while still on active service & 
undischarged : — Held : the declaration 
was made with intent that it should 
operate as a will, & that the words used 
constituted a valid nuncupative will. 
—Re Bkadmont, [19161 N. Z. L. K. 
1002.~N.Z. 

a. Nuncupative wiU made before 

oath of allegiance taken by enhsted 
man — Man not on “ actual milita^ 
service.**] — R^ Bowdkn, [19161 N. Z. 
L. 11. 835.-~N.Z, 


PART IX. SECT. 2, SUB-SECT. 1.— 
A. (b) il. 

2201. Whether includes infant.] 
Notwithstanding Wills Act, 1915, s. 6, 
a soldier in actual militaiy service, 
may, by virtu© of sect. 10 of the Act, 
make a valid will of personal estate, 
though tmder the age of 21 years. — 
Re Eixiott, [19171 V. L. R. 322.-- 
AUS. 

b. Member of New Zealand Ex'- 
peditionary Force ,] — A member of the 
New Zealand Expeditionary Force In 



Eoyal Forces. 
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Sect. 2. — Privileges and exemptions: Suh-sect. It A. 

jb) ii.t (c), C.t D* & P- ] 
which they previously possessed of exercising a 
general power of appointment over personal estate 
by will. 

A. P. W. having under his father’s will a general 
power to appoint £1,000,000 by will, made a will 
in 1916, when on active service, piuTporting to 
exercise the power, & was killed in action when an 
infant between nineteen & twenty years of age : — 
Held : the will operated as a valid exercise of the 
power. — Be Wernher, Webnhkr v, Beit, [1918] 
2 Ch. 82 : 87 L. J. Oh. 372 ; 118 L. T. 388 ; 34 
T. L. R. 391 ; 62 Sol. Jo. 503, 0. A. 

Annotation .— Apld. Nixon V. Prince (1918). 34 T. L. R. 444. 

223. Persons employed by East India Company.] 

— The term “ soldier ” in Wills Act, 1837 (c. 26), 
s. 11, extends to persons in the military service of 
the East India Co. — In the Goods of Donaldson 
(1840), 2 Curt. 386 ; 163 E. R. 448. 

Annotation : — ^Refd. In the Oooda of Saunders (1865). L. R. 

1 P. & D. 16. 

224. Nurse — Serving on hospital ship.] — A 

nurse, employed under contract by the War Office 
on hospital ships, wrote a letter giving the addressee 
fffil liberty to deal with her affairs & giving 
directions as to the disposal of her property. 
The letter was written during an interval of leave 
on shore in this country, but after the writer had 
received orders to re-embark : — Held : the letter, 
which was unattested, was privileged as a soldier’s 
will within Wills Act, 1837 (c. 26), s. 11, & the 
person to whom it was addressed was exor. 
according to tenor, &, as sueh, entitled to probate 
of the document. — In the Estate of Stanley, [1916] 
P. 192 ; 85 L. J. P. 222 ; 114 L. T. 1182 ; 32 
T. L. R. 643 ; 60 Sol. Jo. 604, 

(c) Airmen. 

See Wills Act, 1837.(c. 26), s. 11, W^Uls (Soldiers 
& Sailoi-s) Act, 1918 (c. 68), s. 5 (2). 

jB. Form of Will, 

225. Necessity for circumstances showing testa- 
mentary intention.] — Deceased, an Army officer, 
when on actual military service spoke to a brother 
officer about making a will, & was informed, 
incorrectly, that if he died without making a will 
all his property would go to his mother. Deceased 
then said, “ That is just what I want. I want 
my mother to have everything.” On a motion by 
deceased’s mother for a grant of letters of adminis- 
tration with a nimcup.ative will annexed : — Held : 
deceased’s statement had not been made in circum- 
stances showing that it was intended to be testa- 
mentary, & the motion must be refused. — Be 
The Estate of Donner (1917), 34 T. L. R. 138 ; 
62 Sol. Jo. 161. 

226. .]-~'pie words “ It is well for you to 

have these policies, then if I should croke you will 


understand how to secure your rights,” in a letter 
by deceased, a soldier in actual military service, 
to his wife, held explicable otherwise than as 
intended to give the wife any beneficial interest 
in the policies, & therefore not testamentary. — 
Selwood V, Sblwood (1920), 125 L. T. 26. 

227. Declaration made at instance of 

military authorities — Noted at the time.] — A 
declaration, made by a soldier on active service at 
the instance of the military authorities, who made 
a note of it at the time, to the effect that in the 
event of his death he desired his ” effects ” to bo 
” credited ” to one of his sisters, named : — Held : 
to be a valid testamentary document. — In the 
Goods 0 / Scott, [1903] P. 243 ; 73 L. J. P. 17 ; 89 
L. T. 688 ; 47 Sol. Jo. 728. 

228. Necessity for knowledge that will 

being made.] — It is not necessary for the validity 
of a soldier’s nuncupatory will to prove that he 
knew he was making a will, or that he had the power 
to make a will while a minor or hj word of mouth. 
It is enough if he intended dehberately to give 
expression to his wislies as to the disposition of his 
property in the event of his death. — Be Stable, 
Dalrymple V. Campbell, [1919] P. 7 ; 88 L. J. P. 
32 ; 120 L. T. 160. 

Annotations: — Folld. Godman v. Godman, [1919] P. 229. 

Apld. Selwood u. Selwood (1920), 125 L. T. 26. Refd. 

In the Estate of Beech, Beech v. Public Trustee, [1923] 

P. 46. 

229. Necessity for knowledge of testa- 

mentary capacity.] — Be Stable, Dalrymple v. 
Campbell, No. 228, ante, 

230. Memorandum written upon regularly 
executed will.] — A memorandum, of a nuncupative 
character, written upon a regularly executed will 
of an officer in the army, who died of a wound 
received in battle, included in the probate. — In 
the Goods of Churchill (1845), 4 Notes of Cases, 
47. 

231. Whether will conditional — Death on active 
service.] — (1) The words, ” I request that in the 
event of my death while serving in this horrid 
climate, or any accident hapi>ening to me,” held 
not to make a testamentary paper conditional on 
the event of death while in that climate. 

(2) A mere averment that deceased held such 
a rank in his regiment, was in such a place, 
was in actual mihtary service, at the date of writing 
the paper in question, is not necessarfiy enough 
to entitle such paper to be treated as a soldier’s 
testament ; but the affidavit should contain a 
statement of the circumstances full enough to 
enable the ct. to judge whether the case falls within 
the meaning attributed by previous cases to Wills 
Act, 1837 (c. 26), s. 11. — Jn the Goods of Thorne 
(1865), 4 Sw. & Tr. 36 ; 34 L. J. P. M. & A. 131 ; 
12D. T. 639; 11 Jur. N. S. 569 ; 164 E.R. 1428. 
Annotations : — As to {!) Apld. In the Goods of Porter (1869), 

L. R. 2 P. & D. 22. Expld. In the Goods of Spratt, [1897 ] 

P. 28. As to (2) Apld. lie Booth, Booth v. Booth, [1926] 

P. 118. 


cainp on active eorvioe in New Zealand 
is “a soldier on actual military ser- 
vice.** — Re MacDonald (1915), 34 
N. Z. L. R. 1108.—N.Z. 


PART IX. SECT. 2. SUB-SECT. 1.— B. 

225 1, Necessity for circumstances 
showing testamentary intention.] — Tes- 
tator, who was a member of the New 
Zealand Expeditionary Force on active 
service, destroyed, with the Intention 
of revoking It, a will, which he had 
made, & wrote to his father explaining 
the reasons for the revocation. In the 
same letter testator stated that he 
had made a new will, & described its 
contents. Testator died on active 
service, & as the will could not he 
found, the letter was propounded as 


his will & application mado for adminis- 
tration with the will annexed : — Held : 
the letter could not he admitted as 
testator’s will since there was no ex- 
trinsic evidence to show that it was 
written animo testandi, & its tenor 
was not consistent with that conclu- 
don,— /te Milling (No. 1), [1916] 
N. Z. L. R. 1174.— N.Z. 

225 ii. .] — In conversations with 

two witnesses deceased, who was a 
soldier on active service, said that he 
had made G. his next-of-kin ; Sc in 
answer to a question by one witness 
as to what he meant by this he said, 
** Tf I got knocked out then G. would 
get the lot.** On an application for 
administration of deceased’s estate 
with the nuncupative will annexed the 
writing appointing G. his next-of-klu 


was not produced : — Held : the words 
deposed to did not amount to a state- 
ment of an intention to dispose of 
property, but was merely a statement 
of what deceased had done & his 
opinion as to the meaning of that act ; 

in the absence of the writing referred 
to, the application must be dismissed. 
—Re Hunteb, [1919] N. Z. L. R. 95. 
— ~N.Z. 

c. Letter.) — A soldier while on 
active service wrote to his parents a 
letter in which he said, “ (5f course, 
should we ever leave Now Zealand, JL 
will make a will leaving all to you ” : 
— Held : the letter was testamentary, 
—Re Martin. [1917] N. Z. L. R. 219. 
— N.Z. 

d. .] — Re Lkbdham (1901), 18 

S. C. 450.— S.AF. 
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232* .] — Deceased executed a paper, 

in which he made use of the following language : 
“ Being obliged to leave England to join my 
regiment in China, I leave this paper containing 
my wishes. Should anything unfortunately 
happen to me whilst abroad, I wish everything that 
I may be in possession of at that time, or an^hing 
appertaining to mo hereafter, to be divided,’* etc. 
Deceased returned to England from China : — 
Held : the dispositions of the will were dependent 
upon the death of the deceased in China, & there- 
fore the will itself was conditional . — In the Goode of 
Porter (1869), L. K. 2 P. & D. 22 ; 39 D. J. P. & 
M. 12 ; 21 L. T. 680 ; 34 J. P. 247 ; 18 W. K. 231. 

Consd. In the Goods of Spratt, 118971 P. 28. 

Retd. Jobson v. Kosr, In the. Goods of Newton (1879), 42 

L J. P. & M. 58 ; In the Goods of Mayd (1880), 6 P. P. 

17 ; Edmondson v. Edmondson (1901), 17 T. L. II. 997. 

233. ^ — .] — Deceased, a mihtary officer 

on active service, wrote to his sister a letter in 
which he made use of the following language : 
“ If wo remain hero taking pahs for some time to 
come the chances are in favoui* of more of us being 
killed & as I may not have another opportunity of 
saying what I wish to be done with any little money 
I may possess in case of an accident I wish to make 
everything I possess over to you. In the first 
place there is money at. . . . Keep this until I 
ask you for it ” : — Held : the disposition of 
deceased’s property was not dependent on Ms 
death wliile on active service ; the document was 
not therefore a conditional wiU ; being good as 
a military will it was entitled to probate.” — 
In the Goode of Spratt, [18971 P. 28 ; 66 L. J. P. 
25 ; 75 L. T. 518 ; 45 W. 11. 159 ; 13 T. L. R. 67. 
A7}riotation8 : — Refd. Edmondson r. Edmondson (1901), 17 

T. L. li. 397 ; Jn the Estate of Vinos, Vines v. VincH, 

ri910} P. 147. Mentd. Halford r. Halford (189(>), 75 

L. T. 520. 

234. .] — Testator made a will & 

afterwards, when he was a soldier on active service 
with the Dardanelles expedition, he wrote a letter 
saying, ” If 1 do buy it you might see that the few 
quids I have at Holt’s go to J. S.” He afterwards 
died in India from natural causes. The letter 
was admitted to be a good soldier’s will : — Held : 
the letter was not merely a disposition conditional 
on testator’s dealK during the Dardanelles opera- 
tions but was a disposition of his i:)roperty in any 
event, & therefore both documents must be 
admitted to probate . — In the Eelate of Pawle, 
Winter v. Pawle (1918), 34 T. L. R. 437. 

235. Direction to trustee under existing wiii — 
As to payment of income.] — A guardian of a child 
can be appointed by a will only if the will satisfies 
the provisions of 12 Car. 2, c. 24, s. 8, & therefore 
cannot be appointed by a soldier’s will within 
Wills Act, 1837 (c. 26), s. 11. Neither Wills Act, 
1837 (c. 26), nor Stat. Frauds, s. 23, gives power to 
appoint a guardian by a soldier’s will. A direction 
to a trustee under an existing will to deal with 
personal estate, by paying the income to a person 
for the benefit of an infant, is a valid disposition 
of personal estate within Wills Act, 1837 (c. 26), 
8. 11.— /n the Estate o/ Tollemaciik, [1917] P. 246 ; 
86 L. J. P. 154 ; 116 L. T. 762 ; 33 T. L. R. 505 ; 
61 Sol. Jo. 696. 

C. Powers Exercisable, 

236. Appointment of guardian .] — In the Estate 
of Toixemache, No. 235, ayite. 

See, now. Wills (Soldiers & Sailoi's) Act, 1918 
(c. 58), 8. 4. 


237. Exercise of general power of appointment 
— Infant soldier.] — He Wernher, Wernher v, 
Beit, No. 222, ante, 

238. Revoking prior appointment — In 

formal will.] — Nixon v. Prince, No. 241, post, 

239. Disposition of realty — Prior to Wills 
(Soldiers & Sailors) Act, 1918 (c. 58).] — Nixon v. 
Prince, No. 241, post, 

240. .] — Testator in 1915 executed a 

will ife. codicil prepared by his solr. in the ordinary 
manner, in England. Shortly afterwards he joined 
the Army & went abroad, where he was wounded 
& taken prisoner by the Germans. In July, 1917, 
while in captivity, ho wrote a letter to his wife 
dealing with family matters of business sa^ng : 
“ TVil M., his solr., this affects my will, wMch I 
want added to it at once.” Then followed 
directions as to the disposition of his real &- 
personal estate. He died, while still a prisoner, 
in Oct. 1917, before any alterations had been made 
in his will. Probate was granted by the Registrar 
in common form of the will codicil of 1915, with 
the letter as a second codicil. In an action by the 
exors. of the will & first codicil, to revoke the 
probate of the second codicil & establish the will 
& first codicil only : — Held : testator having died 
before Wills (Soldiers &> Sailors) Act, 1918 (c. 58), 
came into operation, the letter could only operate 
on the personal estate, & inasmuch as it dealt with 
real as well as personal estate, the gifts of the 
personal estate not being independent of those of 
the realty, the letter was improperly admitted to 
probate. — Godman v, Godman, [1920] P. 261 ; 
89 L. J. P. 193 ; 123 L. T. 274 ; sab nom. He 
Godman, Godman v, Godman, 36 T. L. R. 434 ; 
64 Sol. Jo. 424, O. A. 

Annotations : — Apld. Solwood i’. Selwood (1920), 125 L. T. 

26. Consd. 1 71 the. Estate of Boech, Beech v. Public 

Trustee, 11923] P. 46. 

D, Effect of Will, 

241 . Effect on prior formal will — Revocation — 
Exercise of power of appointment.] — Testator 
came of age in 1914, & on Dec. 12 of that yeai', 
being then possessed of certain freehold <Sc lease- 
hold property, settled it by deed on trusts for sale 
& conversion & then for himself & his children & 
then for such persons as he should by deed or will 
appoint. Afterwards on the s^irne day he made a 
formal will by which he exercised the power of 
appointment in favour of pltf.’s daughter, & left 
half of all his other real & personal estate to pltf. 
& the other half to pltf.’s wife, & appointed pltf. 
exor. On May 1, 1917, testator made a soldier’s 
will, in wMch he said ” I leave all I have ” to deft. 
Testator died on May 17, 1917, so far as was 
known he at that time possessed no real property ; 
— Held : as no contrary intention appeared, the 
soldier’s will operated as an execution of the general 
power of appointment as a revocation of the 
appointment in the first will, but as testator died 
before the passing of Wills (Soldiers & Sailors) 
Act, 1918 (c. 68), & therefore had no power by a 
soldier’s will to dispose of real estate, the earlier 
will, which did dispose of real estate, was not 
revoked in ioto, & both wills must be admitted 
to probate. — Nixon v. Prince (1918), 31 T. D. R. 
444, 

E, How Lonfj Will Valid, 

242. Lapse of time will not invalidate.] — Testa- 
tor, a soldier, on the eve of going into action in 


PART IX. SECT. 2, SUB-SECT. 1.— E. 

0 . Return to civil life — Whether 
operating cut revocation of soldiered will.) 
J. — VOL. XXXIX. 


— Deceased on mobilisation wrote a 
postcard to his cousin (appet.) direct- 
ing: the latter, in the event of his death, 
to inquire of his regimental co. for 


anything left behind. While on active 
service in lYance he wrote to the same 
cousin a letter saying (infer alia) that, 
if anything happened to him, his 
z 



338 


Eoyal Forces. 


Sect, 2, — Privileges and exemptions : Suh-sect I, 

F, cfc O. ; mh-aects, 2 <fc 3,] 

India, made his will without the formalities 
required by Wills Act, 1837 (c. 26), s. 9 ; he after- 
wards made a codicil. He died eight years 
afterwards, when this will & codicil were found 
unrevoked : — Held : it wiis still a valid wdll. — 
In the Goods of Leese (1853), 21 L. T. O. S. 24 ; 
17 Jur. 216. 

Annotation : — Refd. Bowlc.s v. Jackson (1854), 1 Eco. & Ad. 

2»4. 

243. .] — Me Booth, Booth v. Booth, No. 

208, a7iie, 

F, Revocation, 

244. By subsequent marriage.] — The will of a 
soldier on actual military service, whether same 
be executed according to sect. 9 or sect. 11 of 
Wills Act, 1837 (c. 26), or not, falls within the 
general provisions contained in sect. 18 of that 
Act & is revoked by testator’s subsequent mar- 
riage. — In the Estate of Wardrop, [1917] P. 54 ; 
86 L. J. P. 37 ; 115 L. T. 720 ; 33 T. L. R. 133 ; 
61 Sol. Jo. 171. 

245. No formalities required.] — Under Wills 
Act, 1837 (c. 26), no formalities are required for 
the execution of a soldier’s will & therefore none 
are required for its revocation. 

Testator, a soldier, on Oct. 24, 1915, when under 
orders to proceed with his unit to South Africa, 
made his will in accordance with the requirements 
of the Wills Act, 1837 (c. 26), whereby, after certain 
legacies, he gave the whole of the residue of his 
personal estate to pltf., to whom he w^as then 
engaged to be married, & appoi.ited her his sole 
extrix. Before starting he handed to her a sealed 
envelope, which he stated contained his will, & 
directed her not to open it unless anything hap- 
pened to Mm. Subsequently, in consequence of 
certMn statements made to him by pltf. as to her 
conduct during Ms absence, he wrote to her from 
South Africa directing her to hand over the will 
to Ms sister K., wMcli she accordingly did. On 
Jan. 9, 1918, he wrote to K. from Cape Town a 
letter in wMch ho requested her to burn his will, 
as he had, as he said, already cancelled it. K. 
accordingly burnt the wall as requested. In 
Nov. 1918, testator died in hospital, in South 
Africa, & amongst Ms belongings there was found 
a copy of his ori^nal will. In an action brought 
by pltf. to establish the wall : — Held : Wills Act, 
1837 (c. 26), s. 20, w^hich prescribed the formalities 
necessary for the revocation of wills, did not 
apply to soldiei»s’ wills, & the will had been 
effectively revoked by the letter of Jan. 9, 1918. — 
In the Estate of Gossage, Wood v, Gossagr, 
[1921] P. 194 ; 90 L. J. P. 201 ; 124 L. T. 770 ; 
37 T. L. R. 302 ; 65 Sol. Jo. 274, C. A. 


G, Probate and Administration, 

See Stamp Act, 1816 (c. 184), sched. Part III. ; 
Army Pensions Act, 1830 (c. 41) ; Admiralty 
Act, 1832 (c. 40) ; Army Prize Money Act, 1832 
(c. 53). 

246. Proof of execution — Will executed by mark 
— Coming from proper quarter.] — A will of a soldier 
in India, executed by a mark, wdthout any proof 
of identity, the witnesses being dead or not forth- 
coming, the paper having been transmitted 
officially from India to the East India House, 
under the circumstances, received. 

The paper coming from the East Indies, with 
some appearance of authority, & having been 
acted upon at the East India House, I may receive 
it (Sir Jenner Fust). — In the Goods of Prender- 
GAST (1846), 5 Notes of Cases, 92. 

247. Form of affidavit.] — AVhere a 

will made by a soldier while engaged on active 
military Ber^dce was signed by his mark, before 
the will can be proved an affidavit must be filed 
in the Registry in compliance with the rules, that 
deceased had at the time of its execution a know- 
ledge of its contents . — In the Goods of Hackei’T 
(1859), 4 8w. & Tr. 220 ; 28 E. J. P. & M. 42 ; 23 
J. P. 152 ; 164 E. R. 1501. 

248. Form of affidavit.] — Where a will 

made by an officta* whilst engaged on active 
military service w^as signed by him, but not 
attested, the ct. required, in accordance with the 
practice of the Registry, that there should be an 
affidavit of two disinterested persons, stating in 
terms the signature to be in his handwriting, & 
that the form for an affidavit given in the rules 
should be strictly followed . — In the Goods of 
Neville (1859), 4 Sw. & Tr. 218 ; 28 L. J . P. & M. 
52 ; 164 E. R. 1.500. 

249. .] — In the Goods of Thorne, No. 

231, ante. 

250. Alterations in soldier’s will — Presumed 
made during continuance of military service.] — 

Where a will in testator’s handwriting contains 
material alterations, about the making of which 
no information can be obtained, & such will was 
signed by testator whilst as a soldier he was 
employed in actual military service, the alterations 
will be presumed to have been made during the 
continuance of such military service, will 
be included in the probate . — In the Goods of 
Tweedalk (1874), L. R. 3 P. & H. 204 ; 44 
L. J. P. & M. 35 ; 31 L. T. 799 ; 39 J. P. 152. 

251. Publication of part of document unde- 
sirable — What must be offered for probate.] — Where 
it appeared that the military authorities thought 
it undesirable that portions of a letter which 
included a military will should be published, the 
ct. directed that the person applying for the grant 
should be at liberty to offer for probate so much 


ooTisIn could claim all belonffs to 
me, because it is my will.” Deceased 
died after demobilisation ; — Held : the 
nostcard & letter taken togretber con- 
OTituted a good soldier’s will & a return 
to civil life prior to death did not 
operate as a revocation in the absence 
of any expression of intention to the 
contrary In the document itself. — 
In the Goods of Coleman, [1920] 2 
I. K. 332.--IR. 

PART IX. SECT. 2, SUB-SECT. l.-^F. 

f. General rule.] — A soldier on 
active service, or a sailor at sea, under 
C. S. 1903, c. 160, respecting wills, 
may dispose of his personal property 
by an unattested written Instrument, 
or by a nuncupative wiU, & may in 
such way, so far as such property is 
concerned, revoke or modify any pre- 
viously written attested will . — lie 


McNeil (Deceased) (1918), 45 N. B. R. 
4 79 ; 42 D. L. R. 449.— CAN. 

g. Subsequent will prepared on official 
form supplied to soldiers — Whether 
former will revoked.] — A will exe- 
cuted by a soldier after it had been 
repared by his solr. hold not to have 
een revoked by a will throe days 
later, on a form supplied by the mili- 
tary authorities, which contained a 
clause revoking generally all former 
wills. TIio disposition of the property 
was the same in both wills & both 
documents wore admitted to probate. 
— He Er«kine Estate (Alta.), [1918J 
1 W. W. R. 249.— CAN. 


PART IX. SECT. 2. SUB-SECT. l.—G. 

h. Letters of adminislraiion cum testa- 
memo annexo — When ararUed — No 
executor mentioned in uAm,] — Applica- 


tion for probate of a will refused, & 
letters of administration with will 
annexed granted of a will, made on a 
form prescribed by the military autho- 
rities & while testator was on active 
service, which purported to revoke 
all former wills & to bo testator’s last 
will, but made no mention of an exor., 
there being no blank therefor . — lie 
Daigle Estate (Alta.), [1918] 2 

W. W. R. 910.— CAN. 

It. .1- zee Rule (1915), 35 

N. Z. L. R. 254.— N.Z. 

1. Letter expressing intention to 
send will.] — Deceased, who was a 
soldier on active service, wrote to his 
brother, ” I will be sending a will 
form to you, also made out in your 
favour.” No such document was sent 
by deceased with the letter in which 
the statement occurred or subse- 
quently : — Held : the letter stated 
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only of the letter as was testamentary or necessary 
for the understanding of the testamentary part. — 
In the Estate of Heywood, [1916] 1 P. 47 ; 85 
L. J. P. 24 ; 114 L. T. 375 ; 60 Sol. Jo. 239. 

252. Intention expressed in more than one 
document.] — An Army officer, when on active 
service, executed a will dated July 27, 1915, in the 
presence of two witnesses & sent it to one of the 
exors. with a letter dated July 26, 1915, stating 
that the will was only to be produced in the event 
of his father &; mother dying before him. On 
July 20, 1915, he also wrote his father a letter 
which stated that he had made a will in the event 
of his father & mother dying before him, & directed 
that in the event of his dying first his father should, 
subject to certain gifts, dispose of the property as 
he pleased. The odlcer was killed in action on 
Aug. 15, 1915, his father & mother surviving him : 
— Held : as testator had intended his testamentary 
dispositions to be contained in the three documents 
all three should be admitted to probate . — Tn the 
Estate o/ V ernon (1916), 33 T. L. K. 11. 


Suii-sECT. 2 . — Imjuunity from Arrest for Debt. 

See Army Act, 1881 (c. 58), s. 144 ; Army 
(Annual) Act, 1882 (c. 7), ss. 4, 5. 

253. Debt under thirty pounds — Disobedience to 
judge’s order not criminal.] — Ex p. Kemblpj (1848), 
11 Jj, T. O. S. 274 ; sub nom. Ex p. Pearson, 12 
J. P. Jo. 487. 


Sub-sect. 3. — Exemption from Tolls. 

Sec Army Act, 1881 (c. 58), s. 143. 

254. What amounts to demand & receipt of 
toll.] — Kesp., a militia officer, was riding in com- 
pany with friend ; the former being in unifoim, 
the latter in mufti. On the toll being demanded 
at a toll-gate, the friend handed a shilling to the 
keeper, at the same time drawing his attention to 
the fact that resp. was exempt ; but the toll- 
keeper took toll for both horses : — Held : tlie 
above facts showed a demand <fe receijit within 
Mutiny Act, s. 3, & applt. was properly convicted 
by the magistrates for improperly taking toll. — 
Pellatt V. .Ledger (1859), 33 L. T. O. S. 105 ; 23 
J. P. Jo. 293. 

255. Carriage engaged in carrying Volunteers.] 

— A Volunteer corps were ass(*mbled at K. by 
regimental order for “ marching out drill,” & did 
march out, were afterwards dismissed at the 
headquarters of the regiment. Three members of 
the corps then hired a hackney carriage, & pro- 
ceeded towards home, in doing which it w'as 
necessary to j^ass through a turnpike. No one else 
was in the carriage, & the Volunteers were dressed 
in their uniform, & had their arms & accoutre- 
ments according to the regulations of the corps : — 
Held : the carriage was exempt from toll under 
Turnpike Roads Act, 1822 (c. 126), s. 32.^ — Tun- 
STAUi V. Lloyd, Stephenson v. Taylor (1861), 
1 B. & S. 95 ; 30 L. J. M. 0. 145 ; 4 L. T. 243 ; 7 
Jur. N. S. 602 ; 9 W. R. 600 ; 121 E. R. 650 ; sub 


nom, Stephenson v, Taylor. Turnstall v. 
Lloyd, 25 J. P. 278. 

Annotation: — Reid. Humphrey v. Bethel (1866), 12 Jur. 

N. 8. 212. 

256. Passage over floating bridge.] — A co. 

were authorised by Act of Parliament to purchase 
an ancient ferry over a river & to establish a 
floating bridge over it, with roads & ai)proaches, & 
to take tolls for passing across the river by th(^ 
bridge. The co. owned ten miles of road leading 
to the ferry, Sc one of the co.’s Acts provided that 
no toll should be taken at any toll-gate erected 
on it for soldiers on their march or on duty. The 
floating bridge is propelled from one side of the 
river to the other by steam power, & kept in its 
proper course in passing across the river by means 
of pai'allel chains laid across the bed of the river, 
which chains are passed over wheels attached to 
the floating bridge, & are fastened on each side of 
the river to heavy weights which are sunk in wells 
in the ground : — Held : neither the exemption in 
the co.’s Act, nor in Mutiny Act, 1864 (c. 3), 
applied to this floating bridge. — Ward v. Gray 
(1865), 6 B. A S. 345 ; 34 L. J. M. C. 146 ; 12 
L. T. 305 ; 29 J. P. 470 ; 11 Jur. N. S. 738 ; 13 
W. R. 653 ; 122 E. R. 1223. 

257. Waggon conveying commissariat stores — 
Right of rejection on arrival by army authorities.] — 
A., a contractor for the supply of forage for the 
use of Her Majesty’s forces, delivered to B. hay 
to be carried by him to one of the Govt, stores in 
perfoimance of A.’s contract, by the terms of 
which the l)ex)uty Commissary-General had a 
right to reject it on its ariival if of inferior quality : 
— Held : the waggon in which B. conveyed the 
hay was within the exemption in Turnpike Roads 
Act; 1822 (c. 126), s. 32.— I.ondon A South 
Western Ry. Co. v. Reeves (1800), L. R. 1 C. P. 
580 ; Har. & Ruth. 815 ; 35 li. J. M. C. 239 ; 14 
L. T. 662 ; 30 J. P. 535 ; 12 Jur. N. S. 786 ; 14 
W, R. 967. 

Annotation : — Folld. Toomor v. Hcovos (1867), L. li. 3 C. IL 

62. 


258. — -.] — T., a contractor for the 

supply of forage for tlie use of Her Majesty’s 
forces at A., was hound by his agreement to keej) 
at A. a supply of forage sufficient for at least 
thirteen days’ consumption. The Deputy Com- 
missary-General had a right to inspect the forage 
at the store, & reject all that was of inferior 
quality. A waggon belonging to T. was conveying 
forage to the store at A. bond fide intended to be 
tlierc delivered in performance of the agreement, 
& for the use of Her Majesty’s forces : — Held : the 
waggon was exempt from toll under Turnpike 
Roads Act, 1822 (c. 126), s. 32 .— Toomer v. 
Reeves (1867), L. R. 3 C. P. 62 ; 37 L. J. M. C. 
49 ; 17 L. T. 149 ; 31 J. P. 774 ; 10 W. R. 83. 

259. Private carriage of officer.]— The exernp- 
tk»n from payment of toll in passing along a turn- 
pike road or over a bridge contained in Aimy Act, 
1881 (c. 58), s. 143, in favour of ca.rriages “ em- 
ployed ” in the military service of the Crown A 
conveying officers or soldiers of the regular forces 
on duty docs not extend to the private carriage of 
an officer used by him for liis own convenience 
while on duty. — C raig v , Nicholas, [1900] 2 Q. B. 


what deceased Intended to do & not 
what he had already done, & therefore 
could not be admitted to probate. — 
He MoClintock, [1919] N. Z. L. It. 
620.— N.Z. 

m. Recall of prohate — Procedure.] 
—Re Muik, [1919] N. Z. L. 11. 632.-— 

N.Z. 

n. Letter to deceased's wife inform- 
ing her of deceased's new will — Whether 


letter admitted to prohate when pay -hook 
lost.] — Goodwin v. Goodwin, [1921] 
N. Z. L. R. 665.— N.Z. 

PART IX. SECT. 2, SUB-SECT. 2. 

o. A 2 Jplication of Army Aci^ 1881 
(c. 68), 8. 144 (4).l — Gale v. Powlky 
(1916). 32 W. L. fl. 65 ; 24 D. L. R. 
450.— CAN. 

p. Whether committal order made 


lainst army officer .] — A coiiinnttal 
•dcr for dofaiiJt In payment of an 
stalment of a Judgment debt ordered 
. be paid by the jadgmient debtor 
7 instalments will be granted against 
le debtor, though he is an officer in 
le army, & the only Income of which 
3 is proved to be in receipt is his pay 
J such offlocr.— H amilton V. Coning* 


z 2 
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Koyal Forces. 


SecL 2. — Privileges a7id exemptions: Suh-sects. 3 c£r 
4. Sects. 3, 4 6 ; Svb-sects. 1&2. PaH X. 

Sects. 1 2 : Svh-sects. 1 2.] 

444 ; 69 L. J. Q. B. 608 ; 82 L. T. 705 ; 64 J. P. 
660 ; 49 W. R. 48 ; 16 T. L. R. 382 ; 19 Cox, C. C. 
626, D. C. 

Annotation : — Distd. A.-G. v, Selby Bridge Proprietors, 

[1921] 3 K, B. 31. 

260. Private motor car used on military service 
— Allowance made by authorities tor use.] — (1) The 

exemption from payment of toll in passing along 
a road or over a bridge contained in Army Act, 
1881 (c. 58), 8. 143, in favour of carriages “em- 
ployed in the military service of the Crown when 
conveying officers & soldiers of the regular forces 
on duty extends to the private motor car of an 
officer which he is authorised to use for journeys 
on duty at the public expense. 

(2) The exemption from payment of toll in 
passing along a road or over a bridge contained in 
that sect, in favour of carriages belonging to the 
Crown when conveying “officers & soldiers” of 
the regular forces on duty extends to a motor car 
belonging to the Crown, which contains, besides 
a non-commissioned officer & soldiers of the regular 
forces, a civilian employed as clerk of the works 
in certain Govt, works who is authorised to be 
conveyed in the car for the purposes of the Crown, 
& has a works pass from the military authorities. — 
A.-G. V. Selby Bridge Proprietors, [1921] 3 
K. 1}. 31 ; 90 L. J. K. B. 891 ; 125 L. T. 621 ; 37 
T. L. R. 768, C. A. 

261. Military car conveying civilian in employ- 
ment of military authorities.] — A.-G. v. Selby 
Bridge Proprietors, No. 260, t^nie. 


SuB-SEcn\ 4 . — Other Privileges and 
Exemptions. 

Exemption from Jury service .] — See Juries Act, 
1870 (c. 77), s. 9, sched. XII. ; Territorial Army 
A Militia Act, 1921 (c. 37), s. 4, sched. II. 

Exemption from rates — Property in military occu- 
pation.]— >866 Rates A Rating, Vol. XXXVIII., 
pp. 486, 487, Nos. 438-448. 

Privilege from production of reports to superiors.] 
— See Discovery, Vol. XVIII., p. 167, Nos. 1203, 
1204, 1207, 


Sect. 3.— OFFENCES. 

Incitement to mutiny .] — See Criminal Law, Vol. 
XV.. p. 638, Nos. 6795-6798. 

Wearing of naval & military uniforms by un- 
authorised persons .] — See Uniforms Act, 1894 
(c. 45), ss. 2, 3, 4. 

False statements or certificates on enlistment 
& discharge .] — See Seamen’s A Soldiers’ False 
Characters Act, 1906 (c. 5), ss. 1, 2. 


Sect. 4.— DISCIPLINARY TRIBUNALS. 

See Part X., post. 


Sect. 5.— ACQUISITION AND USER OF LANDS. 

Sub-sect. 1. — Military Lands Acts. 

SeCf generally^ Military Lands Act, 1892 (c. 43), 
1900 (c. 56), 1903 (c. 47) ; Constitutional Law, 
Vol. XI., pp. 646 et seq, 

262. Use to which land vested in Secretary of State 
may be put — Reasonable user for military purposes.] 

— Serrible : where imder the powers of Defence 
Act, 1842 (c. 94), A the subsequent Defence Acts 
land has been vested in the Secretary of State for 
War upon trust for the Crown such land A every 
part thereof may be used for all reasonable bond 
fide military pm^poses that the Govt, may require 
A such user cannot be controlled by the ct. 

In an action to restrain deft, a General in her 
Majesty’s Army A the officers under his command 
from causing or permitting rifle practice on a 
common, forming jmrt of the land thus vested, in 
close i^roximity to pltf.’s house which as ho alleged 
was a serious nuisance A occasioned damage to his 
property. On motion for injunction : — Held : 
(I) to such an action if sustainable the Secretary 
of State for War was a necessary party ; (2) the 
allegations in the statement of claim being in- 
sufficient no interlocutory injuncton could be 
granted. — Hawley v. Steele (1877), 6 Ch. D. 
521 ; 46 L. J. Ch. 782 ; 37 L. T. 625. 

Annotation: — As to (2) Refd. Hill v. Metropolitan Asylum 

District Monagrers (1879), 4 Q. B. D. 433. 

263. User of commons — Action by commoners 
— To restrain exercise of troops on commons — 
Attempt to restrain military officers from obeying 
orders.] — Cowing v. Secretary op State for 
War (1877), Times, Jan. 23. 

264. Acquisition of property in common land — 
By Volunteers — Power of commanding officer to 
acquire land as trustee for the corps.] — Wimbledon 
A Putney Commons Conservators v. Nicol 
(1894), 10 T. L. R. 247. 

265. Acquisition of trust property — By Ad- 
miralty — Objection of trustees to compulsory pur- 
chase — Liability of Lords Commissioners of 
Admiralty to be sued in official capacity.] — An 

action being brought by pltfs., owners of certain 
trust property at Dartmouth, for the purpose of 
establishing as against tlie Lords Comrs. of the 
Admlty. A the Director-General of Naval Works 
that they were not entitled to enter upon, or take 
possession of, or to acquire by way of compulsory 
purchase the land of pltfs., for the purpose of 
establishing there a training college for cadets, A 
the statement of claim containing allegations of 
certain acts of trespass by defts., their servants, A 
agents, for which damages A an injunction were 
claimed, defts. made the preliminary submission 
that the ct. had no jurisdiction to entertain the 
action for tort brought against them in their 
official capacity. 

Pltfs. had also taken out a summons to amend 
the action by suing defts. in their individual as 
well as in their official capacity, A by adding the 
names of two marines A a civil engineer, who had 
committed the alleged trespass, as co-defts. : — 
Held : without prejudicing any just claims of 
pltfs., the action was misconceived A would not 
lie, A no leave to amend should be given to pltfs.. 
as it would be changing one action into another of 
a substantially different character. — Raleigh v. 


PART IX. SECT. 2, SUB-SECT. 4. 

q. Uabilitv to rates — House in posses- 
sion of military person .] — A private 
house in the city, under Jeaso to His 
Majesty’s Prlnclp^ Secretary of State 
for the War Department, for the 
pu^ose of being used as a place of 
residence by a military person, for 


whom there was no suitable accom- 
modation in any barracks in Halifax, 
is a “ government building ** within 
Halifax City Charter Act, 1891 (o. 68), 
& that personal property contained in 
such building was exempt from taxa- 
tion for civic purposes. — Smith v. 
City op Halifax (1902), 35 N. S. 11. 
373.— CAN. 


r. Exemption from civil process ,] — 
MoLellan V. Haselden, [1917] N. Z. 
L. R. 238.— N.Z. 

PART IX. SECT. 3. 

t. Assisting sailor to desert.] — R. r. 
Patterson (1867), 27 U. O. R, 142. — 

CAN. 
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Goschen, [1898] 1 Ch. 73 ; 07 li. J. Cli. 59 ; 77 
L. T. 429 ; 40 AV. R. 90 ; 14 T. L. R. 30 ; 42 
Hoi. Jo. 40. 

Annotations Consd. China INlutual Steam Navigation Co. 
r.V ’ Hntton v. Secretary of 

State for War (1926), 43 T. L. K. 106. Apld. Mackenzle- 
Konncdy v. Air Coimcll, [1927] 2 K. B. 517. Refd. 
Bainbridge r. Postmaster-General, (1906] 1 K. B. 178; 
Ttopcr V. Public Works Oomrs., [1015] 1 K. B. 45 : Row- 
land V. Air Connell (1923), 07 Sol. Jo. 385. 


Compensation.]— iSee Constitutional Law, Vol. 
XI., pp. 546-548, Nos. 498, 499, 501-505. 508. 

266. Lands ordered to be kept free from 

buildings — Payment of compensation delayed — 
Interest on compensation.] — Notice was given 
under Defence Act, 1860 (c. 112), requiring certain 
lands to be kept free from buildings ; & an agree- 
ment was entered into, fixing the amount of the 
compensation. After a considerable interval the 


agreed sum, with £30 for expenses, as provided 
by Defence Act, 1860 (c. 112), but without interest, 
was paid into the bank : — Held : the owner could 
not claim interest, & the payment was suOicient. — 
SuFFOLic (Earl) v, Lewis (1863), 1 Hem. & M. 
369 ; 1 New Rep. 518 ; 32 L. J. Ch. 232 ; 8 L. T. 
350 ; 11 W. R. 521 ; 71 E. R. 161. 

Liability of Crown to pay expenses of paving 
streets — Adjoining property acquired for military 
purposes.] — See Highways, Vol. XXVI., p. 522, 
No. 2230. 


Sub-sect. 2. — Military Manceuvres Acts. 
See^ generally. Military Manoeuvres Acts, 1897 
(c. 43), & 1911 (c. 44). 


Part X. — Disciplinary Tribunals 


Sect. L— COURTS OF MARTIAL LAW. 

267. Not a court of record.] — A.-C. for Cape 
OF Good Hope v. Van Reenen, A.-G. for Cape 
OF Good Hope Smit, No. 283, 'post. 

268. Distinguished from court martial.] — Cts. 
administering ma-rtial law in time of war bear no 
analogy to courts martial administering military 
law under the Mutiny Act. The right to administer 
martial law depends upon whether a state of war 
in fact exists, & not upon the fact of a proclama- 
tion of martial law having been made, but where 
a C'oloniai Legislature had passed an Act of 
Parliament which cmacted tliat all sentences 
passed by such cts. weT*e to be deemed sentences 
passed in the regular A ordinai'v course of criminal 
jurisdiction : — Held : the Judicial Committee 
had no power to inquire into the propriety or 
impropriety of iiassing such an Act, & could not 
give leave to appeal from the sentence passed by 
such ct. — Tilonko V. A.-G. of Natal, [1907] 
A. C. 93 ; 76 J. P. C. 29 ; dry L. T. 853 ; 23 
T. L. R. 21, P. C. 

A n notations : — Apld. Rr Clifford & O’Sullivan. [1921] 2 A. C. 
570. Refd. It. V. General of forccfl of ITovislonal Govorii- 
inent. Commanding Officer, 1‘ortobella Barracks 
Adjutant (1922), 67 Sol. Jo. 125. 

269. .] — The so-called “military ct. 

wliose proc(*edings were in question . . . was not 
A; did not claim to be a ct. or judicial tribunal in 
any legal sensi' of those terms. It was not a court 
martial, that is to say, a tribunal regularly consti- 
tuted under military law, but a body of military 
officers entrusted by the commanding officer with 
the duty of inquiring into certain alleged breaches 
of his commands contained in the proclamation, 
^ of advising him as to the manner in wLich he 
should deal with the offence ; A its “ sentences 

if confirmed, will derive their forces not from the 
decision of the military ct., but from the authority 
of the officer commanding His Majesty’s forces 
in the field (Viscount Cave). — He Clifford & 
O’Sullivan, [1921] 2 A. C. 570 ; 90 L. J. P. C. 
244 ; 126 L. T. 97 ; 37 T. I/. R. 988 ; 65 Sol. Jo. 
792 ; 27 Cox, C. C. 120, H. L. 

Annotations: — Mentd. R. r. Electricity Comrs., Kx v. 
London Electricity Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; R. v. Maidstone Piison, Hx p. Maqulre 
(1925), 95 L. J. K. B. 55. 


Relation to civil courts.] — See Sect. 4, sub-sect. 
1, post. 


Sect. 2.— COURTS MARTIAL. 

Sub-sect. 1. — Naval. 

See Naval Discipline Acts, 1866 (c. 109), 1884 
(c. 39), 1909 (c. 41), 1915 (c. 30), (No. 2) 1915 
(c. 73), 1922 (c. 37). 

270. Admissibility of evidence — Rejection of 
evidence for accused — Conviction quashed.] — 

Bounty Ship Mutineers Case (1791), cited in 
1 East, at p. 312 ; 102 E. R. 121. 


Sub-sect. 2. — Army and Air Force. 

See Army & Air Force (Annual) Act, 1927 (c. 7), 
& King’s Regulations. 

271. Jurisdiction — After dismissal from service 
— Offence committed before dismissal.] — Sack- 
ville’s (Lord) Court Martial (1760), 2 Eden, 
App. 371 ; 28 E. R. 940. 

Annotation : — Mentd. A.-Q. for tlio Province of Ontario v. 

A.-G. for the Dominion of Canada (1911), 81 L. J. 1‘. 0. 

210 . 

272. Suspension of civil courts by pro- 

clamation — Offence before proclamation.] — (1)A 
British subject was charged with having on 
Apr. 24, 1916, taken part in an armed rei)ellion 

in the waging of war against His Majesty the 
King, such act being of such a nature as to be 
calculated to be prejudicial to the defence of the 
realm, & being done with the intention & for the 
purpose of assisting the enemy. On May 5, 
1916, ho was tried before a field general court 
martial convened in Dublin & was convicted. 
On Apr. 26, 1916, His Majesty, by Proclamation 
issued under Defence of the Realm (Amendment) 
Act, 1915 (c. 34), 8. 1 (7), suspended the operation 
of that sect, in Ireland ; — Held : by virtue of the 
Proclamation the prisoner became triable by court 
martial notwithstanding that the offence with 
which he was charged had been committed before 
the date of publication of the Proclamation. 


PART X. SECT. 2, SUB-SECT. 2. 

a. Jurisdiction. ] — A oom’t - martial 
does not exceed or abuse its juris- 
diction merely because It incidentally 
misconstrues a statute, admits Illegal 


evidence, or rejects legal evidence. — 
R. V. Murphy, [1921J 2 I. R. 190. — 

IR. 

b. Offence punishable by death — 
Trial by court'Viartial.} — An otTeuce 


punishable by death can be tried by 
no other military tribunal than a 
court-martial. — E gan v. IMacready, 
[1921] 1 I. R. 265.— IR. 

0. Constitution — Inclusion of person 
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Koyal Forces. 


Sect. 2. — Courts martial : Suh’sect. 2. Sects. 3 A* 4 : 

Sub'seds. 1 cfc 2.] 

(2) A field general court martial is only a 
j)articular form of a general court martial. 

(3) The j)risoner after his conviction 
committed to prison, the commitment being in 
Form A. in the Third Appendix to the Rules of 
Procedure, 1907, made under Army Act, 1881 
(c. 58) ; — Held : under Army Act, 1881 (c. 68), 
s. 172 (2) & (4), coupled with Rule 133a of Rules 
of Procedure, 1907, no defect in the form would 
render the detention in custody of the person under 
the commitment illegal ; there was nothing on the 
face of the commitment wliich showed want of 
jurisdiction to act under it. 

(4) The words “ open court,” in clause (c) of 
Rule 119 of Rules of Procedure, 1907, mean a ct. 
to which the public have a right to bo admitted, 
but they do not include a ct. where the public are 
excluded although the accused &his representatives 
are allowed to be present. 

There is iiilierent jurisdiction in every ct., 
including a field general court martial, to exclude 
the public from a trial if it is necessary for the 
administration of justice. — R. v. Lewes Prison 
(Governor), Ex p. Doyle, [1917] 2 K. B. 254 ; 
86 \j. J. K. B. 1514 ; 116 L. T. 407 ; 81 J. P. 173 ; 
33 T. L. R. 222 ; 25 Cox, 0. C. 635. 

273. Duty to conform with rules of common 
law.] — Stratford’s Case (1800), cited in 1 East, 
at p^ 312. 

274. Inordinate punishment — Death result- 

ing — Murder.] — ^Wall’s Case, No. 176, ante. 

275. General & field general court martial — 
Whether distinguishable.] — R. ' . Lewes Prison 
(Governor), Ex p. Doyle, No. 272, ante. 

276. Commitment — Validity — Alleged defect in 
form.] — R. V. T^wes Prison (Governor), Ex p. 
Doyi.e, No. 272, ante. 

277. Power to sit in camera.] — R. v. IiEWF:s 
Prison (Governor), Ex p. Doyle, No. 272, ante. 


Sect. 3.— COURTS OF INQUIRY. 

278. Military court of Inquiry — Legality.] — 

Sernhle : Military cts. of inquiry, constituted & 
lield as in this case, are not illegal, nor contrary 
to the provisions of Mutiny Act. — H ome v. 
Bentinck (1820), 8 Price, 225 ; 2 Brod. & Bing. 
130 ; 4 Moore, C. R 563 ; 146 E. R. 1185, Ex. Ch. 

Annotations : — Apld. Dawkins v. Rokoby (1873), L. R. 8 
Q. D. 2Cf5. Refd. Dawkins v. I’aulct (1869), 9 B. & 8. 
768 ; Chatterton v. Secretary of State for India in Council, 
[1895] 2 Q. B. 189. Mentd. Blako v. Pilfold (1832), 1 
Mood. & R. 198 ; Hennessy v. Wright (1888), 21 Q. B. D. 
509 ; Isaacs v. Cook, [1925] 2 K. B. 391. 

279. .] — (1) A ct. of inquiry, insti- 

tuted by the Commander-in-Chief of the army 
under the Articles of War to inquire into a com- 
plaint made by an oflicer in the army, though not 
a ct. of record, nor a ct. of law, nor coming within 
the ordinary definition of a ct. of justice, is never- 
theless a ct. duly & legally constituted Sd recognised 
in the Articles of War & the Mutiny Acts. 

(2) The whole question involved in this cause 
is a military question, to be determined, as we 


think by a military tribunal So not cognisable in a 
ct. of law (Kelly, O.B.). — Dawkins v. Rokeby 
(Lord) (1873), L. R. 8 Q. B. 255 ; 42 L. J. Q. B. 
63 ; 28 L. T. 134 ; 21 W. R. 544, Ex. Ch. ; on 
appeal (1876), L. R. 7 II. L. 744, H. L. 

Annotations: — As to (1) Refd. Co-partnership Farrns v. 
Harvey-Smith, [1918] 2 K. B. 405. As to (2) Consd. Re 
Tufncll (1876), 3 Ch. D. 164 ; Fraser v. Balfour (1918), 
87 L. J. K. B. 1116 ; Heddon v. Evans (1919), 35 T. L. R. 
642. Refd. Fraser v. Hamilton (1917), 33 T. L. R. 431. 
Generally, Refd. Dawkins v. Saxe Weimar (Prinoo Edward), 
Dawkins v. Wynyard, Dawkins v. Stephenson (1876), 

1 Q. B. D. 499: Barratt r. Kearns, [1905] 1 K. B 604. 
Generally, Mentd. Henwood v. Harrison (1872), L. R. 7 
C. P. 606; Dickeson v. Hilliard (1874), L. R. 9 
Exch. 79 ; Robinson v. Hilliard & Hare, Dickeson 
V. Same (1874), 22 W. R. 372 ; Seaman v. Netherclift 
(1876), 2 C. P. D. 53; R. v. Harlngtoii (1879), 48 L. J. 
Q. B. 300 ; Goffln v. Donnelly (1881), 6 Q. B. D. 307 ; 
Munster v. Lamb (1883), 11 Q. B. D. 588 ; Hemiossy v. 
Wright (1888), 21 Q. B. D. 509 ; Royal Aquari^ & 
Summer & Winter Carden Soc. v. Parkinson, [1892] 1 
Q. B. 431 ; Chatterton v. Secretary of State for India In 
Council, [1895] 2 Q. B. 189 ; Attwood v. Chapman, [1914] 
3 K. B. 275 ; Slack v. Barr (1918), 82 .T. P. 91 ; Everett v. 
Crifnths, 11920] 3 K. B. 163 ; Collins v. Whiteway, [1927] 

2 K. B. 378. 


280. “ Confession statement or answer to 
question ’’ — Admissibility in evidence — Criminal 
trial in civil court.] — Rule 121 (L) of the Rules of 
Procedure made under Army Act, 1881 (c. 58), 
s. 70, which provides that “any confession, state- 
ment or answer to a question made or given at a 
ct. of inquiry shall not be admissible in evidence 
against an o nicer or soldier . . applies only to 
military tiibunals So does not make a statement 
made at a ct. of inquiry inadmissible in evidence 
at a criminal trial in a civil ct. — R. v. Loi.PUS So 
Boorman, R. v. White, [1917] 1 K. B. 574 ; 86 
L. J. K. B. 459 ; 116 L. T. 703 ; 81 J. P. 135 ; 
33 T. L. R. 184 ; 61 Sol. Jo. 269 ; 25 Cox, C. C. 
716 ; 12 Cr. App. Rep. 193, C. C. A. 

281. Not strictly judicial tribunal.] — A 

military ct. of inquiry may not bo strictly a 
judicial tribunal, but where such ct. has been 
assembled under the orders of the General Corn- 
manding-in-Chief in conformity with the Queen’s 
Regulations for the government of the Army, a 
witness who gives evidence thereat stands in the 
same situation as a witness giving evidence before 
a judicial tribunal. — D awkins v. Rokeby (Lord) 
(1875), L. R. 7 H. L. 744 ; 45 L. J. Q. B. 8 ; 33 
L. T. 196 ; 40 J. P. 20 ; 23 W. R. 931, H. L. ; 
affff. (1873), L. R. 8 Q. B. 255, Ex. Ch. 

Annotations: — Consd. Barratl, v. Kearns, [1905] 1 K. B. 

504 ; Heddon w. Evans (1919), 35 T. L. R. 642. Refd. 
Dawkins v. Saxo Weimar (Prince Edward), Dawkins v. 
Wynyard, Dawkins v. Stoplienson (1876), 1 Q. B. D. 499 ; 
lie Tufnell (1876), 3 Ch. 1). 164 ; Fraser v. Hainilten 
(1917), 33 T. L. R. 431 ; Copartnership Farms v. Harvey- 
Smith, [1918] 2 K. B. 405 ; Fraser v. Balfour (1918), 87 
L. .T. K. B. 1116. Mentd. Henwood v. Harrison (1872), 
L. R. 7 C. P. 606 ; Dickeson r. Hilliard (1874), L. R. 9 
Exch. 79 ; Robinson v. Hilliard & Haro, Dickeson v. 
Same (1874), 22 W. R. 372; Seaman v. Netherclift 
(1876),2C. P. D. 53 ; Ibr. Harington (1879), 48 L. J. Q. B. 
300 ; Goffln v. Donnelly (1881), 6 Q. B. D. 307 ; Munster 
V. Lamb (1883), 11 Q. B. D. 588 ; Hemiossy v. Wright 
(1888), 21 Q. B. D. 509 ; Royal Aquarium & Summer & 
Winter Garden Soc. v. Parkinson, [1892] 1 Q. B. 431 ; 
Chatterton v. Secretary of State for India in Council, 
[1895] 2 Q. B. 189 ; Attwood v. Chapman, [1914] 3 K. B . 
275 ; Slack v. Barr (1918), 82 J. P. 91 ; Everett v. 
Griffiths, [1920] 3 K. B. 163 ; Collins v. Whiteway, 
tl927] 2 K. B. 378. 


282. Position of witness giving evidence.] — 

Dawkins v. Rokeby (Lord), No. 281, ante. 

Whether reports privileged .] — See Libel So 

Slander, Vol. XXXII., p. Ill, Nos. 1430-1432. 


of legal Jcnowledge <£: erpericrice.] — 
Whelan v. R., [1921] 2 I. R. 310. — 

IR. 

d. Compliance with statutory regu- 
lotions — During existence of state of 
war .] — Notwithstanding that a state 
of war is actually existing the military 


authority is subject to statutory regu- 
lations as to the trial of subjects of 
the Crown, & a subject charged with 
an offence can only be tried by a court- 
martial constituted under & subject, 
^ to the punishment which may be 
imposed, to Restoration of Ojder in 


Ireland Act, 1920. — Egan v. Macread y, 
[1921] 1 I. R. 265 ; sub nom. R. r. 
Egan, R. v.. Higgins, 65 Sol. Jo. 
782.--IR, 

e. Qualification of members.] 

— Fitzgerald t>. Macdonald, [1918] 
N. Z. L. R. 769.--N.Z. 
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Sect. ^.---RELATION TO CIVIL COURTS. 

Sub-sect. 1. — In General. 

283. Courts of martial law — Jurisdiction to 
review sentence or judgment — Civil magistrate as 
administrator of court.] — There is no jurisdiction 
in a civil ct. to review a sentence or judgment of 
a ct. of martial law. A martial law ct. is not a ct. 
of record, & the administrator, even though he 
happen to be also a civil magistrate, & describe 
himself in a memorandum as acting in the double 
capacity, must be taken to have acted solely in 
the administration of martial law. — A.-G. for 
Cape of Good Hope v. Van Beenen, A.-G. for 
Cape of Good Hope v. Smit, [1901J A. C. 114 ; 
73 L. J. P. C. 13 ; 89 L. T. 591 ; 20 T. L. R. 90, 
P. C. 

284. Judicial Committee of Privy 

Council.]— Tilonko v , A.-G. of Natat., No. 268, 
ante. 

285. .]— Moomini Mzinelwa & 

Wanda v. Natal Governor & A.-G. (1906), 22 
T. L. R. 413 ; 70 .T. P. .To. 172, P. C. 

Protection of court martial from contempt — • 
Jurisdiction of King’s Bench Division.] — See Con- 
tempt of Court, Vol. XVI., p. 12, No. 64. 

Sentence by court martial — Subsequent action in 
civil court — Estoppel.] — See Estoppp:l, Vol. XXI., 
p. 238, No. 675. 


Sub -SECT. 2. — Habeas corpus. 

Habeas corpus generally, see Crown Practice, 
Vol. XVI., pp. 248 et seq. 

286. For whom granted — Civilian sentenced by 
court martial.] — Wolfe Tone’s Trial (1798), 27 
State Tr. 613. 

Anvntalion : — Refd. Mfroniln} Mzinelwa & Wanda v. Natal 

Governor & A.-G. (lUOO), 22 T. L. K, 413. 

Alien enemy.] — See Aliens, Vol. II., p. 157, 

Nos. 274-276. 

287. In what cases granted — Illegal detention — 
Without trial.] — Wade’s Case (1781), 2 M. & S. 
429, n.; 105 P. R. 441. 

288. — — .] — The ct. granted a rule 

nisi for a habeas corpus on behalf of an oflicer under 
military arrest for charges of misconduct, on an 
alTidavit complaining that he had not been brought 
to trial pursuant to the 23rd Article of War, as 
soon as a court martial could be conveniently 
assembled ; but it being stated, upon the affidavit 
of the Judge Advocate General, in answer, that 
proceedings were instituted as soon as could 
conveniently be, <& according to the course of 
office, & that the trial had been i^ostponed y^artly 
on account of the absence of the i:>risoner’s wit- 
nesses, the ct- discharged the rule. — Blake’8 
Case (1814), 2 M. & S. 428 ; 105 E. R. 440. 
Annotation : — Refd. Re Wilson (1845), 4 L. T. O. S. 31 1. 


289. No valid detention order.] — 

By the 131st of the Articles of War drawn up in 
yiursuance of The Mutiny Act for 1857, 20 Vict. 
c. 13, B. 1, jurisdiction was conferred on general 
Courts-martial in India to try and sentence certain 
military offenders accused there of civil offences. 
By sect. 38 of that Act, the place of imprisonment 
under the sentences of general Comts-martial is 
to be appointed by the officer commanding the 
district. By sect. 40, every governor or keeper of 
any public prison in any part of Her Majesty’s 
dominions is required to receive into and keep in 
his custody any military offender under sentence 
of imprisonment by a Court-martial, upon delivery 
to him of an order in writing in that behalf from 
the officer commanding the regiment to which the 
offender belongs, containing certain specified 
particulars. By sect. 41, in the case of a prisoner 
undergoing imprisonment under the sentence of a 
Court-martial in any public prison other than the 
military prisons set ay^art by the authority of the 
Act, the officer commanding the district is 
emy)owered to give an order in writing, directing 
that the prisoner be delivered over to military 
custody, jfor the purpose of being removed to 
some other prison or ydace, there to undergo the 
remainder of his sentence. A., a military ofender 
amenable to the jurisdiction, was tried in India, 
under 20 Viet. c. 13, by a general Court martial, 
for a civil offence, of which the ct. found him guilty, 
& for which they sentenced him to four years’ 
imprisonment. The officer commanding the 
district in which he was tried appointed the Fort 
of Agra as the y)lace of his imprisonment. It did 
not apy)ear whether this fort was or was not a 
i:>ublic y)rison, or was or was not a military prison 
set apart by the authority of 20 Viet. c. 13. It 
was, however, under military command. A. was 
imprisoned there for about nine months ; at the 
end of which the same officer who had ayjpointed 
it as the place of imy)risomnent gave an order in 
writing, directing that he should be removed 
therefrom to England, to undergo there the remain- 
der of bis sentence ; but not mentioning any 
y)rison in England to which he was to be removed. 
A., having been brought to England under this 
order, was there confined in se^veral prisons in 
succession, &, ultimately, in the Queen’s Prison ; 
an order from the Commander-in-Chief of the 
army in England, directing the keey^er of that 
y)ri8on to receive him into custody for the remainder 
of his sentence, being sent there with him. Making 
absolute a rule for a habeas corpus obtained by A. : 
— Held : A. was entitled to his discharge : for his 
detention in custody, which could not be justified 
at common law, was not warranted by 20 Viet, 
c. 13 ; inasmuch as, assuming, a point which the 
ct. did not determine, that the case fell within 
20 Viet. c. 13, as to the removal of prisoners, no 


PART X. SECT. 4, SUB-SECT. 1. 

f. Courts of martial law — Jurisdic- 
tion to review sentence or jud(nnent.]—~ 
Lindsay v. Lovell, [1917] V. L. R. 
734.— AUS. 

g. .] — Ex j). Fogan (1919), 

46 N. B. R. 370 ; 48 D. L. R. 194.— 

CAN. 

h. .] — Statutory courts- 

martial are subject to the controlling 
authority of tho K. B. Div. by pro- 
hibition, certiorari or habeas corpus, if 
they act without or in excess of jiu’is- 
dlotlon ; but a decision of a court- 
martial made intra xrires, though 
erroneous in point of law, does not 
entitle an aoousod to such relief. — R. 
V. Murphy, [1921] 2 1. R. 190.— IR. 

k. .] — Courts of justice 

have, in times of peace, an Inherent 
jurisdiction to correct & sot aside any 


orders made by military tribunals in 
excess of their statutory powei^s. — 
Union Government v. West, [1918] 
App. D. 556.— S. AF. 

l. During existence of state 

of war .] — R. v, Allen, [1921] 2 I. R. 
241.— IR. 

m. .1 — R. V. Strick- 

land, [1921] 2 1. R. 317.— IR. 

n. .1 — Where a state 

of war is actually existing, the civil 
ct. has no Jurisdiction to interfere 
to prevent tho carrying out of a 
sentence Imposed by a military ct. — 
Erskine Childers^ Case (1922), 67 
Sol. Jo. 125, 172.— IR. 

o. .1 — Re Gaudin 

(1915], 34 N. Z. L. R. 401.— N.Z. 

p. .] — Marais v. 

General Officer Commanding The 


Links of Communication & A.-G. 
(1901), 18 S, O. 301 ; 11 C. T. R. 467. 

— S. AF. 

q. Abortive trial by civil court — 
Removal of prisoner for trial by court- 
martial.] — After disagreement of a 
jury upon a charge of murder & order 
made sending the prisoner for trial 
at the next Assizes, the competent 
military authority may, subsequently 
to such order, remove the case & trial 
of the prisoner to a military court- 
m8u»tlal, — R. (Rodgers) v. Campbell 
(1921), 55 I. L. T. 192.— IR. 

PART X. SECT. 4, SUB-SECT. 2. 

289 i. In what cases granted — Illegal 
detention — No valid detention order.]— 
R. V. Jones, [19171 2 I. R. 7. — IR. 

Court martial held 

without atUhority.}—-0. obtained a writ 
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Sect, 4 . — Relation to civil courts : Suh-secU, 2, 3 4. 

PaH XI. ] 

valid order for his detention in the Queen’s Prison 
had been made under either 20 Viet. c. 13, s. 40 
or 8. 41 . — Re Axlen (1860), 3 E. & E. 338 ; 30 
L. J. Q. B. 38 ; 7 Jur. N. S. 234 ; 121 E. B. 469 ; 
8ul) nom. Ex p. Allen, 3 L. T. 468 ; 9 W. B. 99. 
Annotations: — ODistd. lie ManeerRh (1861), 1 B. & S. 400 ; 

R. V. Mount (1875), L. R. 6 P. 0. 283. Refd. R. v. Heano 

(1864), 4 B. & S. 947. 

290. To charge In execution debtor in 

military custody.] — The ct. cannot grant a habeas 
corpiis to bring up deft, for the purpose of charging 
him in execution, who is in custody under military 
arrest. — Jones v. Danvers (1839), 6 M. &; W. 
234 ; 7 Dowl. 394 ; 2 Horn & H. 84 ; 8 L. J. Ex. 
216 ; 3 Jur. 682 ; 151 E. B. 100. 

291. Return to writ — Necessity for.]— The ct. 
will not make absolute a rule for an attachment 
against a ppson to whom a writ of habeas corpus 
has been directed, simply because no return has 
been made to the writ ; when it appears that the 
whole object of the writ has been satisfied by the 
discharge of the prisoner, & the omission to make a 
return is not attributable to any improper motive. 
— B. V. Gavin (1848), 3 New Tract. Cas. 198 ; 11 
L. T. O. S. 239 ; 15 Jur. 329, n. ; 12 J. P. Jo. 
390. 

292. Sufficiency of.] — It seems a sufficient 

return to a habeas corpus that deft, is in custody 
und^r the sentence of a ct. of competent jm*is- 
diction [court martial] to inquire of the offence, 
& to pass such a sentence ; without setting forth 
the particular circumstances necessary to warrant 
such a sentence. — B. v. Suddis (1801), 1 East, 
306 ; 102 E. B. 119. 

Annotation: — Apld. Watson’s Cose (1839), 9 Ad. & El. 731. 

293. .] — On return to a habeas corpus, 

alleging that the prisoner is detained as a deserter 
under 5 & 6 Viet. c. 12, s. 22, it must be expressly 
shown that the party is a soldier & ought to be 
with his corps ; <fc, if this do not appear by the 
return, the party must be discharged .- — Re 
Douglas (1842), 3 Q. B. 825 ; 3 Gal. & Dav. 509 ; 
12 L. .J . Q. B. 49 ; 114 E. B. 724 ; suh noin. B. v. 
Douglas, 7 Jur. 39. 

294. .] — B,. V. Gavin, No. 291 , ante. 


Sub -SECT. 3.— Certiorari. 

Certiorari generally, see Crown Practice, Vol. 
XVI., pp. 398 ei seq. 

295. Whether writ issues to court martial — 
Civil rights affected.] — Where the civil rights of a 
person in military service are affected by the 
judgment of a military tribunal, in which that 
tribunal has acted without jurisdiction, or has 
exceeded its jurisdiction, this ct. will interfere ; 
aliter where nothing but the military status of the 
party is affected by the judgment. A captain in 
the Queen’s service, when stationed with his 
regiment in India, was gazetted to a majority ; 
& the appointment was notified in the general 


orders of the Commander-in-Chief in India at 
head quarters, & in the regimental orders. Subse- 
quently, the captain having written to the colonel 
of that regiment an insubordinate letter, was tried 
by court martial in India, was dismissed the 
service, & the proceedings of the court martial 
transmitted to the Judge Advocate-General in 
London ; three years afterwards, application 
being made to this ct. for a certiorari to bring uj) 
the judgment of the court martial, in order that 
it might be quashed, the ct. refused to interfere. — 
Re Mansergh (1861), 1 B. & S. 400; 30 L. J. 
Q. B. 296 ; 121 E. B. 704 ; sub nom. Ex p. Man- 
SERGii, 4 L. T. 469 ; 26 J . P. 22 ; 7 Jur. N. S. 
825 ; 9 W. B. 703. 

Annotations .— FoUd. Kx p. Boberte (1879), Times. Jime 11. 

Refd. Hawkins v. Rokeby (1873), L. R. 8 Q. B. 255 ; 

Fraser r. Balfour (1918), 87 L. J. Q. B. 1116 ; Roddon v. 

Evans (1919), 35 T. L. R. 042. 

296. Military status affected.] — Re Man- 

8ERGH, No. 295, ante. 

297. .] — Exp. Boberts (1879), Times, 

June 11, D. C. 

298. Offender tried by court martial — 

After exercise of summary jurisdiction by com- 
manding officer.] — Exp. Brown (1892), 37 Sol. Jo. 
27, D. C. 


Sub-sect. 4. — Prohibition. 
Prohibition generally, see Crown Practr'i:, 
Vol. XVI., pp. 372 et seq. 

299. Whether writ issues to court martial — 
Proceedings erroneous.] — The receiving pay as a 
soldier subjects the receiver to military juris- 
diction. This ct. will not grant a prohibition to 
prevent the execution of the sentence of a court 
martial passed against A., who has received pay 
as a soldier, but has assumed the military character 
merely for the purpose of recruiting, in the usual 
cour.se of that service, though the proceedings of 
the court martial appear to be in some instances 
erroneous. — G rant v. Gould (1792), 2 Hy. & Bl. 
69; 126 E. B. 434. 

Annotations : — Consd. tic Poe (1833), 5 B. & Ad. 681; 
Dawkins v. Rokoby (1806), 4 F. & F. 806 ; Dawkins r. 
Paulet (1869), L. R. 5 Q. B. 94. Refd. Tie Mansergh 
(1801), 1 B. & y. 400 ; R. v. MoCartby (1866), 14 W. R. 
918; Dawkins v. Rokoby (1873), L. It. 8 Q. B. 255 ; 
R. V. Army Couiieil, Ex 2). RavoiiHcroft, [1917] 2 K. B. 
504; Fraser v. Balfour (1918), 87 L. J. K. B. 1116; 
Hoddon v. Evans (1919), 35 T. L. It. 642. Mentd. R. v. 
Herford (1860), 24 J. l\ 628. 

300. After sentence confirmed — Followed 

by dismissal.] — A writ of jirohibition cannot issue 
to a court martial after scmtence pronounced by 
the ct. & ratified by Ilis Majesty, execution by 
dismissal from the Army, in pursuance of such 
sentence. — Re Poe (1833), 5 B. <& Ad. 681 ; 2 
Nev. & M. K. B. 636 ; 110 E. B. 942 ; sub 7 iom. 
Ex p. Poe, 3 L. J. K. B. 33. 

Annotations : — Consd. JRe. Mansergh (1861), 1 B. & S. 400 ; 
lie Tufnell (1876), 3 (iJh. D. 164 ; Grant v. Secretary of 
State for India (1877), 2 C. P. D. 445. Apld. lie ClllTord 
& O’Sullivan, [1921] 2 A. 0. 570. Mentd. tie York 
(Archbp.) (1841), 2 Q. B. 1 ; Klmnton v. WUley (1850), 
14 J. P. 386 ; Hoy worth v. London Corpn. He Rhodes 
(1884), Cab. & El. 312. 


of habeas corpus to bring up the body 
of P., who had been sent down from S. 
under sentence of a court martial held 
by the Governor of S. The return did 
not set out imder what authority the 
Governor held the court martial : — 
Held: the imprisonment was illegal, 
& P. was discharged. — Porret’s Cask 
(1844), Perry's Oriental Cases, 414. — 


— J Harris (1909), 19 


Man. L. R. 117 ; 10 W. L. R. 706.— 

CAN. 


a. J — jK. (;iTy Prison (Go^ 

ERNOii), Kx p. Green U914), 4 

N. S. R. 214 ; 19 D. L. R. 246.— CAN 
^ b. — — .1 — R. V. Graves (1919 
52 N. S. R. 365 ; 43 D. L. R. 696.- 

CAN. 


PART X. SECT. 4, SUB-SECT. 4. 

c. Whether uvU issues to court 


martial — Facts disclosing offence greater 
than military offence charged — Military 
offence clear upon evidence .] — The ct. 
will not direct a writ of prohibition to 
a court martial merely because the 
facts which establish the military 
offence disclose, at the same time, a 
greater offence, cognisable by the civil 
cts., provided a military offence is 
clear upon the evidence. — R. v. 
McCarthy (1866), 14 W. R. 918.— 
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Part XI. — Booty of War. 


301. Absolute discretion of Crown as to dis- 
posal.] — (1) The Crown has absolute discretion in 
the disposal of booty of war, &: can revoke or 
modify at will any scheme for distribution. 

(2) No trust which can be enforced by a ct. of 
equity is created by Treasury minutes or warrants 
providing for distribution.— Alexandek v. Wel- 
lington (Duke) (1831), 2 Russ. &; M. 35; 2 
State Tr. N. S. 763 ; 39 E. R. 308 ; subsequent 
proceedings, sub nom. Re Deccan Army (1833), 
2 Knapp, 103. 

Amwtationa : — As to (1) Refd. The Parlcmeut Bclpro (1879), 

4 P. D. 129. Generally, Refd. Banda & KirwtJe Booty 

(1868), L. K. 1 A. & E. 109 ; IClnlock v. Secretary of State 

for India (1882), 7 App. Cas. 019 ; Andersen v. Marten, 

fl907] 2 K. B. 248. Mentd. Metcalfe v. York (Archl>p.) 

(1830), 1 My. & Cr. 547. 

302. .] — (1) The Ct. of Admlty. had no 

jurisdiction with respect to booty until the passing 
of Admiralty Court Act, 1840 (c. 05), s. 22, enacting 
that the ct. “ shall proceed as in cases of prize of 
war,” must be understood to mean, not that in all 
respects the distribution of booty should be 
assimilated to that of prize, but that the ordinary 
course of proceeding in prize should be adopted. 

(2) No pei*son will be entitled to share in booty 
on the sole ground of meritorious service, unless 
his claim is supported on the principle of joint 
capture ; nor will the ct. relax the principles of 
joint capture on the ground that part of the pro- 
perty captured was not strictly booty, or that the 
sum was of unusual magnitude. 

(3) All prize belongs absolutely to the Crown, 
which for the last 150 years lias been in the habit 
of granting it to “ the tak(Ts ” who are of two 
classes, actual captors joint or constructive 
captors. 

(4) Joint captors are those who have assisted, 
or are taken to have assisted, the actual captors, 
by conveying encouragement to them, or intimida- 
tion to the enemy. 

The union of the joint captor with the actual 
captor under the command of the same officer 
alone constitutes the bond of association which 
the law recognises as a title to joint sharing. Com- 
munity of enterprise does not constitute associa- 
tion, & is equally insufficient as a ground for joint 
sharing, if the bond of union, though originally 
well constituted, has ceased to be in force at the 
time of the capture. 

Such co-operation as will confer a title to a joint 
share of prize is also strictly limited to encourage- 
ment to the friend & intimidation to the enemy. 

(5) The distinctions between captures on land 
& captures at sea tend to show, that in considering 
joint capture of booty, a wider application than 
is recognised in prize cases must be allowed to the 
term “ co-operation,” concerted action on a va.ster 
scale than is feasible at sea being indispensable 
to a campaign. The rule of sight, too, which pre- 
vails at sea, is inapplicable on land. 

(6) The general rule for the distribution of 
booty, to be adhered to as far as possible, is the 
rule of actual capture. In the case of an army 
consisting of several divisions, the line of dis- 
tribution will bo drawn between division Sc 
division ; that division to be regarded as the 
actual captor, any portion of which has captured 
the prize. 

(7) The association entitling to joint sharing 
must be military, & not politick, & must be imder 
the immediate command of the same commander. 


(8) The co-operation which is necessary as a 
title to joint sharing is a co-operation directly 
tending to produce the capture in question. What 
tends to produce the capture cannot bo once for 
all defined, but strict limits must be observed of 
time, place, & relation. Services rendered at a 
great distance from the place of capture, acts done 
long before the capture was contemplated, even 
though they affect the whole scheme of operations, 
cannot be deemed such co-operation as will give 
a title to share in booty. Indirect services will be 
insufficient. 

(9) To entitle the Commander-in-Chief to share 
in booty, he must himself be in the field ; but “ to 
be in the field ” it is not necessary that he should 
be actually present with the division that makes 
the capture ; being in the field with one division, 
he is in the field with all. 

But, if troops have been placed under the 
independent command of another, the Commander- 
in-Chief, though actually in the field, does not 
share in booty taken by those troops. 

(10) No distinction should be inade in the right 
of the general &; personal staff to share in the 
booty ; in principle, the right of both stands or 
falls with the Commander-in-Chief ; therefore all 
liis staff who are in the field with him ai*e entitled 
to share. 

(11) Under the circumstances of the case, the 
costs of rejected claimants ordcu’ed to be paid out 
of the fund. — Banda <fc Kirwee Booty (1866), 
•L. R. 1 A. & E. 100 ; 35 L. J. Adm. 17 ; 12 3ur. 
N. S. 819. 

Annotations : — As to (1) Refd. Banda & Kirwco Booty (1875), 
33 L. T. 332. Asia (1) Consd. TLt; Feldinarschall, [1920 J 
P. 289. Generally, Mentd. Jic Banda & Kirweo Booty, 
Kinloch v. U., K inloch v. B. & Secretary ol State for 
India in Council, [1882] \V. N. 1G4. 

303. No trust created by Royal warrant pro- 
viding for distribution.] — Alexander v . Welling- 
ton (Duke), No. 301, ante. 

304. .] — The Queen by Royal warrant 

“ granted ” booty of war to the Secretary of State 
for India in Council “ in trust ” for the officers & 
men of certain forces, to be distributed by the 
Secretary of State or by any other person he 
might appoint, according "to certain scales & pro- 
portions ; any doubts arising to be determined 
finally by the Secretary of State or by such persons 
to whom he might refer them unless the Queen 
should otherwise order. An action having been 
brought against the Secretary of State for India 
in Council by applt., on behalf of himself & all the 
other persons entitled under the royal grant to 
share in the booty alleging a distribution of part 

6 possession by the Secretary of State of the 
residue, & claiming an account & distribution of 
the residue : — Held : the warrant did not transfer 
the property or create a trust enforceable by the 
High Ct. of Justice, & the Secretary of State 
being merely the agent of the Crown to distribute 
the fund, the action could not be maintained. — 
Kinlock V. Secretary op State for India (1882), 

7 App. Cas. 619 ; 51 L. J. Ch. 885 ; 47 L. T. 133 ; 
30 W. R. 845, n. L. 

Annotations : — Consd. R. v. Secretary of State for War, 
[1891] 2 6. B. 326 ; Dunn v. Macdonald (1897), 76 L. T. 
444. Refd. He Banda & Kirwee Booty, Kinloch v. R., 
Kinloch V. R, & Secretary of State for India in Oouncll. 
[1882] W. N. 164. Mentd. Bowie v. Ailsa (1887), 13 
App. Oas. 371 ; Faiilds v. Vere, [1888] W. N. 162 ; Tc 
Teira To Paea v. Te Roora Tareha, [1902] A. C. 56 ; 
Hollinshcad v. Hazleton, [1910] 1 A. C. 428. 
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305. Jurisdiction of Court of Admiralty — 
Admiralty Court Act, 1840 (c. 65), s. 22 .]~-Banda 
& Kirwee Booty, No. 302, ante. 

308. As to booty remaining after partial 

distribution — Under judgment of court.] — When 
the Crown grants to captoi^s booty of war by 
Order in Council made under Admiralty Court 
Act, 1840 (c. 05), s. 2, refers the claims of aU 
parties whomsoever to the property captured to 
the judge of the High Ct. of Admlty., who is to 
take into consideration any capture that may have 
been made of any property during the operations 
by any claimants & is to make such order as to 
him shall seem right both in regard to the persons 
who are, &; the proportions in which such persons 
are, entitled to share them , , . reserving, however, 
to His Majesty the right to direct the ratos or 
scale of distribution according to which the pro- 
perty or the proceeds thereof is to be repaid to the 
several ranks of the force or forces to wliich such 
property may be adjudged, & the ct. proceeds to 
adjudge certain claimants entitled to share, & in 
pursuance thereof sums of money on account of 
the booty are distributed among the successful 
claimants ; the High Ct. has no jurisdiction, on 
the application of the successful claimants, com- 
plaining that the Govt, have refused to pay over 
& distribute the remainder of the booty, to order 
that such remainder be brought into the registry 
of the High Ct., & abide the event of the suit ; 
under such an order of reference the High Ct. has 
no power of distribution. — Banda & Kirwee 
Booty (1875), L. R. 4 A. & E. 436 ; 44 L. J. Adm. 
41 ; 33 L. T. 332 ; 3 Asp. M. L. C. 66. 

307. Distribution follows ordinary course of 
proceedings in prize.] — Banda & KiUWEE Booty, 
No. 302, ante. 

308. Who entitled to share — Actual captors — 
One of several divisions forming army — Part only 
of division effecting capture.] — Banda Kirwee 
Booty, No. 302, ante, 

309 . Joint captors — Detachment forming 

rearguard of main body.] — T he Moult an Case 
(1849), cited L. R. lA,6cE. 174. 

Annotation: — Consd. Banda & Kirwee Booty (18GC), L. Tt. 

1 A. & E. lOJ). 

310. .] — Bhurtpore Case 

(1826), cited L. R. 1 A. & E. at p. 165. 

Annotation: — Consd. Banda & Kirwoe Booty (1866), L. ll. 

1 A. & E. lOU. 

311. Coramander-ln-Chief — Neces- 

sity for action of presence “ on the field.’’] — Kit- 

tore Case (1827), cited in L. R. 1 A. & E. at p. 
251 ; 35 L. .1, P. M. & A. at p. 102. 

Annotation: — Apid. Banda & Kirwee Booty (1806), L. II. 1 

A. & E. 101). 

312. What amounts to 

“ presence on the field.”] — B anda & Kirwee 
Booty, No. 302, ante, 

313 . Troops making capture 

under independent command of another.] — Banda 
& Kirwee Booty, No. 302, ante. 


314. Troops arriving after fall of 

town.]— Dhar Case (1857), cited in L. R. 1 A. & E. 
at p. 178 ; 35 L. J. P. M. & A. at p. 69. 

Annotation: — Consd. Banda & Kirwee Booty (1806), L. B. 

1 A. ifc E. 109. 

316. Troops far distant from scene of 

action.] — Umballa & Kurnaul Case (1867), 
cited in L. R. 1 A. & E. at p. 176 ; 35 L. J. Adm. at 
p. 67. 

Annotation :~~ConBd, Banda & Kirwoe Booty (1806), L. R. 

1 A. & E. 109. 

316. .] — Banda & Kirwee 

Booty, No. 302, ante. 

317. Where meritorious service not 

sufficient.] -Banda & Kirwee Booty, No. 302, 
ante, 

318. — Part of property not strictly 
booty.] — Banda Kirwee Booty, No. 802, 
ante. 

319. Sum Involved of unusual 

magnitude.] — ^Banda & Kirwee Booty, No. 302, 
ante. 

320. Assisting actual takers — By en- 

couragement.] — Banda & Kirwee Booty, No. 
302, ante. 

321. By intimidation of enemy.] 

— Banda Sc Kirwee Booty, No. 302, ayiie. 

322. Under command of same officers 

with actual takers — Community of enterprise not 
sufficient.] — Banda & Kirwee Booty, No. 302, 
ante. 

323. Joint capture on land & sea 

compared.] Banda & Kirwee Booty, No. 302, 
ante. 

324. Association must be military.] — 
Banda & Kirwee Booty, No. 302, ante. 
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Banda & Kirwee Booty, No. ante. 
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capture contemplated.] — Banda & Kirwee 
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Edw. 210 ; 165 E. R. 1085. 

Ar^taiions : — Refd. The Roumanian, [1910] 1 A. O. 124. 

Mentd. S.S. Cariebrook Co. v. London & Provincial Marino 

& General InBuranco Co., [1902] 2 K. B. 681. 
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ROYAL MARRIAGES. 

See Constitutional Law. 


ROYAL PREROGATIVE. 

Se £, Constitutional Law. 


ROYALTIES. 

See Copyright and Literary Property ; Mines, Minerals, and Quarries ; Patents and 

Inventions. 


RUBRIC. 

See Ecclesiastical Law. 

RURAL DISTRICT COUNCIL. 

See Local Government. 

RURAL PARISH. 

See Local Government. 

RURAL SANITARY DISTRICT. 

See Local Government. 

SACCHARINE. 


See Revenue. 
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SACRILEGE. 

See Criminal Law and Procrdurk. 


' SAILORS AND SEAMEN. 

See Royal Forces ; Shipping and Navigation. 


SALE BY AUCTION. 

See Auction and Auctioneers. 


SALE BY ORDER OF COURT. 

See Admiralty ; Interpleader ; Practice and Procedure ; Sale of L.-vnd. 
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Salts of Goods. 


Adulteration 
Agents 
Bills of Sale 
Carriage of Goods 

Drugs, Sale of . 

Explosives, Sale of 
Fairs 

Game, Sale of . 
Hawkers . 

Hay and Straw, Sale of 

Heirlooins, Sale of 

Hire-purchase 

Horses, Sale of . 

I yitoxicating T/iguors, 

Sale of . 

Marble Store Dealers . 

Markets 

Medicines . 

Merchandise Marks 


Otd Metals, Sale of 


See Food and Drugs. 

„ Agency. 

,, Bills of Sale. 

,, Carriers; Rail- 
ways ; SiiipriNG. 

,, Food and Drugs ; 
Medicine and 
Pharmacy. 

,, Public Health. 

,, Markets. 

,, O^VME ; Revenue. 

,, Markets. 

,, Agriculture ; Mar- 
kets. 

,, Real Property; 
Settlements. 

,, Bailments ; Bills 
OF Sale. 

,, Anfmals ; Markets. 

,, Cj.ubs ; Food and 
Drugs. 

,, Shipping. 

,, Markets. 

,, Medtcine and Phar- 
MAc Y ; Revenue. 

, , Trade Marks, Trade 
Names, and De- 
signs. 

,, Trade and Trade 
Unions. 


Passing-off 


Patent Rights and 
Patented Articles 
Pawns 

Pistols, Sale of , 

Plate, Sale of 
Playing Cards, Sale of 
Pledges 

Poisojis, Sale of . 

Postage Stamps, Sale of 
Proprietary Articles, 
Sale of . 

Reputed Oicnership 
Shij)s, Sale of 
Shops 

Stocks and Shares, Sale 
of .. . 

Tobacco, Sale of 
Trade 

Trade Marks 

Trade Usages 
Lhiwh ole some Food, 

Sale of , 

Weights and Measures, 


See Misrepresentation 
AND Fraud ; Trade 
Marks, Trade 
Names, and De- 
signs. 

„ Patents. 

„ Pawns AND Pledges. 

,, Trade and Trade 
Unions. 

„ Revenue. 

,, Revenue. 

„ Pawns AND Pledges. 

,, Mf:dicine AND Phar- 
macy. 

,, Revenue. 

,, Medicine and Phar- 
macy ; Revenue. 

,, Bankruptcy. 

,, Shipping. 

,, Factories. 

,, Stock Exchange. 

,, Revenue. 

,, Trade and Tradp: 
Unions. 

,, Trade Marks, Trade 
Names, and De- 
signs. 

,, Custom and Usages. 

,, Food and Drugs. 

,, Wphghts and Meas- 
ures. 


Part I. — The Contract of Sale Generally 


Sect. 1.— NATURE OF CONTRACT. 

Sec, noxc. Sale of Coods Act, 1803 (c. 71), ss. 1 
(1)(3)(1), 4(1), 02(1). 

1. Distinguished from guarantee — Transfer of 
goods from purchaser unable to pay — To pur- 
chaser promising payment.] — A. sells goods to B., 
who being unable to pay transfers them to C’., 
who i^romiscs A., to pay for them. This is a new 
sale to C. & not a mere promise by C^, to pay the 
debt of B. — Browning v, Stallard (1814), 5 
Taunt. 450 ; 128 E. R. 704. 

Distinguished from contract for sale of lands— 
Sale of growing crops — Statute of Frauds, ss. 4, 17.J 
— See Agriculture, Vol. II., pp. 52-55, Nos. 
280-298. 


PART I. SECT. 1. 

a. General ride. J — The CHHcnce of 
sale is transfer of property from one 
person to another for money or money’s 
xvorth. — IC V. Langley (1899), 20 
C. L. T. 2 ; 31 O. U. 295.— CAN. 

b. Distingvished from, contract for 
work dt labour — Making of tombstone — 
Sale of chattel. ] — W. during: her lifetime 
orally ordered from pltfs. a tombstone, 
to be put up by them at the grave of 
her late husband. It was bOKun before 


2. Sale of slag on land of third party — 

Licence to vendor to remove — Sale of Goods Act, 
1893 (c. 71), ss. 51, 62.] — In a counterclaim by 
purchasers against a vendor it appeared that the 
vendor was the lessee of certain land part of which 
was com})osod of slag & cinders. On adjoining 
lands occupied by other persons were two disused 
cinder tips. Tlie vendor had obtained from these 
))ersons licences to remove from the tips slag k> 
cinders adhering to & forming part of their lands. 
He then agreed with the purchasers to sell to them 
all the slag on the demised promises & from the 
tii>s on the lands adjoining, or so much thereof as 
the purchasers should desire to remove, & for 
that purpose to give the purcliasers access to the 

Labourer's own materials 

employed .] — Where labourer couverts 
materials of his own into a ebattel, It 
can after delivery l>o sued on only as 
for g-oods sold & delivered. — Ferguson 
V. Reed (1896), .33 N.B. H. 580.— CAN. 

e. Contract to print special 

form of debentures .] — A contract to 
print debentures in a special form on 
paper supplied by the printers is a 
contract for the sale of groods & 
chattels, & not a contract for work. 


A completed by them after her death, 
& they sued her administrator, on the 
common counts, for the price : — Held : 
pltfs.’ claim was tor the sale of a chattel, 
not one for wa)rk & labour, 8c, there 
being no contract within Stat. Frauds, 
pltfs. could not recover. — W olfendkn 
V. WimoN (1873), 33 U. C. Jl. 412.— 
CAN. 

c. Agreement to erect building.] 

—Ross V. Doyle (1887), 4 Man. L. 11. 
434.— CAN. 
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demised premises & the cinder tips on the adjoining 
lands. After certain slag had been removed by the 
purchasers & sold at a profit the lessor & licencors 
of the vendor intervened & prevented the further 
removal of slag by the purcliasers. llie purchasers 
sued for damages for the vendor’s default in deliver- 
ing or giving access to the slag sold i—lleld : the 
agreement was not a contract for the sale of goods 
within above Act, s. (i2, so as to entitle the pur- 
chasers to recover as damages the difference 
between the contract & the market juice of the 
slag under above Act, s. 51 ; but the agreement 
wfis a contract to grant an inter(‘st in land, &, as 
the vendor’s failure to perform his contract was 
due solely to a defect in his title, the purchasers 
could not recover any damages foi* the loss of 
their bargain.— Morgan v. Russp:nL & Sons, [1 900] 
1 K. B. 857 ; 78 L. J. K. B. 187 ; 100 L. T. 118 ; 
25 T. L. B. 120 ; ^ Sol. .To. 1.80, 1). 0. 

3. Distinguished from contract for work & 
labour — Agreement to erect machinery.] — An exe- 
cutory agreement for tlie making &; putting up of 
certain machines in the party’s house is required 
to be stamped like any other agreement, not being 
within the exception in 8bamp Acts in favour of 
agreememts, etc,, for or relating to tlu^ sale of 
goods. — B uxton v. Bp:dall (1808), 8 East, 808 ; 
102 E. li. 018. 

Annotations : -Overd. TMiincr Arnold (IR;!.')). 2 C!r. M. &■ 71. 

(>12. Dbtd. ho Fries r. Littlewood (18 1.0), !) .lur. 1)88. 

Reid. Marson Short (18.35), 2 Bing. N. C. i 18. 

4 . contracted wTth It. “ to 

build an engine of 100 hoi’se power for th(' sum of 
£2,500, to be completed & fixc'd ” by a certain 
time. The engine was intended for the purpose 
of pumping a mine, Si was composed of various 
parts, which were made at A. s factory, <fc conveyed 
thence & set up at different times at B.’s colliery, 
until the engine was comphit-ed. A. sued B. for 
the price, in an indebitatus count claimed 
£8,000 for the price A value of a main engine, & 
other goods sold Sc delivered by him to B. : — 
Held : the price agreed on could not bo r(‘cov(Ted 
under tliis count, but tlie j^roptT form of the count 
would have been, either for work, labour <St 
materiaks, or for erecting constructing an engine. 
— Clark v. Bttlmer (1848), 11 M. & VV. 248 ; 1 
Dow. & L. 867 ; 12 L. J. Ex. 463 ; 152 E. li. 798. 
Annotation : — Refd. Botnunont r. Bronperi (1817), .5 C. B. 

301. 

5. .] — Defts. contracted witli pltfs. 

to make & supply new boilers & certain new 
machinery for a steam ship of i)ltfs., A to alter the 
engines of sucli steam sliip into compound surface 
condensing engines, according to a specilication. 
The engines, boilers, A coimections were, by the 
contract, to be completed in every way ready for 
sea so far as specified, A tried und(*r steam by the 
engineers, defts., previous to being lianded over 
to the CO. ; the result of such trial to be to tlie 
satisfaction of the co.’s inspector. The price of 
the work was to b(i £5,800, A was to be paid as 
the work progressed, in the following manner, viz. 
£2,000 when the boilers were plated, and £2,000 
when the whole of the work was ready for fixing 
on board, A the balance, £1,800, when the work 
was fully complet/cd A tried under steam. These 
Iiayments were only to be ma<le on the certificate 

labour & matorials, & is within Stat. 

FrandH. — C anada Bank Note Fnorav- 
ING & Printing Co. t. Toronto liv. 

Co. (1895), 22 A. R. 462.— CAN. 

f. Contract for sale or delivery of 
poods — Work done cP materials supplied. ] 

— IMtfs. agrreod In supply a patent 
electric goods lift, to erect same in a 
certain building in Sydney & connect 
it with the supply cables of the City 


of pltfs,’ inspector. The old materials removed 
from the ship were to become the property of 
defts. The specification contained elaborate pro- 
visions as to the fitting A fixing the new boilers A 
machinf*ry on board tlie ship, A the adaptation of 
the old machinery to the new. The boilers A other 
new machinery contracted for were completed, A 
ready to bo fixed on board, A one instalment of 
£2,000 had been paid under the contract, when the 
ship was lost by perils of the sea. The value of the 
work actiially done by defts. under the contract 
amounted to £4,118. The second instalment of 
£2,000 was subsequently paid, at the time of which 
payment jiltfs. knew of the loss of the ship, but 
defts. did not. Pltfs. claimed delivery of the 
boikifs A otlier mad finery completed under the 
contract, A this being refused, brought an action 
for the d(‘tt‘ntion of same, or to recover back the 
£1,000 paid by them to (lefts. : — Held : the con- 
tra(‘t was an entire A indivisible contract for work 
to be (lon(i upon yfitfs.’ ship for a certain price, 
from furtlKT performance of which both parties 
were released by the loss of tlie .ship : the property 
in the articles manufactured was not intended to 
pas.s until they were fixed on bemrd the ship ; A 
conseqiumtly pltfs. were not entitled to the boilers 
A ma(fifinery nor could they n^cover the £4,000 
already pahl as upon a failure of consideration. — 
Anglo-Egyptian Navigation (^o. v. Rennie 
(1875), L. R. 10 C. P. 271 ; 44 L. .1. C. P. 130 ; 32 
I.. T. 467 ; 28 W. R. 626 ; on appeal T.. R. 10 
(). P. 571, Ex. (’ll. 

Annotations : — Refd. Sc'.'ith v. Mooro (1881), 11 App. Cas. 

3.)8, n. ; Lloyd Royal Beige Soc. Anon. v. Slatbatos (1917), 

33 T. L. R. 390. 

6. Agreement to erect fixture.) Pinner 

V. Arnold, No. 867, post. 

7. Agreement to finish goods.) Hughes 

V. Breeds, No. 19, post. 

g. Contract to build hotel —Agreement to 

take possession of work done — On bankruptcy of 
builder.] — B., a buiUhT, und(‘?4ook for a certain 
sum t-o build an hotel for a co. of which defts. 
were the t rustees, A to do all the work, except the 
plumbing A iionmongery, which W(‘re to be done 
by deft.’s workunm. Tt wa.s agreed that if B. 
became l)k])t., it should bo lawful for defts. to 
take poss(^ssioii of the woi*k already done, A put 
an (‘lid to the agreement, A that tliey should pay 
B. so mucli mom‘\' only a,s should ho adjudged 
to be the y alue of the woi !v already done A fixed 
by him. Defts. (‘Uiployed a clerk of the works, 
wlioso duty it was to inspect tlie materials supplied 
by bkpt .. cA none were used upon the building but 
such as had been approved by him. Before the 
liotel was completed, B. b(‘came bkpt. Shortly 
b(‘for(‘ the bkpey., souk* dc‘al sash frames, the 
subject among oth(‘r things of the present action, 
were lying a.t bkpt.’s promises ; to t heso the iron- 
mongers of defts. had supplied pulleys, A in this 
state they had been se(m A approved by the clerk 
of the works. Aft(‘r the bkpey., the sash frames 
were brought to deft.’s premises : the assignees 
then made a demand of the sash frames A upon 
deft.’s refusal to deliver them, brought an action 
of trover : — Held : this was a contract for the 
perfoi*manco of certain work, A not for the sale 
of goods, A the sash frames did not become the 

companu .] — don\li)Son v. Scott 
FrttitC^o. (1914). 28 W. L. R. 609 ,* 18 
D. li. R. 18.— CAN. 

h. Contract to erect building .] — A 
written teiiiler by a builder offering to 
erect a building at a stated price, 
t hough not signed by the builder or by 
his authority, becomes a binding &: 
euforecable contract on Its acceptance, 
such a contract not being for the supply 


Council to be brouglit within the 
building for €355 : —Held : this was an 
agreement to do certain work & to 
supply certain materials, & not an 
agreement for the sale or delivery 
of goods. — Sydney Hydraulto A 
General Engineering Cg. v. Black- 
wood & ,;ON (1908), 8 S. R. N. S. W. 
10 ; 25 N. S. W. W. N. 26.— AUS. 
g. Shijyments of apples to fruit 
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Sale op Goods. 


Sect. 1. — Nature of contract Sect, 2.] 

property of defts. until they were fixed to the 
building. — Tripp v. Armitage (1839), 4 M. & W. 
687 ; 1 Horn & H. 442 ; 8 L. J. Ex. 107 ; 3 Jur. 
249 ; 150 E. li. 1597. 

Annotations : — Apld. Itouch v. G. W. Py. (18^), 1 Q. B. 51 : 
Clark r. Bulmer (1843), 11 M. & W. 243.^ Distd. Banbi^y 
& Cheltenham Direct Ry. v. Daniel (1884), 54 L. J* Ch. 
265. Apprvd. Seath v. Moore (1886), 11 App. Cas. 350 ; 
JRc Blyth Shipbuilding & Dry Docks Co., Forster v. Bljdli 
Shipbuilding & Drj^ Docks Co., [1926] Ch. 494. Refd. 
Youuff V. Cooper (1851), 6 Exoh. 259 ; Turley v. Bates 
(1863), 2 H. & C. 200. 

9. Contract for set of artificial teeth — 

Statute of Frauds, s. 17.] — A contract to make a set 
of artificial teeth is a contract for the sale of goods, 
wares or merchandises, within above sect. A. 
ordered of B. a set of aiiificial teeth, which were 
by the terms of the contract to be fitted to her 
mouth ; before they were so fitted A. died : — 
Held : B, could not sue A.’s exor. in an action for 
work & labour done, &; materials i)rovided for his 
testatrix. 

As soon as the teeth were ready, B. wrote to A., 
requesting her to appoint a day when he could 
see her for the purpose of fitting them, to wliich 
she replied as follows : “ My dear Sir, — I regret, 
after your kind effort to oblige me, my health 
will prevent my taking advantage of the early day. 
I fear I may not be able for some days. — Yours 
etc.” : — Held : here was no sufficient memorandum 
of a contract within above sect. In order to 
decide* whether a contract be for work labour, 
or for the sale of a cliattel, the value of the skill 

6 labour, as compared with that of the material 
supplied, is not a criterion. — L ee v. Griffin (1861), 
1 B. A 8. 272 ; 30 I.. J. Q. B. 25L ; 4 L. T. 540 ; 

7 Jur. N. 8. 1302 ; 9 W. B. 702 ; 121 E. R. 716. 

Annotations : — Apld. Copland v. Miller (1903), Times^ Nov 28 ; 
R. V. Wood (Jreen Profltooring Cominiticc, Ex p. BootH 
Cash Chemists (Southern) (1919), 89 L. J. K. B. 55. 

10. Contract to paint picture.] — A con- 

tract by an artist with a picture dealer to paint a 
picture of a given subject at an agreed price, is a 
contract for the sale of a chattel. — I saacs v. 
Hardy (1884), Cab. & El. 287. 

Annotation Avid. R. v. Wood Green ProfitceriuR: Com- 
mittee, Ex p. Boots Cash Chemists (Southern) (1919), 89 
L. J. K. B. 55. 


11. Distinguished from mortgage.] — Re Eastern 
& IVIiDLANDS Ry. Co. (1891), 65 L. T. 668; 8 
T. L. R. 34. 

12. Conditional sale.] — In a conditional 

sale there is usually a period at whicli the pui’- 
chasor, having paid the price & received the goods, 
lias no further rights against the vendor, although 
the vendor, on the other hand, has a right, if he 
thinks fit to ex(ircise it, to repuT‘c]iase the goods 
subject to the terms of the condition. ... In a 
mtge., on the other hand, there is no sale of the 
goods & there is a debt always due from the mtgor. 
to the mtgee. until it has been satisfied by pay- 
ment or foreclosure (Cave, J.). — ^Beckett v. 
Tower Assets Co., Ltd., [1891] 1 Q. B. 1 ; 60 
L. J. Q. B. 56 ; 7 T. L. R. 21 ; on appeal, [1891] 
1 Q. B. 638, C. A. 

Annotations: — ^Refd. Tie Eastern & Midlands Ry. (1891), 
05 L. 'T. 668 ; Mellor’s Trnstoe v. Maas, [1903] 1 K. B, 
226 ; .Johnson v. Rees (1915), 84 L. J. K. B. 1276. Mentd. 
Saunders v. White, [1902] 1 K. B. 4 72. 


Distinguished from bill of sale.] — See Bilt^ op 
Sale, Vol. VII., pp. 5, 6, Nos. 10-15. 

Distinguished from hire-purchase agreement.] — 
See Bailment, Vol. III., pp. 92-94, Nos. 241-250. 
Distinguished from bailment .] — See No. 25, post 


Sect. 2.— WHAT AMOUNTS TO CONTRACT. 

See, generally, Contract, Vol. XII., pp. 20 
et seq. 

1$. Mutual agreement— To sell & to buy.] — 

When two persons mutually agree that one of 
them sliall purchase the goods of the other that 
amounts to a contract that the one sliall sell & 
that the other shall buy (Wilde, C.J.). — Wood v. 
Copper Miners’ Co. (1849), 7 C. B. 906 ; 18 L. J. 
C. P. 293 ; 137 E. R. 359 ; suhsequent proceedings 
(1854), 14 C. B. 428. 

Annotations: — Consd. Bcaloy v. Stuarl, (1862), 7 11. & N. 

753. Refd. Harrison v. O. N. Ry. (J852), 1 1 C. B. 815 ; 

Barnes v. City of London Real Property Co., Webster v. 

Same, SoUas v. Same, Kersey v. Same, Oakley, Sollas v. 

Same, [1918] 2 (^h. 18. 

14. Necessity for.] — Pltfs. instrucUnl an 

auctioneer to sell by auction a number of bales 
of '^hemp & of tow. The goods wen^ described in 
the auctioneer’s catalogue as so many bales in 
different lots willi the same .shipping marks, & 
without disclosing the difference in the com- 
modities. Before tlie sale samples of the hemp 
tow wore on view in a showroom on the floor of 
wliich the catalogue numbers of the lots of hemp 
& tow were marked in chalk opposite the resi)ective 
samples, clefts.’ manager examined the l)(mip 
but not tlie tow, as lie was not intending to bid 
for tow. When the lots re]:>r(isenting the tow^ were 
put up for sale in the auction room, defts.’ buyer 
made a bid which was an extravagant price for 
tow, &; the lots were at once knockecl down to him. 

In «an action against dofl/S. for the price of the 
tow the jury found that the auctione(U* intended 
to sell tow ; that defts.’ buyer intended to bid for 
heunp ; tliat tlie auctioneer believcMl that tlie bid 
was made under a mistake, but tliat lie liad reason- 
able grounds for believing that the mistake was 
merely as to value ; that tiio form of the catalogue 
Sc tlie negligence of defts.’ irianagor in not more 
closely examining the samples at the showroom 
& identifying them witli the lots in tlie catalogue 
contributed to cause the mistake ; — Held : on 
these findings, the parties were nevcT ad idem as 
to the subject-matter of the proposed sale, Sc there 
was, tlierc^fore, no contract of sale. — Scriven 
Brothers Sc Co. v. Hindley & Co., [1913] 3 K. B. 
564 ; 83 L. J. K. B. 40 ; 109 L. T. 526. 

15. Whether delivery of goods — Delivery in 
consideration of price.] — Delivery, in consideration 
of being paid the value, is a sale. — Herbert v. 
Borstow (1703), 1 Salk. 25 ; 2 Ld. Ravun. 895 ; 
91 E. R. 25. 

16 . Deliveree to bo paid commission on 

sale.] — The mere delivery of goods by A. to B., 
will not support an action at the suit of A. for 
goods sold Sc delivered, where it appears that A. 
was to pay B. a commission upon the sale of tlie 


of materials, but for servieos, & there- 
fore not within either Rale of Goods 
Act or Stat. Frauds. — Webb & Sons 
V. WiLLiAais (1907), 27 N. Z. L. R. 
456.— N.Z. 

PART I. SECT. 2. 

k. Payment for land in goods .] — 
Where pltf. had agrreed orally with 
deft, to purchase land from him, & 
haying been let into possession had 


made payments on account in money 
& cattle, & deft, afterwards sold the 
land to another, promising to repay 
what he had received from pltf. : — 
Held : on his refusing to do so, pltf. 
could recover the amoimt from him 
In an action for goods sold & delivered. 
—Hill v. Stanton (1846), 2 U. C. R. 
149.— CAN. 

1. Bought <£* sold notes — For future 
delivery of goods .] — Bought & sold 


notes for goods io bo delivered may 
l>o treated as an act ual sale, though 
the one party has not at the time 
a spocifle lot of the article in his 
possession, 8c actually sot apart for 
the i)articular vendee. — Buunhkill v. 
Chumascro & Keating (1849), 5 
U. C. R. 474.— CAN. 

m. Deposit of wheat by farmer with 
miller.] — Pltf., a farmer, on leaving 
wheat with defts., who were millers. 
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goods by B.— Miller v , Newman (1842), 4 Man. 
& G. 646 ; 11 L. J. C. P. 265 ; 134 E. R. 266. 

17. Property transferred pursuant to award — 
Tender of price — Refusal to accept.] — Under a 
submission to an arbitrator of all matters in 
difference between landlord tenant, the arbitrator 
awarded {inter alia) that a stack of hay, left upon 
the proimses by the tenant, should be delivered 
up by him to the landloi'd by a certain day, upon 
the^ tenant being paid or allowed a certain sum in 
satisfaction for it : — Held : the property in the 
hay did not pa§s to the landlord on his tender of 
the money, by the mere force of the award, 
against the consent of the tenant who refused to 
accept the money, or deliver up the hay; 
therefore, the landlord could not maintain trover 
for it ; but his remedy was upon the award. — 
Hunter v. Rice (1812), 15 East, 100 ; 104 E. R. 
1 82. 

18. Agreement by master of vessel to carry & 
deliver corn — Bringing back cargo of coal at fixed 
price.] — Where the master of a vessel entered into 
a parol agreement to carry pltf .’s corn from A. to B., 

that aft(‘r having delivered it there, lie would 
proceed to C. Sz fetch a cargo of coa.ls. whi(di he 
would bring back & deliver to pltf. at A., at a 
certain price per chaldron : — Held : this was not 
a contract or agreement for the sale of goods, 
within 8tat. Frauds, s. 17 . — Cobbold v. Caston 
( 1824), 1 Bing. 399 ; 8 Moore, C. P. 456 ; 2 L. J. 
O. S. C. P. 38 ; 130 E. R. 161. 

19. Agreement to finish goods in tradesman- 
like manner.] — If a writt-en paper contain a specufi- 
cation of goods, & the vendor by it agree “ to 
finish tlie goods in a trfi.desmanlikc manner,” this 
agreement does not I’equire any stamp, as it is an 
agreement for tlie sale of goods, Sz not for tbe 
doing of work, k- it need not- be specially declaiu^d 
on. — TT ughes V. Breeds (1S2G), 2 0. & P. 159; 
172 E. R. 72, N. V. 

Annnlation : — Apld. Pinner v. Arnold (1830), 2 Cr. M, & R. 

OLS. 

20. Real nature of transaction regarded — 
Supply of goods — Discount of bills of exchange.] — 

In an action on a guarantee for the price of gold 
to be suppli(‘d to a working goldsmith in the 
course of his businc'ss, wlicre the goldsmit h had been 
in the habit of indorsing bills of exchange to pltf. 
& obtaining from liirn their amount ])artly in gold 
at the usual credit j)rice, partly in money 
deducting tbe usual (lisciount : — Held : it was a 
question for t-lie jury, whetlier these transactions 
were in substance a sale of t he gold, or wlietber tliat 
was only colourable & the rc*al transact-ion a mere 
discount of the bills. — E vans v. Wiiyle (1829), 
Mood. A; M. 16S, N. P. 

Annotation, ; — Mentd. Bonar v. Macdonald (IS^O), 3 n. L. 

Cas. 22(J. 

21. Transfer of invoice by broker— Second pur- 
chaser’s name substituted -Second purchaser 


informed.] — If brokers alter an invoice of the 
owner of goods from the name of one purchaser 
to another, & send it to the latter with a letter 
saying, that, to simplify the transaction, they had 
transferred the seller’s invoice to him, such invoice 
will amount to a contract of sale. — P auli v . 
SiMES (1834), 6 C. & P. 506 ; 172 E, R. 1340, N. P. 

22. Article lent — To be paid for If damaged — 
Price fixed.] — Pltf. agreed to “ lend or let ” deft, 
a musical snufif-box, on the understanding, that if 
it were damaged deft, was to pay for it, & £3 1 0«. Od. 
was fixed upon as its value. The box having been 
damaged while in deft.’s possession, pltf. refused 
to take it back, & brought an action for goods 
sold A delivered, to recover the £3 10s. Od. ; — 
Held : the action might be maintained. — Bianciii 
V. Nash (1836), 1 M. A W. 545 ; Tyr. A Gr. 916 ; 
5 E. ,T. Ex. 252 ; 150 E. R. 551. 

Annoiationn : — Apld. Bevorlov v. Lincoln Gas Light & Coke 

Co. (1837), 6 Ad, & El. 820. Distd. Hey v Frankenstein 

(1814), 8 Soott. N. 11. 839. 

23. Sale by person having general property — 
Pawner.] — The pawnor of a chattel still retains 
his property in it, though qualified by the right 
existing in the pawnee, which ho has a right to 
sell, A by the sale to transfer that iiroiierty to the 
buyer ; A, if the pawnee, on the buyer’s tendering 
him the amount due, refuses to deliver it up, the 
buyer may maintain trover to recover it.-- 
Franklin v, Neate (1811), 13 M. A W. 481 ; 14 
E. J. Ex. 59 ; 4 L. T. O. 8. 211 ; 153 E. R. 200. 
Annotations : — Refd. Flory v. Denny (1853), 7 Exeb. 581 ; 

y*V Attenborough & I. Jl. Coinrs. 0 855), 1 1 Exch. 161 ; 

Martin v. Reid (18G2), 11 C. B. N. S. 730. 

24. Appropriation of goods delivered by mis- 
take.] — A. bought goods of B., wliich were 
d(divered to 0. a carrier, to b(' by him conveyed 
'to A.’s shop. C. by mistake delivertul to A. goods 
of the like description, but of greater value, w^hich 
had been entrusted to him to deliver to a third 
person. A. having in ignorance of the mistake, 
appropriat(ul the goods so deli\'(*red to him, after- 
wards agreed to pay C.. wdio had paid their value 
to the owner, for the goods at the same rate that 
he was to have ])aid for t]H.)S(‘ lie had ordenul ~ 
Held : this was some evidence for t he jury in 
support of a count foi* goods sold A delivcnvd. — 
Coi.ES V, Bulman (1818), 6 (>. B. 181; 17 L. J. 
0. P. 302 ; 11 L. T. O. 8. 202 ; 12 ,Jur. 586 ; 136 
E. R. 1220. 

25. Deposit of corn with miller by farmer — 
Right to claim return of equal quantity — Or market 
price.] — Wherever t-Iiere is a delivery of property 
on a contract for an equivalent in money, or some 
other \*;iluable commodity, A not for the return 
of the identical subject-matter in its original or an 
altered form, this is a transfer of property for 
value, it is a sale A not a bailment, w'here, there- 
fore, corn w'as deposited by farmers witli a miller, 
to be stored A used as ]>art of the current con- 
sumabhi slock or capital of the miller’s trade, A 


took the following receipt signed by 
them : “ Roots’ v(‘d from VV. I. in store 
296 Bush., 5 lbs., No. 2 Treadwell 
wheat, lire accepted ; price to he 8(*t 
on or before Ist Aug. next.” It was 
proved that the word “ accepted ” wtis 
Intended for “excepted”; that the 
wheat was placed in a separatt* bin, 
& kept apart from dofts.’ wlioat ; & 
that nothing further occurred between 
the parties until Aug. 28, when it, 
with the mill, was destroyed by lire : — 
Held : the agreemeut did not by itself 
import a sale ; & as there was nothing 
In the evidence to show that a sale was 
Intended ; pltf. could not recover. — 
Isaac v. Anpkews (1877), 28 C. P. 40. 
—CAN. 

n. Sale of goods disi.ingiiishcd from 
bailment.] — When wheat or other 


morehnndise is received in a warehouse 
or elevator nominally on storage for 
the person delivering it, but on sucb 
terms that tbo identical goods are 
so mixed up with others that they can 
not be returned, & the well understood 
course of the business is that, unless a 
price is agreed on, the party delivering 
the goods can only require an equiva- 
lent amount of the same kind & quality 
to be accounted for to him, the contract 
between the parties is reaUy one of 
sale & not of bailment, whether the 
vendor is to receive the price in money 
or an equal quantity of goods or has 
an option to do either, as the property 
in the goods has passed to the ware- 
houseman. — Lawlor V. Niooi (1898), 
12 Man. L. 11. 224.— CAN. 

o. Offer to purchase fish — Cleaned 


to Ulewg of itvrchaser — Acceptance, in 
words “ 7 will do my best."] — Anglo- 
Newfounplanp Fimti Co. r. SmTfi 
(1902), 35 N. S. R. 267.— CAN. 


p. Purchase price consisting of 
cash d> other ( 7 ood.‘f.l —Where the pur- 
chase price of goods consists of cash it 
other goods, the transaction Is a sale, 
not a barter. — Olympic Stone Con- 
BTRUCTION Co., LTD. V. MOMSEN & 
Rowe (1915), 30 W. L. K. 711 ; 8 

W. W. R. 79 ; 21 D. L. R. 271. — CAN. 


q. Sale d' purchase of grain by 
broker.] —A contract betwoou client it 
his broker on tbo Montreal Corn 
Exchange is one of mandate He can be 
proven by parol ovldonco, & the sale 
&; purchase of grain by the broker 
under that mandate is not a sole of 
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Sect. 2. — What amounts to contract. Sects. 3, 4, 5 
<fc 6. 1 

was by him mixed with other corn deposited for 
the like purpose, subject to the rif;ht of the 
farmers to claim at any time an equal quantity 
of corn of the like quality, without reference to any 
specific bulk from which it was to be taken, or in 
lieu thereof the market price of any equal quantity, 
on the day on which he made liis demand, with a 
small charge for general purposes : — Held : such 
a transaction amounted to a sale by the farmer 
to the miller, & was not a bailment of the com, 
& entitled the miller to claim in respect thereof 
upon a policy of insurance against fire as for his 
own property, notwithstanding that such corn 
was not specifically insured, or described, as 
required by the conditions of the policy, as “ goods 
held in trust eSc on commission,” upon which 
condition the claim was resisted by the insurers. — 
South x\u8tealtan Insurance Co. v. Kandeix 
( 1809), L. R. 3 P. C. 101 ; 0 Moo. P. O. C. N. S. 
341 ; 22 L. T. 843 ; 10 E. R. 755, P. 0. 

26. Delivery of property for equivalent in 
money — Or other valuable commodity.] — S outh 
Australian Insurance Co. v. Randell, No. 
25, ante, 

27. Delivery of goods to agent to be sold for 
benefit of deliveror.] — Pltfs. let a i3iano by a hiring 
agreement, the i>iano on payment of all the instal- 
ments to become the projierty of the liirer. The 
hirer delivered the piano to deft., an auctioneer, 
to be sold by auction, some instalments being 
then unpaid. Deft, received the piano in good 
faith, without notice of jiltfs.’ rights, sold it, A 
paid the pi-oceeds to the liirer. in an action for 
conversion of the piano : — Held : the liirer had 
agreed to buy, had obtained, with the consent 
of pltfs., possession of, the piano, the delivery 
by the hirer to deft, had the sam(^ effect as if the 
hirer were a mercantile agent, that tlie words 
“ delivery under any agreement for sale ” were 
not confined to delivery to the person receiving 
the goods pursuant to a sale by fhe person deliver- 
ing them, the words “ agreement for sale, pledge', 
or other disposition ” included a dcdivc'ry of goods 
to be sold, by the person rec(uving, for the benefit 
of the person delivering, theri'fore deft, was 
protected from liability by Factor’s Act, 1889 
(c. 45), s. 9. — )Siienstonic A Co. v. Hilton, |l894j 
2 Q. B. 452 ; 63 L. J . Q. B. 581 ; 71 L. T. 339 ; 10 
T. L. R. 557 ; 10 R. 390. 

28. Sale of power.] — B entley Brothers v. 
Metcalfe A Co., No. 722, post. 

Purchase or retention of goods by landlord under 
distress.J—AS'cc DrsTREss, Vol. XYIII., p. 352, Nos. 
898-900. 


Sect. 3.— FORMATION OF CONTRACT. 

See. generally, Contract, Vol. XII., jip. 51-118. 


Sect. 4. —CONSIDERATION. 

See, generally. Contract, Vol. XII., pp. 172- 
234. 


Sect. 5.— ASSIGNMENT OF CONTRACT. 

See, generally. Contract, Vol. XII., pi). 690- 
607 ; Ohoses in Action, Vol. VIII., p. 431, No. 82. 


Sect. 0.— WHAT ARE “GOODS.” 

See Sale of Goods Act, 1893 (c. 71), s. 62 (1). 

29. Under Sale of Goods Act, 1893 (c. 71) — 
Current coin as curiosity.] — Current coin may be 
sold as a curiosity, instead of being transferred as 
current coin of the realm. — ^Moss v. Hancock, 
[1899] 2 Q. B. Ill ; 68 L. J. Q. B. 057 ; 80 L. T. 
093 ; 63 J. P. 517 ; 47 W. R. 098 ; 15 T. L. R. 
353 ; 43 Sol. Jo 479 ; 19 Cox, 0. C. 324, I). C. 
Annotations : — Refd. R. v. Dicldnson, [19201 3 K. B. 552 ; 

Banqne Beige r. Hambronck, [1921] 1 K. B. 321. 

30. All chattels personal — Other than 

things in action & money.] — Behnke v, Bede 
Shipping Co., No. 31, post, 

31. Ships.] — (1) A ship comes within the 

definition of “ goods ” in Sale of Goods Act, 1893 
(c. 71), s. 02, A therefore a contract for the sale of 
a ship must, in order to be valid, comply with 
the requirements of s. 4 of the Act. 

(2) Under Sale of Goods Act, 1813 (c. 71), 
s. 52, the ct. may, if it thinks fit, order specific 
performance of a contract for the sale of a ship. 

(3) The Sale of Goods Act, 1893 (c. 71), s. 62, 
defines “ goods ” as “all chattels personal other 
than things in action A money” (Wright, J.). 

(1) To constitute iiart payment not only must 
the money be S(‘nt by the buyer, but it must also 
be eith(*r accepted or in some way acknowledged 
by the sellers so as to constitute a recognition by 
the sellers that there is a contract. The contract 
here pi'ovided that the deposit was to b(^ held by 
the brokiu's pending completion of th(^ contract ; 
hi'nco the brokers received it, not as agents for 
di'fts., but as stakc'liolders, A defts. expressly 
declined t.o give any inst^i-uctions with reference 
to it. I hold tlior(' was no jiart ])ayment within 
the s<^ct. [Sale of Goods Act, 1893 ((!. 71), s. 4] 
(Wright, J.). 

(5) The mert' delivery of the pro forma contract, 
created or recognised by <lefts. in the way I have 
indicated, would constitute delivery of a note or 
memorandum in writing signed by defts. (Wright, 

J.). 

(0) The signature may be constituted by a 
written or printed lieading if adopted or recognis(Ml 
by the party to be charged (Wrtoiit, .1.). — • 
Behnke v. Bede Shipping Co., [1927] 1 K. B. 
649; 96 U. J. K. B. 325 ; 130 I.. T. 007: 43 
T. L. R. 170 ; 71 Sol. Jo. 105 ; 17 Asp. M. L. C. 
222 ; ,32 Com. Cas. 134. 

See, generally. Shipping. 

.1 — See Part II., Sect. 4, post, 

32. Under Statute of Frauds — Fixtures.] — 
Fixtures not separated from the freehold cannot 
be recovered under a count for goods sold. — N utt 
V. Butler (1804), 5 Esp. 176 ; 170 E. R. 777. 
AuTiotation : — Apld. Lee v. lliBdon (181(5). 7 Taunt. 188. 

33. .] — An action for goods sold A 

delivered will not lie for fixtures. — L ee v, Risdon 
( 1810), 7 Taunt. 188 ; 2 Marsh. 495 ; 129 E. R. 76. 
Annotations : — Ap Id. Salmon v. Watson (1819), 4 Moore, 

C. P. 73 ; Hallen v. Bunder (1834), 1 Or. M. & R. 266. 


goods within Art. 1235 C. C. ; it is a 
(;ommerclal matter within Art. 1233 
O. C. & may be established by parol 
evidence. — C arrutuers v. Schmidt 
(1916), 27 O. W. R. 360 ; 54 S. C. R. 
131.— CAN. 

r. Agreement to haul timber — 
Purchase of hauler* 8 horses d? plant 
by mercliant.]~C\ AVZ's*B Trustee v. 


Fkarer, [1920] S. C. 671 ; 57 Sc. L. R. 
595.— SCOT. 

t. Hire of services.] — Manavis v. 
Rhodesia Reduction Co., Ltd. (1909), 
Buch. A. O. 31. — S. AF. 

PART I. SECT. 6. 

a. PlainlifVs barn rcmor>ed to 
defendant* s land .] — Best v. Boice 


(1863), 22 U. C. R. 439.— CAN. 

b. Orowing wild hay.] — Growing 
wild hav, wnen sold to a person who 
is to cut & remove it the same season 
is “ goods ” within Sale of Goods Act 
R. 8. M., 1902 (c. 152), s. 2, par. {h).— 
Fred KIN r. G dines (1908), 18 Man. 
L. R. 249.— CAN. 

c. Hay to he grown.] — In Mar. 
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Re!d. Colewave v. Dias Santos (1823), 2 B. & C. 76 ; Re 
Butterworth, Ex p. Wilson (183.5), 2 Mont. & A. 61 ; 
Darby v. Harris (1841), 1 Q. B. 8U5 : Gouprli v. Wood. 
[18941 1 Q. B. 713. Mentd. Er p. Loyd (1834), 3 Deac. & 
Ch. 765 ; Minshall v. Lloyd (1837), 2 M. & W. 450 ; 
London Loan &: Discount Oo. v. Drake (1859), 6 C. B. 
N. S, 798 ; IL v, Townley (1871), L. R. 1 C. 0. R. 315. 


34. — A. liaving occupied a house 

as tenant to B, in which there were certain fixtures 
which A. had purcliased on entering tlie house & 
wiiich he had a right to remove during his tenancy, 
agreed, at B.’s request, a few days before the 
expiration of his tenancy, to forbear to remove the 
fixtures, B. agreeing to take them at a valuation 
to be made by two brokers, A. at tlie expiration 
of his tenancy, delivered up possession of tJie house 
to B. leaving the fixtures on the premises. On the 
following day the fixtures were valued by two 
brokers at the sum of £40 10s. & the valuation 
was signed by tliem accordingly. A. having 
brought; indehiiaius assumpsit for the price & 
value of fixtures, (^tc., bargained & .sold, & for 
fixtures sold & delivered : — He, Id : th(‘ action was 
maintainable, & this was not a sale of an interest 
in land within 8t-at. Frauds, s. 4 . — IIali.rn v. 
IUtnder (1834), 1 Or. M. & B. 200 ; 3 Tyr. 950 ; 


3 L. J. Ex. 200 ; 149 E. II. 1080. 

Avnotafions Lee r. Gaskcll (187G), 1 Q. B. 1). 700. 

Consd. Tliomas r. .7cTinin£?R (1896), 66 L. .T. Q. B. 5. Refd. 
Darby v. Harris (1841), 1 Q. B. 895 ; KeiJy v. Webster 
(1852), 12 C. B. 283 ; Klliott v. Bishop (1854), 10 Kxoh. 
4 96 . London Loan (S.: Discount Co. v. Drake (1859), 
6 C. B. N. S, 798 ; Re Do Falbo, Ward r. T.ayJor, 11901) 1 
Ch. 523. Mentd. Minshel) v. Lloyd (1837). 2 &• W. 

450 ; Mather v. Fraser (1856), 4 W. R. 387 ; Moor r. 
Roberts (1858), 3 C. B. N. S. 830. 

35. .] — The tenant of j)rcmises 

having become bkpt., the trustee sold the tenant’s 
fixtures on the promis(‘s to pltf. & he sold them to 
deft., the landlord. There was no agreement in 
writing, the value of the fixture's was above .£10. 
An action liaving been brought for the price : — 
Held : the sale w’as not within Stat. Frauds, s. 4, 
as the sale of an interest in land nor within Stat. 
Frauds, s. 17, as the sale of goods & chattels ; & 
the action was therefore maintainable. — L kjo v. 
Oaskei.l (1870), 1 Q. B. T), 700 ; 45 Ju J. Q. B. 
540 ; 34 L. T. 759 ; 40 J. P. 725 ; 24 W. II. 824. 


Annotations .’ Consd. 4’homns v. Jeiniinprs (1896), 66 L. J. 
Q. B. 5. Refd. .Tarvie r. .larvis (1893), 63 L. .1. (3i. 10 ; 
Underwood v. BurM:h Casllo Brick & Cement Syndicate 
(1921), 91 L. .T. K. B. 355. Mentd. Ro Alien, Samuel, 
11907J 1 Ch. 575. 

30, — Such a contract cannot be 

propc'rly described as a contract for tlie sale of 
goods or chattels under Stat. Frauds, s. 17 ; nor 
could it be correctly described as a contract or 
sale of an inieri^st concerning land, within the 
meaning of Stat. Frauds, s. 4 ; for tenants remov- 
able fixtures wliilo annexed to tlie freehold are not 
goods & chattels, & the rig! it to sever A removi* 
them from the fri*(‘liold to Avliich they are attached 
does not- give the tenant an interest- in the freehold 
itself (llAAVKiNs, J.). — Thomas v. .Tenninos (1890), 
00 E. .T. Q. B. 5 ; 75 L. T. 274 ; 15 W. B. 93 ; 12 
T. L. n. 037 ; 40 Sol. Jo. 731. 

37. Foreign stock.] — Qu. : whether a 

contract made by a stockbroker for foreign stock 
is a contract for goods, wares, & mercliandises, 
witJiin Stat. Frauds, s. 17 consequently requires 
a note or memorandum in writing of the bargain 
made & signed by the parties to be charged by 
such contract, or their agents thereunto lawfully 


authorised. — ^P awle v. Gunn (1838), 4 Bing. N. 0. 
446 ; 1 Arn, 200 ; 0 Scott, 286 ; 7 L. J. C. P. 
206; 132 B. R. 869. 

38. Shares in company.] — A railway Act 

provided that all shares in the undertaking 
should, to all intents & purposes, be deemed per- 
sonal property, & be transmissible as such, & 
should not bo deemed to be of the nature of real 
property : — Held : such shares might be sold 
without a note in writing. Setnble : this would 
also be so, though the Act contained no such clause. 
— Bradley v. Holdsworth (1838), 3 M. & W. 
422 ; 1 Horn & II. 156 ; 7 L. J. Ex. 153 ; 150 
E. R. 1210. . . ^ ^ , 

39^ .] — Shares in a joint stock 

banking co. are not goods, wares, or merchandises, 
within Stat. Frauds, s. 17. — Humble ih Mitchell 
(1839), 11 Ad. El. 205 ; 2 Ry. A: Can. Cas. 70 ; 
3 Per. & Dav. 141 ; 9 E. J. Q. B. 29 ; 3 .Tiir. 1 188 ; 


113 E. R. 392. ^ ^ 

Annotations : — Apld. Knight v. Barber (1846), 16 M. & W. 
66. Refd. Bowlby r. Bell (1846), 3 O. B. 284 ; Walker v. 
Bartl(;tt (1856), 1^ C. B. 845 ; Colonial Bank v. Whinnoy 
(1886). 11 App. Cas. 426. Mentd. Phene v. Gillon (184.)), 
15 L. j. Ch. 65. 


40. .] — The ct. will decree a specific 

performance of an agreiunent for the sale of a 
certain number of shares in a railway co. A 
parol agreement for the sale of sucli slmres, is 
binding ; for they are nt'itJier an interest in or 
concerning lands, within Stat. Frauds, s. 4 ; nor 
goods, wares or merchandise's, within sect. 17. 
DuNcubH’ V. Albrecht (1841), 12 Sim. 189; 59 


E. II. 1104. ,, ^ 

Annotations .’—Consd. Watson r. Rpralh'y (1854), 10 Lxch. 
222. Refd. Chealc v. Konward (1858), .7 De q. U .7. 27 , 
Bennett r. Blnin (1863), 15 C. 14. N. S. 518 ; Bank 

V. Whinney (1885), 30 Ch. D. 269. 

41. ,] — Certificates of shares in a 

railway co. may bo declared on as goods soUi. 
Eawton V. Hickman (1846), 9 Q. B. 563 ; 4 Ily. & 
Can. Cas. 336 ; 16 I.. J. Q. B. 20 ; 7 L. T. O. S. 
430 ; 10 Jur. 543 ; 115 E. R. 1390. 

Annotations Field, MnltyloU Real r. Beni (185.4), 5 Moo. 
Iml. Ai)p. 328. Mentd. Van Bovon’n Case (1846), 9 
Q. B. 069. 

42. .] — A contract for the sale of 

railway shares is not it contract for tlu^ sale of 
goods, wares, or merchandise, within Stat. Frauds, 
s. 17. — Bowlby v. Bell (1846), 3 C. B. 284 ; 4 
By. & Can. Cas. 692 ; 16 E. J. C. P. 18 ; 7 E. 1\ 
O. S. 300 ; 10 Jur. 609 ; 136 E. B. 114. 

Armotation : — Mentd. Bayley r. Wilkins (1849), 7 B. 886. 

43. .] — A share in a joint stock 

niininj^ co, is not ^oods, r^'arcs, or morciiandise 
within Stat. Frauds, s. J 7.— Watson v. Sprat- 
l-ny (J8,">1), 10 Fxch. 222; 2 C. L. R. U3t ; 24 
L. J. Fx. ,W ; 24 L. T. O. S. 79 ; 2 W. R. 027 ; 

ianotaiioH.,.-— ReSd. Wallwr v. BartleU (18:.6). IS C. R. 
845. Mentd. Toppln v. Lomas 



Lee (1882). '9 Q. B. D. 315 ; WatHon Blttok (1885). 18 
Q. B. D. 270 ; Re Hoi Ion, Forbes v. Hardcastlo (1893), 68 
L. T. 160. 

44, Copies of treatise ordered to be 

printed.]— Pltf., a printer, verbally agreed to 
print for deft, five hundred copies of a treatise, to 
which a dedication was to be prefixed, at a certain 
price per sheet, including paper. The treatise was 


1910, deft. Hold to pltf. the crop of hay 
to bo grown during the eiiHiiing season 
on a certain quarter section of land, & 
pave him a permit to enter & cut : — 
Held : as there was, at the time of the 
sale, no grass or hay growing on the 
land & TO 1)0 severed, the subject- 
matter of the sale did not come under 
the definition of the word “ poods ” 


in Sale of Goods Act.—SiiARPE v. 
Dundas (1011), 18 W. L. Tl. 8G ; 21 
Man. L. R. 194.— CAN. 

d. Sale of trees ffronnng vpon land 
— “ Cvllings.**]— In an action claiming 
damages for entering pltf.’s land k. 
cutting & removing timner therefrom, 
it appeared that, prior to the date of 


f.’s deed pltf.’s grantor had sold to 
t. the whole of the “ cnllings on 
1 land, i.c. such timber ns was left 
the land fit for cutting k sawing into 
iihor. & tiiat a portion of the culllngs 
I been cut & removed prior to the 
be of pltf.’s deed ; — Hel4 : the ^je 
s one of “ goods " within the Sale 
Goods Act . — Hixqley Ltnps 
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Sect. G.—What are “ goods.” Sects. 7 <fe 8.] 

printed, & after the proof sheet of the dedication 
was revised by deft. & returned to pltf., lie, for 
the first time, discovered that it contained libellous 
matter, refused to comj)lete the printing of it : — 
Held : this was not a contract for the sale of goods, 
within Stat. Frauds, s. 17, as extended by Statute 
of Frauds Amendment Act, 1828 (c. 14), s. 7. — 
CiAY V. Yates (1850), 1 11. & N. 73 ; 25 L. J. Ex. 
287 ; 27 L. T. O. S. 120 ; 2 Jur. N. S. 908 ; 4 
W. H. 557 ; 150 E. R. 1123. 

ArmoMions : — Consd. Lee v. Griffin (1801), 1 B. & S. 272. 
Refd. Appleby V. Meyers (1867), 30L. J. C. P.331. Mentd. 
Stubbs V, Holywell Ily. (1867), 15 W. B. 8G9. 

Growing crops.] — See Agriculture, Vol. 
II., pp. 52 et seq. 

Existing & future goods.] -See Part II., Sect. 5, 
sub-sect. 1, post. 


Sect. 7.— CONDITIONAL SALE. 

See Sale of Goods Act, 1893 (c. 71), s. 1 (2). 

45. What amounts to conditional sale — Agree- 
ment to purchase from pledgee — If pledge not 
redeemed.] — Copper v. Dickenson (1015), 3 Bulst. 
70 ; 81 E. R. 00 ; svh nom. Capper v. Dickingson, 
1 Roll. Rep. 215. 

Annotation ;—Refd. Leg^o v. Evans (1840), 8 Dowl. 177. 

46. Sale of mare subject to return — On 

payment of specified sum — If proving to be In foal.] 
— Williams v, Burgess, No. 102, post. 

4.7, Goods sold by auction — Condition for 

resale if purchase-money not paid.] — Where goods 
are sold by auction, subject to a condition that, 
if the purcliase-uioney ho not paid on the following 
day, they may be resold, & the loss recovered from 
the bidder making default, & the right of resale 
is accordingly exercised, the d('ficiency cannot bo 
recovered in an action for goods bargained sold, 
as the^ effect of llie reservation of the powtT of 
resale is to make tlie original sale conditional. 
not absolute. — I.amond v. Davall (1847), 9 Q. B. 
1030 ; 10 L. .1. Q. B. 130 ; 11 Jur. 200 ; 115 E. R. 
1509. 

AnnoUiiions r—UelA. Potl v. Flatbor (18(7), 11 Jur. 735; 

Chincry v. Via]] (]S()0), 5 IT. & N. 288 ; KogerK v. Hadley 

(1863), 2 H. & C. 227. 

‘IS- Sale subject to approval of purchaser,] 

— A. having applied to B., a coach-maker, to build 
for him a carriage of a particular description, the 
latter at his request, sent bun a drawing, wliich 
A. returned with objections. B. thereupon wrote 
to A., expressing liis regret that the drawing 
sent did not meet his approbation, adding, 
“ if you order, every attention shall be paid 
to any particulars you may think proper.” 


A. in answer wrote, “ I have duly received your 
reply to my I^t, &; can only continue to wonder 
at your disinclination to furnish me with so simple 
a drawing as I then requested, with the view of 
obviating as far as possible tlic chance of any 
misconception which might otheiwise arise in 
respect to my order, which I can now of coui'se 
give in general terms only, & on the assumption 
that you undertake to exf^cute it in a manner 
which shall meet my approval, not only on the 
score of workmanship, but also that of convenience 
& taste.” The carriage was thereupon built <fe 
forwarded to A., who found many faults in it, 
rejected it : — Held : the order having been given 
& accepted on the express condition that the 
carriage should meet the approval of A. “ on the 
score of convenience & taste,” the latter was 
entitled, acting ho7id fide^ & not from mere caprice, 
to reject it. — Andrews v. Belfield (1857), 2 
C. B. N. S. 779 ; 140 E. R. 622. 

49 . .] — Repetto V. Friary 8.S. Co., 

Ltd. (1901), 17 T. L. R. 2(i5. 

Annotation : — Mentd. Digfrlo v. Orrston Motor Co. (1915), 84 

L. J. K. B. 2165. 

50, ,] — An agreement for the sale 

of steamer provided that the price should he 
“ paid as follows : 10 per cent, on ay)i>ro\aJ of th(^ 
steamer as far as can be seen without opening 
up . . .” &; on the purchaser so approving & paying 
deposit, “ the vemdors agree to open up engines 
boilers water-ballast tanks for yiurchaser’s inspec- 
tion approval. ... If steamer not approved of 
deposit to be returned immediately.” On ax)proval 
of engines, boilers, etc., the vendors wore to diy- 
dock the vessel for inspection of ship’s bottom, 
etc. ^ The purchaser’s inspectors inspected tliat 
portion of tlic vessel which did not require opening 
up, i)aid the deposit, & vSiibscquently inspected 
the opened up portions Sc dlsay)provcd of her : — 
Held : a bond fide exercise of judgment on in- 
spection entitled the purchaser to disapy)rove, Sc 
the deyiosit was recoverable back by him, whether 
the disay)proval of his insyioctors was based uyion 
reasonable grounds or not. — IIakgkrstrand v. 
Anne Thomas S.8. Co., Ltd. (1005), 10 Com. Cas. 
07, C. A. 

61 . Agreement for sale of chattel ^ — In 

consideration of agreement to purchase land— - 
Subject to title.] — Pltf. Sc one T. enttTod into an 
agreement in writing by which T. agreed to sell Sc 
pltf. to buy a plot of land for the sum of £385 
” subject to purchaser’s soLrs.’ approval of title 
& restrictions ” ; & in consideration of the above 
transaction pltf. agreed to sell Sc T. agreed to buy 
a motor car for the sum of £300, “ completion of 
such sale Sc purchase to be carried out simultane- 
ously with above transaction.” Shortly after- 


(1919), 52 N. S. Tl. 422 ; 44 D. L. R. 
7 4 3. —CAN. 

e. Share in partnership.] — A share 
In a partnership constitutes an equit- 
able chose In action, & Sale of Goods 
Act, 1908, do not apply to a sale of 
such a share. — McGuicoon v. Nelson 
(1915), 34 N. Z. L. 11. 375, — N.Z. 


PART I. SECT. 7. 

f. What amounts to conditional sal 
— Aorcermrd for delivery dt accept 
avoe of sleepers .] — Binuham Bivei 
Timber Co., Ltd. v. Johnson (1922) 
25 W. A. L. B. 106 — AUS. 


Manufacturing wheat into 

flour — Flour to pass inspection as super- 
fine .] — Stephenson v. Ranney (1851), 
2 C. P. 196.— CAN. 


b* Notes given for purchase- 

money — Undertaking not to put another 
cab on route .] — Gleason v. Knapp 
(1876), 20 C. P. 553.— CAN. 


k. 'Effect of agreement for 

resale.] — Deft, sold pltfs. some tea, & 
orally agreed that he would take back, 
at an advance of ten cents a pound, 
such part thereof as pltfs. should have 
in stock unsold at a certain date : — 
Held : there was but one entire con- 
ditional contract — not one contract to 
sell the tea to pltfs., & another to buy 
it hack — & therefore the delivery of the 
tea by deft, satisfied Stat. Frauds, & 
yjltfs. wore entitled to recover for deft.’s 
refusal to take hack the unsold tea. — 
Lumbden V. Davies (1885), 11 A. R. 
585.— CAN. 

h Timber dt logs to be removed 

before stipulated date .] — Johnston v. 
SiiORTliEED (1886), 12 O. R. 033.— 

CAN* 

in. Supplementary agreement to 

exomnge horses for another team — 
If horses found unsuitable .] — McLeod 


n. Order given by defendant 

to another company should he accepted.] 
— John Deere I^low Co. v. Shannon 
(1912), 21 W. L. R. 192 ; 3 D. L. B. 
746.— CAN. 

o. Timber to be removed by 

specified time.] — Dempster v Bussell 
(1912), 21 O. W. R. 449 ; 3 O. W. N. 
719 ; 2 D. L. B. 14.— CAN. 

p. Corulition that bank 

fied of buyer's financial standing .] — 
McCool 1). Grant & Dunn (1920), 48 
O. L. R. G30 ; 58 D. L. R. 373 ; 20 
O. W. N. 34.— CAN. 

q. Executory contract,] — In the 

case of an agrooinont to soli goods, 
under which the ijroperty therein is to 
reiriain in the seller until the goods are 
fully paid for, the contract is an 
executory one, & the default of cither 
party give the other good cause for 
rescinding it. When on default of the 
buyer the seller seizes the goods & 
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wards pltfs. gave possession of the motor car to 
T. “ on loan ” none of the purchase-money for it 
having been paid, & T. sold it to deft, who bought 
in good faith & without notice of any right of 
pltf. in respect thereof. Subsequently the pltf.’s 
solrs. refused to approve of the restrictions in con- 
nection with the land. In an action to recover 
possession of the oar : — Held : assuming that the 
two parts of the document were dependent on each 
other, the agreement as to the land did not confer 
a mere option on i^ltf . to buy, but was an agreement 
by him to buy conditional upon his solrs. approving 
of the restrictions ; consequently the agreement 
as to the sale of the motor car to T. was con- 
ditional ; a conditional agreement came Avithin 
Sale of Goods Act, 189:j (c. 71), s. 25 (2), & there- 
fore T. had “ agreed to buy ” tluj car Avithin the 
sect. & deft, had acquired a good title thereto. — 
Marten v. Whale, [1917] 2 K. B. 480 ; H(> B. J. 
K. B. hm ; 117 L. T. 137 ; 33 T. L. R. 330, O. A. 


Sect. 8, —QUASI-CONTRACT. 

52. Wrongful possession or dealing with goods 
— Right of owner to waive tort & sue in contract — 
Goods obtained from bankrupt after act of bank- 
ruptcy.] — A., after committing an act of bkpcy. in 
order to procure his discharge from an arr(\st at 
the suit of B., draws tSc indorses t-o B. a bill of 
excliange, which C. accepts in expectation of 
receiving goods of A.’s into his hands. (J. receiA^es 
the goods, sells them, & pays the amount of the 
bill to B., the assignees of A. cannot maintain an 
action against B. for this money as money had 

received to their use. 

At this time A. being a bkpt. could exercise 
no disposing power OA^er the goods in the hands of 
C, Tliey were the property of the assignees, & the 
assignees may, if they think prop(?r, bring an action 
of trover for the conversion of Giese goods, or 
they may ratify the act by bringing an action for 
goods sold & delivered ; but they cannot consider 
the i^roperty as changed by the act of a ])arty who 
held thcan under no contract or autliority (IjORD 
ElLICNBOROUOH).— WALLKR i;. DitAKEFORD (bSlO), 

1 stark, 481 ; 171 E. K. 53G, N. P, 

53 . .] — After bkpcy., 85 

bundles of yarn, of the A%alue of £114, had been 
deliAnu’ed by the bkpt. to defts., as they alleged, 
to meet an accommodation bill which t hey Avere 
about to give the bkpt. The goods Avere accom- 


anied by an invoice, which stated them to be 
ought by defts. of the bkpt. : — Held : the 
assignees might waive the tort, & bring assumpsit 
for goods sold & delivered. — R ussell v. Bell 
(1842), 10 M. & W. 340 ; 152 W. R. 500. 

54. Removal of goods — Plaintiff 

must prove title.] — Where pltf. in an action for 
goods sold & delivered, proved Uie i)osscssion of 
tlie goods by himself, & their removal by defts. ; 
Sd it appeared that the goods consisted of spar 
lying on the lands of A., & that pltf. claimed under 
A. by a written agreement not produced : — Held : 
this was not sufilcient proof of title to the goods, 
from which a contract betw(‘en the parties could bo 
implied. — L ee v. Shore (1822), 1 B. & C. 94 ; 2 
Dow. & Ry. K. B. 198 ; 1 L. J. O. S. K. B. 48 ; 
107 E. R. 30. 

All notations : — Re£d. Nico] v. HenncHHCy (1890), 44 W. H. 

.^>84. Mentd. Hodgson v. Forster (1822), 2 How. & lly. 

K. B. 221. 

55. Goods wrongfuUy sold by servant 

— Purchaser refusing to deliver up.] — The servant 
of A., a farmer, having been ordered by his master 
to sell some slieep for ready money, sold tliein on 
trust to a person to Avhom he Avas indebted, & who 
refu.sod to deliver iliem back to the real owner, or 
to i)ay for them, witliout deducting the money due 
to hiriLself from the servant. The master brought 
an action for goods sold & delivered : — Held : 
pH-f. liad a riglit to waive* the tort & sue in assump- 
sit.— Batch (1823), 1 L. J. O.S. K.B. 100. 

56 . Wrongful sale by co-owner of 

shares in ship — Presumption of agreement to pay 
reasonable price.] — Pltf. was the owner of certain 
shares in a ship. Deft., who was the managing 
OAvn(‘i‘ of tlie ship. b(‘ing desirous of selling the 
ship, in a letter addressed to pltf. asked her for a 
bill of sale of lier shares. This she refused to give, 
but subsequently she off(Ted to sell her shares for 
£100. Deft., Avithout further communication 
Avith her, sold the ship with the consent of all the 
other co-owners at a price which would have 
yi(4ded to i)ltf. in respe^ct of her shares a less sum 
than £100 : — Held : there w^as an implied contract 
on the ])art of d(*ft. to i^ay for the shares as upon 
a contract of sale, k,, though tlicrc was no pre- 
sumption of law that deft, agreed to pay any price 
asked, yet it being found that, the price asked AV'as 
a reasonable* one, a i)i*esunjption arose from the 
facts of the case that deft, agreed to pay that 
price. — N icol V. ITj-:nnes.sey (1890), 41 W. R. 
581 ; 12 T. L. R. 485 ; 10 Sol. Jo. 001 ; 1 Com. 
Cas. 410. 


offers tbcin for sale lio thereby elcets 
to termiualo the agreement, Sc., there- 
fore, cannot when his offer of sale to 
the pnhlie. i)roves abortive change his 
jviina Sc sue the huyeT for the unpaid 


amounf. of the purehasso price, unless 
the contract eontains a provision 
giving him that po\v<T.-- TTayks v. 
Mayne (8ask.). [19271 4 1). L. ll. 
1070 ; [1927] 8 W. W. P. .724. - CAN. 


r. Purchase, of furniture .] — 

T>A^VKENCE r. La\^tience’s Tkustoe, 
Lawrencj-: V. SiKAPunirT & Miller 
(1899), G H. L. T. 3.70.— SCOT. 
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Part II. — Formation of Contract 


Sect, 1.— CAPACITY OF PARTIES. 

Sec Sale of Goods Act, 1893 (c. 71), a. 2 ; &- 
generally^ Contract, Vol. XII., pjj. 22 ei aeq. 
Administrator ot property of convict.] — See 
Criminal Law, Vol. XIV., p. 495, No. 5459. 

Agents— Capacity to contract with principal.] — 
See, generally, Agency, Vol. I., pp. 407 et seq. 

Capacity to bind principal.] — See, ge'nerally. 

Agency, Vol. I., pp. 319-324, 340-384, 390-423, 
Nos. 393-412, 571-885. 

Aliens.]— 8^6 Aliens, Vol. II., pp. 132, 133, 
Nos. 83-85. 

Trading with enemy.]— Aliens, Vol. 

II., pp. 102 ct seq. 

Clergy.] — See Ecclesiastical Law, Vol. XIX., 
p. 305, Nos. 1824-1820. 

Clubs.]— *8^^, generally. Clubs, Vol. VIII., pp. 
51 5 aeq. 

Committee of lunatic.] — See Lunatics, Vol. 
XXXIII., p. 212, Nos. 1186-1188. 

Companies.] — See, generally. Companies, Vol. 
IX., pp. 628 ei seq. ; Vol. X., pp. 1171 et seq. 

Corporations.] — See, generally. Corporations, 
Vol. XIII., pp. 378 et seq. 

Executors.] — See, generally, Executors, Vol. 
XXI V^., pp. 564 et seq. 

Hawkers & pedlars.] — See, generally. Markets 
& Fairs, Vol. XXXIIl., pp. 564 et seq. 

Infants.]— Infants, Vol. XXVIII., pp. 
153-175, Nos. 131-359. 

Local authorities.] — See, generally. Local 
Government, Vol. XXXIII., pp. 36 et seq. ; 
Corporations, Vol. XIII., pp. 378 et seq. 

Lunatics.] — See, generally, Lunatics, Vol. 
XXXIII., pp. 128 et seq. 

Married women.]— generally. Husband & 
Wife, Vol. XXV 11., ])p, 178 et seq. 

Partners.] — See Partnership, Vol. XXXVL, 
pp. 362, 363, Noa. 388-396. 

Receivers.] — See, generally, Kece]vers. 
Servants.] — See Master & Servant, Vol. 
XXXIV., pp. 124 et seq. ; Agency, Vol. I., pp. 
355, 381, 382, Nos. 628-641, 847, 864. 

Ship’s officers.] — See, generally. Shipping. 


Sect. 2.™ IDENTITY OF PARTIES. 

See (Contract, Vol. XII., pp. 22 et seq. ; Mis- 
take, \'ol. XXXV., pp. 97 et seq. 


Sect. 3.— FORMALITIES OF CONTRACT. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), as. 3, 4 ; 
A*, generally. Contract, Vol. XII., i)p. 51 et seq. 

bl. When contract Implied — Retainer of goods 
— Goods supplied under voidable contract.] — To an 
action by indorsee against indorser of a bill of 
exchange, deft, pleaded, that, wlien he indorsed 
the bill, he was so intoxicated, & thereby so entirely 
deprived of sense, understanding, A the use of 
his reason, as to be unable to comprehend the 


meaning, nature, or effect of the indorsement, or 
to contract thereby ; of which pltf., at the time 
of the indorsement, had notice : — Held : to be a 
good answer to the action, & not to amount to an 
argumentative traverse of the indorsement. 

In many cases the law does not require an actual 
agreement between the parties, but implies a 
contract from the circumstances ; in fact, the law 
itself makes the contract for the parties. Thus, 
in actions for money had & received to pltf.’s use, 
or money paid by him to deft.’s use, the action 
may lie against deft., even though he may have 
protested against such a contract. So, a trades- 
man who supplies a drunken man with necessaries 
may recover the price of them if the party keeps 
them when he becomes sober, although a count 
for goods bargained & sold would fail (Pollock, 
C.B.). — Gore v. Gibson (1845), 13 M. W. 023 ; 
14 L. ,T. Ex. 151 ; 4 L. T. O. S. 819 ; 9 Jiir. 140 ; 
153 E. R. 260. 

Annotations: — CoDSd. MatthewH v. Baxter (187:U. L. R 8 

Ex<;h. 132. Refd. Molton v. Cainroux (1848), 2 Exch. 

487 ; Impeiial Loan Co. v. Stone (1892), 61 L. J. Q B. 

449. 

58. — .J . Deft, ordered of pltf. 

two dozen of i3ort A two dozen of sherry, with the 
understanding, that, if it were not approved, he 
should return it. Pltf. sent him four dozen of 
port & four dozen of sherry. Deft, was not 
satisfied witli its quality, & returned the whole, 
except one bottle of the port A one dozen of the 
sherry, with a letter to pltf., in which lie stated 
that his order was for two dozen of each kind of 
wine ; that he should not have refused to keep tlie 
four dozen if the quality had suited lum, but that, 
as it did not, he returned the four dozen of port, 
minus one bottle, wliich he had tasted, A throe 
dozen of the sherry : — Held : deft, was liable only 
for the price of the wine he actually kept. — Hart 

Mills (1816), 15 M. A W. 85 ; 15‘l.. J. Ex. 200 ; 
153 E. li. 771. 

Annotation : — Reid. Levy v. Green (18r)7), 8 E. & B. 

59. Conduct of parties- Acting in accord- 

ance with unexecuted draft — Onus of proof. 1 — 

B. had for some years supplied the M. itailway ( 'O. 
with coals. At last it was suggested by B. that 
a contract sliould be entered into between tliem. 
After their agents had met togetlnu* the terms of 
agreement were drawn up by the agent of the M. 
Oo. A sent to B. B. filled up certain parts of it 
which had been left in blank, A introduced the 
name of the gentleman who was to act as arbitrator 
in case of differences between the i)ai’ti(‘S, wrote 
“ approved ” at the end of the paper, A signed his 
own name. B.’s agent sent back the paj^cr to the 
agent of the M. (^o., who put it in his desk, A 
notliing furtdicr was done in the way of a formal 
execution of it. Both parties for some time acted 
in accordance wiili the arrangements mentioned 
in the paper, coals were supplied A payment/S 
made as therein stated, A when some complaints 
of inexactness in the supply of coals, according 
to the terms stated in the paper, were made by the 
M. Co., there were explanations A excuses given 
by B., A the “contract ” was mentioned in tlie 
correspondence, A matters went on as before. 


PART II. SECT. 3, SUB-SECT. 1. 

i. Foreign contract — Valid where 
made .} — A contract for the sale of 
good« to pltfH. at a certain price, pay- 


able in Toronto, was made by deft, 
at Chicago, through his agent there, 
the goods to he shipped by the G. T. lly. 
Co. from Toronto. No sold note was 
signed by the broker until after action 


brought for the non-delivery ; but it 
was proved that Stat. Frauds, s. 17, 
was not in force in Illinois : — Held : 
the contract, being valid where it was 
made, could bo enforced here, though 
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Finally disagreements ai’ose, ife B. denied that thei'e 
was any contract which bound him in the matter : 
— Held : these facts, & the actual conduct of the 
parties, established the existence of such a con- 
tract, & there having been a cleai‘ breach of it B. 
must be held liable upon it. 

The onus of showing that both parties had 
acted on the terms of an agreement which had 
not been, in due form, executed by either, lies 
upon the party who rests his case on that circum- 
stance (Loud Blackbuun). — Brogden v. Metro- 
politan By. Co. (1877), 2 App. Cas. 000, 11. L. 
Anrwtations Consd. Carlill Carbolic Smoke Ball Oo.. 

[189^1] 1 Q. B. 2.56 ; Keighley, Maxsted v. l)urant, [1901] 

A. C. 210. Refd. lIoiiHehold Fire Insce. v. Grant (1879), 

4 Ex. 1). 216; Ilenthorn v. Fraser, [1892] 2 CU. 27; 

Waring & GlUow v. Thompson (1912), 29 T. L. H. 1,54 ; 

Coope V. Itidout, [1920] 2 Ch. 411. 

.] — See, generally. Contract, Vol. XII., 

pp. 112 et seq. 


Sub-sect. 2. — Contracts for £10 or 
Upwards. 

See Sect. 4, 'post. 


Sect. 4. —CONTRACTS FOR flO OR UPWARDS. 

Sub-sect. 1, — In General. 

See Sale of Goods Act, 1<SOO ((;. 71), s. 1. 
Pleading statute. [ — See C^ontract, Vol. Xll., 
pp. 171, 172, Nos. 1250^1209. 


Sub-sect. 2. — Wiiat (Xintracts Inclitded. 

60. Executory contract.! -Executory contracts 
for goods, not witliin Stat. Fr<auds. — -Towers \k 
Osborne (1722), 1 Stra. 500 ; 03 E. R. 664. 
AnnotatioiiH : — Apld. Simon v. Mefivier (1766). 1 Wm. Bl. 

.599 ; Clayton t?. Andrews (17(j7), 4 BmT. 2101. Distd. 
Rondeau v. Wyatt (1792), 2 Hy. Bl. 03; Cooper v. 
Elston (179()), 7 Term Rep. 14. Apld. Buxton v. JkMlall 
(1803), 3 Eost. .‘jO.O. Distd. Garbutt v, Watson (i.s22), .5 
B. & Aid. 613. Consd. Smith v. Sunnan (1829), 4 Man. 
(S; Ry. K. B. 4.55. Dbtd. I’inuer v. Anioid (1835), 2 Cr. M. 
Xr R. (513. Refd. Enimer‘«ori r. Hoelis (1809), 2 Taunt. 
38 ; Hoad v. Baldrey (1837), 6 Ad. & Ei. 459 ; Loo o. 
(Jrilfln (1801), 1 B. cV S. 272. 

61. .] — Executoiy (jontract.s for goods not 

within Stat. Frauds. ^ — -Clayton v. Andrews 
(1767), 4 Burr. 2101 ; 98 E. B. 96. 

Annotations: — Distd. Romli'au r. Wyatt (17.92), 2 Ry. Bl. 

63; C'oopor r. Elston (1 790), 7 1’orm Rop. II. N.F. 
Garbutt v. Watson (1822), .5 B. .Y. Aid. (>13. 

62. Goods for future delivery.]— A. k B. 

enter into a verbal agreement for the sale of goods, 
to be delivered to A. at a future period ; there is 
neither earnest iiaid, a note or iriemorandiun in 
writing signed, nor any part of the goods delivered ; 
this contract is void, being within Stat. Frauds, 
tliougli it is executory, A though it has been 
admitted by B. in liis answer to a bill in Chancery 
filed by A. —Rondeau p. Wyatt (1792), 2 lly. Bl. 
63; 126E. B. 430. 

HroiofaO'oa.s Apld. Coopor v. FIston (1790), 7 Term Rep. 
14. Distd. Groves v. Burk (1811), 3 M. & S. 178. Consd. 
Garbutt r. Watson (1822), 5 B. & Aid. 013. Distd. 
Builey r. Sweeting (1801), 9 V. B. N. 8. 843. Refd. 
Cooth V. Jackson (1891), 6 Ves. 12 ; Emmerson i\ Ilcelis 
(1809), 2 Taunt. 38. 


63. Sale of goods at one place to be 
afterwards delivered at another.] — A sale of goods 
for £10 by sample in one place to be afterwards 
delivered at another, is within Stat. Frauds, s. 17, 
if no part of the goods contracted for were delivered 
nor any thing given by the buyer to bind the bar- 
gain, nor any memorandum thereof in writing. — 
Cooper v. Elston (1706), 7 Term Bep. 14 ; 101 
E. B. 830. 

64. .] — A contract for the purchase 

of a quantity of oak jiins, for the price of upwards 
of £10, wliich were not then made, but were to be 
cut out of slabs k delivered to the buyer ; — Held : 
not to be within Stat. Frauds, s. 17. — Groves v. 
Buck (1811), 3 M. & S. 178 ; 105 E. B. 577. 

AnnoUitioa : — Consd. Smith v. Simmau (1829), 9 B. & C. 

561. 

05, — X parol contract for the sale 

of 300 sacks of flour “to bo prepared & shipped 
by a certain day ” is within Stat. Frauds, s 17. — 
Garbutt v. Watson (1822), 5 B. k Aid. 613 ; 1 
Dow. k By. K. B. 219 ; 106 E. B. 1315. 

Annotations : — Distd. Cobhold v. Gaston (1823), 1 C. & P. 

51. Apld. Smitli v. Snrman (1829), 9 B. <Sc C. 561. Refd. 

Pinner c. Ai'uold (1835), 2 Cr. M. & R. 013. 

00, — Where A. agreed to supply 

B. witli a quantity of turnip seed, k B. agreed to 
sow it on iiis own land, k sell tlie cro]) of seed 
produced therefrom to A. at £1 1^?. the Winchester 
bushel ; k the seed so produced at the price agreed 
upon exe(‘eded in value the sum of £10 ; — Held: 
tliis contract was within Stat. Frauds, s. 17, & 
void for want of memorandum in writing. — Watts 
V. Friend (1830), 10 B. k C. 446 ; U. k Welsh. 
193 ; 5 Man. k Bv. K. B. 439 ; 8 L. J. O. S. K. B. 
181 ; 109 E. B. 516. 

Anwdation : — Distd. Williams v. Burgees (1839), 10 Ad. & El. 

499. 

67 . .] — I,ee V, Grtffjn. No. 9, ante, 

Goods to be acquired by seller upon a 

contingency.] Sect. 5, sub-sect. 2, post. 

.] — See Sale of Goods Act, 1803 (c. 71), 

s. 4 (2). 

68. Contract for sale of goods & other objects — 
Entire contract.] — L., a cornfactor at N., agreed to 
sell barley of pltf. to de*ft., to be dcliv(^i*e(i at-L.’s 
warehouse at 1)., to go by th(j first boat of L. which 
went from N. to D., at 38.v. per quarter, which was 
a higher price on account of it s being to be deliviu'cd 
at E.’s expense ; A the barley being tlum in the 
1 lands of T., deft, desired him to see it delivered 
k measured k jnit up properly, k tlui barley was 
sent hy li.’s first boat, k the inv^oice delivered to 
d(*ft., who requested time to pay, but afterwards 
refused to accept tiie barley ; in (issumpmt for 
the pri(N‘ : —Held : fhis was a contract for the 
sale of goods within Stat. Frauds, s. 17, k not a 
mixed contract for the carriage as well as sale, 
though the ])i‘ice was enhanced by tlie* carriage; 
k deft .’s having apiiointed tlie jiarticular boat, k 
having desired T. to inspect tlie loading, did not 
amount to an actuqitancc on liis part. — Astley v. 
Emery (1815), 4 M. k S. 262 ; 105 E. B. 831. 

69. .] — Declaration stated that deft., 

on July 22, 1831, was indebted to pltf. in £703 for 
goods sold, k that, in consideration thereof, k 
that pltf. Avon Id buy avooI of him, to tlie value of 
£531, k would give him time for payment of 
the £703 till Oct. 25, 1831, deft., on July 22, 
I)romised to pay jiltf. for the wool k for the goods 


not in writing. — Grefn r. Lewis 
(1867), 26 U. 0. R. 618.-~CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

a. Sialnie. of Frauds, s. 17 — Whether 
in force in Canoi/a.]— -By 25 Goo. 3, 
c. 2, the above sect, is in foive in 


Canada in commercial cases, & there- 
fore a sale of goods to any gi'oater 
value than iJlO sterling cannot bo 
proved, where no part of the goods 
have [)oon delivered, no earnest given. 
& no memorandum in writing made of 
tin contract. — Hunt v. Buuce (1901), 
8 Q. P. R. 1235.— CAN. 


PART II. SECT. 4, SUB-SECT. 2. 

b. Jhh-((S(' of cjcistinfj debt.]-— An 
agroenuMit to transfer goods above the 
value of iilO ill return for the release 
of an existing debt Is within Stat. 
Frauds, s. 17, & Lord Tenterden’s Act, 
& must therefore bo evidenced by 
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Sect. 4 . — Contracts for £10 or upwards : Sub sects, 2, 

previously sold, by accepting a bill at throe 
months from July 22, when requested ; that pltf. 
sold deft, the wool on the above terms, consented 
to give time, etc., & drew a bill for the aggregate 
amount due ; that he requested deft, to pay him 
the amount by accepting such bill, but that deft, 
would not pay same by accepting the bill, or 
otherwise. Pleas ; Stating facts which rendered 
the contract as to the wool void under Stat. 
Frauds, s. 17. That pltf. sold the wool with a 
warranty, which he broke, &; deft, returned the 
wool. General demurrer : — Held : the special 
contract failing as to the £531, the whole failed, 
& consequently the pleas W('re a complete answer 
to the action. — H ead v. Baedrey (1837), 0 Ad. 
A El. 459 ; 2 Nev. & P. K. B. 217 ; Will. Woll, A.' 
i)av. 4G4 ; 7 L. J. Q. B. 94 ; 112 E. B. 175. 
Annotations : — Mentd. Mechelen r. Wallace (1837), 7 Ad. & 

El. 49 ; Langr. Purvcs (18G2), 15 Moo. P. C. 0. 389. 

70, .] — A contract for the sale of 

goods of the value of £10 or upwards is not the 
less within Stat. Frauds, s. 17, because it also 
ombracos something to which Stat. PYauds does 
not exGmd. 

Where it was agreed by parol, between A. & B., 
that A. should seU B. a mare & foal, & should 
at liLs own expense keep them until a certain 
day, & that A. should also for a given time keep 
& feed a mare & foal belonging to B., & that, in 
consideration of all this, B. should fetch away 
A.’s mare foal on the day named, & ]>ay him 
£30 i—Held : this, so far as it related to the sale 
of A.’s mare A foal, was a contract within Stat. 
Frauds, s. 17, A void for want of writing — no 
point having been made at the trial as to the 
value. — Bauman v. Beeve (1850), 18 C. B. 587 ; 
25 L. J. C. P. 257 ; 27 L. T. O. S. 172 ; 4 W. B. 
599 ; 139 E. B. 1500. 

Annotation : — Consd. Savage v. Cunning (1887), 10 W. 11. 

133. 

71, Severable contract.] — The traveller of 

A. A CO. in London, having called upon B. in the 
country for orders, B. gave iui absolute order for a 
quantity of cream of tartar, A offered to take a 
quantity of lac dye at a certain price ; the traveller 
said the price was too low, but that he would 
write to his principals, A if B. did not hear from 
them in one or two days, he might consider that 
his offer was accepted. A. A co. never wrote to 

B. , but sent all the goods : — Held : this v/as not a 
joint order for tliem all so as to make the acceptance 
of the cream of tartar the acceptance of the lac 
(lye also, within Stat. P>auds, s. 1 7. — PuicE v. Lea 
( 1823), 1 B. A C. 150 ; 2 Dow. A By. K. B. 295 ; 
107 E. B. 59. 

Annotation: — Refd. Elliott v. Thomas (1837), 3 M. & W. 

170. 

72. — .] — Mayfield v. Wadsley, No. 

210, post. 

73. Entire contract for sale of quantity of 
goods~Each under ten pounds.] — A. went to the 
shop of B. A co., linendrapers, A contracted for 
the purchase of various articles, each of wliich was 
under the value of £10, but the whole amounted 1 


to £70. A separate price for each article was 
agreed upon ; some A. marked with a pencil, 
others were measured in his presence, A others he 
assisted to cut from larger bulks. He then desired 
that an account of the whole might bo sent to his 
house, A went away. A bill of parcels was 
accor^ngly sent, together with the goods, when 

A. refused to accept them : — Held : (1) this was 
all one contract, A within Stat. Frauds, s. 17 ; (2) 
there was no delivery A acceptance of any of the 
goods so as to take the case out of the operation 
of Stat. Frauds, s. 17. — Baldey v. Parker (1823), 
2 B. A C. 37 ; 3 Dow. A By. K. B. 220 ; 1 L. J. O. S. 
K. B. 229 ; 107 E. B. 297. 

Annotations: — As to (1) Apld. Bigg v. WhlHking (1853), 14 
C. B. 195. Refd. Elliott V. Thomas (1837), 3 M.* eSc W. 
170 ; Eranklyn v. Lamond (1847), 4 (k B. 037 ; Sari v. 
BourdiUon (1856), 1 C. B. N. S. 188 ; Balloy v. Sweeting 
(1861), 9 C. B. N. S. 843. As to (2) Disid. Cusack v. 
lloblnson (1861), 1 B. & S. 299. Refd. Maberlcy v. 
Sheppard (1833), 10 Bing. 99 ; Saunders v. Topp (1849), 
4 Exch. 390. 

74. Bought In different places.] — A. A 

B. went, in one day, to several places, distant a 
few miles from each other, whore they agreed for 
the purchase A sale of several lots of timber ; A, 
at the last place, a memorandum of the whole 
transaction was made A signed by A. Part of 
the timber was accepted by B.. but he refused to 
take the rest ; — Held : the whole formed one joint 
contract. — ^Bicio v. Whisking (1853), 14 C. B. 
195 ; 2 C. L. B. 017 ; 139 E. B. 80. 

Annotation : — Refd. Bailey v. Sweeting (1861), 9 C. B. N. S. 
843, 

75. Contract for redelivery on condition.] — 

Williams v. Burgess, No. 102, post, 

76. Goods reduced below ten pounds by 
credit.] — Where a bill for £10 106‘. was delivered to 
deft., A in the bill credit is given for £1 A deft, 
admits that it is correct, tliis admission is sufficient 
to take the case out of Stat. Frauds. — Danvers v, 
Kitchingman (1848), 10 L. T. O. S. 318. 

77. Contract to paint picture.] — Copland v. 
Miller (1903), Times, Nov. 28. 


Sub-sect. 3. — Effect of Statute of 
Frauds, s. 4. 

See Stat. Frauds, s. 4. 

78. Contract for sale of goods & interest in land.] 

— Bill for speciQc performamie of an agivomeni for 
the sale of lands A chattels. Plea, Stat. Frauds. 
Deft, din ing the negotiation, delivered a particular 
of tile whole signed by him. The agreimient was 
afterwards made at a less price. Both parties 
gave instructions to an attorney to prepare t}H^ 
conv(‘yance ; A deft. d(iliv(U‘ed to liim the parti- 
cular, as instructions for the deed, which was 
prepared. This is not siiiricient to take it out of 
the statute, A being void as to the lands, is void 
in toto. — Cooke v. Tombs (1794), 2 Anst. 420 ; 145 
E. B. 922. 

Annotations .•—Apld. Loa V. Barber (1791), 2 Aunt. 125 a. 
Refd. Wood V. Benson (1831), 2 Or. & J. 91. 

79. .] — Lea r. Barber (1794), 2 Anst. 

425, n. ; 145 E. B.. 921. 

Annotatio?i : — Refd. Wood v. Benson (1831), 2 Cr. & J. 94. 


uTitlng signed by the person to be 
charged. — Sands v. Norman (1903), 
4S.K.N.S.W. 234 ; 21N.S.W.W.N. 
89.— AUS. 

c. Judicial sulcs .^ — Judicial sales arc 
not within Stot. Frauds.— Pe Jones, 
Hackett V. The Blakedey (1903), 
8 Exch. C. 11. 327.— CAN. 

PART II. SECT. 4, SUB-SECT. 3. 

78 i. Contract for sale of goods 
interest in land.] — Pltf., tenant 


from year to year of deft, of a plot 
of ground & a cottage built on it, 
agreed to siurcnder the premises in 
consideration of being permitted to 
pull down the cottage & hold the 
materials for his own use, or of being 
paid the value of the materials ; upon 
the faith of which pltf. surrendered the 
premises to deft. : — Held : the agree- 
ment required to be in writing, under 
Stat. Frauds, although the interest in 
land moved, not to, but from pltf. — 
Ronayne V, Sherrard (1877), I. II. 


11 C. L. 146.— IR. 

d. Contract for sale not to he jjcr- 
fornied inithin a 7/ear.]— B anks r. 
Williams (1912), 12 S. R. N. 8. W. 
382 ; 29 N. S. W. W. N. 95.— AUS. 

e. .] — Pltf. agreed with deft, for 

the purchase of a piano at a certain 
I)rico, & upon certain terms of payment, 
deft, agreeing to guarantee that the 
Instrument was then free from defect, 
& should so continue for five years ; 
& that in case of its becoming defective 



Part II. — Formation or Contract. 


SCO 


80. j — Counts in indehitatvs assumpsit 

for houses bargained & sold, & for carcases bar- 
gained & sold, can only be supported by proof of 
a written assignment to deft., within Stat. Frauds. 
— ^Pennington v. Statman (1825), 3 L. J. O. S. 
K. B. 220. 

81. '] — (1) In asaumpait, the first count 

recited an agreement that pltf. should grant, & 
deft, take, a lease of lands ; & that all straw, 
etc., which should be on the lands when possession 
was given up to deft., should be valued to pltf. 
by persons named respectively by pltf. & deft., & 
the amount paid to pltf. by deft. ; that, on the 
execution of the lease, deft-, should accept it, & 
execute a counterpart ; & that either party, 

making default in performance, should forfeit 
£300 ; mutual promises to perform the agreement ; 
that deft, entered under the agreement, Sc took 
possession of the straw, etc. ; that afterwards deft. 
pr(^osed that the straw, etc., should bo valued to 
pltf. by D., on the respective behalves of pltf. & 
deft. ; that pltf. assented ; that the straw, etc., 
was valued to pltf. by D. ; that pltf. was ready 
to grant the lease according to the agreement, but 
deft, did not pay the amount of the valuation. 
Second count for goods bargained & sold taken 
by deft, under such bargain & sale. Plea to the 
first count, that the first agreement was in writing, 
signed by pltf. & deft. ; & the proposal & assent 
that D. should value, only verbal. To the second 
count, that the goods consisted of straw, etc., 
which were bargained & sold under a written 
agreement between pltf. & deft., according to which 
they were to be valued by j3crsons ciiosen re- 
spectively, by pltf. & deft, ; & that no such 

valuation had been made, but only a vahiation by 
D. ; that deft, was ready, Sc had proposed, that 
they should be valued as in the agreement ; but 
pltf. refused. 

Replication, (a) to the plea to the first count, 
that, by the proposal & assent, & the valuation 
accordingly made, i)ltf. & deft, respectively 
waived performance of so mucli of the agi'eement 
as related to the valuation, Sc substituted the 
valuation by D. ; (6) to the plea to the second 
count, that the straw, etc., was bargained & sold 
under the agreement in the first count mentioned ; 
that afterwards deft, proposed, etc., as in firat 
count, Sc pltf. assented, Sc D. valued accordingly ; 
by moans of which pltf. Sc deft, waived, etc., as 
in the replication to the plea to the first count. 
Rejoinder, to replication (a) that the waiver Sc 
substitution were by word of mouth only. To 
replication (b) that the proposal Sc assent were by 
word of mouth only. On general demurrer to 
the rejoinder : — Held: the original was an entire 
agreement relating to an interest in lands, Sc 
necessarily in writing ; even if the parties could 
waive the whole verbally, they appeared by the 
record not to have done so ; & that a part of it 
could not be verbally waived, even supposing that 
part to have been, if standing by itself, an agree- 
ment not required to be in writing. 

(2) The plea commenced by a general allegation 
that pltf. ought not to have or maintain his afore- 


said action thereof against deft. ; then followed 
matter expressly confined to the first count, with 
a verification Sc prayer of judgment whether the 
pltf. ought to have or maintain liis aforesaid 
action tjhereof. The record then went on thus ; Sc 
as to the second count, etc., with matter expressly 
confined to the second coimt. Sc verification &; 
prayer of judgment, as before : — Held : the first 
part was a plea pleaded to the first count only, 
though informally. Sc was good on demurrer to the 
rejoinder. — Habvey v, aRABHAM (1836), 5 Ad. 
Sc El. 61 ; 2 Har. Sc W. 146 ; 6 Nev. Sc M. K. B. 
754 ; 5 L. J. K. B. 235 ; 111 E. R. 1089. 

Annotations : — As to (!) Refd. Sanderson r. Graves (1875). 

L. R. 10 Kxch. 234. OeneraUu, Refd. Mechelen v. Wallace 

(1837), 7 Ad. & El. 49; Thames Haven Dock Co. v, 

Brymer (1850), 5 Exch. 696. 

82. .] — Pltf. agreed to let a house to deft,. 

Sc to sell him certain furniture Sc fixtures therein, 
Sc to make certain alterations Sc improvements 
in the house ; Sc deft, agreed to take the house, Sc 
to pay for the f\irniture Sc fixtures Sc alterations : 
— Held : this was an agreement relating to an 
interest in land, within Stat. Frauds, s. 4. — 
Vaughan r. Hancock (1846), 3 C. B. 766 ; 16 
L. J. C. P. 1 ; 8 L. T. O. S. 118 ; 10 Jur. 926 ; 
136 E. R. 307. 

83. .j — In consideration tliat A., who was 

tenant of a messuage Sc premises under a parol 
agreement for a seven y cal's’ lease, would give up 
the immediate possession thereof to B., in order 
that B. might enter thereon as tenant. Sc also as a 
compensation for certain improvements made by 
A. on the premises. Sc for the value of certain 
articles left thereon by A., B. agreed to pay A, 
£100. A. accordingly relinquished Sc gave up 
possession of the premises to B., who was thereupon 
accepted as tenant from year to year, at a different 
rent from that formerly paid by A. ; & B. after- 
wards, in part ijerformance of the agi’eement on 
his pait, paid A. £51. In an action brought by A., 
in the county ct., to recover the balance of the 
£100 the judge ruled that the contract in respect 
of which pltf. sued was not a contract for the sale 
of an interest in or concerning lands, within Stat, 
Frauds, s. 4. The ct. on appeal reversed his 
decision. — K pilly v, Webster (1852), 12 C. B. 283 ; 
21 E. J. C. P. 163 ; 19 E. T. O. S. 298 ; 16 .1. P. 
458 ; 16 Jut. 838 ; 138 E. R. 912. 

Annotation: — Refd. Hodgson v. Johnson (1858), E. B. & E. 

685. 

As to what constitutes an “ interest in land,” 
see Hale of IxA.nd. 

Contract for sale of growing crops, etc .] — See 
Agriculture, VoJ. II., pp. 52 el aeq. 

Contract for sale not to be performed within a 
year .] — See Contract, Vol. XII., pp. 118-125, 
Nos. 768-828. 


Sub-sect. 4. — Acceptance. 

A. Jn General. 

See Sale of Goods Act, 1893 (c. 71), s. 4 (3). 

84. Necessity for.] — In assumpsit for goods 
sold &- delivered, where the price is above £10 & 


within that period deft, would upon 
pltfs. returning it within that time, 
refund the purchase -money : — Held : 
a contract not to bo performed within 
a year. — Nicholls v. Nordiieimer 
(1871), 22 C. P. 48.- CAN. 

f, Regiment to be supplied 

with groceries .] — A contract, not in 
writing, entered into on May 26 for 
the supply of a regiment with groceries 
for a year from June 1, following, 
subject to be sooner determined in case 

J. — VOL. XXXIX. 


t he regiment should leave the Province, 
Is void under Stat. Frauds. — Reid v. 
Harding (1870), 2 Han. 137.— CAN. 

g. Approved notes required by the 
vendor — No woper note left with vendor. ] 
— The conditions of sale required 
approved notes for the purchase- 
money. The morning after the sale 
the purchaser called on the seller & 
drew a note signed by himself only 
for the goods he said he had purchased. 
A dispute arose os to the goods to 
which he was entitled, & he went away 


leaving the note. Some days after he 
returned & offered another noto with 
sureties, which was refused & the seller 
on the same day sent back the first 
note : — Held : clearly insuffloient to 
take the case out of Stat. Frauds. — 
Kaitling 17. Parkin (1874), 23 C. P. 
569.— CAN. 

PART II. SECT. 4, SUB-SECT. 4.— A. 

841. Necessity for .] — A mere de- 
livery of goods by the vendor, without 
B B 
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Sect* 4r. — Contracts for £10 or upwards : Suh-sect. 4, 
A* <fc B- (g)>] 

nothing was paid as earnest to bind the bargain, 
nor was there any memorandum in writing, signed 
by deft, or his agent ; two things must be proved 
to entitle pltf. to recover : {a) that deft, in fact 
ordered the goods ; & (6) that he accepted them 
with an intent to take to them as owner. — Smith 
V. Bolt (1840), 9 C. & P. 696, N. P. 

86. .] — In order to satisfy Stat. Frauds, 

s. 17^ there must be both an acceptance of the 
goods, or part of them, & an actual receipt of 
them. In order to satisfy the same enactment it 
is not necessary that the acceptance of the goods 
should follow or be contemporaneous with the 
receipt of them ; an acceptance prior to the receipt 
will suffice. In an action for goods sold & 
delivered, it appeared that deft, went to pltfs. 
at Liverpool, & said he wanted to buy from 150 
to 200 firkins of butter. He then went with one 
of them to their cellar, where he was shown a lot 
of 156 firkins, six of which he opened & inspected. 
Afterwards, on the same day, pltfs. & deft, made 
a verbal agreement, by which deft, agreed to buy 
that specific lot at 77s, per hundredweight. When 
the price had been agreed on, deft, took a card on 
which his name &; address in London were written 
“ Edmund Robinson, 1, Wellington Street, London 
Bridge, London,” & wrote on it “ 156 firkins butter 
to be delivered at Penning’ s Wliarf, Tooley Street.” 
He gave this to pltfs., & at the same time said 
that his agents, Messrs. C., at Liverpool, would 
give directions how the goods were to be forwarded 
ho iFenning’s Wharf. Pltfs., by C.’s directions, 
delivered the butter to P.’s car *^8 to be forwarded 
to deft, at Fenning’s Wharf. Pltf. sesnt an invoice, 
dated Oct. 25, 1860, to the address on deft.’s card. 
He received in answer a letter puri)orting to come 
from a clerk in deft.’s office, aclaiowledging the 
receipt of the invoice, & stating that, on deft.’s 
return, he would no doubt attend t/O it. A clerk 
at Fenning’s Wharf proved that Messrs. Fennings 
stored goods for their customers, & had a butter 
warehouse ; that deft, had used the warehouse 
for fifteen years, & was in the habit of keeping his 
butters tliere till he sold them. On Oct. 26 P. & 
CO. had delivered a part of the 156 firkins in 
question at the warehouse, & delivered the residue 
afterwards. The witness could not say whether 
any one came to inspect them or not, but he 
proved that they were delivered up by Penning 
to P. & CO. imder a delivery order from deft., 
dated Oct, 27 : — Held : there was evidence of an 
acceptance & actual receipt sufficient to satisfy 
the statute. — Cusack v, Robinson (1861), 1 B. & 
S. 299 ; 30 L. J. Q. B. 261 ; 4 L. T. 506 ; 7 Jur. 
N. S. 542 ; 9 W. R. 735 ; 121 B. R. 726. 

Annotationa : — Befd. Bog Lead Mining Co. r. Montague 
(1861), 10 C. B. N. S. 481 ; Williamson v. Barton (1862), 

7 H. & N. 899 ; Smith v. Hudson (1865L 6 B. & S. 431 ; 
Bolton V. L. & Y. Ry. (1866), L. R. 1 C. P. 431 ; Reuse v. 
Pickeloy (1866), L. R. 1 Exch. 342 ; Kibble v. Gough 
(1878), 38 L. T. 204 ; lie Roberts, Evans v, Roberts 
(1887), 36 Oh. D. 196. 

86. .] — In order to satisfy Stat. Frauds 

there must be an acceptance & actual receipt of 
the goods, or part of them, with the consent of 
the vendor, & ii before such acceptance the vendor 
rescinds the contract, the assignees of the buyer 
in the case of his bkpey. cannot claim them. 

Semble : if the assimees do any act to accept 
the goods it wiU take the case out of the statute. 

Deft., on Nov. 3, 1863, entered into a verbal 
contract with W, to sell him 484 quarters of 


barley, at 36s. per quarter. The sale was by 
sample, & the bulk was taken, on Nov. 7, by deft, 
to the Swafifham railway station & left there, wdth 
a delivery note ; ” Great Eastern Railw^ : To 
the station master, Swanham Station. Receive 
97 coombs of barley, consigned to the order of 
Mr. W., of D., from T. M. H., Castle Acre, charges.” 
It is the custom of the trade for the buyer to com- 
pare the sample with the bulk as delivered, & if 
the examination is not satisfactory to strike it, 
i*e. either refuse to accept it or allow it to remain 
as the property of the vendor ; & it was in the 
power of W. to strike the com if it had not proved 
according to sample. On Nov. 9 W. was adjudi- 
cated a bkpt., & on Nov. 11 deft, gave notice to 
the station master not to deliver the corn to bkpt. 
or his assignees, or any other person, without his 
wrritten consent, which the station master promised. 
At the time of the notice bkpt. had given no order 
or direction respecting the corn, nor had he ex- 
amined it to see whether the bulk corresponded 
with the sample, nor had he ^ven any notice to 
deft, that he accepted or declined it. On Dec. 1 
the assignees of W. claimed the com ; on Dec. 5 
the railway co., on an indemnity from deft., 
delivered it to him. In an action by the assignees 
to recover the value of the corn : — Held : there 
was no acceptance sufficient to satisfy Stat. 
Frauds. — Smith v. Hudson (1865), 6 B. Sd S. 431 ; 
6 New Rep. 103 ; 34 L. J. Q. B. 145 ; 12 L. T. 
377 ; 11 Jur. N. S. 622 ; 13 W. R. 683 ; 122 E. R. 
1254. 

Annotations: — Refd. lie Bell, Ex p, Clarke (1877), 47 L. J. 

Bey. 33 ; Taylor v. Smith, [1893] 2 Q. B. 65 ; Ee Watson. 

Atkin, [1904] 2 K. B. 753 ; Lamb r. Wright, [1924] 

IK^B. 857. 

87. Must be clear & unequivocal — Constructive 
acceptance not sufficient — In absence of express 
provision.] — Hanson v, Armitage, No. 185, nos/. 

gg, ,] — The acceptance of goods by 

the buyer, if they are above £10 value, & there 
has been no written memorandum of the contract, 
imder Stat. Frauds, must be clear &: imequivocal ; 
& the ct. will not allow a constmetive acceptance 
to be sufficient. — Ntcholle v. Plume (1824), 1 
O. &P. 272 ; 171 E. R. 1192. 

Annotations : — ^Refd. Edan v. Dudfiold (1841), 1 Q. B. 302 ; 

Bushel V. Wheeler (1844), 15 Q. B. 442, n. 

89. Terms need not be proved.] — Tomkinson v. 
Staight, No. 1^1, post, 

90, Nature & effect of acceptance — Buyer not 
precluded from questioning quantity or quality.] — 

The acceptance & actual receipt of goods, which 
make a written memorandum unnecessary under 
Stat. Frauds, s. 17, are not such an acceptance & 
receipt as will preclude the purchaser from 
questioning the quantity or quality of tlie goods, 
or in any way disputing the fact of the performance 
of the contract by the vendor. The effect of such 
statutory acceptance & receipt is merely to dis- 
pense with the necessity of a written memorandum 
of the contract. Deft, purchased wheat of pltf. 
by sample, & directed that the bulk should be 
delivered on the next morning to a carrier named 
by himself, who was to convey it to the market 
town of W. ; & deft, himself took the sample away 
with him. On the following morning the bulk was 
delivered to the carrier ; & deft, resold it at W. 
on that day by the same sample. The carrier 
conveyed the wheat, by order of deft., who had 
never seen it, to the sub-vendee, who rejected it 
as not corresponding with the sample ; deft., 
on notice of this, repudiated his contract with pltf, 
on the same ground : — Held : ' there was evidence 


an actual acceptance by the vendee of 
some port thereof, is not sajOioient 
within Stat. Frauds. — Daley v, Marks 


(1838), Ber. 524.— CAN. 

84 ii. .] — Jackson i>. Bank o 

Nova Sootta (1893), 9 Man, L. B 


76.— CAN. 

84 Ui. A — ^Wingfield v. Stew 

art (1909), 7 E. L. R. 511.— CAN. 
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to wawMit a jury in finding acceptance & actual 
receipt by deft., within Stat. Frauds, a. 17. 

The acceptance to let in parol evidence of the 
contract appears to us to be a different acceptance 
from that which affords conclusive evidence of the 
contract having been fulfilled (IjOrd Campbell, 
O.J.).— Morton v. Tibbett (1850), 15 Q. B. 428 ; 
19 L. J. Q. B. 382 ; 15 L. T. O. S. 274 ; 14 Jur 
(569 ; 117 E. B. 520. 

An^tationa .---Consd. Hunt v. Heoht (1853). 8 Exoh. 814. 
Expld. Coombs V. Bristol & Exeter Ily. (1858), 3 H. & N. 
610. i^prvd. Currie v. Anderson (I860), 2 E. & E. 592. 
Consd. Castle v. Swprder (1861), 6 k. & N. 828 ; Watson 

SyiXfsr?' SSS? w 

ft* Duncan v. Tindall (1853), 13 C. B. 258 ; 

Meredith v. Melgh (1853), 2 E. & B. 364 ; Holmes v. 
Hosktos (1854), 2 W. R. 376 : Parker v. WalUs (1865), 5 
E. & B. 21 : Tomkinson v. Staight (1856), 17 C. B. 697 : 

494 ; Cusack v. Robinson 
(1861), 1 B. & S. 299 ; Smith v. Hudson (1865), 6 B, & S. 
431 ; Grimoldby v, WeU.s (1875), L. R. 10 C. P. 391 ; 
Page V. Morgan (1885), 15 Q. B. D. 228. 


91. Right of buyer to examine goods delivered.] 

^BOWES V, PONTIPRX, No. 92, post. 

Admissibility of parol evidence alter acceptance.] 

— See Sub-sect. 9, post* 


B. What may amount to* 

(a) In General. 

See Sale of Goods Act, 1893 (c. 71), s. 4 (3). 

92, General rule — Any act recognising con- 
tract.] — On a contract for goods within Stat. 
Frauds, the acceptance, to satisfy the statute, must 
be by some act or conduct on the part of the buyer, 
indicating an intention to retain the goods, or such 
as reasonably would lead the seller to think they 
are accepted, & this may be by retention of them 
for .such a time as reasonably might lead to that 
couclusion. 

There was a later case [Hunt v. HecliU No. 119, 
post,] in which it was held that there was no 
acceptance unless there had been a reasonable 
opportunity to the buyer of seeing that the article 
delivered was such as had been ordered (Bbam- 
WELL, B.). — Bowes v. Pontifex (1803), 3 F. & F. 
739, N. P. 

93, ,1 — Barnett v. Farley, No. 122, 

post. 

94, ,] — It is not necessary in order 

to satisfy Stat. Frauds, s. 17, that there should be 
an absolute acceptance of goods ; there is sufficient 
evidence of an acceptance of goods within the 
sect, where upon delivery of the goods the pur- 
chaser lias received them & done any act in relation 
thereto recognising the existence of a contract for 
the purcluise of them by liim, though ho subse- 
quently refuses the goods. So, where there was a 
sale of wheat by sample, & the purchaser having 
received a number of sacks of wheat delivered 
under the contract into his premises, opened the 
sacks & examined their contents to see if they were 
equal to sample, but immediately after so doing 
gave notice to the seller that he refused the wheat 
as not being equal to sample : — Held : that there 
was evidence of an acceptance. — Page v. Morgan 
(1885), 15 Q. B. D. 228 ; 54 L. J. Q. B. 434 ; 53 
L. T. 126 ; 33 W. R. 793, C. A. 

Annotations : — ^Distd. Taylor v. Smith, [1893] 2 Q. B. 65. 

Refd. Abbott V. Wolsey (1895), 64 L. J. Q. B. 587. 


95 . ,1 — Abbott & Co. v. Wolsey, 

No. 116, posf. 

96. Question for Jury.]— By the conditions of 
a sale by auction, the purchaser was to pay 30 per 
cent, upon the price, upon being declared the 
highest bidder, & the residue before the goods 
were removed- A lot was knocked down to A., as 
the highest bidder, & delivered to him immediately. 
After it had remained in his hands three or four 
minutes, ho stated that he had been mistaken in 
the price, & refused to keep it. No part of the 
price had been paid ; — Held : it was a question 
of fact for the jury, whether there had been a 
delivery by the seller, & an actual acceptance by 
the buyer intended by both parties to have the 
effect of transferrir^ the right of possession from 
one to the other. — ^Phhjjps v. Bistolli (1824), 2 
B. & C. 611 ; 3 Dow. & By. K. B. 822 ; 2 L. J. 
O. S. K. B. 116 ; 107 E. B. 474. 

Annotations: — ^Distd. Tomkinson v. StaJght (1856), 17 C. B. 

697. Refd. Maborloy v. Sheppard (1833), 10 Bing. 99 ; 

Malins t>. FYeeman (1838), 6 Soott, 187. 

97. ,] — In an action for the price of a 

fire engine sold by pltf. to deft., deft, pleaded Stat. 
Frauds, & pltf. replied, that deft, had accepted the 
goods. It appeared that deft., after the sale of 
the fire en^ne to him by pltf., had taken a person 
to look at it, & had mentioned who were likely to 
want to buy it, Sc that to another person deft, 
said, “ I know that I am going to do it,*' & that to 
a third he said, “ I have a concern in the engine ** : 
— Held : it was for the jury to consider on this 
evidence, whether deft, had treated the fire engine 
as his, & dealt with it as such, for, if so, pltf. was 
entitled to a verdict. — Baines v. Jevons (1836), 
7 0. & P. 288, N. P. 

98. .] — W., living at Hereford ordered 

goods, at a price above £10, of A., living at Bristol, 
& directed that they should be sent by the “ Here- 
ford ” sloop to Hereford. They were sent accord- 
ingly ; Sc a letter of advice was also sent to W,, 
with an invoice, stating the credit to be throe 
montlis. On their arriv^ at Hereford, they were 
placed in the warehouse of the owner of the sloop, 
where W. saw them ; Sc he then said to the ware- 
houseman that ho would not take them ; but he 
made no communication to A. till the end of five 
months, when he repudiated the goods. In an 
action by A. against W. for the price : — Held : the 
judge ought not to have told the jury that there 
was no acceptance Sc actual receipt under Stat. 
Frauds, s. 17, but should have left them to find, 
upon these facts, whether or not there had been 
such acceptance <fe actual receipt. — Bushel v. 
Wheet-er (1844), 15 Q. B. 442, n. ; 3 L. T. O. S. 
125 ; 8 Jur. 532 ; 117 E. B. 526. 

Annotaiions Distd. Norman r. Phillips (1845), 14 M. & W. 

277. Apia. Morton v. Tibbett (1850), 15 Q. B. 428. 

Consd. Meredith v. Meigh a853), 2 E. & B. 364 ; Castle v. 

Sworder (1861), 6 H. & N. 828. Refd. Taylor v. Smith, 

[1893] 2 Q. B. 65. 

99. .] — Acceptance a question for the 

jury upon the evidence. — Harrison v. Bishton 
(1855), 25 L. T. O. 8. 257. 

100. .] — Action for goods bargained Sc 

sold, above the value of £10. The evidence was, 
that the contract was not in writing, that the goods 
were weighed by defts.’ servant subsequent to the 


PART II. SECT. 4, SUB-SECT. 4.— 
B. (a). 

h. Beceipt <t' retention of goods .] — 
Where there is no sufficient memo- 
randum of the bargain for the sale of 
goods, the mere I'eoelpt Sc retention of 
the goods for a few days, by the pur- 
chaser, is evidence upon which a jury 
may find that the purohaser accepted 
them. — Service v. Walker (1877), 3 
V. L. R. (Law) 182.-— AUS. 


k. Machinery stopped in transitu .] — 
Where a purchase was made on be- 
half of a oo. of certain machinery of 
which delivery was to be taken where 
it lay Sc part was removed by a carrier 
on behalf of the oo. but was stopped 
in transitu : — Held : this did not show 
an acceptance within Stat, Frauds so 
as to render a note In writing uimeoes- 
sary.— M oIver v, Duke Oo. (1879), 6 
V. L. H. 449.— AUS. ' 


l. Qualified accejitance .] — Carter v* 
Bir^OHAM (1872), 32 U. 0, R. 616. — 

CAN. 

m. Correspondence showing definite 
acceptance.) — McGrath v. Black 
(N. S.) (1900), 6 E. L. R. 601. — CAN. 

n. Goods dt invoice sent together — 
Invoice returned not corresponding with 
agreemeni.) — Deft., an Irish tradesman, 

B B 2 
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Sect, 4. — Contracts for £10 or upwards: Sub-sect. 4, 
B. (g), (6) (c).] 

contract, & placed with defts.’ cart, but on arriving 
at defts.* warehouse were refused : — Held : it was 
for the jury to decide in what character the goods 
were delivered to & accepted by defts.* servant ; 
& there was evidence of an acceptance & delivery 
to satisfy Stat. Frauds. — Kershaw v, Ogden 
(1866), 3 H. & 0. 717 ; 6 New Rep. 125 ; 34 
L. J. Ex. 169 ; 12 L. T. 576 ; 11 Jur. N. S. 642 ; 
13 W. R. 755 ; 169 E. R. 713. 

101, Acceptance of delivery order.] — A hogs- 
head of wine in the warehouse of the London Dock 
CO. was sold for £13, <&; a delivery order given to 
the vendee. There was no contract in writing : — 
Held : the acceptance of the delivery order by the 
vendee was not an actual acceptance of the wine 
within Stat. Frauds. — ^B entall v . Burn (1824), 3 
B. & C. 423 ; 5 Dow. & Ry. K. B. 284 ; 3 L. J. 
O. S. K. B. 42 ; 107 E. R. 791. 

Annotations: — ^Folld. Farina v. Home (1846), 16 M. & W. 

Dublin City Distillery v. Doherty, [19141 


102. .] — Goods were shipped by pltf. from 

abroad to this country, on the verbal order of 
deft., at a price exceeding £10. They were sent to a 
shipping agent of pltf.’s in London, who received 
them &; warehoused them with a wharfinger, in- 
forming deft, of their arrival. The wharfinger 
handed to the shipping agent a delivery warrant, 
whereby the goods were made deliverable to him 
to his assignees by indorsement, on payment of 
rent & charges. The agent indorsed & delivered 
this warrant to deft., who kept it for several 
naonths, &, notwithstanding repeated applications, 
did not pay the price of or charges upon the goods, 
nor return the warrant, but said he had sent it to 
his solr., & that he intended to resist payment, for 
that he had never ordered the goods ; & that they 
would remain for the present in bond i—Held : 
there was no such delivery to & acceptance by 
deft, of the goods, as to satisfy Stat, Frauds, s. 17. 
— Farina v. Home (1846), 16 M. & W. 119 ; 16 
L. J. Ex. 73 ; 8 L. T. O. S. 277 ; 153 E, R. 1124. 
Annotations : — Consd. Saimders v. Topp (1849), 4 Exch. 
390. Apld. Meredith v, Meigrh (1853), 2 E. & B. 364. 
Consd. Castle v. Sworder (1861), 0 H. &: N, 828. Refd. 
Knights V. Wlffen (1870), L. II. 5 6. B. 660 ; Dublin City 
Distillery v. Doherty, [1914] A. C. 823. 


103. Acceptance by assignees in bankruptcy.] — 

Goods were sent to a trader on a contract of sale 
& return, within Stat. Frauds, & he having become 
bkpt. before the delivery of them, they were 
received & detained by his assignees ; the vendor 
thereupon brought an action of trover, to which the 
assignees pleaded that the goods were bargained & 
sold before the bkpcy. : — Held : there was no 
acceptance to support a bargain & sale, & the 
property in the goods did not pass to the assignees. 
— Sadler v. Whitmore (1840), 5 Jur. 315. 

404. .] — Smith v, Hudson, No. 86, ante. 

106. Heceipt & retainer of Invoice.] — Deft., a 
builder at Wallingford, gave pltf., a timber mer- 
chant in XiOndon, a verbal order for timber, 
directing it to be sent to the Paddington station 
of the G. W. Ry. co., to be forwarded to him at 
W^allingford, as had been the practice between the 
parties on previous dealings between them. The 
timber was accordingly sent, & arrived at the 
Wallingford station on Apr. 19, «fe deft, was 
informed by the railway clerk of its arrival, upon 
which he said he would not take it. An invoice 


was sent a few days after, which deft, received & 
kept, without making any communication to 
pltf. himself imtil May 28, when he informed 
pltf. that he declined taking the timber : — Held : 
although there might be a scintilla of evidence for 
the jury of an acceptance of the timber within Stat. 
Frauds, yet there was not sufficient to warrant 
them in finding that there was such an acceptance ; 
& the ct. set ^ide a verdict found for pltf. as not 
warranted by the evidence. — Norman v, Phillips 
(1845), 14 M. & W. 277 ; 14 L. J. Ex. 306 ; 9 Jur. 
832 ; 163 E. R. 481. 

Annotations : — ^Distd. Saunders v. Topp (1849), 4 Exch. 390. 

Consd. Morton v. Tibbett (1850), 15 Q. B. 428 ; Coombs 

It. Bristol & Exeter Ry. (1858), 3 H. & N. 510. Refd. Hunt 

V. Hecht (1853), 8 Exch. 814 ; Castle v. Sworder (1861), 

4 L. T. 865 ; Taylor v. Smith, [1893] 2 Q. B. 65. 

106. .] — Hart v. Bush, No. 188, post, 

(b) Acceptance of Sample. 

107. Sample part of bulk.] — Sugars, which were 

in the King’s warehouse under the locks of the 
King & the owner, from whence they could not be 
removed till the duties were paid, were advertised 
for sale by auction on Sept. 20, when samples of 
half a pound weight from each hogshead, drawn 
after the sugars had been weighed & the duties 
ascertained at the King’s beam, were produced 
to the bidders assembled ; So the auctioneer, 
having then before him the printed catalogue of 
sale, containing the lots, marks, & number of hogs- 
heads, & the gross weights of the sugars ; & also 
another written paper containing the conditions 
of sale, which latter he read to the bidders, as the 
conditions on which the sugars mentioned in the 
catalogue were to be sold ; but the two papers 
were neither externally annexed nor contained 
any internal reference to each other, wrote down 
on the catalogue the name of the highest bidder, & 
the sum bid for the particular lots : having first 
informed the bidders that the duties were not then 
paid, but would be paid on the morrow by the 
seller ; & after the biddings closed, the samples 
were delivered to & accepted by the purchaser, 
according to the usual practice at such sales, as 
part of his purchase to make up the quantity 
marked as weighed at the King’s beam ; & a fire 
having consumed the sugars on Sept. 22, before 
the duties could be paid, & without the default of 
the seller : — Held : (1) at common law there was a 
sale to change the property at the time & place of 
auction ; though tlxe goods could not be delivered 
till the duties were paid, which was known at the 
time ; such being the manifest intent of the 
contracting parties ; & consequently, the loss 

must fall upon the buyer ; (2) assuming a sale of 
goods by acution to be within Stat. Frauds, s. 17, 
which whether it were or not was not now necessary 
to be decided, & therefore requiring to be evidenced 
by a memorandum in writing of the bargain 
signed by the party to be charged, or his authorised 
agent, except where the buyer shall receive part 
of the goods sold ; yet here the delivery to & 
acceptance of the samples by. the buyer ; which 
delivery was made as part of the thing purchased, 
& upon which the duties were paid ; at any rate, 
took the case out of the statute ; (3) semble : 

taking sales of goods by auction to be within 
Stat, Frauds, s. 17, the auctioneer or broker, who 
is a middle man, must be taken to be the agent of 
both parties, so as to bind the purchaser by his 
signature. 


gave a verbal order for goods to pltf., 
who carried on business in Eng^d, 
& the goods were sent by the route 
agreed upon by the parties. The 
Invoice was forwarded at the same time. 


hut woe immediately returned by deft., 
with a letter stating that it did not 
cowespond with the aOTeement, & 
notifying his refusal to take the goods : 
— Held : there was no evidence of any 


receipt & acceptance of the goods by 
deft., & an action against him for the 
price could not be maintained. — 
Hopton V. McCarthy (1882), 10 L. R. 
Ir. 206.— IR. 
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After earnest given, the vendor cannot sell the 
goods to another without a default in the vendee 
(Lord Eixenbobouoh, C.J.). — ^Hinde v. White- 
house (1806), 7 East, 658 ; 3 Smith, K. B. 628 ; 
103 E. R. 210. 


Annotationa : — Aa to (1) Apld. Camithors v. Payne (1828), 5 
Bing, 270. Cpnsd. Spart.ali v. Benocko (1850), 10 C. B. 
2^12. Apld. Furley v. Bat^s (1863), 33 L. J. Ex. 43, 
Beid. Alexander v, Gardner (1835), 1 Bing. N. C. 671. 
As to (2) Apld. Kenworthv v, Schofield (1824), 2 B. & C. 
945. Consd. Turley v. Bates (1803), 2 H. & C. 200 ; 
Sweeting v. Turner (1871), L. R, 7 Q. B. 310. Aa to (3) 
Refd. Emmerson v, Heelis (1809), 2 Taunt. 38. Generally, 
Refd. Dickenson v, Lilwal (1816), 1 Stark. 128 : North 
Staffordshire Ky. v. Peek (1860). E. B. & E. 986 ; Peirce 
V. Corf (1874), L. R. 9 Q. B. 210 ; Rossiter v. Miller (1878), 
39 Ij. T. 173 ; Oliver v. Hunting (1890), 44 Ch. D. 205. 

108. .] — The delivery of a sample, which 

is no part of the thing sold, will not take a sale out 
of Stat. Frauds, but if the sample be delivered 
as part of the bulk, it then binds the contract. — 
Talver V, West (1816), Holt, N. P. 178 ; 171 
E. R. 205, N. P. 

109. .] — Evans v, Gardner (1850), 15 

L. T. O. S. 274, n. 

Annotation : — Reid. Morton v. Tebbutt (1850), 15 L. T. O, S. 
274. 


110. .] — Pltf. sold to deft, a stack of hay 

standing on pltf.’s land ; at the time of the sale 
deft, took from the bulk about a pound weight 
as a sample : — Held : there was a delivery & 
acceptance of part to satisfy the Stat. Frauds. — 
Ward v, Aldridge (1854), 22 L. T. O. S. 228 ; 
18 J. P. 57. 

111. ,] — Where goods are sold by sample, 

the handing over the samples to the buyer does 
not, in the absence of evidence of an usage or 
custom to the contrary, amount to a delivery & 
acceptance of a part of the thing sold, so as to take 
the case out of Stat. Frauds, s. 17, but it is otlier- 
wise where the buyer draws samples from the' 
bulk after he has purchased the goods. — G ardner 
V, Grout (1857), 2 C. B. N. S. 340 ; 29 L. T. O. S. 
110 ; 140 E. R. 448. 

112. Retention without objection,] — A. 

bought a certain quantity of wheat, in value above 
£10, which wheat was to be reduced to a certain 
standard by dressing. After the making of the 
contract, A. sent for a small portion of the wheat, 
which was then sent to him, but not dressed, 
whereby it fell sliort of tlie standard agreed upon, 
but he retained it, without objecting to it : — Held : 
this was a part acceptance within Stat. Frauds ; 
& retaining the portion so sent amounted to a 
waiver of the full performance of the contract by 
]:)ltf. as to that portion. — G illiat v, Roberts 
( 1850), 19 L. J. Ex. 410. 

113. Sample not part of bulk.] — Talver v. 
West, No. 108, ante, 

114 . Asked for after sale — Prices written 

on labels.] — Simonds v, Fisher (1857), cited in 
2 C. B. N. S. at p. 342 ; 140 E. R. 449. 

Annotation : — Distd. Gardner v. Grout (1857), 2 C. B. N. S. 

340. 

115. Sale by sample.] — Gardner v. 

Grout, No. Ill, ante, 

116. .] — Where goods sold were delivered 

to the buyer, who took a sample from them, &, 
after examining it, said that the goods were not 
equal to his sample, & that he would not have 
them : — Held : there was evidence of an act done 
by him in relation to the goods which recopiised 
a pre-existing contract of sale, & therefore, evidence 
of an acceptance within Sale of Goods Act, 1893 
(c. 71), s. 4 .— -Abbott & Co. v. Wolsey, [1895] 2 
Q. B. 97 ; 64 L. J. Q. B. 587 ; 72 L. T. 581 ; 69 


J. P. 500 ; 43 W. R. 613 ; 11 T. L. R. 414 ; 39 
Sol. Jo. 502 ; 14 R. 466, 0. A. 

Sale by sample.]— Part HI., Sect. 6, post, 

(c) Inspection, 

117. Inspection foUowed by rejection.] — A. 

having sent to B. a halo of sponge under a verbal 
order from the latter, for which he charged 11^^. 
per pound ; B. returned it, & at the same time 
wrote a letter to A. stating that he had examined 
the sponge, & finding that it was not worth more 
than 6s. per pound he had sent it back : — Held : 
this letter did not amount to such an acceptance 
of the goods as would take the case out of Stat 
Frauds, — K ent v, Huskinson (1802), 3 Bos. & P. 
233 ; 127 E. R. 128. 

Annotations: — ^Distd. ALndorson v, Hodgson (1818), 5 Price, 
630 ; Jackson v, Lowe (1822), 7 Moore, C. P. 219. 

118. .] — Where a vendee verbally agreed, 

at a public market, with the agent of the vendor 
to purchase 12 bushels of tares, then in vendor’s 
possession, constituting part of a lai'gor quantity 
in bulk, to remain in vendor’s possession tUl called 
for, & the agent, on his return home, measured the 
12 bushels, & set them apai’t for the vendor : — 
Held : this did not amount to an acceptance by 
the latter, so as to take the case out of Stat. 
Frauds, s. 17 . — IJowe v. Palmer (1820), 3 B. & 
Aid. 321 ; 106 E. R. 680. 

Annotations : — Apld. Hanson v. Armitage (1822), 5 B. & Aid. 
557. Consd. Smith v. Surinan (1829), 4 Man. & Ky. K. B, 
455. Apld. Johnson v, Dodgson (1837), 2 M. & W. 653. 
Distd. Pettitt v. Mitchell (1842), 4 Man. & G. 819. Consd. 
Norman v, Phillips (1845), 9 Jiir. 832. Expld. Morton 
V. Tibbott (1850), 15 Q. B. 428. Refd. Bushel v, Wheeler 
(1844), 8 Jur. 532. 

119 . .] — There can be no acceptance &; 

actual receipt of goods witliin Stat. Frauds, s. 17, 
unless the vendee has had an opportunity of 
judging whether the goods sent correspond with 
the order. 

Wliere deft, agreed to purchase of pltf. bones of 
a particular kind, to be separated from a heap of 
various bones, & gave pltf. a note addressed to a 
wharfinger to receive & ship the bones ; & pltf, 
accordingly sent to the whai’f some bones, which, 
on inspection, deft, refused to accept, on the ground 
that tliey were not what he bargained for ; — Held- : 
although there was a receipt, there was no accept- 
ance to satisfy Stat. PYauds. — Hunt v, Hecht 
(1853), 8 Exch.‘ 814 ; 1 C. L. R. 506 ; 22 L. J. Ex. 
293 ; 21 L. T. O. S. 158 ; 155 E. R. 1583. 
Annotations : — Consd. Coomb.s v, Bristol Sc Exeter Ky. 
(1858). 3 H. & N. 510. Apld. Bowes v, Pontifox (1863), 
3 F. & F. 739 ; Smith v. Hudson (1865), 6 B. & S. 431. 
Refd. Holmes v. Hoskins (1854), 9 Exch. 753 ; Castle v, 
vSworder (1860), 6 H. & N. 281 ; Taylor v. Smith, [1893] 2 
Q. B. 65. 

120. .] — A verbal contract was made for 

the purchase of 20 coombs of turnip seed on 
June 21, 1854. On July 20 it was delivered at 
defts.’ premises. Hefts., always repudiated the 
goods, alleging the seed to be hot <&; mouldy ; but 
they had spi’ead it out in their premises, alleging 
that this was done by pltf.’s authority : — Held : 
as on the trial pltf, denied this authority, as the 
seed was shown to be of good quality, there was 
evidence to go to the jury of an acceptance A; 
receipt by defts. so as to satisfy Stat. F’rauds. — 
Parker v, Wallis (1855), 6 E. A B. 21 ; 3 W. R. 
417 ; 119 E. R. 390. 

Annotation: — Apld. Castle v, Sworder (1860), 29 L. J. Ex. 
235. 

121. .] — P. purchased of deft, by sample, 

some wheat, to be delivered in London : the con- 
tract not being in writing. Heft, sent the wheat, by 
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rail^n^y, to the London station of the railway co., 
consigned to P., & informed him of such con- 
sigzmient. The co. warehoused the wheat, gave 
notice to P., & entered the wheat in their . books 
as ** from ** deft. “ to P.*^ The usual course of 
business of the co., in warehousing com, is to keep 
it for fourteen days free of charge, after which 
time it is remoVed by the consignee or delivered 
to him by the co. at his expense. It is also the 
custom for the consignee, before dnally accepting 
the corn, to take a bidk sample & compare it with 
the purchase sample. The day after the arrival 
of the wheat, P. sent for a bulk sample : he 
examined it the next day, & said “ do not work it,** 
i.e. do not bring it home, “ at present.** After- 
wards, on the same day, P., being in ^fficulties, 
sent to his creditors to call a meeting of them for 
the next day but one. Deft. & other creditors 
attended on that day. Deft, asked for an order 
for the wheat, which P. would have given, but for 
the other creditors, who interfered. Deft, then 
went to the railway station stopped the wheat, & 
toected the co. to hold it to his order. On an 
issue to try whether the wheat was the property 
of P.’s assignees or of deft. : — Held : assuming the 
transiiua to have been at an end on the arrival of 
the wheat at the co.’s warehouse, there was no 
acceptance of the wheat by P. within Stat. 
Frauds, s. 17, & the property never vested in P. — 
Nicholsok V. Bower (1868), 1 B. & E. 172 ; 28 
L. J. Q. B. 97 ; 5 Jur. N. S. 246 ; 120 E. R. 873. 
Annotations : — Consd. Cusack v. Robinson (1861). 1 B. & S. 

299. Expld. Taylor r. G. E, Ry., [190J 1 1 K. B. 774. 

122. .] — Deft., a builder, being employed 

by K., for whom he had built a house, to fit it up 
& furnish it, verbally ordered some settees to be 
made for one of the rooms by pltf. at a price 
agreed on at the time of the order. Upon their 
being brought home deft, before they were taken 
from the cart, remarked that the legs were not so 
stout as he had ordered, & said, “ I wish they had 
been stouter legs.” Pltf., however, said they were 
according to order. Nothing further then passed 
on the subject, & deft, assisted pltf. in taking them 
from the cart & placing them in the room. After 
they were placed, K. came in, & objected that they 
were not wide enough in the seat, & thereupon 
deft, asked pltf. if they could be altered to meet 

K. ’s wishes, to wliich pltf. replied he would con- 
sider, & let deft, know to-morrow what could be 
done. A day or two afterwards he told deft, they 
could not be altered on account of the expense, 
whereupon deft, refused to pay for them : — Held : 
there was no evidence for the jury, in an action 
by pltf. for goods sold & delivered, of an accept- 
ance by receipt of the goods by deft, to satisfy 
Stat. Frauds, & a nonsuit was rightly directed. 

It is not necessary, in order to satisfy Stat. 
I’rauds, that there should be such an acceptance 
as would preclude a purchaser from making a 
subsequent complaint ; but there must be such 
an acceptance as to show his recognition of a com- 
pulsion to take the articles delivered to him imder 
a contract for the sale of them (Bramwell, B.). — 
Barnett v. Farley (1864), 4 New Rep. 113 ; 11 

L. T. 107 ; 12 W. R. 748. 

123. .] — Pltf. verbally sold to deft. 6 bales 

of wool. On July 31, the goods were sent off by 
pltf., & delivered at a railway station, & were 
received there taken to his own promises by 
deft., who then unpacked the wool, & wrote the 
same day to pltf. stating that two of the bales 
were inferior to sample, & adding, ” Please say 
what is to be done in the matter.” Pltf. replied 


Goods. 

by a letter of Aug. 1, denying that the bales were 
not equal to sample. On Aug. 4, deft., who had 
been from home since Aug. 1, returned, & having 
seen pltf.’s letter, sent the goods back to the rail- 
way station, & telegraphed to pltf. refusing to 
accept them. Between July 31 & Aug. 4, deft, 
offered the goods for sale in the market, stating, 
however, according to his own evidence, that 
he had not accepted the goods, & that he would 
have to make other arrangements before he could 
sell. Pltf. having brought his action to recover 
the price of the goods from deft., the jury at the 
trial foimd that two of the bales were not equal 
to sample, & the judge thereupon directed a ver- 
dict, & gave judgment for deft. ; — Held ; judgment 
was rightly entered for deft., as there was no 
evidence of a sufficient acceptance & receipt of 
the goods, within Stat. Frauds, s. 17, to take the 
case out of Stat. Frauds ; & deft.’s conduct had 
not precluded him from rejecting the goods as not 
equal to sample. — Rickard v, Moore (1878), 38 
L. T. 841, C. A. 

Annotation: — Consd. Pago v. Morgan (1885), 15 Q. B. D. 

228. 

124. .] — Deft, verbally agreed to purchase 

a specific quantity of barley from pltf., on the 
terms that the bult should be well dressed & equal 
to sample. Pltf., accordingly delivered an instal- 
ment of the barley to deft., whose foreman 
received it & gave a receipt marked “ not equal to 
sample.” Next morning deft, himself inspected 
the bulk, & wrote immediately to pltf. refusing to 
accept on the ground that the barley was not well 
dressed nor equal to sample. In an action by 
pltf. for goods sold & delivered to deft. : — Held : 
there was evidence for the jmy of an acceptance 
sufficient to satisfy Stat. Frauds, s. 17. 

The object of the statute is that, where there 
was no contract in writing, there must be some 
overt act to render the bargain binding. . . . The 
ct. will look at parol evidence of a contract when 
the statute is satisfied (Cotton, L.J.). — Kibble 
V. Gough (1878), 38 L. T. 204, C. A. 

Annotations : — ^Distd. Rickard v, Moore (1878), .^8 L. T. 841 . 

Apld. Pago V, Morgan (188.')), 15 Q. B. D. 228. Refd. 

Perkins V. BcU (1892), Cl L. J. Q. B. 589 ; Taylor v. Smith, 

[1893] 2 Q. B. 65. 

125. .] — -Page v. Morgan, No. 94, ante, 

126. .] — Taylor v. Smith, No. 225, post. 

127. .] — ^Abbott & Co. v. Wolsey, No. 

116, < 

128. Inspection coupled with express approval.] 

— Deft, verbally agreed to buy some sheep, which 
he selected from pltf.’s flock, & directed them to 
be sent to a field of Ins, which was accordingly 
done. Two days afterwards he sent his man to 
remove the sheep from the field to his farm, which 
was some miles distant, & on their arrival ho 
counted them over, & said, “ It is all right ” 
Held: (1) this was evidence for the jury of his 
acceptance of the sheep, so as to satisfy Stat. 
Frauds, notwithstanding he afterwards repudiated 
the purchase, & sent the sheep back to pltf. ; 
(2) qu, : whether under the statute, there can be 
an acceptance before delivery. — Saunders v. Topp 
(1849), 4 Exch. 390 ; 18 L. J. Ex. 374 ; 154 E. R. 
1264. 

Annotation: — As to (2) Consd. Cusack v. Robinson (1861), 

1 B. & S. 299. 

129. Comparison with sample & adjustment of 
allowance.] — Hops were sold by sample, &, before 
prompt day, the buyer’s foreman attended at the 
warehouse of the seller’s factors to see them 
weighed, compared each pocket' with the sample, 
& adjusted allowances on some which he objected 
to ! — Held : this was a suificient acceptance to 
satisfy Stat. Frauds, s. 17 . — Simmonds v. Humble 
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®- 258 ; 1 New Rep. 27 ; 9 
L. T. 168 ; 143 B. B. 103. 


(d) Acts of Ownership in relation to Goods. 

180. Resale— Resale of part.] — ^Alter a bargain 
cfc sale of a stack of hay between the parties on the 
that the vendee actually sold part 
of it to pother person, by whom, though against 
vendee s approbation, it was taken away, is 
sufficient to warrant the jury in finding a delivery 
to & acceptance by the vendee, thereby taking the 
case out of Stat. Frauds. — Chaplin v. Rogers 
(1800), 1 East, 192 ; 102 E. R. 75. 

V. Clayton (1817), 7 
Howe r l^almer (18§0), 3 b. & Aid. 
Mortim V. Tibbett (1860), 15 Q. B. 428. 

Apid. Marshall v. Green (1875), 1 C. P. D. 35. Refd. 

Smith V. Surman (1829), 9 B. & C. 5C1 ; Maberl^v. 

Sheppard (1833), 10 Bing. 99 ; Edan v. Dudfleld (1841), 
l^awliiwon v. Mort (1905), 93 L. T. 555. 

Mentd. Hilton v. Tucker (1888), 57 L. J. Ch. 973. 

131. Resale of whole — By party already in 

possession.]- — ^Where one person being in possession 
of goods belonging to another agrees by parol to 
become the purchaser of them, liis subsequent 
acts may amount to proof of an acceptance, so 
as to satisfy Stat. Frauds. 

Pltf. was the owner of some goods lying in 
bond, & entered in the name of deft., a custom 
house agent. Pltf. being indebted to deft, gave 
him a written authority to sell the goods, & pay 
hunself out of the proceeds. Deft, not having sold 
them, subsequently agreed by parol to purchase 
them, & he then sold them, & credited pltf. with 
their value ; — Held : this was evidence of an 
acceptance of the goods by deft. — Edan v'. Dud- 
field (1841), 1 Q. B. 302 ; 4 Per. & Dav. 666; 
6 Jut. 317 ; 113 E. R. 1147. 

Annotations: — ^Distd. Lillywhitc v. Dovereux (1846), 15 

M. & W. 285. Refd. Taylor v. Wakefield (1850), 6 E, & B.. 

765. 

132 , .] — Morton v. Tibbett, Mo. 90, 

ante. 


133. Marking goods.] — Baldey v. Parker, No. 
73, ante. 

134. .] — If the purchaser of goods, at the 

time of the sale, write his name ui3on a particular 
article, with intent to denote that ho has purchased 
it, &; to appropriate it to his own use, this is enough 
to take the sale, as to the article written upon, out 
of Stat. Frauds, but not as to other articles bought 
at the same time. — Hodgson v. Le Bret (1808), 
1 Camp. 233 ; 170 E. R. 941, N. P. 

Annotations: — Expld. Boulter v. Aruott (1833), 2 L. .7. Ex. 

97. Dbtd. KUiott V. Thomas (1837), 3 M. & W. 170. 

Consd. Saunders v. Topp (1849), 4 Exch. 390. Apld. 

MorshoU V. Green (1875), 45 L. J. Q. B. 153. 

135. .] — Anderson v. Scot (1808), 1 Camp. 

235, n. ; 170 E. R. 941, N. P. 

AnnoUtiions : — N.F. Procter v. Jones (1820), 2 O. & P. 532. 

Distd. Boulter v. Aruott (1833), 3 Tyr. 267. Dbtd. 

Saunders v. Topp (1849), 4 Exeb. 390. Refd. Marshall 

V. Green (1875), 45 L. J, Q. B. 153. 

186. .] — The marking, by the vendor, of 

casks of wine lying in the docks with the initials of 
the purchaser, at his request, & in his presence, the 
terms of payment not having been settled at the 
time, consequently the contract not being com- 
plete, Ls not an acceptance under Stat. Frauds, 
8. 17. — Proctor v, Jones (1826), 2 C. & P. 532 ; 
172 E. R. 241. 

137. .] — Deft, ordered goods of H., the 

del credere agent of pltf., at a stipulated price, to 
be paid for on delivery ; on receiving notice 
that the goods had arrived at H.’s warehouse, 


went there, &; directed a boy whom he saw t)iere 
to put a certain mark on the goods. On deft.’s 
refusal to receive the goods by reason of a dispute 
about the price, an action was commenced against 
him by pltf. ; after which, at H.'s request, deft, 
wrote in H.^s ledger, at the bottom of a page, 
containing the statement of the goods in question 
headed with pltf.’s name, the words “ Received 
the above,** which he signed : — Held : there was 
no evidence to go to the jmy of a delivery & 
acceptance, sufficient to satisfy Stat. Frauds. — 
Bill v, B ament (1841), 9 M. & W. 36 ; 11 L. J. 
Ex. 81 ; 152 B. R. 16. 

Annotations: — ^Distd. Acraman v. Morrlce (1849), 8 C. B. 
449. Refd. Farina v. Home (1846), 16 L. J. Ex. 73 ; 
Bailey v. Sweeting: (1861), 9 C. B. N. S. 843. Mentd. 
Hamilton v. Terry (1852), 11 C. B. 954 ; Williams v. 
Wheeler (1860), 8 C. B. N. S. 299; Gibson v. HoUand 
(1865), L. R. 1 C. P. 1 ; Lucas v. Dixon (1889), 22 Q. B. D. 
357 ; Re Holland. Gregg v. Holland, [1902] 2 Ch. 360. 

138. Measuring & cutting timber.] — A., by 
parol, sold to B. the tiipber of certain growing 
trees, at a price exceeding £10, B. gave directions 
for cutting the trees, & offered to sell the butts 
to C.jthe person who had measured them, but this 
not being acceded to, B. asked him if he know any 
person who wanted any butts. A., by letter, 
required B. to pay for the timber. B., by letter, 
answered that he had bought the timber, but that 
it was conditioned to be sound, & was not so. 
In asmmpait for the price of the timber ; — Held : 
(1) there was a contract for the sale of goods 
within Stat. Frauds, s. 17 ; (2) there was no part 
acceptance, or actual receipt, of the goods by the 
buyer. — Smith v. Surman (1829), 9 B. &; C. 561 ; 
4 Man. & Ry. K. B. 455 ; 7 L. J. O. S. K. B. 296 ; 
109 E. R. 209. 

Annotations: — As to (1) Refd. Bailey v. Sweeting (1861), 
30 L. J. C. P. 150. As to (2) Consd. Morton v. Tibbett 
(1850), 15 Q. B. 428. Refd. Wright v, Percival (1839), 8 
L. J. Q. B. 258. Ocnerally, Refd. Marshall v. Green (1 876), 
1 C. P. D. 35. Mentd. Falmouth v. Thomas (1832), 1 
Cr. & M. 89 ; Shelton v. Llvius (1832), 2 Tyr. 420 ; R. v. 
Hockworthy (1838), 7 L. J. M. C. 24 ; Rodwell r. PhlRip 
(1842), 9 M. & W. 501 ; Washboum v. Burrows (1847), 
1 Exch. 107 : Haughton v. Morton (1855), 27 L. T. O. S. 
36 ; Wilkinson v, Evans (1866), L. It. 1 C. P. 407. 

139. Employment of third person to complete 
unfinished article.] — Deft, employed pltf. to con- 
struct a waggon, Sc wliUe the vehicle was in pltf.’s 
yard unfinished, procured a third person to fix 
on the ironwork & a tilt : — Held : this did not 
constitute an acceptance under Stat. Frauds, s. 17. 
— ^Mabebley v. Sheppard (1833), 10 Bing. 99 ; 3 
Moo. & S. 436 ; 2 L. J. 0. P.181; 131 E. R. 843. 
Annotations : — ^Refd. Edan v, Dudfleld (1841), 1 Q. B. 302 ; 

Bushel V. Wheeler (1844), 15 Q. B. 442 ; Acraman v, 
Morrlce (1849), 19 L. J. C. P. 57. 

140. Ordering employment of horses & servants 
for carriage.] — Deft, having agreed to buy a 
carriage of pltfs., came after it was finished to 
pltfs.* manufactory, bringing with her a cover for 
the hind seat, & a set of traces, wliicli the carriage 
had been previously made to fit. One of pltfs. 
said the carriage was complete ; deft, got into it, 
Sc said it was a very nice one. Deft, then desired 
pltfs. to order post horses to take it home, stating, 
that she would call at 4.30 p.m. ; she added, that 
she had brought a cover to put over the hind seat, 
& directed that it should be put over twice doubled. 
The cover was accordingly put over the seat in her 
presence & agreeably to her directions. The after- 
noon having proved wet, at 5 p.m. deft, came to 
pltfs., & stated her intention, owing to the badness 
of the weather, not to take the carriage liome that 
evening. Deft, afterwards refused to pay the 
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SecL 4. — Co'i^racia for £i0 or upwards: Suh-sect* 4, 
(d), (e), if) cfc (flr), C. ; sub^sect, 5> AA 
price demanded by pltfs., & did not take the car- 
ri^e away ; — Held : these facts constituted a 
Bumcient acceptance to satisfy Stat. Frauds. — 
Wright v, Percival (1839), 8 L. J. Q. B. 258 ; 
3 Jur. 1145. 

141 . ,] — agreed to purchase of B. a 

carriage, then standing in the shop of B., A. at the 
same time desiring that certain alterations might 
be made in it. The alterations having been made, 
the carriage was, at A.’s request, placed in the back 
sliop. On Satui'day, Nov. 14, A. called at the 
shop, & requested B. to hire a horse & man for 
him, & to send the carriage to his house on the 
following day, in Order that he might take a drive 
in it, A. having previously intimated his intention 
to take the carriage out a few times, in order that, 
as he was going to take it abroad, it might pass 
the custom house as a second hand carriage. The 
carriage was accordingly sent to Sc used by A. 
on the Sunday, A. paying for the hire of the horse 
& man. A. afterwards refused to take or to pay 
for the carriage : — Held ; there was a sufHcient 
acceptance of the carriage by A. before Sunday, 
Nov. 15, within Stat. iVauds, s. 17, to entitle 
pltf. to recover upon a count for goods bargained 
& sold. — ^Beaumont v. Brengeri (1847), 5 C. B. 
301; 10 L. T. O. S. 227 ; 186 E. R. 893. 

Annotations : — ^Refd. Marvin v. Wallace (1856), 2 Jur. N. S. 

689 ; Cusack v. Robinson (1861), 1 B. & S. 299. 

142. Removal of goods to third party’s ware- 
house.] — Deft., having bargained with pltf. for 
the purchase of wool from pltf. at a certain price, 
removed it to a warehouse, used by deft, for that 
purpose, but belonging to a third party ; there 
the wool was weighed & packed in sheeting of 
deft.’s. The course of dealing was that the wool 
remained on these premises till paid for. The 
wool in question was not removed or paid for : — 
Held : there was a sufficient delivery Sc acceptance 
of the goods, within Stat. Frauds, s. 17, to ground 
an action for goods sold Sc delivered, though pltf. 
retained a special interest in them, not properly a 
lien, in respect of the understood engagement not 
to remove them till paid for, — D odsley v, Varley 
( 1840), 12 Ad. Sc El. 632 ; Arn. Sc H. 128 ; 4 Per. 
4fc Dav. 448 ; 5 Jur. 316 ; 113 E. R. 954. 

Annotaiions : — ^Refd. Bu.sihol v. Wheeler (1844), 15 Q. B. 

442. Mentd. Dyer v. Cowley (1848), 12 Jur. 776. 

143. .] — Cusack v. Robinson, No. 85, ante. 

144. Ordering alterations to articles.] — Where 
a party deals with an article, which he has ordered, 
to which nothing remains to be done to make it 
complete, as by directing a different lining to be 
placed in a cloak, this is exercising such a dominion 
over the article as constitutes an acceptance within 
Stat. Frauds. — Bax v. Beetham (1844), 4 L. T. 
O. S. 112. 

145. Continued use by buyer of goods already 
in his possession — Not amounting to sale or 
alteration.]— A., being liimself yearly tenant of a 
house to B., underlet the house Sc furniture at a 
weekly rent to C. A. being desirous of getting 
rid of his tenancy at the end of the current year, 
offered to sell the furniture to C, for £50 ; which C. 
thought too much, but verbally agreed to have it 
valued, & to pay so much as it should be found 
worth, on B.’s agreeing, to accept him as his tenant 
instead of A. The furniture was valued at £80, 
which 0. refused to give, but then offered the £50. 
Before the expiration of the year, an agent of A. 


took the key out of the door Sc gave it to 0., telling 
him that he must settle with A. himself about the 
furniture. B. refused to accept 0. as his tenant, 
Sc he continued to occupy the house Sc use the 
furniture as before, but continually giving notice 
to A. to take away the furniture, which he refused 
to do ; Sc after the lapse of three months, 0. sent 
it to a broker’s ; — Held : upon these facts, there 
was no evidence to go to the jury of an acceptance 
by C. of the furniture, under a contract of sale, to 
satisfy Stat. Frauds. — Lillywhitb v. Devbreux 
(1846). 15 M. Sc W. 285 ; 6 L. T. O. S. 103 ; 153 
E. R. 857. 

146. Use referable to agreement for joint 

use.] — Hazard v. Chew (1894), 11 T. L. R. 37. 

147. Dealing with biU of lading.] — Deft, ver- 
bally ordered of pltfs. at Liverpool stores above the 
price of £10 for his ship Phoenix, to be sent by 
steamer to Constantinople. Pltfs. selected the 
stores, Sc sent them to the steamer, together with 
two barrels of flour belonging to deft., which ho 
had sent to their warehouses to be so dealt with. 
Deft, directed pltfs. to make out the bill of lading 
for the stores as shipped in their name, & deliver- 
able to Messrs. H. Sc co. at Constantinople, 
assigning as a reason that pltfs. were known to 
them. The bill of lading was so made out for the 
whole, including the flour. Sc the freight paid by 
pltfs. Three days after, on Oct. 16, 1855, deft, 
repaid them the freight, Sc the bill of lading was 
handed to him ; ho forwarded it to his captain, 
but it was delayed in reaching liim. On receiving 
it, in Mar. 1856, the captain searched for the 
stores at Constantinople, but they were not to be 
found. On Nov. 6, 1850, deft, sent the bill of 
lading to pltfs., with a letter, saying, “ I inclose 
the bill of lading for stores sent out to the Phoenix, 
Please see after them. I think the master of the 
steamer must account for them,” In an action 
to recover the price of the stores : — Held : there 
was ample evidence of an acceptance Sc actual 
receipt by deft., within Stat. Frauds, s. 17. — 
Currie v. Anderson (1860), 2 E. & E. 592 ; 29 
L. J. Q. B. 87 ; 6 Jur. N. S. 442 ; 8 W. R. 274 ; 
121 E. R. 223. 

Annotation : — Reid. Kibble v. Gough (1878), 38 L. T. 204. 

(e) Acceptance of Part, 

148. Whether an acceptance — Severable con- 
tract.] — Price v. Lea, No. 71, ante, 

149 . Condition annexed to' part.]— 

In a negotiation by letter for the sale of two 
[A. Sc B.] sets of goods, a condition was imposed 
with respect to A. set. That condition was not 
acceded to by letter. Subsequently a parol 
contract was made, dispensing with the condition. 
B. set of goods to the sale of which no condition 
was annexed was delivered ; a few days after A. 
set was delivered, but was returned & repudiated ; 
— Held : under the Stat. Frauds, there was neither 
written contract of sale nor part acceptance Sc 
delivery in respect of A. set. — Holderness v, 
Bass (1850), 16 L. T. O. S. 210. 

150. Several classes of goods.] — Whore 

a joint order is given for several classes of goods, 
the acceptance of one class is a part acceptance of 
the whole, within Stat. Frauds, s. 17. 

Senible : if the purchaser of goods has used, in 
the opinion of the jmy, more of them than was 
necessary for experiments, that does not amount 
to an acceptance within the statute. — Eluott v. 


PART 11. SECT. 4, SUB-SECT. 4.— 
B. (6) 

1481. Whether an acceptance — Sever- 
able contract.'i — Connaoher v, Parlee 


(1885), 24 N. B. R. 586.— CAN. 

148 ii. — Slobodian v. 

Knight, [1921] 3 W. W. R. 399.— CAN. 
a. Contract for manufacture dt sale 


of hundred chucks^Delivery of nine 
chucks amounts to acceptance ,] — Petrie 
r. Rab (1919), 46 O. L. R, 19; 16 
O. W. N. 311.— CAN. 
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ThO]^ (1838), 3 M. & w. 170 ; 1 Horn & H. 38 ; 
7 L. J. Ex. 129 ; 150 B. R. 1102. 

Armotations Apld. Bigg: v. Whisking (1853), 14 C, B. 195. 

’ T. Ex. 110. Reid. 


151. — - — Ready made & future goods.] — ^Where 
an order is given for goods, some of which are ready 
made at the time of the contract, & the rest are to 
be manufactured according to order, & the goods 
winch are ready made are afterwards delivered & 
X)aid for, the acceptance of them is a part accept- 
ance of the whole, to satisfy the provisions of 
Stat. Frauds, s. 17, & Statute of Frauds Amendment 
Act, 1828 (c. 14), s. 7, as the whole forms one entire 
contract.— Scott v. Eastern Counties Ry. Co. 
(1843), 12 M. & W. 33 ; 13 L. J. Ex. 14 ; 2 L. T. 
O. S. 102 ; 7 Jur. 996 ; 152 E. R. 1100. 

Annotations : — Consd. Biggs v. Wisking (1853), 2 C. L. Tl. 
617. Apld. Union Bank of London v. Lenanton (1878), 
47 L. J. Q. B. 409. Reid. Sari v. Bourdillon (1856), 2 
Jur. N. S. 1208. 


152. .1 — Geddis V . Stapleton (1844), 3 

L. T. O. S. 78. 

153. Entire contract.] -Deft, verbally 

agreed to purchase of pltf. sixty Stilton cheeses, 
& directed thirty to be sent to the warehouse of 
A. for another person, & thirty to the warehouse 
of B. for himself. The cheeses were delivered 
accordingly on Oct. 28, & those sent to the ware- 
house of A. were kept & resold to a third person ; 
but about Nov. 20 the other parcel of cheeses was 
returned to pltf. as damaged : — Held : the contract 
for the sixty cheeses was one entire contract, & 
the acceptance of the thirty delivered at the ware- 
house of A. was a sullicient acceptance to satisfy 
Stat. Frauds. — Mitchell v. King (1840), 7 L. T. 
O. 8. 527. 


154 . Parol evidence of contract.] — Mor- 

ton V. Tibbett, No. 90, antes 


(/) Retention by Buyer, 

155. General rule.] — Bowes v, Rontifex, No. 
92, ante. 

156. Goods sent subject to approval — Ellect of 
delay in return.] — A party to whom goods to the 
amount of £10 & upwards are delivered, subject 
to approval imder a parol order, must refuse to 
accept them in a reasonable time ; if he does not, 
he is to be treated as having accepted them. — 
Coleman v. Gibson (1832), 1 Mood. <fe R. 168, 
N. P. 

157. Goods treated as security for debt.] — In 

order to take a case out of 8tat. Frauds, s. 17, it 
is only necessary to lu'ove the broad fact of accept- 
ance to enable the vendor to lay the terms of the 
contract before the jury, & it is not necessary to 
l>rove upon what terms the goods were accepted. 

A. sold a pianoforte to B. for £15 10s., & delivered 
it at B.’s shop. B. kept it, but refused to x>ay for it, 
alleging that it was delivered upon an agreement 
that it should remain as security for the payment 
of certain outstanding bills which he had discounted 
for A. In an action for the price of the i^ianoforte ; 
— Held : there was a sufficient acceptance within 
8ta.t. Frauds ; & parol evidence was admissible 
to show the terms of the bargain. 

Acceptance . . . only establishes the broad 
fact of the relation of vendor & vendee (Williams, 
J.). — Tomkinson V. Staight (1856), 17 0. B. 697 ; 


25 L. J. C. P. 85 ; 26 L. T. O. 8. 22 L ; 2 Jur. N. 8. 
354; 4W. R. 299; 139 E. R. 1250. 

(g) Retention by Seller. 

Bub-sect. 6, B. (&), post. 

C, Time for Acceptance. 

158. May be after action brought.] — Under a 
plea of nunquam indebitatus in debt for goods bar- 
gained & sold, it is open to deft, to take the 
objection that the contract is void by Stat. 
Frauds, s. 17. But, semble : the objection is 
answered by showing an acceptance & actual 
receipt of part of the goods after action brought. — 
Fricker V. Thomlinson (1840), 1 Man. & G. 772 ; 
133 E. R. 643. 

Annotations : — Consd. Lucas v. Dixon (1889), 22 Q. B. D, 

357. Reid. Gibson v. HoUand (1865), 13 L. T. 293. 

159. Whether acceptance can be before de- 
livery.] — Saunders v. Topp, No. 128, ante. 

160. .] — Cusack v. Robinson No. 85, ante. 

161. Must be before disclaimer by seller.] — 
It was verbally agi’eed, between the owner of 
goods & a person who was in jjossession of those 
goods as his tenant, that the tenant might, if he 
I)leased, at the termination of his tenancy, purchase 
the goods for a sum exceeding £10, but was not 
to take them till the money was paid. At the 
expiration of the tenancy the buyer tendered the 
price ; but it was refused by the vendor, who 
denied the validity of the bargain. After this the 
buyer proceeded to take away the goods ; the 
vendor prevented him, Sc took possession of them. 
In an action of trover by the buyer against the 
vendor : — Held : on these facts there was no 
evidence to go to the jury of an acceptance & 
actual receipt to bind the bargain ; as at the time 
when the buyer took to the goods as owner the 
parol contract had been already disaffii'med by 
the vendor ; semble : if the buyer had been 
authorised by the contract to take the goods as 
owner, Sc had, without any fresh authority from 
the vendor, taken to them as owner before tlui 
contract was disaffirmed, it would have bound the 
contract, not only in favour of the vendor, but also 
in favour of the buyer. — Taylor v. Wakefield 
(1856), 6 E. & B. 765 ; 27 L. T. O. S. 185 ; 2 Jur. 
N. 8. 1086 ; 119 E. R. 1049. 

Annotations : — Distd. Bailey v. Sweeting (1861), 9 C. B. N. S. 

843. Reid. Smith r. Hudson (1805), 6 B. & S. 431. 


Sub-sect. 5. — Actual Receipt. 

A. In Generals 

162. Effect of actual receipt — Contract with 
condition for resale.] — Pltf. entered into a parol 
agreement to sell to deft, a mare for £20 subject to 
the condition that, if it should prove to be in foal 
deft, should, on receiving £12 from pltf., retm*n it on 
request. Pltf. delivered the mare & received £20. 
On its proving to be in foal, he tendered to deft. 
£12 & requested him to retium the mare which deft, 
refused to do ; — Held : the contract to return it 
on payment of £12, was not a distinct contract of 
sale, but one of condition of the original sale to 
deft. ; & the delivery of the mare to deft, took the 
whole agreement out of Stat. Frauds, s. 17, so 


PART 11. SECT. 4, SUB-SECT. 4. - 
B. (f). 

b. For unreasonable time .] — Part- 
BiDGB & Co. (N.Z.), Ltd. v. Bionell 
& Holmes, Biqnell & Holmes v. 
Partridge & Co. (N.Z.), Ltd., [19241 
N. Z. L. R, 769.— N.Z. 


PART II. SECT, 4, SUB-SECT. 

0 . Within stipulated time.] — I^Ie- 
tropolitan Eng BERING Works v, 
Debrunnkr (1917), I. L, R. 45 Calc. 
481.— IND. 

PART II. SECT. 4* SUB-SECT. 5,— A. 

d. Effect of actual receipt ] — After 


dcllvory of the logs to deft, he cannot 
object in an action for breach of the 
ogi-oement In not paying a sum of 
money to a creditor of pltf. in con- 
sideration of getting the logs, that the 
contract Is void under Stat. Frauds, 
not being In writing, — Dollard v. 
Potts (1806), 6 AU. 443.— CAN. 
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Sect, 4 . — Contracts for £i0 or upwards : Svh-sect, 5, 
A, & B, (g) <fe (&)«] 

as to enable pltf. to sue deft, for the refusal to 
return it. — ^Williams v, Bctrgess (1839)* 10 Ad. & 
El. 499 ; 2 Per. & Dav. 422 ; 8 L. J. Q. B. 286 ; 
3 Jur. 893 ; 113 E. R. 189. 

B, What may amount to, 

(a) In General, 

163. Question for Jury.] — Blbnkinsop v, Clay- 
ton, No. 203, post, 

164. .] — Kershaw v. Ogden, No. 100, ante, 

165. Order to seller’s agent to deliver.] — A 
written order given by the seller of goods to the 
buyer, directing the person in whose care the goods 
are to deliver them, is a sufficient delivery within 
Stat. Frauds. — Searle v, Keeves (1797), 2 Esp. 
598 ; 170 E. R. 468. 

166. Delivery of sample part of bulk.] — When 
goods are sold by sample, & the sample delivered 
is part of the bulk, & the bulk thereby diminished, 
tins is a part delivery within Stat. Frauds. — 
Klinitz V. Surry (1805), 5 Esp. 267 ; 170 E. R. 
807. 

Annoiationa : — ^Refd. Maclean v. Dunn (1828), 4 Biutf. 722 ; 

DurreU & Evans (1862), 1 H. & C. 174. 

167. Shipment abroad.] — (1) Where a party in 
England refuses to accept goods which he has 
agreed to buy abroad, the delivery of them 
abroad, on board a ship chartered by him is not a 
sufficient delivery to render unnecessary a memo- 
randum of the bargain in writing, as required by 
Stat. Frauds. 

(2) The special coimt of the declaration stated 
a coiltract for goods at the then usual & shipping 
price at the port of loading. Sich count is not 
supported by the memorandum of an agreement 
which is silent as to the price altogether. Neither 
can the count be maintained by the presumption 
that the law will affix a reasonable price, that is, such 
a price as the jury, upon the trial of the cause, shall, 
under all the circumstances, decide to be reason- 
able, to the commodity where the memorandum 
is silerrt as to the price, inasmuch as the then usual 
& shipping price at the port of loading & the 
reasonable price affixed by the law, may be totally 
different. — ^Acebal v. Levy (1834), 10 Bing. 376*; 
4 Moo. & S. 217 ; 3 L. J. 0. P. 98 ; 131 E. R. 949. 
Annotations: — As to (2) Apld. McCollin v. Gilpin (1881), G 

Q. B. D. 516. Refd. Goodman V. Griffiths (1857), 1 H. &N. 

574 ; Fitznianrlce v. Bay ley (1860), 9 H. L. Gas. 78. 

OeneraUy, Refd. Laraond v. Devalle (1847), 16 L. J. Q. B. 

136. 

168. Delivery of excess — Refusal to accept — 
Sample taken.] — A, gave B. a written order for 
10 fhkins of butter, which were to be sent to A. 
by a particular carrier. B. sent by that carrier 
12 firkins instead of 10. A. refused to receive more 
than 10 firkins ; &, as the carrier would not deliver 
less than the whole number sent, he refused to 
take the butter at all. He, however, drew a 
sample from one of the firkins : — Held : under 
these circumstances, there had been neither an 
actual nor a constructive delivery of the butter to 
A., & consequently no acceptance thereof by him, 
BO as to satisfy Stat. Frauds. — Gorman v, Boddy 
(1845), 2 Oar. & Kir. 145. 

159 , Goods retained but no appropriation 

made.] — In an action for goods sold & delivered, 
to recover the price of ten hogsheads of claret, 
it appeared that defts., having veibally ordered 


certain hogsheads of pltf. the latter, in Oct., sent 
them fifteen, whereupon defts, by letter, informed 
pltf. that they had requested ten only should be 
shipped, that they could take that number only 
on their proving satisfactory, & that they would 
hold the other five on pltf.’s account. In answer 
to this, pltf. replied by letter, which, after stating 
that he regretted that any misimderstanding as to 
defts.* order should have taken place ; &, after 
stating that other vintages were inferior, & that 
the wine sent was of superior character concluded 
thus ; — “ You will ascertain in the spring whether 
you have room for it, & you have seen that we are 
not stringent with old customers as to credit.” 
Defts, placed the wine in a bonded warehouse in 
their own names, & shortly afterwards tasted the 
wine, & disapproved of it, & gave pltf. notice in 
the early part of April, that they would not take 
any pari of it: — Held: (1) supposing there was 
a written contract by which defts. were bound to 
take ten hogsheads of claret, that contract was not 
executed, as fifteen & not ten hogsheads had been 
delivered, & no particular ten had been selected 
out of the fifteen ; & (2) there was no acceptance 
within Stat. Frauds, s. 17, inasmuch as defts. 
under the contract had the option of rejecting the 
wine in the spring, & they had availed themselves 
of that option. — C unlifpe v, Harrison (1851), 6 
Exch. 903 ; 20 L. J. Ex. 325 ; 17 L. T. O. S. 189 ; 
155 E. R. 813. 

Annotations : — Oencrally, Refd. Levy v. Green (1859), 1 

E. & E. 969 ; Boswell v. Kilbom (1862), 15 Moo. P. C. C. 

309. 

170. Potatoes dug by buyer — Part disposed of.] 
— Pltf., by parol agreed to buy of deft, all the 
potatoes in a certain field of deft.’s, at so much a 
ton, & to dig & remove them at liis own expense. 
He employed & paid labourers to dig them, & 
sent his own sacks to the field, in which sacks the 
potatoes, as they were dug, were placed by his 
men, & the sacks were then carried to another 
part of the field, & the potatoes there emptied out 
of them in heaps, or ” clamped,” on the ground. 
During the digging, one sackful of the potatoes 
was, by pltf.’s authority, taken by one of the 
men employed, & consumed by him for food. 
Before the whole were dug deft, refused to complete 
his contract, or to permit the residue of the potatoes 
to be dug, or those which had been dug to he 
removed from his field : — Held : there was, on the 
above state of facts, evidence of a part delivery 
& acceptance of the goods, to take the case out of 
Stat. Frauds, s. 17 . — Smith v, Hudson (1863), 8 
L. T. 253. 

171. Delivery at railway station — Claim to 
goods by assignees In bankruptcy.] - Smith v. 
Hudson, No. 86, ante. 

172. Timber cut by buyer & resold.] — A sale of 
growing timber, to be taken away as soon as 
possible by the purchaser, is not a contract or sale 
of land, or any interest therein, within Stat. 
Frauds, s. 4. 

Deft, by word of mouth purchased certain 
growing trees for £26 of pltf. on the terms that he, 
deft., should remove them as soon as possible. 
Deft, accordingly cut down some of the trees & 
agreed to sell the tops stumps to a third person. 
Pltf. then countermanded the sale, & proliibited 
deft, from cutting down the rest of the trees. 
Deft., however, cut down the remainder, k, carried 
the whole away: — Held: the case was within 


e. General rule ,] — To make a con- 
tract for the sale of goods binding by 
aocoptanco there must, in addition. 


be an actual receipt of all or part of 
the goods by the purchaser, & there 
can he no receipt ^thout delivery. — 
Maher v. New Zealand Loan & 
Mercantile Aoency Co., Ltd. (1897), 
10 N. Z. L. It. 120.— N.Z. 


f. Delivery of part .] — Leadlay v. 
MoRoberts (1S86), 13 A. It. 378.— 

CAN. 

g. Inspection of lambs.] — Lister v, 
M0NBO, [1924J N. Z. L. R. 1137.— 

N.Z. 
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Stat. Frauds^ s. 17, & before the sale was counter- 
manded there was an acceptance & actual receipt 
of part of the goods sold within that sect, — 
Mabshall V. Green (1875), 1 0. P. D. 36 ; 46 
L. J. Q. B. 153 ; 33 L. T. 404 ; 24 W. R. 175, 
D. C. 

Annotations: — Consd. Lavery v. Pursell (1888), 39 Oh. D. 

508 ; Jone.s v. Tankerviile, [1909] 2 Ch. 440. Refd. 

.Tarvls v. Jarvis (1893X 63 L. J. Ch. 10 ; Stephenson v. 

Thompson, [1924] 2 K. B. 240. Mentd. Kanri Timber 

V. Taxes Comr., [1913] A. C. 771. 

173. Goods in possession of sheriff.] — The 

owner of goods which are in the custody of the 
sheriff under a fi,fa* may make a valid sale & 
delivery of possession of them to a purchaser. 

D., a shipbuilder, being indebted to pltfs. in a 
large sum, as security made an equitable assign- 
ment to them, dated May 21, 1875, of all his right 
& interest in a steamship built for but not delivered 
to the Turkish Govt., & retained by D. as having a 
lien on the vessel for its price. D. also agreed to 
execute any further assurance of the ship to pltfs. 
which they might require. This assignment was 
not registered imder Bills of Sale Act, 1854 (c. 36), 
nor was the ship registered as a British ship imdcr 
Merchant Shipping Act, 1854 (c. 104), s. 19. By 
an agreement, dated June 24, 1876, D. agreed to 
sell to pltfs. certain machinery, fixtures, & loose 
tools upon his business premises at a valuation, 
but this agreement was never signed by the parties 
to it. On July 18, 1876, the sheriff, under an 
execution issued upon a judgment obtained against 
D. by a creditor, took possession of the machinery, 
flxtui'es, & tools, <fc also of the steamship. On 
Aug. 22, pltfs., the sheriff’s officer being still in 
possession, under an authority from D. took formal 
possession of part of the articles comprised in the 
agreement of June 24, 1876. Deft., having 

obtained a judgment against D., a writ of fi, fa, 
was issued, & on Sept. 13 a levy on the machinery, 
fixtures, tools, etc., was made under the writ. 
On an interpleader issue to try jiltfs.’ right to the 
steamship, & to the machinery, etc,, as against 
deft. : — Held : pltfs. had a good title to the ship, 
& to the macliinery, etc., as against deft., because 
the possession taken by pltfs. on Aug. 22, of the 
machinery, etc., constituted a sufficient actual 
acceptance & receipt to take the agreement of 
May 21 out of Stat. Frauds, s. 17, & the sale by D. 
to pltfs. of the machinery, etc., was valid, not- 
withstanding they were in the custody of the sheriff 
when pltfs. took possession. — Union Bank op 
London v, Lenanton (1878), 3 O. P, D. 243 ; 
47 L. J. Q. B. 409 ; 38 L. T. 698 ; 3 Asp. M. L. C. 
600, C. A. 

Annotations: — Refd. Tbo James W. Elwcll, [1921] P. 351. 

Mentd. Gapp v. Bond (1887), 19 Q. B. D. 200. 


(b) Goods Remaining in Seller’’ s Possession, 

174. General rule.] — It is not disputed that if 
a vendor who has sold goods should, after the sale 
has been completed, agree with the vendee to 
retain the physical possession of the goods, but 
on such terms that the nature & character of his 
former possession is changed from that of owner to 
that of bailee for the purchaser, that transaction 
will amount to an acc^tance & actual receipt of 
the goods within Stat. Frauds, s. 17, & necessarily 
to a good constructive delivery sufficient to create 
a pledge (JjonD Atkinson).— Dublin City Dis- 
tillery, Ltd. V, Doherty, [1914] A. C. 823 ; 83 
L. J. P. C. 205 ; 111 L. T. 81 ; 58 Sol. Jo. 413, II. L. 


AnnMions .‘—Refd. Wrljyhtson v. McArthur & Hutchisons, 
[1921] 2 K. B. 807. Mentd. Re Allester, [1922] 2 Oh. 211. 


176. Goods remaining at buyer’s request.] — 

If a man bargains for the purchase of goods, & 
desires the vendor to keep them in his possession 
for an especial purpose for the vendee, & the vendor 
accepts the order, this is a sufficient delivery of 
the goods within Stat. Frauds. It is no objection 
to a constructive delivery of goods, that it is made 
by words, parcel of the parol contract of sale. — 
Elmore v. Stone (1809), 1 Taunt. 458 ; 127 

E. R. 912. 

Annotations : — ^Distd. Howe v. Palmer (1820), 3 B. & Aid. 
321 ; Carter v. Toussalnt (1822), 5 B. & Aid. 855, N.P. 
Proctor V. Jones (1826), 2 C. & P. 632 *, Distd. Smith v. 
Surman U829), 9 B. & C. 561. Apld. Wright v. Perclval 
(1839), 8 L. J. Q. B. 258; Beaumont v, Brengerl (1847), 
5 C. B. 301. Distd. Holmes r. Hoskins (1854), 9 Exch. 
753. Apld. Marvin v. Wallis (1856), 6 E. & B. 726 ; 
Castle V, Sworder (1861), 4 L. T. 865 ; Dublin City 
Distillery v. Doherty, [1914] A. C. 823. Refd. Blenklnsop 
V. Clayton (1817), 1 Moore, C. P. 328 ; Edan v. Dudfleld 
(1841), 1 Q. B. 302 ; Coombs v. Bristol & Exeter Ry. 
(1858), 3 H. & N. 510 ; Martin v. Hold (1862), 11 C. B. 
N. S. 730 ; Langton v. Waring (1865), 18 C. B. N. S. 315. 

176. .] — A. agreed to purchase a horse 

from B. for ready money, & to take him within a 
time agreed upon. About the expiration of that 
time, A. rode the horse, & gave directions as to its 
treatment, etc., but requested that it might 
remain in B.’s possession for a further time, at the 
expiration of which he promised to fetch it away & 
pay the price ; to this B. assented. The horse 
died before A. paid the price or took it away ; — 
Held : there was no acceptance of the horse 
within Stat. Frauds. — Tempest v, Fitzgerald 
(1820), 3 B. & Aid. 680 ; 106 E. R. 809. 

Annotations: — Apld. Hanson v. Armltage (1822), 1 Dow. & 

Ry. K. B. 128 ; Smith v, Surman (1829). 4 Man. & Ry. 
K. B. 455. Consd. Elliott v. Pybus (18345, 10 Bing. 512 ; 
Morton v. Tibbett (1850), 15 Q. B. 428. FoUd. Holmes v, 
Hoskins (1854), 9 Exch. 753. Distd. Farrcr v. Kirkby 
(1888), 4 T. L. 11. 543. Refd. Studdy v. Sanders (1826), 5 
B. & C. 628 ; Scott v. England (1844), 4 L. T. 0. S. 141. 

177. .] — Pltf . sold a horse to deft, at the 

price of £30 by parol agi'eemcnt, the horse to be 
fired & remain in pltf.’s possession until fit to be 
sent to grass. At the end of twenty- two days 
the horse was, by deft.’s direction, taken to graze 
at K. park, & there entered in pltf.’s name ; — 
Held : there was no delivery to, or acceptance of 
the horse by deft., to satisfy Stat. Frauds, s. 17.—“ 
Carter v. Toussatnt (1822), 5 B. & Aid, 855 ; 1 
Dow. & Ky. K. B. 515 ; 106 E. K. 1404. 

Annotations : — Apld. Smith v. Surman (1829), 4 Man. & By* 

K. B. 455. Consd. Morton v. Tibbett (1850), 15 Q. B* 
428. Distd. Castle v. Sworder (1861), 6 H. & N. 828- 
Consd. Dublin City Distillery v. Doherty, [1914] A. C* 
823. Refd. Baldey v. Porker (1823), 2 B. & C. 37 ; Wilkins 
V. Bromhead (1844), 6 Man. & G. 963 ; Beaumont v. 
Brengerl (1847), 5 C. B. 301 ; Marvin v, Wallis (1856), 6 
E. & B. 726. 

178. .] — Where goods of the value of £144 

were made to order & remained in the possession 
of the vendor at the request of the vendee, with 
the exception of a smaJl part which the latter 
took away ; — Held : there was no acceptance of 
the residue of the goods within Stat. Frauds, s. 17. 
— Thompson v, Maceroni (1824), 3 B. & C. 1 ; 
4 Dow. & By. K. B. 619 ; 2 L. J. O. S. K. B. 208 ; 
107 E. R. 635. 

Annotation: — Distd. Elliott v. Thomas (1838), 3 M. & W. 
170. 

179 . , 1 — A, agreed to buy of B. fifteen head 

of cattle. A. was about to pay the purchase- 
money, but, not finding his cheque book, offered 
B. to give him the cheque any time he would call 
for it. A. asked that the cattle might remain in 
B.’s field three days, &; that his, A.’s, man might 
feed them with some hay there, to be supi)lied 
by B. This was done, A. afterwards refused 


PART IL SECT. 4. SUB-SECT. 6.— B. (b). 

h. Goods remaining with vendor by agreement,] — ^Livinostonb v, Colpitts (1900), 21 C. L. T. 102.- -CAN. 
J. .] — Gardner v, Belcher (1902), 22 N. Z. D. R. 27. — N.Z. 
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Sect, 4. — ContracUt for £10 or tipwards: Sub-sect, 5, 
B, (b) (c) ; sub-sect, 6, A,] 

to pay for them : — Held : there was no evidence 
to go to the jn^ of an acceptance & actual receipt 
of the cattle within Stat. Frauds, so as to bind the 
bargain. — ^H olmes v. Hoskins (1864), 9 Exch. 
763 ; 23 L. T, O. S. 70 ; 2 W. R. 376 ; 156 E. R. 
323. 

Annotation : — Refd. Harman v. Reeve (1856X 18 C. B. 687. 

180 ,] — The case for deft, had been put 

upon the point that there had been no acceptance 
of the horses, but there was abundant evidence of 
it. No doubt under the conditions there could 
not have been a change of property before pay- 
ment without pltf.’s assent ; but there was 
evidence of such assent. Deft, with the consent 
of pltf., left the horses in the stable & it might 
be inferred that he did so as owner of the horses. 
That was put to the jury as evidence that deft, 
had taken possession of the horses & they found, 
in ^effect, that he liad. There was evidence to 
support that conclusion, & therefore the verdict 
must stand (Loud Coleridge, C.J.). — Farrer 
V, Kirkby (1888), 4 T. L. R. 543, D. C. 

181. Goods remaining at seller’s request.] — 
Pltf. sold a horse to deft., by verbal agreement, 
for a sum above £10. The bargain was for 
immediate delivery ; but pltf. requested deft, 
to lend the horse to him, pltf., Si by deft.’s consent, 
pltf. kept the hoi'se. Afterwards deft, refused 
to take the horse. The jury, on the question being 
put to them, found that the bargain was complete 
before the arrangement as to the loan took place : 
— Held : there was an acceptance of the horse by 
deft' witliin the exception of Stat. Frauds, s. 17. 
— ^^lARViN V, Walias (1856), 6 J Si B. 726 ; 26 
L. J. Q. B. 369 ; 27 L. T. O. S. 182 ; 2 Jur. N. S. 
689 ; 4 W. R. 611 ; 119 E. R. 1035. 

Annotations: — Consd. Castle v, Swordor (18G0), 5 H. & N. 

281 ; Nlcholls V. White (1910), 103 L. T. 800 ; Dublin City 

Distillery v, Doherty, 11914] A. C. 823. Refd. Taylor v, 

Wakefield (1866), (i E. He B. 7G5 ; Cusack v. Robinson 

(1861), 1 B. & S. 299. 

182. Request by buyer to buy back.] — Pltfs., 
wine & spirit merchants, kept a bonded warehouse, 
where they took in other persons’ goods as well 
as their own, charging warehouse rent. On this 
warehouse pltfs. had one key & the custom house 
officer another. Deft, agreed to buy of pltfs. 2 
puncheons of rum which were to remain in bond 
till wanted, deft, to have six months’ fmther credit. 
Pltfs. sent to deft, an invoice describing the 
puncheons by marks & numbers with the words 
“ free six months,” which was explained to mean 
that they might remain in pltfs.’ warehouse without 
charge for six months. Pltfs. entered in the rum 
book of their warehouse the puncheons of rum as 
sold to deft., Si proved that after this entry they 
had no power to get the goods out. The rum 
renmined in the warehouse for two years, during 
which time deft, on several occasions asked pltfs. 
to take back the goods or buy them of him ; — 
Held : there was evidence to go to the jury that- 
the cliaracter in which pltfs. held the goods was 
changed ; & if they held as warehousemen for 
deft., there was evidence of an acceptance Si 


receipt of the goods by deft, so as to satisfy Stat. 
Frauds, s. 17 .~^astle v, Sworder (1861), 6 H. & 
N. 828 ; 30 L. J. Ex. 310 ; 4 L. T. 866 ; 8 Jur. 
N. S. 233; 9 W. R. 697 ; 158 E. R. 341, Ex. Ch, 
Annotations : — Difltd. He Roberts, Evans v. Robert-s (1887), 
36 Ch. D. 196. Consd. Dublin City Distillery v. Doherty, 
11914] A. C. 823. Refd. MoClean v. NlcoUe (1861), 4 
L. T. 863. 

183. Request by seller to give up possession.] — 
Pltf, verb^ly agreed to purchase from deft, a 
rick of hay standing upon deft.’s land for £100. 
By the terms of the contract pltf. was to be at 
liberty to send his men to tie & press the hay, 
& deft, was to cart it to the nearest railway 
station. On the following day deft, telegraphed 
to pltf., ” Don’t send press ; am wi'iting,” Si 
followed this by a letter in which he said that he 
had sold the hay to some one else, & asked pltf. 

to be kind enough to give up possession,” In 
an action by pltf. for damages for breach of 
contract : — Held : the contract was one to wliich 
the principle of constructive delivery <& receipt 
under Sale of Goods Act, 1893 (c. 71), s. 4, applied ; 
deft.’s telegi'am & letter afforded evidence of 
such constructive delivery & receipt ; & I)ltf. 

was therefore entitled to damages. — Nicholls v. 
White (1910), 103 L. T. 800, D. C. 

(c) Delivery to Servant or Agent, 

184. Whether “acceptance.”] — If goods are 
ordered verbally, the delivery of them to a carrier 
is sufficient to bind the contract according to 
Stat. Frauds, where the purchaser has been in the 
habit of receiving goods from the vendor by the 
same mode of conveyance. — Hart v, Sattley 
(181^, 3 Camp. 528 ; 170 E. R. 1470, N. P. 
Annotations: — Distd. Coats v. Chaplin (184 2), 3 Q. B. 483. 

Apprvd. Morton v. Tibbett (1850), 16 Q. B. 428. Overd. 
Meredith v. Meigh (1863), 2 E. k B. 304. N.P. Hart v. 
Bush (1858), E. B. & E. 494. Refd. Harris v. Matthews 
(1839), 3 Jur. 1192. 

185 . .] — A., a merchant in London, had 

been in the habit of selling goods to B., resident 
in the country, Si of delivering them to a wharfinger 
in London, to be forwarded to B. by the first ship. 
In pursuance of a parol order from B., goods were 
delivered to. Si accepted by the wharfinger to be 
forwarded in the usual manner : — Held : this not 
being an acceptance by the buyer, was not sufficient 
to take the case out of Stat. Frauds, s. 17. 

We are of opinion that it will not be right to 
suffer any constructive acceptance to satisfy the 
provisions in the absence of proof of any express 
contract in writing (Abbott, O.J.). — Hanson v, 
Armitage (1822), 6 B. & Aid. 657 ; 1 C. & P. 
273, n. ; 1 Dow. & Ry. K. B. 128 ; 106 E. R. 1295. 

Annotations : — Apld. Nlcholle v. Plurno (1824), 1 C. & I*. 
272. Consd. Smith v, Sui*man (1829), 9 B. & C. 501. 
Expld. Harris v. Matthews (1839), 3 Jur. 1192. Dlstd. 
Saimders v. Topp (1849), 4 Exch. 390. Consd. Morton 
V. Tibbett (1850), 15 Q. B. 428. Refd. Baldey v. Parker 
(1823), 2 B. & C. 37 ; Johnson v, Dodgson (1837). 2 
M. & W. 653 ; Norman v, Phillips (1846), 9 Jur. 832 ; 
Hunt V. Hecht (1853), 8 Exch. 814 ; Meredith v. Melgh 
(1853), 2 E. & B. 364 ; Coombs v, Bristol & Exeter Ry. 
(1858). 3 H. & N. 510 ; Cusack v. Robinson (1861), 1 
B. & S. 299. 

186. .] — A. bought of B. 500 hundred- 

weight of clover seed, to be delivered at the Plougli 


PART II. SECT. 4, SUB-SECT. 5.— 
B. (0). 

184 i. Whether ** acceptance.*'] — 
Adams v. Brown (1863), 2 W. & w. 
176.-~AUS. 

184 ii. .1 — Stone v. Blanky 

(1908), 10 W. A. L. R, 1.— AUS. 

184 iil. .] — Martin v. Swan 

Aerated Water Co., Ltd. (1913), 15 
W. A. L. R. 112.— Alis. 

184 iv. .1 — The receipt of goods 

by a common carrier from the vendor, 


without any Bpeclflo direction or 
authority from the vendee, will not 
amount to an acoeptanco by the vendee 
within the Statute. — Daley v, Marks 
(1838), Bor. 524.— CAN. 

184 V. .] — TAIT & SUl’HERLANl) 

r. Gibson Lumber Co. (Sask.) (1908), 
8 W. L. R. 350.— CAN. 

184 vi. .1 — Thompson v. Pi.ay- 

pair(1912),22 0.W.R.866; 3 0.W.N. 
1539 ; 26 O, L. It. 624 ; 6 D. L. R. 
263.— CAN. 


184 vil. .] — Where there Is a sale 

of goods which at the time of the sale 
are not in the possession of the vendor, 
but In the possession of a third party, 
& that third party is made aw'are of 
the sale & consents to tho goods 
remaining in his possession as tho goods 
of the vendee, that is sufficient actual 
change of possession to support tho 
sale. — ScHAiiP V. Dildabouoh (1915), 
30 W. L. R. 846 ; 8 W. W. R. 221.— 
GAN. 
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Inn, Banbury, on Apr. 27. The seed was delivered 
on Apr. 27 to one of the servants of the Plough Inn, 
at which A. was in the habit of putting up, & 
there remained till May 13, when A. refused to 
take it : — Held : as the place where the seed was 
delivered was a place appointed by A., & was 
moreover the inn at which he generally put up, 
this was such an acceptance as would satisfy 
Stat. Frauds, which requires an acceptance by 
the party himself to make him liable in the absence 
of a written contract. — Harris v. Matthews 
(1839), 3 Jur. 1102. 

187. .] — Goods of above the value of £10, 

were verbally ordered to be shipped consigned to 
the A. CO. at Liverpool. The A. co. were carriers 
by inland navigation to the residence of the vendee. 
The goods were shipped on board the M., a vessel 
selected by the vendor ; a bill of lading was signed, 
making the goods deliverable to the A. co. at 
Liverpool, & was forwarded to them ; of all which 
the vendee had notice, & did & said nothing. 
Then the goods perished at sea on their voyage 
to Liverpool ; & the vendee refused to have any- 
thing to do with them. The above facts being 
proved in an action for goods sold & delivered* 
leave was reserved to enter a verdict for pltf., if 
these facts were evidence on which the jury would 
have been justified in finding an acceptance & 
receipt within Stat. Frauds, s. 17 : — Held : (1) the 
shipment on board a vessel selected by the vendor 
& the signature of a bill of lading making the 
goods deliverable to the vendee’s agent, though a 
sufficient delivery to support an action for goods 
sold & delivered, was not sufficient to bind the 
contract ; (2) the receipt of the bill of lading by 
the A. CO., they being carriers only, <fc the non- 
feasance of the vendee on hearing that the goods 
had been shipped, were not, under the circum- 
stances, sufficient evidence to justify the jury in 
finding a verdict for pltf. Semble : the acceptance 
& retention of a bill of lading, by the consignee, 
may bo equivalent to an actual receipt of the 
goods. — ^Meredith v, Meigh (1853), 2 E. & B. 
364 ; 1 C. L. R. 648 ; 22 L. J. Q. B. 401 ; 21 L. T. 
O. S. 137 ; 17 Jur. 649 ; 118 E. R. 803 ; suh noni, 
Meredith v, Lee, 1 W. R. 368. 

Annotations: — As to (1) Refd. Smith v. Hudson (1865), 6 

B. & S. 431. As to (2) Refd. Cusack v. Robinson (1861), 

1 B. & S. 299. Generally, Consd. Currie v, Anderson (I860), 

2 E. & E. 592, Refd. Coombs v. Bristol & Exeter Ry. 

(1858), 3 H. & N. 510 ; Hart v. Bush (1858), E. B. & E. 

494 ; Castle v. Swordcr (1861), 6 H. & N. 828. 

188. .1 — Deft., at Lancaster, verbally 

ordered goods of the value of more than £10 to 
be sent to him at Lancaster from London by pltf. ; 
& he directed that the goods should be sent by 
sea from G.’s wharf, which was the only wharf 
in Ix)ndon whence goods were shipped for Lan- 
caster ; & from which wharf goods had previously 
been sent by pltf. to deft. Pltf. sent the goods to 
G.’s wharf ; whence the wharfinger sent them by a 
ship, selected by himself, for Liverpool ; but the 
cargo was lost by the ship being wrecked on her 
voyage from London to liverpool. An invoice 
was sent, at the time of the sliipment, by pltf. to 
deft. ; which deft, never received : — Held : deft, 
did not accept & actually receive the goods, within 
Stat. Frauds, s. 17. — Hart v. Bush (1858), B. B. 
& E. 494 ; 27 L. J. Q. B. 271 ; 4 Jur. N. S. 633 ; 
120 B. R. 593. 

Annofaiions : — Consd. Currie r. Anderson (1860), 2 E. & E. 

592. Apld. Smith v. Hudson (1865), 6 B. & S. 431. 

189 . ,] — Deft., being the holder of a 


delivery order for goods, sent his servant to the 
warehousenoian to lodge the order & fetch a portion 
of the goods, which were removed to deft.’s 
premises ; — Held : an acceptance of the goods by 
deft, within Stat. Frauds, s. 17, — Baylis v. Lundy 
(1861), 4 L. T. 176 ; 9 W. R. 556 ; 1 Mar. L. (J. 
86 . 

190 . .] — Kershaw v, Ogden, No. 100, 

ante, 

191. .1 — Deft, met pltf. on a road driving 

a horse, Sc asked the price of the same, & told pltf. 
that if he would take a certain sum for it he might 
send the horse to a farm at which deft, was living. 
Pltf. on the same evening sent the horse to the 
farm : — Held : there had been a sufficient delivery 
& acceptance within Stat. Frauds, — ^BoOTH v. 
Murphy (1885), 1 T. L. R. 385, D. C. 


Sub-sect. 6. — Earnest or Part Payment^ 

A, Earnest. 

192. Effect of earnest — Contract binding.] — 

Leak v, Morrice (1082), 2 Gas. in Ch. 135 ; 22 
E. R. 883. 

193. — .] — Earnest only binds the bar- 

gain, & on default in the vendee, vendor may sell 
to another. — L angfort v. Tiler (1704), 1 Salk. 
113 ; 6 Mod. Rep. 162 ; Holt, K. B. 96 ; 91 E. R. 
104. 

Annotations .•—Apld. Hinde v. Whitehouse (1806), 7 East, 
558. Refd. Bloxam v. Sanders (1825), 4 B. & C. 941. 
Mentd. RyaU v, RoUe (1749), 1 Atk. 165 ; Montajrue v. 
Baron (1825), 5 Dow. & Ry. K. B. 532 ; Petty v. Anderson 
(1825), 3 Blngr. 170 ; C^ay v, Harrison (1829), 10 B. & C. 
99 ; Laidler v, Burlinson (1837), 2 M. & W. 602. 

194. .] — PoPHAM V. Eyre (1774), 

Lofft, 786 ; 98 E. R. 910. 

Annotation: — Mentd. Davis v. Symonds (1787), 1 Cox, Eq. 
Cas. 402. 

195. .] — Hinde v, Whitehouse, No. 

107, ante. 

196. Passing of property.] — Wliere A. 

agrees by parol to sell a carriage to B. & B. gives 
him £5 in earnest, & it is arranged that the parties 
shall meet & settle the balance on the following 
morning ; — Held : the sale was complete on the 
payment of the earnest money, & the property 
in the carriage passed to B. at that moment, & 
A. could not bring an action for money had 
received, to receive the sum for which the carriage 
was sold, in consequence of previous orders by 
him, after the payment of the £5 Sc before the final 
settlement with B. — Sage v, Robinson (1848), 
10 L. T. O. S. 445. 

197. Contract of exchange.] — If A. 

Sc B. agree to exchange horses. Sc B. give a sum 
of money to A. to bind the bargain, A. may main- 
tain an action against B. for not delivering his 
horse, without alleging any delivery of, or offer 
to deliver, his own to B., for the payment of 
earnest money vests the property of pltf.’s horse 
in B. But in such an action A. must allege a 
demand on B. for his horse ; stating that B. did not 
deliver, though often requested so to do, is not 
sufficient ; Sc such a defective allegation may be 
t^ken advantage of on a general demurrer. — 
Bach v. Owen (1793), 5 Term Rep. 409 ; 101 E. R. 
229. 

Annotationa : — ^Reld. Radford v. Smith (1838), 3 M. & W. 
254. Mentd. Bowdell v. Parsons (1808), 10 East, 359. 

198. What constitutes earnest — Delivery of bags 
to be filled — ^To facilitate performance of contract.] 


part II. sect. 4, sub-sect. 6. ~A. 

192 i. Effect of earnest — Contract 
binding,] — ^Allinoham v, O’Mahoney 
(1873), 14 N, B, B, (J Pug.) 320.— CAN. 


k. Failure of purcluiser to complete 
contract --After payment of earnest — 
Eight of purchaser to recover earnest 
money.] — Ptlf. agreed to purchase 500 
bales of cotton yam from defts. & to 


deposit 5 rupees per hale 6ls earnest 
money. He deposited somewhat more 
than half of the earnest money & there- 
after repudiated the contract : — Held : 
pltf. was not entitled to recover that 
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Sale op Goods. 


Se^. 4. — CofUraeta for £10 or uptmrds: Sub-sect^ 6 , 
A. dt B.; 8f/^~8ed. 7, A-] 

— Sumner & Leivesi^by v. Brown (John) & Co., 
No. 218, post 

199 , Deposit.] — (1) The deposit pmd upon 

a contract between vendor & purchaser is in the 
nature of an earnest or gu£irantee for the fulfilment 
of the contract as well as a part pajrment of the 
purchaae-money, & a vendor obtaining rescission 
owing to default in completion by the purchaser 
is entitled to the deposit, in the absence of any 
express stipulation to the contrary in the contract. 

(2) The fact that the deposit is in the hands of 
stakeholders cannot affect the respective rights 
of the vendor & purchaser therein. — Hall v, 
Burnell, [1911] 2 Ch. 651 ; 81 L. J. Ch. 46 ; 
105 L. T. 409 ; 65 Sol. Jo. 737. 

Annotations: — As to (1) Apld. Holford v. Trim (1921), 65 

Sol. Jo. 768. Reid. Farrant t?. Olvor (1922), 91 L. J. Ch. 

758. 

200. Promise to give cheque & accept 

drafts — Subsequent delivery of documents.] — Sale 
of Goods Act, 1893, s. 4, sub-s. 1 : “A contract 
for the sale of any goods of the value of ten pounds 
or upwards shall not be enforceable by action 
unless the buyer shall . . . give something in 
earnest to bind the contract, or in part payment, 
or unless some note or memorandum in writing 
of the contract be made & signed by the party 
to be charged or his agent in that behalf.” 

Defts. on Jan. 9, 1924, agreed to sell a quantity 
of Wood to a partnership firm. This firm had 
previously bought another parcel of wood from 
defts. & owed money to them in respect thereof. 
The firm, being in financial difficulties, formed a 
limited co. for the pmmose of raising further 
capital & duly notified defts. On July 9, 1924, 
after a discussion between defts. & the directors 
of the new co. with regard to the indebtedness of 
the old firm to defts., it was orally agreed that the 
new co, should give defts. a cheque & three bills in 
respect of the indebtedness of the old firm & that 
defts. should supply to the new co. the goods sold 
under the contract of Jan. 9, 1924, & accept the 
new CO. as buyers of the goods. The new co., 
subsequently on July 14, 1924, gave to defts. the 
cheque & three bills, but defts, did not deliver the 
goods under the contract of Jan. 9, 1924, to the 
new CO. The two partners in the old firm then 
brought an action against defts. for breach of the 
contract of Jan. 9, 1924. To that action defts. 
put in a defence signed by counsel in which they 
pleaded, in paragraph 3, that it had been agreed 
by the contract of Jxily 9, 1924, that the new co. 
should give defts. on the following Monday a 
cheque & three drafts & that defts. would supply 
to the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, 1924, & accept 
that co. as buyers of the goods. The pleadings 
were then amended & the action was reconsti- 
tuted, the partners in the old firm being struck 
out & the new co. substituted as pltfs., & the cause 
of action was stated to be a breach of the agree- 
ment of July 9, 1924. Defts. then amended their 
defence & relied upon Sale of Goods Act, 1893 
(c. 71), s. 4, as a defence to that amended action ; 
— Held : (1 ) paragraph 3 of the original im- 


amended defence which was signed by counsel 
constituted a sufficient note or memorandum in 
writing of the contract signed by an agent of the 
party to be charged to satisfy Sale of Goods Act, 
1893 (c. 71), s. 4, inasmuch as the new departure 
with regard to the parties & the cause of action 
when the action was reconstituted must be trea^d 
as the commencement of the action within the 
meaning of the rule in Lucas v, Dixorit No, 214, 
post ; (2) the promise on July 9, 1924, to give the 
cheque & to accept & deliver the three dr^s 
did not, although followed subsequently bv the 
delivery of the cheque & drafts, constitute an 
earnest to bind the contract, as the cheque & 
drafts were not handed over at the time the 
contract was made but subsequently in part 
performance of the contract ; (3) the payment of 
the cheque & the three drafts was something given 
in part payment for the goods within Sale of Goods 
Act, 1893 (c. 71), 8. 4.— Farr, Smith & Co. v, 
Messers, Ltd., [1928] 1 K. B. 397 ; 97 L. J. K. B. 
126 ; 44 T. L. R. 48. 

201. Right of vendor to retain — On failure of 
purchaser to complete.] — Hall r. Burnell, No. 
199, ante* 


B, Part Payment 

202. What constitutes part payment — General 
rule.] — Behnke v. Bede Shipping Co., No. 31, 
arde* 

203. “Striking off bargain. “]— (1) If a 

purchaser of goods draws the edge of a sliilling 
over the hand of the vendor, & returns the money 
into his own pocket, which in the north of England 
is called the striking off a bargain, this is not a 
part payment within Stat. Frauds. 

(2) Where a person who has contracted for the 
purchase of goods, offers to resell them as his own, 
whether tliis is proof of a delivery to himself, is a 
question for the jury. — Blenkinsop v* Clayton 
(1817), 7 Taunt. 697 ; 1 Moore, C. P. 328 ; 129 


E. R. 238. 

Annotations :—A8 to (2) Distd. Tempest v. Fitzgerald (1820). 
3 B. & Aid. 680. Consd. Morton v. Tlbbett (1850). 15 
Q. B. 428 ; Farr, Smith v, Messers (1927), 44 T. L. H. 
48. Refd. Smith v, Surman (1829), 4 Man. & Ry. K. B. 
455 ; Coombs v. Bristol & Exeter Ry. (1858). 3 H. & N. 


510. 


204. Payment of deposit by brokers— 

Recognition by buyer.] — ^Where a broker, according 
to the usual practice, pays the deposit for the 
vendee, who afterwards recognises the payment 
by part payment to the brokers, this is not an 
admission to dispense with the production of the 
bought & sold notes, there having been no accept- 
ance of part of the goods sold, — Daniel v, Bidding 
(1845), 6 L. T. O. S. 192. 

205. Agreement to set off debt.] — Pltf . 

owed deft, a debt, & while it remainded due sold 
biru goods by sample to a larger amount, & 
exceeding £10, without note or memorandum in 
writing of the bargain for sale. Part of that 
bargain was, that the debt due from pltf. was to 
go in part payment by deft, to him, but no actual 
payment of money was made by either, nor was 
any receipt given by deft, for pltf.’s debt to him. 
The goods were supplied to deft., who returned 
them as inferior to sample, & the jury found that 
he had never accepted them. Verdict for deft. 


portion of the earnest money which he 
had paid. — R oshan Lal v. Delhi 
Cloth & Gpnbbal Milis Co. (1910). 
X. L. R. 33 AU. 166.— IND. 

PART II. SECT. 4, SUB-SECT. 6.— B. 

1. What constitutes part payment— 
Onus of proof.] — Wh^ pltf., suing 
upon a contract for the sale of goods 


which ia within Stat. Frauds, s. 17, 
seeka to establish acceptance of or 
payment for the goods so as to satisfy 
the sect., he must prove that the goods 
were accepted or paid for in pursuance 
of the contract sued on. — Metro- 
TOLITAN KnITTINO & HOSIKBT CO., 
Ltd. V. Thomas Burnley & Sons, Ltd. 
(1924), 36 C. L. R. 232.— AUS. 


m. Payment made to garnishee.] 

— The primary creditor sued the 
primary debtor to recover damages for 
refusal to accept & pay for a horse 
benight by the primary debtor from the 
primflury creditor for |50. At the time 
of the sole the primary debtor had 
deposited 25 In the hands of the 
garnishee, which was to have been paid 
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On motion for a new trial ; — Held : nothing had 
been given in earnest to bind the bargain, or in 
part of payment, within Stat. Frauds, s. 17, so 
as to make the contract binding on the buyer. — 
Walkek V, Nussey (1847), 10 M. & W. 302 ; 16 
L. J. Ex. 120 ; 8 L. T. O. 8. 318 ; 11 Jur. 23 ; 
163 E. B. 1203. 


;-~Appnrd. Norton v. Davison, [18991 1 Q. B. 

401. Reid. Smltb v. Hudson (1863), 8 L. T. 253. 

overpaid in previous trans- 
acuon.j-— Where, upon an oral contract for the 
supply of goods, it was a term of the contract that 
a sum of money which had been overpaid to the 
vendor upon a previous sale of goods by him to the 
purchaser should be retained by the vendor on 
account of the price of the goods contracted to 
be supplied : — Held : there was not a part pay- 
ment wliich would satisfy Sale of Goods Act, 1893 
(c, 71), s. 4 (1). — Norton v, Davison, [1899] 1 
Q. B. 401 ; 68 L. J. Q. B. 265 ; 80 L. T. 139 ; 47 
W. B.. 276 ; 16 T. L. R. 160, C. A. 

Annotation Refd. Parker v. Crisp (1918), 63 Sol. Jo. 157. 


207. Cheque sent by post — Not accepted by 

sellers,] — Pltf. verbally agreed by telephone with 
defts. to buy from them certain goods above the 
value of £10 & to send them a cheque for £10 in 
part payment. Pltf. sent a cheque for £10 by 
post, & later on, in answer to a telephonic message 
from defts., he sent a second cheque for the balance 
by post. These two cheques were received by 
the same post, & defts, at once returned them, 
alleging that there was no concluded contract. 
In an action to recover damages for non-delivery 
of the goods : — Held : as the cheques were not 
accepted by defts., there was no payment witliin 
Sale of Goods Act, 1893 (c. 71), s. 4 (1), & the post 
oillco was not defts.’ agent to accept j^ayment on 
their behalf so as to take the case out of Sale of 
Goods Act, 1893 (c. 71). — Davis v, Philups, Mills 
& Co. (1907), 24 T. L. R. 4. 


Annotations: — Distd. Parker v. Crisp, [1919] 1 K. B. 481, 
Consd. Belinke v. Bedo Shipping Co., [1927] 1 K. B. 649. 


208. Conditionally retained by sellers.] 

— For a part payment by a buyer to satisfy Sale 
of Goods Act, 1893 (c. 71), s. 4 (1), there must 
be an acceptance of it by the seller of such a nature 
^ affords some evidence of the contract wliich is 
in question, but the acceptance need not be 
imqualifled. 

On Apr, 22, 1918, pltf. verbally agreed to buy 
from defts. for £387 10s. a quantity of saccharin, 
& on the same day he sent his cheque in accordance 
with the agreed mode of payment. On the 
following day, the duty on saccharin having in the 
meantime been increased, defts. wrote to pltf. : 
“ As you are aware the duty on saccharin since 
yesterday has been increased practically double, 
& unless you are able to pay the excess duty we 
regret we shall be unable to send you the goods. 
We will return your cheque with pleasure upon 
hearing from you that you will not require the 
goods.” Pltf. refused to pay the increased duty, 
there being no stipulation in the contract to that 
effect, & after some correspondence defts. returned 


pltf.’s cheque a few days later : — Held : there had 
been a paA payment to satisfy Sale of Goods Act, 
1893 '(c. 71), 8. 4(1), — ^Parker v. Crisp & Co., 
[1919J 1 K. B. 481 ; 88 L. J. K. B. 775 ; 121 L. T. 
598 ; 35 T. L. R. 112 ; 63 Sol. Jo. 157. 

Annotation :—Comd, Bohnko ?\ Bedo Shipping Co., [19271 

1 K. B. 649. 

209. Deposit with stakeholder.] — ^Behnke 

V, Bede Shipping Co., No. 31, ante. 

210. Effect of part payment.] — A. being the 
occupier of a farm, quitted same on Mar, 25, 1821 , 
& was succeeded in the possession by B. A. had 
sown forty acres with wheat, & it appeared that 
at a meeting between A. & B. in Feb. 1821, A. 
asked B. if he would take the forty acres of wheat 
at £200, telling him, that if he did not, he should 
not have the farm. B. said that he would take 
it. A person present then valued the dead stock, 
& having so done, asked to whom he was to value 
it ; B. said that it was to be valued to him, & 
then promised to pay A. for the wheat Sc the dead 
stock on a given day, <fe he did pay a sum of money 
on account. B. afterwards had possession of the 
farm, the growing wheat, & the dead stock : — 
Held: (1) in indehitatua assumpsit for crops 
bargained & sold, & goods sold & delivered, the 
contract for the dead stock was distinct from any 
contract for the sale of the growing wheat, <fc the 
possession of the farm, & A. was entitled to 
recover to that amount ; (2) as B. had had the 
growing wheat, & had made a part payment on 
account, A. was entitled in this action to recover 
the remainder of the price agreed to be paid for 
it. — Mayfteld V, Wadsley (1824), 3 B. & C. 357 ; 
6 Dow. & Ry. K. B. 224 ; 3 L. J. O. S. K. B. 31 ; 
107 E. R. 766. 

Annotations: — As to (1) Apld. Evans v. lloberts (1826), 5 

B. & O. 829. Distd. Sooroll v. Boxall (1827), 1 Y. & .1. 

396. Retd. Falmouth v, Thomas (1832), 2 L. J. Ex. 57 ; 

Hallon V. Runder (1834), 1 Cr. M. & R. 266 ; Mechelen v. 

Wallace (1837), 7 Ad. & El. 49. 

211. ,] — A contract for the making & sale 

of bricks above £20, to be delivered within a year 
from the time when, according to deft.’s e\idence, 
the contract was completed, by a letter of his in 
answer to a parol proposal : — Held : valid ; there 
having been a part acceptance & payment on 
account. — C atling v. Perry (1860), 2 F. & F. 
140. 


Sub-sect. 7. — The Note or Memorandum. 

4 . In General. 

See Sale of Goods Act, 1893 (c. 71), s. 4 (1). 

See, generally. Contract, Vol. XII., pp. 129 
et seq. 

212. To whom addressed — Third party — Party’s 
own agent.] — A letter signed by the party to be 
charged, written to his own agent, referring to 
letters of the agent stating the berms upon which 
the latter has made a contract on his behalf with 
the other party for the purchase of goods, is a 
sufficient note or memorandum of the bargain to 
satisfy Stat. Frauds, s. 17. — Gibson v. Holland 


over to the primary creditor when the 
horse was delivered. There was no 
delivery, no acceptance, no memo- 
randum in writing, & nothing given by 
way of earnest : — Held : there had been 
no compliance with Statute of Frauds, 
8. 17, & the payment to the garnishee 
was not sufficient to satisfy the statute. 
— Weesb V. Peal, 21 O. L. T. 43. — 
CAN. 

n, Payment for cords of VH}Od,\ 

— Pltf. agreed with deft, to sell him 
500 cords at Ss. Qd. a cord. M. had 
agreed to out this wood for pltf. at 


2s. 6d. a cord, & deft, was to pay M. 
the 2s. 6d, & the pltf. Is. 3(i. as owner 
of the trees : — Held : a payment on 
account by deft, to M. took the agree- 
ment sued upon out of the statute, 
being a payment on the contract as 
much as If made to the pltf. — Brady v. 
Harrahy (1861), 21 U. 0. R. 340.— 
CAN. 

o. Contract repudiated — Right of 
purchaser to recover deposit.] — Small v. 
Dominion Automobilb Co. (1916), 7 
O. W. N. 700 ; 8 O. W. N. 256 ; 23 
D. L. R. 304.— CAN. 


PART II. SECT. 4. SUB-SECT. 7.~A. 

p. To whom addressed — To principal 
by agent .} — A letter written to deft, 
by an agent emplovod by him to 
make a contract on his behalf, inform- 
ing him of the making of such contrewst 
& of the terms thereof, is a sufficient 
memorandum of the bargain within 
Stat. Frauds, s. 17. — Ryrie v. CJRtriK- 
SHANK (1896), 17 N. S. W. L. R. (Law) 
195 ; 13 N. S. W. W. N. 41.— AUS.^ 

4 . Validity of objection that defendant 
cannot sue plaintiff . ] — The contract is 
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Sale of Goods. 


Sect, 4, — Contracts for £10 or upwards : Sub-sect, 7, 
A, B. (a) & (&).] 

(1865), L. B. 1 C. P, 1 ; Har. & Buth. 1 ; 36 L. J. 
C. P. 5 ; 13 L. T. 293 ; 11 Jur. N. S. 1022 ; 14 
W. B. 86. 

Annotationa : — ^Re!d. Caregan v. Richards (1866), 15 L. T. 

252 ; Lucas v. Dixon (1889), 22 Q. B. D. 357 ; He Hoyle, 

Hoyle V. Hoyle, [18931 1 (jh. 84 ; Re Holland, Gregg v, 

Hofiand, [1902J 2 Ch. 360. 

213. Pleading — Whether Insufficiency of memo- 
randum must be specially pleaded.] — Johnson v , 
Dodgson, No. 242, post, 

214. Time for making.] — A note or memo- 
randum of a contract for the purposes of Stat. 
Frauds, s. 17, must, in order to be available in an 
action on the contract, have been in existence 
when the action was commenced. — Lucas v, Dixon 
(1889), 22 Q. B. D. 357 ; 68 L. J. Q. B. 161 ; 37 
W. B. 370, 0. A. 

Annotations :-—ConBd, Re Holland, Gregg v. Holland, [1902] 

2 Ch. 360 : Hawkins t?. Duoh6, [1921] 2 K. B. 226. Apld. 

Farr, Smith v. Messers (1927), 44 T. L. R. 48. Refd. Re 

Hoyle, Hoyle v, Hoyle, [1893] 1 Ch. 84. 

Admissibility of parol evidence.] — See Sub-sect. 9, 
post, 

B. Form of. 

(a) In General, 

See^ generally^ Contract, Vol. XII., pp. 131 
et seq, 

215. No special form necessary.] — Pltf. on 
June 26, verbally agreed to purchase of deft, 
a smack load of herrings then on its way from 
Arklow to Liverpool, at 32^. 6d. per mace, to be 
delivered on the following day, & paid deft. £20 
as earnest to bind the bargain. Deft, afterwards 
expressing a wish to have an agreement written 
out, pltf. said, “ I’ll write a bit of a note to specify 
I’ve bought the fish,” & thereupon he wrote & 
gave to deft, the following memorandum : — 
” Liverpool, June 20, 1861 — This is to certify that 
1, B. B., bought of B. J. all the fish in the smack 
Eliza Jane, now on her way from Arklow, the fish 
to be in good condition, at the price of 32s. 6d. 
per mace.” The smack not arriving, & the fish 
not being delivered on June 27 pltf. subsequently 
declined to take them, & brought an action for 
breach of the parol contract to deliver on 
June 27. Deft, denied any contract to deliver on 
that day, & relied on the written memorandum. 
The jury found a verdict for pltf., but leave was 
reserved to deft, to enter a nonsuit if the ct. should 
think the written document conclusive : — Held : 
making the rule absolute for a nonsuit, the memo- 
randum was to be taken as evidence of the contract. 
It was intended by the parties to be a reduction 
into writing of the terms of their bargain, &, 
although somewhat informal, it condescended upon 
all the important points, viz. the quantity 
quality of the fish, & the price, & the omission to 
mention the payment of the deposit money was 
immaterial, as it was not necessary that it should 
appear in the written document. — Brumby v, 
Johnston (1862), 5 L. T. 715. 

216. Verbal acceptance of written offer.] — 
Pltf., a seed merchant in Kent, wrote to defts., 
seedsmen in London, offering to sell the seed of 
growing tu^ps, to which defts. rei^lied, asidng 
the quantities & price for white globe turnip seed. 


Pltf. answered that all he could offer at present was 
the produce of 6 acres, at 18a. Qd, a bushel, delivered 
at the Bricklayers’ .^ms Station. Defts. offered 
to take 2 or 3 acres at 16a. 6d. Pltf. wrote, saying 
he could not accept less than 18a., his contract 
price with London houses. Defts. then wrote the 
following letter : “In reply to your favour of this 
morning, we beg to say, as our neighbours are 
giving you 18a. per bushel for white globe turnip, 
we, as a beginning with you, will take the produce 
of 3 acres at that price, to be delivered, as soon as 
harvested, free of carriage to London station. 
Let us know what other sorts you may have to 
6ffer, as also worzel seed of sorts for 1861 harvest. 
Waiting your reply, we remain, etc.” Pltf. 
verbally told defts. he accepted the offer. Defts. 
having refused to receive the seed ; — Held : there 
was a binding contract in writing within Stat. 
Frauds, s. 17, although pltf. never replied in writing 
to defts.’ last letter. — ^Watts v, Ainsworth (1862), 
1 H. & C. 83 ; 31 L. J. Ex. 448 ; 6 L. T. 252 ; 158 
E. R. 810. 

217. Written contract — Subsequent inconsistent 
terms.] — Deft, authorised his brokers by letter to 
buy for him a cargo of bone ash at a certain price 
per ton, ” on a basis of 70 per cent, mean of two 
London chemists : usual London terms, viz. 
cash in twenty-eight days, less 2J per cent.” 
This offer was communicated by deft.’s brokers to 
the sellers’ brokers by letter as follows: ” We can 
take the cargo at, etc., cash in twenty-eight days 
from last day of landing, less 2J per cent. : to be 
analysed by two London chemists.” The sellers 
accepted the offer, & sent a bought-note to the 
buyer’s brokers, describing the terms of payment 
thus, ” Payment, cash before delivery, allowing 
a discount of 2J per cent, equal to cash in Liver- 
pool within twenty-eight days from last day of 
landing ” : — Held : there was no substantial 
difference between the offer & the acceptance, & 
consequently that there was a binding contract 
between the parties. — ^Heywobth v, Knight 
(1864), 17 C. B. N. S. 298 ; 4 New Rep. 288 ; 33 
L. J. 0. P. 298 ; 10 Jur. N. S. 866 ; 144 E. B. 120. 
Annotation Reid, Chinnock r. Ely (1864), 11 L. T. 536. 

218. Railway company’s delivery note.] — In an 
action by pltfs. for the price of goods sold & 
delivered, defts. counterclaimed for damages for 
breach of contract. The counterclaim was based 
upon a contract for the sale of potatoes alleged 
to have been verbally made between defts. & 
pltfs. Defts. alleged that they sent to pltfs. cer- 
tain bags on accoimt of the contract, & they relied 
upon a railway co.’s delivery note signed by one 
of pltfs. in which the receipt of the bags was 
acknowledged, as a note or memorandum of the 
contract within Sale of Goods Act, 1893 (c. 71), 
s. 4, &> they also relied upon the sending of the 
bags as an earnest to bind the contract : — Held : 
(1) the railway co.’s delivery note was not a note 
or memorandum of the contract within Sale of 
Goods Act, 1893 (c. 71), s. 4, & (2) the bags were 
merely sent to facilitate performance of the 
contract & could not be regarded as an earnest 
given to bind it. — Sumner & Leivesley v. Brown 
(John) & Co. (1909), 25 T. L. B. 745. 

Annotation : — As to (2) Consd. Farr, Smith v, Messers (1927), 

44 T. L. R. 48. 


sufflciently authenticated if It has been 
recognise in writing by the party sued 
upon it. It la no objection to the main- 
tenance of the action that deft, him- 
self cannot enforce the same contract 
against pltf. because pltf. has never 
signod It.— -Pope r. Picrou Steamboat 
Co. (1865), 2 Old. 18.— CAN. 

p. Entry made in defendants con- 
tract hook ,] — Nasmith Co. v, AtKX- 


Buown Meluno & Elevator 
CO, (1904), 4 O. W. R. 461 ; 25 C. L. T. 
38 ; 9 0. L. R. 21.— CAN. 


PART II. SECT. 4, SUB-SECT. 7.— 
B. (a). 

t. Written acceptance of written offer,] 
—A. signed & sent W. B. a letter offer- 
ing to sell him goods of the value of 


£10 & upwards on condition therein 
specified. B. by a subsequent letter 
accepted A.'s offer: — Held: Sale of 
Goods Act, 1890 (No. 1422), s. 9 (1), 
reqiilring a ilote or memorandum in 
writing of the contract did not pre- 
clude B. from enforcing the agreement 
to sell. — Patterson v. Dolman, 
[1908] V. L. R. 364.— AUS. 
a. Dates of sales, articles sold, 



Part 11. — Formation or Contract. 
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219. Pro lorm& contract handed to plaintiffs.] — 
Behnkb V. Bede Shipping Co., No. 31, ante. 

220. Plea In defence setting out oral contract.] — 

Fabb, Smith & Co. v. Messbbs, Ltd., No. 200, 
ante. 

(b) Document containing Repudiation of Cordract. 

See Contract, VoI. XII., pp. 134-136, Nos. 
901 — 91 5. 

221. Contract not absolutely recognised — Con- 
dition added as to time.] — A memorandum in 
writing of a contract for the purchase of flour by 
deft, of pltf., a miller, taken by pltf.’s rider, in his 
common order book, in these terms : “ Feb. 19, 
1811, of John Smith, £64,” which was explained 
by the witness to mean so much received of deft, 
in satisfaction of a former order ; “ Do. 40 of 
3, 58s.,” which was explained to mean a now order 
for 40 sacks of flour called thirds, at 58s. a sack, 
& this without any signature, is not a sutticient 
memorandum in writing of the bargain within 
8tat. Frauds, s. 17, to bind deft. ; though it was 
read over to him by his desire at the time it was 
written. Such defective memorandum cannot 
be supxdied by a letter written afterwards by deft., 
in which, though he recognised tlie order, yet he 
insisted that the flour had not been delivered in 
time, & therefore he was not bound to take it ; 
& it was not competent for jdtf. to x>rovc, by the 
parol testimony of the person who took the order, 
that there was no such term in the contract as to 
deliver the flour within a given time. — CoorER v. 
Smith (1812), 15 Fast, 103 ; 104 E. K. 783. 
Annotations: — Folld. Kicharcls r. Porter (1827), 2 B. Sc C. 

437. Apld. Acobal v. Levy (1834), 10 370. Consd. 

llaugrhton v. Morton (1865), 27 L. T. O, S. 30. Refd. 

Wilkinson r. Evans (1806), Jj. K. 1 C. 1’. 407 ; Buxton v. 

Bust (1871), L. 11. 7 Exch. 1. 

222. .] — A. sent to D. on Jan. 25, 

an invoice of five pockets of hops, 6c delivered 
the hox)s to a carrier to bo conveyed to B. In the 
invoice A. was described as the seller & B. as the 
purchaser of the hops. B. afterwards wrote to A. 
as follows : ” The hops I bought of A. on Jan. 23 
are not yet arrived. I received the invoice : lh(^ 
last were longer on the road than they ought to 
have been ; however, if they do not arrive in a 
few days, I must get some elsewhere ” : — Held : 
the invoice & this letter, taken togetlier, did not 
constitute a note in writing of the contract to 
satisfy Stat. Frauds, s. 17. — Kiciiards v. Porter 
(1827), (i B. & C. 437 ; 9 Dow. & Ky. K. B. 497 ; 

5 L. J. O. S. K. B. 175 ; 108 E. R. 512. 
Annotations: — Apld. Hauphtou v. Morton (1865), 27 L. T. 

O. 8. 36. Refd. Smith v. Surman (1829), 4 Man. & By. 

K. B. 455 ; Dobell v, Hutchinson (1835), 3 Ad. & El. 355 ; 

Archer v. Baynes (1850), 5 Exch. 625 ; Wilkinson v. 

Evans (1866), Tj. R. 1 C. P. 407 ; Buxton v. Rust (1871), 

L. R. 7 Exch. 1. 

223. Repudiation on grounds that goods 

not in accordance with contract.] — Smith v , Sur- 
MAN, No. 138, ante, 

224. .] — Deft, verbally agreed to 

I>urchase of pltf. certain barrels of flour. Deft, 
afterwards wrote to pltf., stating, that he had 
received some barrels, which were not so fine as 
the sample, & were not the barrels he had bought, 

6 that he would not have them. In answer pltf. 
wrote as follows : “ Annexed you have invoice of 
the flour sold you last Friday. I am very much 
astonished at your finding fault with the flour. 
It was sold to you subject to your exa mi ning the 


bulk ; & it was not until after you had examined it, 
& satisfied yourself both of quality & condition, 
that you confirmed the purchase. What was 
forwarded you was the same you saw. Under 
these circumstances you cannot, therefore, object 
to fulfil your agreement.” Deft, replied as fol- 
lows : ” I beg to say the barrels I have received 
is not the same I saw. I took a sample with me 
from the sample I have, & the barrels I saw was 
quite as fine as I compared them with, nor was 
they lumpy. Now the barrels I have received is 
all very lumpy. Sc none of them so fine as the same. 
If you will take them back Sc pay charges, I will 
with pleasm'e send them. There must be some 
mistake about them ” : — Held : the letters did not 
constitute a sufficient note or memorandum in 
writing of the contract witliin Stat. Frauds, s. 17. — ■ 
Archer v, Baynes (1850), 5 Exch. 625 ; 20 L. J. 
Ex. 54 ; 155 E. R. 274. 

Annotations : — Refd. llauRlitou r. Morfoii (1855), 27 L. 4’. 

O. S. 36 ; Wilkinsou v. EvaiiH (1866), liar. Sc Ruth. 552. 

225. Terms of contract not stated.] - - 

Deft., wlio carried on business at Manchester, 
orally agreed to purchase from pltfs., timber 
merchants at Liverx^ool, a quantity of spruce deals, 
to be forwarded to Manchester by a carrier nomi- 
nated by deft. An invoice of the goods was sent 
by pltfs., to deft.. Sc the carrier also sent an advice 
note to inform him of the arrival of the goods at 
Manchester. This note specified the number of 
the deals. Sc stated them to be consigned by 
X^ltfs., but did not state their x^rice, nor refer to 
the invoice or any other doemnent. On Oct. 28, 
the day of the arrival of the goods, &; on the fol- 
lowing day, deft, inspected them, subsequently 
wrote Sc signed the following memorandum on the 
advice note : ” Rejected. Not according to 

representation.” On Nov. 8, he wrote to pltfs., 
rejecting the goods as not being according to 
contract; — Held: (1) there was not a sulficicnt 
note of the bargain within Stat. Frauds, s. 17 ; 
(2) the proper conclusion from the facts was that 
there had been no such dealing with the goods by 
deft, as to constitute an acccx^tance of them by 
him within Stat. Frauds, s. 17. — Taylor v. Smith, 
[1893] 2 Q. B. 65 ; 61 L. J. Q. B. 331 ; 67 L. T. 
39 ; 40 W. R. 486 ; 36 Sol. Jo. 306, C. A. 
Annotations : — to (1) Refd. Abbott r. Wolsey, [1895] 2 

Q. B. 97. As to (2) CoDSd. Taylor r. Ci. E. By., (1901] 1 

K. B. 774. The case was 'lealt with by the Ct. as merely 

involving: a question of fact. . . . The case declai’es no 

principle of law Sc is in my opinion of no general applica- 
tion (Bigham, j.). 

226. .] — Thirkell v, Cambi, No. 

291 , 29067. 

227. All essential terms referred to.] — A. 

ux)on one Sc the same occasion bought several 
parcels of goods of B., one x^arcel, consisting of 
chimney glasses, amounting to £38 lO^j. 6d., for 
ready money, the rest, some of which had to be 
manufactured, on credit. The goods were sent to 
A. at different times. The chimney glasses being 
damaged in the carriage, A. declined to receive 
them, A. afterwards, in answer to an api>lication 
by B. for payment for the whole of the goods, wrote 
to liim in substance as follows ; ” The only parcel 
of goods selected for ready money was the cliimney 
glasses, amounting to £38 10s. 6d., which goods I 
have never received. Sc have long since declined to 
have, for reasons made known to you at the time : 
with regard to the rest, I am ready to pay,” etc. 


anumnts charoed .] — Ketj.y Thomp- 

son (1902), 36 N. B. R. 718.— CAN. 

PART II. SECT. 4, SUB-SECT. 7.— 
B. (b). 

b. Offer to perform order in part 
J. — VOL. XXXIX. 


refursed — Letter cancellinij whole con- 
tract,] — K. entered the sale of certain 
CTOcorlcs in a book which was not pro- 
duced, but pltf. produced a list of the 
things ordered, & their prices & K. 
afterwards scut the order in a letter 


signed by him to defts., who thereupon 
wrote pltfs., “ K. reports a sale that 
we cannot prove in full, but v^ill accept 
for,” enumerating certain articles. 
Upon pltfs. Insisting on the completion 
of the order in full, defts. caucelled 


0 o 
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Sect, 4. — Contracts /or £10 or nptvards: Sub-sect, 7, 
B. (b) <&: jc).] 

An action having been bi*ought to recover the 
value of the whole of the goods, A. paid into ct. 
sufficient to cover all but the price of the chimney 
glasses, & the jury found that the chimney glasses 
were sold under a separate contract from the rest 
of the goods : — Held : the letter, inasmuch as 
it contained an admission of the bargain & of all 
the substantial terms of it, was a sufficient note or 
memorandum of the contract to satisfy Stat. 
Frauds, s. 17, notwithstanding the subsequent 
attempted repudiation of liability. — Bailey v. 
Sweeting (1861), 9 0. B. N. S. 843 ; 30 L. J. 0. P. 
150 ; 9 W. R. 273 ; 112 E. R. 332. 

Annotations : — ^Distd. Forster v. Rowland (1861), 7 H. & N. 

103. Consd, McCloan v. NlooUe (1861), 4 L. T. 863 ; 

Gibson v. Holland (18()5), L. H. 1 C. P. 1 : Smith r. 

Hudson (1865), 6 13. & S. 431. FoUd. Wilkinson v. 

3<:van8 (1866), L. R. 1 C’. P. 407 ; Buxton r. Rust (1872). 

L. R. 7 Kxcn. 279. Consd. Lucas v. Dixon (1889), 22 

Q. B. D. 357. Befd. Jackson v. Offlander (1865), 2 Hem. 

it M. 465 ; Caregan r. Richards (1866), 15 L. T. 252 ; 

Nesham r, Selby (1872), 41 L. J. Ch. 173 ; McOaul v. 

Strauss (1883), Cab. & El. 106; EUiott v. Dean (1884), 

Cab. & El. 283 ; lie Hoyle, Hoyle v. Hoyle, 11893] 1 Ch. 

84; Jie Holland, GreRg, v. Holland. [1902] 2 Ch. 360 ; 

Dewar v. Mintoft, [1912] 2 K. B. 373 ; Thirkell v. Cambi, 

[1919] 2 K. B. 590, 

228. -.] — VViuaNSON v. Evans, No. 240, 
post. 

229. -.] — Pltf. on Jan. 11, 1871, bought of 
deft, a pai'cel of wool, worth more than £10, “ the 
whole to be cleared in about twenty-one days.*’ 
A memorandum of the terms of the bargain was 
handed by pltf. to deft. None of the wool was 
delivered, & there was no part j ayment of the price. 
On Feb. 8, deft, wrote : ‘‘It is now twenty-eight 
days since you & I had a deal for my wool, which 
was for you to have taken all away in twenty-one 
days from the time you bought it. I do not 
consider it business to put it off like this ; there- 
fore I shall consider the deiU off, as you have not 
completed youi* ijai‘t of the contract.” Pltf. 
had, in fact, comiileted Ids part on the true con- 
stmetion of the contract. On Feb, 9, in answer 
to the pltf.’s request to see a copy of the contract 
contained in the memorandum of Jan., deft, 
wrote in these terms, enclosing a copy : “I beg 
to enclose copy of your letter of Jan. 11.” Tn an 
action for non-delivery of the wool : — Held : 
the letter of Fob. 9, with its enclosm^e, taken in 
connection with that of Feb, 8, constituted an 
unambiguous recogrdtion of the existence of the 
contract & of its terms ; & there was, therefoni, 
a sufficient memorandum in writing signed by 
deft, to satisfy Stat. Frauds, s. 17. — Buxton v. 
Rust (1872), L. R, 7 Exch. 279 ; 41 L. J. Ex. 
173 ; 27 L. T. 210 ; 20 W. R. 1014, Ex. Ch. 
Annotations : — Consd. Tbirkell v. Cambi, [1919] 2 K. B. 590. 

Refd. Dewar v. Mintoft, [1912] 2 K. B. 373. 

230. .] — A letter signed by deft, cancelling 

a contract & referring to an enclosed invoice which 
contained all the terms of the contract ; — Held : 
a sufficient note or memorandum of the bargain 
signed by the party to be charged within Stat. 
Frauds, s. 17. — Elliott v. Dean (1884), 1 Cab. A 
El. 283. 

231. Repudiation on grounds of no 

liability.] — ^A verbal order for goods was given, 


with a direction that they should be sent by a 
particular route. The goods were afterwards 
sent by another route, & a letter written to the 
purchaser by the vendors stating the oripnal 
order & the alteration in the mode of transit, & 
enclosing an invoice which contained the par- 
riculars of the goods & the price. The goods ffid 
not reach the purchaser, who, on being applied 
to afterwards for payment, wrote a letter in which 
he acknowledged the original order, but declined 
to pay on the ground that the goods were not sent 
by the route directed. In an action for the price 
of the goods, the jury found that deft., by his 
conduct, had ratified the alteration in the route : — 
Held : the letters & invoice constituted a memo- 
randum in writing of the original contract witliin 
Stat. Frauds, & the alteration of the route having 
been ratified by deft., pltfs. were entitled to recover 
although the ratification was not in writing. — 
Leather Cloth Co. v. Hieronimus (1875), L. li. 
10 Q. B. 140 ; 44 L. J. Q. B. 54 ; 32 I.. T. 307 ; 


23 W. R. 593. 

Annotations : — Consd. Hartley v. Hymans, [19 
475. Befd. llickniau v. Haynes (1875), L. R. 


20] 3 
10 C. 1 


K. B. 
*. 59S. 


(c) Connected Documents. 


See Contract, Vol, XII., pp. 136 et scq. 

232. Necessary connection apparent on face of 
documents.] — Two distinct written instruments 
cannot be coupled together so as to constitute a 
sufficient memorandum within Stat. Frauds, 
unless, on the face of them they appear to be 
necessarily connect/cd with each other.-— Smith v. 
Dixon (1839^ 6 Jur. 770. 

233. Documents expressly referring to one 
another — Letter referring to previous corre- 
spondence — Assenting to contract.] — A corre- 
spondence, consisting of several letters between 
the parties to a contract originally made by parol, 
in one of wliich letters the terms of the contract 
were mentioned by the purchaser & not repudi- 
ated, but constructively assented to, by the 
vendor in a subsequent letter referring to the 
former one : — Held : to constitute a sufficient 
memorandum of the conti*act within Stat. Frauds. 
— Fyson V. Kitton (1855), 3 C. L. R. 705; 24 
L. T. O. S. 232 ; sub nom. Fison v. Kitton, 3 


W. R. 233. 

234. — — Incomplete document referring to 
another containing terms.] — If there is a signed 
paper, signed by an agent duly authorised thereto, 
which paper though agreeing to do something, 
leaves the subject-matter of the agreement un- 
explained, but refers to another paper whicli 
contains the full particulars of the explanation, 
the two may be connected together, so as to 
constitute a contract valid under Stat. Frauds.- 
Ridgway V. Wharton (1857), 6 H. L. Cas. 238 ; 
27 L. J. Ch. 46 ; 29 L. T. O. S. 390 ; 4 Jur. N. S. 
173 ; 5 W. R. 804 ; 10 E. R. 1287, H. L. ; affg. 
(1854), 3 De G. M. & G. 677, L. 0. 

Annotations: — Distd. Leo v, Griffin (1861), 30 L. J. Q. B. 

252. Consd. Baumann v. James (i8C8), 3 Ch. App. 508. 

Apld. Long r. MiUar (1879), 4 C. K D. 450; Cave r. 

Hastings (1881), 7 Q. B. D. 125. Befd. Barker v. Allan 

(1859), 6 H. & N. 61 ; Keys u. Astley (1863), 4 De G. J. 

Sm. 34 ; Jones v. Victoria Graving Dock Co. (1877), 2 

Q. B. D. 314 ; Rossiter v. Miller (1878), 3 App. Cas, 1124 ; 

Shardlow v. Cotterell (1881), 20 Oh. D. 90 ; Oliver v. 


It altogether : — Held : the letters were 
a euffloient memorandum within Stat. 
Frauds, s. 17. — Ookley v. Masson 
(1881), 6 A. R. 108.— CAN. 


c. General rule.\ — Where a con- 
tract which is sought to bo enforced 
is contained In a series of letters or 


documents in order to constitute such 
contract in sufficient memorandum 
within Stat. Frauds it Is not necessary 
that the letters or documents should 
expressly refer to each other ; all that 
is requisite Is that they should be con- 
nected with each other by necessary 
inference & natural intendment. — 
Ballantinb V. Harold (1893), 19 
V. L. R. 465.— AUS. 


d. Document confirming verbal arrange * 
Kelly v. Caledonian Coal 
Co. (1898), 19 N. S. W. L. R. 1.— AUS. 


e. Documents connected by reason- 
able inference — Receipt <it memorandum 
of sale of barley .] — Phippen v. Hyland 
(1869). 19 C. P. 416.— CAN. 

f. .]— Pltf. wrote deft, asking 

particulars in respect to a stock of 
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), 41 Ch. D. 205 ; ThirkoU v. Cambl, 
590 ; Wado v. L. & N. W. Hy. (1920), 
593 ; Franco -British Ship Store Co. v, 
Chargenrs Frangaise (1926), 42 T. L. It. 
Linos V. nice (1854), 5 Do G. M. & G. 461 ; 
(1857), 3 Sm. & G. 592; Homfray v. 
), L. It. 1 Fq. 567 ; Brook v. Hook (1871), 
19 ; Vale of Neath Colliery Co. v. Furness 
Ch. 270 ; Dui‘ant v. lloberts & Keighley, 

1 1 Q. B. 629. 

235 . Documents connected by reasonable In- 
ference — Letter & bill of parcels.] — S aunderson v, 
Jackson, No. 283, post. 

236 . Entry by auctioneer in sale catalogue 

against lot sold— Entry of agent’s name.] — Whore 
goods were sold by auction to an agent, the 
auctioneer wi’ote the initials of the agent’s name, 
together with the prices, opposite the lots purchased 
by him, in the printed catalogue ; & the principal 
afterwards, in a letter to the agent, recognised the 
purchase : — Held : the entry in the catalogue, 
the letter, coupled together, were a sufficient 
memorandum of the contract within 8tat. Frauds. 
— FniixiMORE V. Barry (1808), 1 Camp. 513 ; 
170 E. R. 1040, N. P. 

237 . In conditions of sale in cata- 

logue.] — Kenworthy v. Schofield, No. 257, 
post. 

238 . Order signed by seller in books of 

buyer.] — (1) An order for goods, wiiten <fe signed 
by the seller in a book of the buyers, but not 
naming the buyers, may be connected with a letter 
of the seller to his agent mentioning the name of 
the buyer, & with a letter of tlie buyer to the seller 
claiming the performance of th(i order, to constitute 
a complete contract within Stat. Frauds. 

(2) It is no objection to the validity of a contract 
for the sale of goods signed by the seller, that the 
seller cannot enforce the same contract against the 
buyer, because tlie buyer has never signed it. — 
Allen v. Bennet (1810), 3 Taunt. 109; 128 

E. K. 07. 

Annotations : — As to (1) Consd. lOdgway v. Wharton (1857), 

6 H. L. Caw. 238 ; Jonen a. Joyiu^r (1900), 82 L. T. 768. 

Refd. Stratford x>. Bosvvortli (1813), 2 Ves. & B. 311 ; 

Doholl V. lliitcliinson (1835), 3 Ad. & El. 355 ; Laythoarp 

V. Bryant (1836), 2 Bing. N. C. 735 ; Warner -r. Wffilingtoii 

(1856), 3 Drew. 523 ; Williams v. Byrnes (1863), 1 Moo. 

P. C. C. N. S. 154 ; Long r. Millar (1879), 4 C. P, D. 450 ; 

Stokes V. Whicher, [1920] 1 Ch. 411. 

239 . Letter by purchaser alleging breach 
of contract — Letters by vendor’s solicitors denying 
breach.] — The iiurchascr of 100 sacks of good 
English seconds flour, at 45s. a sack, wrote to tlie 
vendors as follows : “1 hereby give you notice, 
that the corn you delivered to ino in part per- 
formance of my contract with you for 100 sacks of 
good English seconds hour, at 45s. per sack, is of 
so bad a quality that I caimot sell it, or make 
into saleable bread. The sacks of flour are at my 
shop, & you will send for them, otherwise I shall 
commence an action.” To which the vimdors 
answered by their attorney, “ Messrs. L. & Ij. 
consider they have performed their contract with 
you as far as it has gone, & are ready to complete 
the remainder ; &, unless the flour is paid for at 
the expiration of one month, proceedings will be 
taken for the amount ” : — Held : a jury was 
warranted in concluding that the contract men- 
tioned in the vendors’ answer, was the same as 


Himting (1890; 
(191912 K. B. 
90 L. J. K. B. 
Compognle des 
735. Mentd. Ja 
Bigg V. Strong 
Fotherglll (1866 
L. R. 6 Exch. 8 
(1876), 45 L. J. 
Maxsted, [1900] 


that particularised in the pui*chaser’s letter, &, 
therefore, the two writings constituted a sufficient 
memorandum of the contract under Stat. Frauds, 
8. 17. — Jackson v. Lowe (1822), 1 Bing. 9 ; 7 
Moore, 0. P. 219 ; 130 B. R. 4. 

Annotations: — Refd. Coe v. Duffleld (1822), 7 Moore, C. P. 

252 ; Dobell v. Hutchinson (1835), 3 Ad. & El. 355 ; 

Johnson v. Dodson (1837), 2 M. & vV. 653 ; Haughton v. 

Morton (1855), 27 L. T. O. S. 36 ; W^ilklnsou v. Evans 

(1866), Har. & Ruth. 552. 

240. Written on back of Invoice.] — 

A. having sold some cheeses & candles to B., 
sent him an invoice of the goods. B. returned the 
invoice with a note, signed by him, on the back, 
to the following effect ; “ The cheese came to-day, 
but I did not take them in, for they were very 
badly crushed. 8o the candles & cheese is 
returned ” : — Held : the contents of the invoice 
were sufficiently referred to by the note on the back 
of it, & the two together constituted a sufficient 
memorandum in writing of the bargain to satisfy 
Stat. Frauds. — W ilkinson v. Evans (1806), L. R. 
1 C. P. 407 ; liar. & Ruth. 552 ; 35 L. J. 0. P. 
224 ; 12 Jur. N. S. 600 ; 14 W. R. 963. 

Annotations: — Distd. Caregan v. Richards (1860), 15 L. T, 

252. Apld. Buxton v. Rust (1872), Jj. R. 7 Exch. 279 ; 

Elliott v. Dean (1884), Cab. & El. 283. Distd. Cox v. 

Hoaro (1906), 95 L. T. 121. Consd. Thirkell v. Camhi, 

[1919] 2 K. B. 590. Refd. McCaul v. Straass (1883), 

Cab. & El. 106 : Re Hoyle, Hoylo v. Hoyle, [1893] 1 Ch. 

84 ; Dewar v. Mlutoft, [1912] 2 K. B. 373. 

241. Inventory — Valuation — Letters by 

purchaser to vendor & agent.] — Deft, having pur- 
chased the lease of a house at a public auction, ho 
afterwards wrote to the auctioneer, requesting 
him to send the key, & stating, that his auctioneer 
WcTS desirous of taking an inventory of the fixtures. 
The auctioncci's accordingly met, &, disagreeing 
as to the valuation, appointed an umiiire, to whom 
they inclosed an inventory, stating the fixtures 
to be the property of jiltfs., & valued to deft. 
The umpire made a valuation, & appraised the 
fixtures at a certain sum, & returned the inventory 
with an appraisement duly stamped. Deft., by 
letter afterwards requested pltfs.’ auctioneer to 
remove the fixtures, wliich was done ; &, on the 
following day, deft, wi'ote pltfs. that lie would 
attend at the house & pay them the amount of the 
fixtures, as settled by the appraisers. The first 
& last letters were signed by deft., but the first 
only was stamped : — Held : taking the inventory, 
appraisement, & correspondence together, they 
established a sufficient memorandum of the con- 
tract to satisfy Stat. Frauds. — H emming v. Perry 
( 1828), 2 Moo. &P. 375. 

242. Letter referring to goods of same 

character.] — (1) The traveller of pltfs., hop 
merchants in London, agreed with deft., at Leeds, 
for the sale to him, by sample, of a quantity of 
hops. Heft, wrote in his own book, which ho 
kept, the following memorandum, “ Leeds, Oct. 
19, 1836. Sold J. D.. deft., 27 pockets Playsted, 
1836, Sussex, at 103.9. ; 4 pockets Selme, Beckley, 
at 95^, The bulk to answer the sample. Samples 
& invoice to be sent per Rockingham coach. 
Payment in bankers’ at two months.” This was 
signed by the traveller on behalf of pltfs. Deft., 
on the same day, wrote to pltfs., requesting them 
to deliver “ the 27 iiockeis Playsted & the 4 


hoards which deft, had for sale. Deft, 
replied, giving particulars asked ro- 
speotiiig Quau titles &c prices. Pltf. 
wrote accepting the offer & placing a 
definite order for the siiruce hoards 
mentioned In deft.’s letter. Reooiiit 
of this letter was acknowledged : — 
Held : the coiTespondonco constituted 
a sufficient memorandum In writing to 
comply with tlio Statute. — Rhodes 
lY Co., Ltd. v. M<’Kioen (Gkougk) 


& Co., Ltd. (1921), 51 N. S. R. 178.— 

CAN. 

,] — Deft, verbally ordered 

goods from pltf. & subsequently pltf. 
showed deft, a written order & left a 
copy thereof with him. Later deft, 
wrote pltf. “ Owing to conditions here 
I will ask you to hold my order until I 
lot you know, I may need same & 
may have to cancel It.'* On his 
examination for discovery deft, ad- 


mitted that the order he referred to 
in the letter was the said wTitten 
order : — Held : the said letter & order 
were sufflcieutly connected hy deft. *8 
evidence to bo read together, & 
constituted a siifflciont memorandum 
in siting to satisfy Sale of Goods 
Act, R. S. S., 1920 ( 0 . 197), s. 6.— 
Steine V. Matiiieu (Sask.), [1923] 3 
W. W. R. 493. - CAN. 

h. .] — A niemoranduin, which 

c o 2 
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Sale of Grooos. 


Sect 4. — Contracts for £10 or upwards: Suh-sect 7, 
B, (c) C (a).] 

pockets Selmes, 1836, Sussex,’* to a third party. 
Qu,: whether this letter sufficiently referred to 
the contract in question, so as that it might have 
been connected with the entry in the book, for 
the purpose of constituting a memorandum of the 
contract within the Statute. 

(2) The bulk samples & invoice were sent to 
deft, by the coach, pursuant to the contract, but 
he returned them as not answering to the samples 
by which he bought. The jury, in an action 
for the price of the hoi)s, found that the samples 
did answer the contract : — Held : there was no 
acceptance of the goods within Stat. Frauds. 

(3) Sernble, the defence that there has not been 
a sufficient memorandum in writing of a contract 
to satisfy Stat. Frauds, may be taken under the 
general issue, without being specially pleaded. — 
Johnson v. Dodgson (1837), 2 M. &; W. 653 ; 
Murp. &; H. 271 ; 6 L. J. Ex, 185 ; 1 Jur. 739 ; 
150 E. It. 918. 

Annotatioris : — As io (2) Refd. Norman v. Phillips (1845), 
14 M. & VV. 277 ; Meredith v. Meigh (1853), 17 Jur. 049. 
As io (3) Refd. Hemming v. Trenery (1839), 9 Ad. & El. 
926. Generally^ Mentd. Buttemere v. Hayes (1839). 5 
M. & W. 456 ; Herbert \u Turner (1842), 6 Jur. 194 : 
Foster v. Mentor Life Asscc. (1854), 3 E. & B. 48 ; DuitcII 
r. Evans (1862), 1 II. & C. 174 ; Buckton v. L. & N. W. 
By. (1916), 87 L. J. K. B. 234 ; Cohen v, Boche, [1927J 
1 K. B. 169. 

• 243. Acceptance of offer by telegram — 

Signature of agent.] — Pltf. having entered into 
a contract with G., the brother of deft., for the 
sale of some hay, brought an action against deft, 
for not accepting. The judg^ at the trial admitted 
letters & telegrams signed by 0. as evidence against 
deft., & the jury found for pltf. : — Held : there was 
sufficient evidence of the authority, & the two 
telegrams, of which one was signed in C.’s name, 
in the other the name of deft, was not men- 
tioned as buyer, together constituted a sufficient 
memorandum of the contract to satisfy Stat. 
Frauds, on the ground that deft, might be treated 
as the undisclosed principal of C., who appeared 
on the telegrams to be liable as principal. — 
McBlain V, Cross (1871), 25 L. T. 804. 

244. Entry in auctioneer’s sales ledger — 

No reference to conditions of sale.] — Pltf. sent a 
mare to be sold by auction at deft.’s repository. 
Deft, advertised tiio mare for sale by auction on 
Mar. 28, 1872, circulated a printed catalogue 
of the horses to bo sold at his sale, with conditions 
of sale annexed,. in which pltf.’s mare was described 
as lot 49. Deft, had a sales ledger, wliich was 
lieaded, “ Sales by auction. Mar. 28, 1872,” in 
which pltf.’s mare was also numbered 49 ; but 
neither the catalogue nor the conditions of sale 
were annexed to the sales ledger, nor were they 
referred to therein. On Mar. 28, 1872, the lots 
described in the catalogue were put up by deft, 
for sale under the conditions. Pltf.’s mare was 
put up for sale & knocked down to M. for £33, & 
thereupon deft.’s clerk wrote in the columns of 
the sales ledger left blank for tliis purpose, the 
name of M. as purchaser, & the price. M. after- 
wards refused to take the mare : — Held : the 
catalogue & the conditions of sale were not 


sufficiently connected with the entries in the sales 
ledger to make a note or memorandum in writing 
of a contract by M. to satisfy Stat. Frauds, s. 17. 
—Peirce v. Corf (1874), L. R. 9 Q. B. 210 ; 43 
L. J. Q. B. 52 ; sub nom. Pierce v. Corf, 29 L. T. 
919 ; 38 J. P. 214 ; 22 W. R. 299. 

Annotations : — Apld. Rishtou v. Wbatmore (1878), 8 Ch. D. 

467. Consd. WylHon v. Dunn (1887), 34 Ch. D. 569 ; 

Potter V. Peters (1895), 64 L. J. Ch. 357 ; Dewar v. 

MIntoft, [1912] 2 K. B. 373. Refd. McCaul v. Strauss 

(1883), Cab. & El. 106 ; Bell v. Balls, [1897] 1 Ch. 663 ; 

Cohen v, Bochc, [1927] 1 K. B. 169. 

245. -.] — At a sale by auction 
subject to conditions, the auctioneer entered in 
his sale book the names of the vendor & purchaser, 
the subject-matter of the sale, & the amount of 
the purchase-money, but omitted, in the entry, 
to embody or make any reference to the con- 
ditions of sale. There was no other memorandum 
or contract in Avriting : — Held : there was no 
sufficient contract in writing within Stat. Frauds, 
& specific performance refused as against the 
imrchaser. — Rishton r. Whatmore (1878), 8 
Cli. D. 467 ; 47 L. J. Ch. 629 ; 26 W. R. 827. 

246. Sold note — Delivery order with 

buyer’s name.] — Cinnerv. King (1890), 7 T. L. R. 
140, C. A. 

247. Order — Invoice.] — Favets v. Acstin 

& Co. (1891), 7 T. L. R. 332. 

248. Letter — Envelope in which con- 

tained.] — An envelope & a letter which is shown by 
evidence to have been inclosed in it are so 
connected together that the envelope may be used 
to supply the name of one of the parties to a 
memorandum in writing of a contract within 
Stat. Frauds, s. 4, or Sale of Goods Act, 1893 
(c. 71), s. 4. — Pearce v, Gardner, [1897] 1 Q. B. 
688 ; 66 L. J. Q. B. 457 ; 76 L. T. 441 ; 45 W. R. 
518 ; 13 T. L. R. 349, C. A. 

Annotations : — Apld. Last r. Hucklesby (1014), 58 Sol. Jo. 

431. Consd. Stokes V. Whiclicr, [1920] 1 Ch. 411. Refd. 

Chaproniere r. Lambert (1917), 86 L. J. Ch. 726. 

249 . Recognising unsigned docu- 

ment.] — A letter written by an agent within ilie 
scope of his authority, which refers to & recognises 
an unsigned document as containing the terms of 
a contract made by his principal, is a sufficient 
memorandum of the contract within Stat. Frauds, 
s. 4, & it is not necessary, in order to satisfy Stat. 
Frauds, that the principal should have authorised 
the agent to sign the letter as a record of the 
contract. — John Griffiths Cycij5 Corpn., Dpd. 
V. Humber & Co., Ltd., [1899] 2 Q. B. 414 ; 68 
L. J. Q. B. 959 ; 81 L. T. 310, C. A. ; on appeal, 
sub nom. Humber & Co.i;. John Griffiths Cycle 
Co. (1901), 85 L. T. 141, H. L. 

Annotations : — Consd. Thirkell v. Camhi, [1919] 2 K. B. 

590. Refd. Daniels r. Trofusis, [1914] 1 Ch. 788 ; 

GrindoU v. Bass, [1920] 2 Ch. 487. 

250. Signature of vendor’s order book by 

vendee — Name of vendor stamped on cover.] — 

A purchaser of goods signed a memorandum in a 
paper book, in which orders were generally put, 
slipped into a leather cover. The name of the 
seller did not appear in the memorandum, but was 
stamped upon the cover : — Held : this was a 
sufficient memorandum to satisfy Sale of Goods 


contained the terms of a contract for 
the unconditional sale of goods, was 
made at the time of the negotiation 
between the parties, but was signed ])y 
neither. Subsequently the transaction 
was referred to In a letter written by 
the vendor to the purchaser, apparently 
relating to the memorandum, but insist- 
ing that tho contract was conditional, 
& that the condition had not been 
performed. An action having been 
brought against vendor fornondeliA^cry ; 


— Held : tho memorandum & letter, 
taken in conjmiction, did not consti- 
tute a sufficient note in writing within 
Stat. Frauds. — HAuanTON v. Morton 
(1855), 27 L. T. U. S. 36.— IR. 

k. - — -.] — Oetzks & Geriutsen v. 
New Zealand Loan & Mercantile 
Agency Co., Lto. (1899), 1 8 N. Z. L. B. 
198.— N.Z. 

l. .] — Where an agent in a letter 

to his principal reported having “ sold 


wheat which ho described as “ all yonr 
wheat ** : — Held : such reference to a 
sale was not necessarily a reference to 
two other documents previously drawn, 
nor did it incoiporate them so as to 
form a complete note of tho contract. — 
Wood Brothers r. Kennedy (1907), 
27 N. Z. L. B. 344.— N.Z. 

m. .1 — Wilson, Balk & CU)., 

Ltd. r. Wilson, [1921] N. Z. L. B, 

397.—N.Z. 
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Act, 1893 (c. 71), s. 4 . — Jones Brothers v, 
Joyner (1900), 82 L. T. 768, D. C. 

.] — See, also, Nos. 253, 254, post. 

Admissibility of evidence to connect .] — See Nos. 
234, 248, ante, 

C, Contents of, 

{a) Parties. 

See Contract, Vol. XII., pp. 143 et seq, 

251 . Necessity for names of parties — Both 
parties.] — C hampion v, Plummer, No. 280, post. 

252. .] — A memorandum of sale of 

goods in the vendor’s book, signed by the vendee 
in initials, the vendor’s name not appearing in the 
book, is not a sufficient note in writing to satisfy 
Stat. Frauds ; nor will the defect be cured by a 
letter from the vendee, in which the vendor’s 
name does appear, unless the letter clearly refers 
to the memorandum. — J acob v, Kirk (1839), 2 
Mood. & K. 221, N. P. 

253 . Connection of documents to ascer- 

tain.] — J acob v. Kirk, No. 252, ayite. 

254. .] — Deft, went into pltfs.’ shop, 

<fe agreed to purchase certain goods in the aggregate 
exceeding the value of £10. The several articles, 
with their respective i:)rices, were entered in 
pltf.’s “ order book ” on the fly leaf at the begin- 
ning of which were written the names of pltfs. ; 
&; deft, wrote his name at the foot of the entry, 
for the purpose of verifying the bargain : — Held : 
a sufficient signature of the contract by both 
parties to satisfy Stat. Frauds, s. 17. — Sarl v, 
Bourdillon (1856), 1 C. B. N. S. 188 ; 26 D. J. 
C. P. 78 ; 2 Jur. N. S. 1208 ; 5 W. R. 106 ; 140 
E. K. 79. 

Annotations : —CoJXsA. .Tones <?. Jovner (1000), 82 L. T. 708. 

Refd. Newell v. R-jidford (1807), L. K. C. 1’. 52. 

255 . Characters of parties.] — In order to 

make a valid note or memorandum of a contract 
for the sale of goods within Stat. Frauds, s. 17, the 
names of tlie parties to the contract must appear 
upon the document as such jDarties. A., the 
purchaser from B. of goods above the value of 
£10, signed a document in the following terms, 
“ A. agrees to buy the whole of the lots of marble 
purchased by B., now lying at Lyme Cobb, at 
l5. per foot ” : — Held : B.’s name not being 
mentioned as seller, the document was not a note 
or memorandum of the contract within Stat. 
Frauds, s. 17 . — Vandenbergti v. Spooner (1866), 
L. R. 1 Exch. 316 ; 4 II. C. 519 ; 35 L. J. Ex. 
201 ; 14 L. T. 701 ; 30 ,1. P. 646 ; 12 .Tur. N. S. 
527 ; 14 W. R. 843. 

Annotations: — Distd. Newdl v. Iladford (18(>7), L. 11. :> 

C. P. 52. Dbtd. Cohen v. Koehe, [11J27] 1 K. B. 1G9. 

Refd. Jones v. Joyner (IGOO), 82 L. '1'. 7G8. 

256 . Admissibility of parol evidence.] 

— On a purchase of flour, J. W., a duly authorised 
agent of deft, made the following entry in a book 
belonging to N., “ Mr. N. 32 sacks culassos at 39s., 
280 lbs. to wait orders. — .T. W.” In an action by 
N. for the non-delivery of the flour, this entry was 
proved, & it was proved by parol evidence that 
N. was a baker, deft, a flour merchant : & a 
correspondence subsequent to the purchase was 
put in relating to the delivery of flour by deft, 
to pltf. : — Held : the above entry was a sufficient 
memorandum in writing of the contract to satisfy 
Stat. Frauds : for that the parol evidence of the 
relative trades of the parties was admissible, &. 

PART II. SECT. 4. SUB-SECT. 7.— 

C. (a). 

n. Necessity for names of.] — Where 
an offer, signed by deft, to exchange a 
stock of goods for land, did not in any 
way designate the person to whom it 


independently of the correspondence, showed that 
deft, was the seller & pltf. the buyer of the flour. — 
Newell v. Radp^ord (1807), L. R. 3 C. P. 52 ; 37 
L. J. C. P. 1 ; 17 L. T. 118 ; 16 W. R. 79. 

Annotations : — Folld. Cohen v. Ilochc, [1027J 1 K. B. 169. 
Refd. Sheers v, Thimbloby (1897), 70 L. T. 709 ; He 
Holland, Gregg v, Holland, [1902J 2 Ch, 360. 

257. Agent’s name.] — At a sale of goods 

by auction, certain conditions of sale were read 
before the biddings commenced, but were not 
attached to the cat^ogue. An agent for deft, was 
the highest bidder for a lot & the auctioneer put 
down the price £105, & the agent’s name opposite 
that lot. in his catalogue : — Held : sales of goods 
by auction are within Stat. Frauds, s. 17, & no 
sufficient memorandum of the bargain was signed 
to satisfy Stat. Frauds, s. 17, the conditions of 
sale not being annexed to the catalogue. Had 
they been annexed, it would have sufficed to put 
down the agent’s name, that of his principal not 
being necessary. — K enworthy v. Schofield 
( 1824), 2 B. & C. 945 ; 4 Dow. & Ry. K. B. 556 ; 2 
L. J. O. S. K. B. 175 ; 107 E. R. 633. 

Annotations : — Apld. Bishton v. Whatmoro (1878), 8 Ch. D. 
107. Refd. Bale v. Humfrey (1858), E. B. & E. 1004 ; 
North Staffordshire Uy. v. Peek (i860), E. B. & E. 986 ; 
Maddison v. Aldersou (1883), 8 App. Cas. 467 ; Oliver v. 
Hunting (1890), 41 Ch. D. 205. 

258. Agent acting for undisclosed 

principal.] — D. M. & co., brokers in London, being 
employed by one S. to purchase oil, dealt with 
T. <fc M., brokers, who were employed by pltf. to 
sell oil, without either broker disclosing the 
names of their principals. D. M. & co. delivered 
to T. Sc M. a note as follows : “ Sold this day for 
Messrs. T. & M. to our principal ten tons of oil,” 
specifying the terms & price, wliich was above £10. 
The note was signed D. M. & co., brokers. Quarter 
per cent, brokerage to D. M. & co. D. M. & co. 
did not disclose the name of their principal S. 
till aft^er the lapse of an um-easonable time, when 
S. bad become insolvent. Pltf. sued D. M. & co. 
for not accepting the oil, laying the sale as by 
himself to D. M. & co. Defls. denied the contract. 
On the trial, pltf. proved a custom in the trade that, 
when a broker iiurchased without disclosing the 
name of his principal, he was liable to be looked 
to as principal : — Held : evidence of the custom 
was admissible, as not contradicting the written 
instrument, but explaining its terms, or adding a 
tacitly implied incident ; Sc the note thus ex- 
jilained was a sufficjent memorandum of the. 
contract sued upon to satisfy Stat. Frauds. — 
Dale ik Humfrey (1858), E. B. Sc E. 1004 ; 6 
W. R. 854 ; 120 E. R. 783 ; sub norm Humfrey v. 
Dale, 27 L. J. Q. B. 390 ; 31 L. T. O. S. 328 ; 
5 .Tur. N. 8. 191. Ex. Ch. 

Annotations : — Apld. Fleet v. Murton (1871). L. B. 7 Q. B. 
126; Hutchinson v. Tathani (1873), L. li. 8 C. P. 482. 
Consd. Southwell v. Bowditch (1876), 1 C. 1\ 1). 374. 
Distd. Miller, Gibb v. Smith & Tyrer, fl917] 2 K. B. 141. 
Refd. Mvers v. Sari (I860), 3 E. & E. 300 ; Field v. Lolcan 
(1861), 6 11. &. N. 617 ; Bohlnaon v. Mollett (1875), 33 
J.. T. 544 ; Pike r. Ongloy (1887), 18 Q. B. D. 708 ; Jie 
North Western Biibhcr Co. & HUttenbach, [19081 2 K. B. 
907 ; Produce Brokers Co. v. Olympia Oil & Cake Co., 
[1916] 1 A. C. 314 ; Re Sutro & Heilbut, Symons, [1017] 
2 K. B. 348 ; Wostacott v. Hahn, [1018] 1 K. B. 495 ; 
I’oJgrave, Bro\vn v. S.S. Tiirid, 11922] 1 A. C. 397 ; Boderi 
Akt. Aeolus v. Hillas (1925), 95 L. J. K. B. 103. 

259. .] — The vendor’s name was 

omitted from the conditions of sale by auction 
of a house Sc from the indorsed form of contract 
to bo signed by a purchaser. The house was not 

Sc an acceptance of an offer beneath 
deft. *8 signature, signed by pltf.’s as- 
signor, did not cure the defect. — ^W hitk 
V. TOMAIJN (1890), 19 O. R. 513.— CAN. 

o. .] — ^Whore a memorandimi 

was written on ordinary letter-paper 
of the purchasers, upon which wan 


was supposed to bo made or for whom 
It was intended, & such person could 
not be ascertained without extrinsic 
parol evidence adding to tho memo- 
randum : — Held : not to be an agree- 
ment in writing within tho statute so as 
to entitle pltf. to specific performance ; 
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Sect 4. — Contracts for £10 or upwards: Sah-scct. 7, 
0, (a) (£? (?)) L, a,, Hi., iv. dg t;.] 

sold at the auction ; but subsequently deft, sent 
a letter addressed on the face of it to J. & co., who 
were the auctioneers, offering to purchase the house 
for £350, Sc stating that if his offer was accepted 
he would “ sign contract on auction particulars.” 
J. & CO. replied by letter stating that on behalf 
of their client, who was the vendor, naming her, 
they accepted the offer “ subject to contract as 
agreed. We enclose draft contract.” The draft 
was identical with the contract embodied in the 
conditions of sale & indorsement, except that 
the draft stated the vendor’s name ; but deft, 
never signed it : — Held : as the offer contained 
the names of both contracting parties, though one 
was only agent of an undisclosed vendor, on its 
acceptance there was a valid contract within 
8tat. Frauds ; the acceptance was absolute & 
unconditional, inasmuch as a form of contract 
definitive in all its terms was identified by the 
offer, & signature to the form of contract was 
unnecessary. — Filby v. Hounsell, [1896] 2 Ch. 
737 ; 65 L. .T. Ch. 852 ; 75 L. T. 270 ; 45 W. K. 
232 ; 12 T. L. R. 612 ; 40 Sol. Jo. 703. 

Annotations: — Consd. Clark v. PoLlnson (1903), 51 W. P. 
443 ; Lovesy v. Palmer, [1916] 2 Ch. 233 ; liosHdale v. 
Denny, [1921] 1 Ch. 57. Refd. Chllliiiffworth v. Esche 
(1923), 129 L. T. 808. 

260. Parol evidence to identify 

principal.] — In an action on a written agreement, 
purporting on the face of it to be made by deft. 
& subscribed by him for the sale & delivery by 
him of goods above the value of £10, it is not 
competent for deft, to discharge himself on an 
issue on the plea of non assumpsit, by proving that 
the agreement was really made by him by the 
authority of, & as agent for, a third person. Sc 
that pltf. knew those facts at the time the agree- 
ment was made Sc signed. — Higgins v. Senioii 
(1841), 8 M. & W. 834 ; 11 L. J. Ex. 199 ; 151 
js R 1278 

Annotations :—hv\Si. Calder v. Dobell (1871). L. 11. 6 C. P. 
480. Reid. Holding v. EUIott (1860), 5 H. & N. 117; 
Wako V. Harrop (1861), 9 W. 11. 788 ; Fawkes v. Lamb 
(1862), 31 L. .1. Q. B. 98 ; WiUiamson v. Barton (1862), 
7 IT. & N. 899 ; Boyal Exchange Assce. v. Moore (1863), 
2 Now Hop. 63 : Fisher v. Marsh (1865), 6 B. & S. 411 ; 
(;ropper v. Cook (1868), L. 11. 3 C. P. 194 ; Fleet v. 
Murton (1871), L. II. 7 Q. B. 126 ; Armstrong v. Stokes 
(1872), L. K. 7 Q. B. 598 ; Southwell v. Bowditch (1876), 
45 L. J. Q. B. 630 ; Pontifex & Wood v. Hartley (1803), 
62 L. J, Q. B. 196 ; Rederiakt. Argonaut v. llanl, [TOlsj 
2 K. B. 24 7 ; Ariadne S.S. Co. v. McKelvie, [19221 1 K. B. 
518. Mentd. Fox v. Frith (1842), 10 M. & W. 131; 
Bristowe v. Whitmore (1861), 4 L. T. 622 ; Browning v, 
1 Provincial Insce. for Canada (1873). L. II. 5 P. C. 203. 

261. -.] — C., a broker, was autho- 
rised by deft, to buy cotton for him, but not to 
disclose his name. C.’s credit not being good 
enough to enable him to obtain a contract upon 
his own sole responsibility, he gave pltfs. the name 


of liis principal, & bought & sold notes were 
exchanged between pltfs. & C., in which the latter 
was named as the buyer. C. sent deft, an advice 
note informing him that he had bought the 
cotton of pltfs. ” for him,” Sc deft, did not repudiate 
the transaction. An invoice was made out to C., 
&, the market falling, C. was called upon by pltfs. 
to accept Sd pay for the cotton, Sc threatened with 
legal proceedings. Failing to obtain payment 
from O., pltfs. sued deft. : — Held : the fact of 
deft.’s name being disclosed at the time of the 
contract did not preclude pltfs. from having 
recourse to him ; parol evidence of the circum- 
«tances under which the contract was made was 
admissible ; & the insertion of C.’s name in the 
contract, though his principal was known at the 
time, &; the subsequent demands upon C. for pay- 
ment, did not necessarily amount to an election 
on the part of pltfs. to give credit to C., & to him 
only. — Calder v. Dobell (1871), L. R. 6 C. P. 
486 ; 40 L. J. C. P. 224 ; 25 L. T. 129 ; 19 W. R. 
978, Ex. Ch. 

Annotations: — Refd. Fleet v. Murton (1871), L. 11. 7 Q. B. 
126; Browning v. Provincial Insce. for Canada (1873), 
L. B. 5 P. C. 263 ; Curtis v. WiUiamson (1874), L. K. 10 
Q. B. 57. Mentd. Longman v. Hill (1891), 7 T. J.. K. 639 ; 
Codlings. Mowlcn, [1914] 2 K. B. 61 ; Bennett?’. White- 
bead, i 19261 2 K. B. 380. 

262 . Effect of party signing as agent.] — H. 

made a verbal offer to which C. verbally 
accepted, for the sale to C. of 3,000 bales of jute 
to arrive. In a claim made by C. against II. for 
non delivery, the only note or memorandum in 
writing of the contract which C. relied upon was a 
document signed by 11. wliicli purported to be a 
contract for tlie sale of tlio jute to C. by S. Brothers, 
by H., their agent : — Held : there was no note or 
memorandum in writing, within Sale of Coods 
Act, 1893 (c. 71), s. 4, of a contract of sale between 
H. Sc C. — Ee Cox, McEuen Sc Co. Sc IIoare, 
Marr Sc Co. (1907), 96 L. T. 719, C. A. ; affg. 
S. C. suh nom. Cox v. Hoare (1900), 95 Tj. T. 121. 

(6) Terms. 
i. In General. 

See Contract, Vol. XII., pp. 148 et seq. 

263 . Must contain all essential terms.] — Deft, 
verbally ordered of pltf. certain looking-glasses 
& other articles. The glass was to be best plate 
glass, & deft, required them to be sent by a par- 
ticular boat. Pltf. sent an invoice Sc letter i-o 
deft, by post, with charges for insurance, loan of 
packing cases, etc. Deft, replied that the articles 
had not arrived, he objected to the charge for loan 
of cases in tlie invoice, saying nothing as to the 
rest. The goods were sent off, not by the boat 
deft, had ordered, but by another, Sc were lost 
on the voyage ; — Held : there was not a sufficient 
note in writing of the bargain by deft, to satisfy 


a i)rinted heading of the name of 
the trading firm representing the 
purchasers, hut contained no other 
reference to the purchasers : — Held : 
such memorandum did not comply 
with Sale at Goods Act, 1895, s. 6. — 
Wood Brothers v. Kennedy (1907), 
27 N. Z. B. 344.— N.Z. 

p. -.] — Murray llorKiNS, 
[1919] N. Z. L. B. 689.— N.Z. 

PART 11. SECT. 4, SUB-SECT. 7. - 
C. (b) i. 

263 1. Must contain all essential 
terms.] — The conditions of sale must he 
annexed to the list of purchasers, so 
as to make a complete contract to 
hind the vendee under Stat. Frauds. 
The signed list should show the weight 
& value of the articles purchased, & 
the price given for them. — Sandeord 


V. O’Donohue (1841), 1 Out. Dig. 380. 

—CAN. 

263 li. .] — The note or memo- 
randum required hy Sale of Goods Act, 
1919 (c. 4), 8. 4, must contain all the 
terms agreed upon by the parties at 
the time such note or memorandum is 
made & signed. — Berry v. Kobinhon 
(1921), 67 D. L. H. 500 ; 49 N. B. K. 
166.— CAN. 

263 iii. .]— Mahalen v. Dublin 

& Cuapelizod Distillery Co. (1877), 
I. R. 11 C. L. 83.— IR. 

263 iv. .] — Deft, purchased at an 

auction certain lots of maize, the pro- 
perty of pltfs., the bulk of which was 
In store. In an action for not removing 
the maize within the time mentioned 
In the conditions of sale, & to recover 
the loss upon a re-sale, pltfs. & 4he 


auctioneer deposed that the sale was 
by sample ; (to it appeared that samples 
had been exhibited at the auction, but 
the entry in the auctioneer’s books of 
the sales to deft, omitted to state that 
the sale was by sample : — Held : the 
sale having been in fact by sample, the 
entry In the auctioneer’s book omitted 
a material term of the contract in not 
stating that the sale was by sample, & 
therefore was not suffleiont memo- 
randum of the contract under Stat. 
Frauds. — M'Mutxen v. Helbero 
(1870), C L. B. Ir. 463.— IR. 

263 V. .] — To constitute a valid 

memorandum of a contract for the sale 
of goods of the value of £10 or upwards 
it ^ould contain all the material terms 
of the contract. Including the names of 
the contracting parties, or a description 
sufficient to Identify tliem. — Wood 
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Stat. Frauds, & he was not liable. — ^McCi^ban v, 
Nicollb (1861), 4 L. T. 863 ; 9 W. R. 811 ; suh 
nom, M‘Lean v. Nicoll, 7 Jur. N. S. 099. 

264. .^Lee V. GmFFiN, No. 9, ante, 

265. Deposit money.] — Brumby v. John- 

ston, No. 215, ante, 

266. .] — Defts.’ departmental manager 

orally agreed on their behalf to buy certain goods 
from pltf. & signed an order form on which was 
printed the clause, “ orders to be acknowledged 
by return,” but this term had not been orally 
agreed & no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer &; no con- 
tract, that there was no written memorandum 
to satisfy Sale of Goods Act, 1893 (c. 71), s. 4, as 
the only document contained a clause wliich had 
not been agreed : — Held : the words on the order 
form, ‘‘ orders to bo acknowledged by return,” 
were not intended to be words of contract, & the 
words ” by return ” related only to the time within 
which, & not to the method by which, acknow- 
ledgment was to bo made, & therefore there was 
a concluded contract & a sufficient memorandum 
& pltf. was entitled to recover. — Willis v. Baogs 
& Salt (1925), 41 T. L. R. 453 ; 69 Sol. Jo. 543. 

ii. Agreement of Parties, 

See Contract, Vol. XII., xm, 149, 150, Nos. 
1026-1032. 

267. Must show agreement of parties.] — IIold- 
ERNESS V, Bass, No. 149, ante, 

268. Letters containing terms of sale — No 

admission of existence of contract.] — A letter 
written by deft, in answer to letters of pltf. con- 
taining the terms of a bargain for the sale of 
cotton, held not to amount to a sufficient memo- 
randum within Stat. Frauds, s. 17, because it did 
not amount to an absolute admission of the 
existence of a contract in the terms alleged by 
pltf., being equally consistent with the existence 
of a different contract. — Cabegan v, Richards 
(1866), 15 L. T. 252. 

269. Inclusion of additional terms.] — 

A traveller for defts. saw pltf., a builder, & showed 
him a specification of various kinds of timber 
which defts. had on offer for sale. Pltf. marked 
some items that he wished to buy, & the traveller 
said he might have them. Next day the traveller 
delivered to pltf. a sold note stating the trans- 
action, but bearing in small print along one side 
the words : ” Goods are sold subject to their being 
on hand & at liberty when the order reaches the 
liead office.” Pltf. denied that he ever saw this 
condition, & there was evidence as to the difficidty 
of reading it. Some of the items of timber not 
having been delivered, pltf. sued for damages for | 


breach of the oral agreement in the county ct., & 
defts. relied in defence on the condition, or, in 
the alternative, on a custom of the trade corre- 
sponding to the condition. The county ct. judge 
gave judgment in favour of pltf., holding (a) the 
alleged custom was not proved, & (6) pltf. never 
saw the condition, & that an ordinary business 
man acting with ordinary care might be excused 
for not doing so ; — Held : by the Ct. of Appeal, 
there was evidence to support the county ct. judge’s 
finding ; as the sold note contained a condition 
not part of the original verbal contract & not 
assented to by pltf., it was not a proper memo- 
randum in writing of the agreement between the 
parties ; & pltf. was entitled to succeed on the 
oral contract, the defence that there was no 
sufficient memorandum in writing of the agreement 
not having been pleaded. — Roe v, Naylor 
(R. A.), Ltd. (1918), 87 L. J. K. B. 958 ; 119 L. T. 
359, C. A. 

Annotaiions : — Distd. Walls v. Centaur Co. (1921), 126 L. T. 

242. Refd. Armour v, Walford (London). [1921] 3 K. B. 

473 ; Ivoskaa v. Standard Marine Insco. (1927), 137 L. T. 

165. Mentd. The Luna, [1920] P. 22. 

iii. Goods Sold. 

See Contract, Vol. XII., p. 150, No. 1033. 

270. Memorandum containing no reference to 
quality.] — Where a broker employed by the seller 
alone, effects a contract by means of a note sent 
to & accepted by the purchaser, a variation 
between this note & a note sent by the broker to 
the seller is immaterial. Letters not containing 
any reference to the quality or the time for pay- 
ment of goods sold as agreed upon do not consti- 
tute a sufficient memorandum of the contract to 
satisfy Stat. Frauds. — McCaul v, Strauss & Co. 
(1883), Cab. & El. 106. 

iv. Time for Payment, 

See, generally, Contract, Vol. XII., pp. 150, 151, 
Nos. 1034-1037. 

271. Necessity to state.] — McCaul v. Strauss 
& Co., No. 270, ante, 

V. Price, 

See Contract, Vol. XIT., p. 152, Nos. 1016- 
1052. 

272. Where price agreed on — Sum of money.] — 

The note or memorandum in writing of the bargain 
in the case of a sale of goods for the price of £10 
or upwards, requned by Stat. Frauds, s. 17, 
must state the price for which the goods were 
sold. — Elmore v, Kingscote (1826), 5 B. & C. 
583 ; 8 Dow. & Ry. K. B. 343 ; 108 E. R. 217. 
Annotations : — Apld. Acebal i\ Levy (1834), 10 Blngr. 376. 

Expld. Hoadly v. M'Laiuo (1834), 10 Bing. 482. Consd. 

Ashcroft i?. Morrin (1842), 4 Man. & Q. 450. 


Buotiiers V. Kennedy (1907), 27 
N. Z. L. K. 344.— N.Z. 

263 vi. .] — Hansen v, Craig & 

Rose (1859), 21 Dunl. (Ct. of Seas.) 
432 ; 31 So. Jur. 236. —SCOT. 


PART II. SECT. 4, SUB-SECT. 7.— 

C. (b) ii. 

267 i. Must show aarrement of 
parties.] — A statoment in - a letter 
written to a third person by one of 
defts., that he had an offer from pltf. 
for the purchase of a schooner, hut 
not stating in the letter that he had 
aooepted it, is not a sufficient memo- 
randum In wrltingr within St-at. Frauds, 
R. S. N. S. 1900, o. 141, 8. 11, to enable 
the party making: the offer to recover 
damages for breach of contract against 
the writer for failure to deliver the 
schooner. — A llen v. Graves (1»08), 
43 N. S. R. 249 ; 0 E. L. R. 34 7.— CAN. 


PART II. SECT. 4. SUB-SECT. 7.— 
C. (b) iii. 

q. Printed form of words — Con- 
taining terms) known to parties to he 
unirue — IVhether terms paH of contract,] 
— Carlisle Nephews & Co. v, 11 uu- 
MOOK Roy (1 883), I. L. R. 9 Calc. 679 ; 
13 C. L. R. 120.— IND. 


r. Memorandum containing no note 
of specific goods contracted for .] — A 
letter from the terms of which the 
exact quantity of goods said to bo 
contracted for can be ascertained by 
subsequent measurement, but from 
whicli it cannot be asoertained that the 
goods to be measured are the speoiflo 
goods contracted for, is not a sumcient 
note or memorandum In writing, 
within Stat. Frauds. — Carroll v. 
COWELL (1838), 1 Jebb & S. 43.— IR. 


PART II. SECT. 4, SUB-SECT. 7.— 
C. (b) iv. 

t. Left to he settled hy further negoti- 
ations—No agreement made — Rights of 
parties .] — A contract in writing for tlio 
sale of goods is not complete, under 
Stat. Fi’auds, s. 17. whore, although 
the price is stated in it, the contract 
shows upon its face that the time for 
payment is left to bo settled by further 
negotiations, as to which there has 
been no agreement ; & the fact that 
possession of tho goods Is taken under 
the terms of the agreement does not 
affect tho rights of the parties. — House 
V. Brown (1907), 10 O. W. R. 396 ; 11 
O. L. R. 500,— CAN. 


PART II. SECT. 4, SUB-SECT. 7.— 
C. (b) V. 

a. Necessity to state ,] — Where the 
real contreict for sale of goods is to bo 



392 


Sale of Goods. 


Sect, 4. — Coyiiracts for £10 or upivard.'i : Sub-sect, 7, 
C, (b) v.,<S:D, (a) d: (6).] 

273. “ The then usual & shipping price.’’] 

— ^Acebal V, Levy, No. 167, ante, 

274. No price fixed — Inference for sale at 
reasonable price.] — Hoadly v, M‘Latne, No. 446, 
post, 

276. On moderate terms.”] — An order 

for goods “ on moderate terms,” is a sufficient 
memorandum within Stat. Frauds, s. 17. — ^Ash- 
croft V, Morrin (1842), 4 Man. &; G. 450 ; 11 
L. J. C. P. 265 ; 6 Jur. 783 ; 134 E. R. 185. 
Annotation : — Apld. Joyce r. Swann (1804), 17 C. B. N. S. 

84. Refd. Pontifex v. Wilkinson (1845), 1 C. B. 75 ; 

Marshall v. PoweU (1846), 8 L. T. O. S. 159. 

276. Ambiguity — Admissibility of parol evi- 
dence.] — Declaration stated that deft, had sold 
pltf. eighteen pockets of Kent hops at the price of 
£5 per hundredweight, but failed to deliver accord- 
ing to promise. Issue being joined on non 
assumpsit^ it appeared that tlio contract was in 
writing, as follows : sold 18 pockets Kent hops, at 
100s. : & that a pocket contained more than a 
hundredweight : — Held : evidence might be given 
to show that, by usage of the hop trade, a contract 
so worded was understood to mean £5 per hundred- 
weight. — Spicer v. Cooper (1841), 1 Q. B. 424 ; 
1 Gal. & Dav. 52 ; 10 L. J. Q. B. 241 ; 5 Jur. 
1036 ; 113 E. R. 1195. 

Annotations : — Gonsd. Sari v. Bourdillon (1856). 1 C. B. N. S. 

188. Refd. Foster v. Mentor Life Assco. (1854), 18 Jur. 

827 ; Newell v. lladford (1867), L. R. 3 O. P. 52. 

‘ 277, Reference to price list.] — Deft. 

a^eed to purchase of pltf. certain goods at a 
discount of 25 per cent, from a list of goods with 
jjrices annexed, & he signed a^' order for the goods 
referring to the list. The terms as to discount 
were not mentioned in the order. Deft, after- 
wards wrote to pltf. requesting him to send the 
invoice, which he did. Deft, wrote in reply a 
letter, signed by him, returning the invoice 
declining to take the goods ; — Held: (1) the order 
was not a sufficient memorandum of tlie bargain 
within Stat. Frauds, s. 17, iis it did not contain 
the price ; (2) the letter returning the invoice was 
not a sufficient admission of the contract as 
stated in the invoicci, so as to satisfy the statute.— 
Goodman ik Griffiths (1857), 1 11. & N. 574 ; 
26 L. J. Ex. 145 ; 28 L. T. O. S. 321 ; 5 \V. R. 
369 ; 156 E. R. 1331. 

D, Signature, 

(a) Necessity for. 

See Contract,- Vol. XII., pp. 152, 153, Nos. 
1053-1066. 

278. General rule.] — Pltf. cannot sue another 
for not accepting goods, if the contract note was 
only signed by pltf. ; for if pltf. acted as a broker, 
he^ cannot sue as a principal ; & if he were a 
principal, his signing would not bind deft. — 
Rayner V, Linthorne (1825), 2 C. & P. 124 ; Ry. 
& M. 325 ; 172 E. R. 57, N. P. 

279. .] — Smith v. Sparrow, No. 307, post, 

280. Signature of both parties.] — A note or 
memorandum in writing of a contract for the sale 
of goods, signed by the seller only, is not a sufficient 
memorandum within Stat. Frauds. — Champion v, 
Plummer (1805), 1 Bos. & P. N. R. 252 ; 127 
E. R. 458. 

Annotations : — Expld. Allen v. Bennet (1810), 3 Taunt. 169. 


Gonsd. Gale v, Wella (1824), 1 C. & P. 388. Distd. Hem- 
ming V. Perry (1828), 2 Moo. & P. 375. Gonsd. Dobell v, 
Hutchinson (1835), 3 Ad. &_E1. 355. Apld. Grahani v. 


238 ; Warner r. Willln^on ^1856), 3 Drew. 523 ; Skelton 
r. Colo (1857), 1 De G. & J. 587 ; Humfroy v. Dale (1858), 

5 .Tur. N, S. 191 ; Liverpool Borough Bank v, Eoclea 
(1859), 4 H. & N. 139; Williams v. Byrnes (^1863). 1 
Moo. P. C. C. N. S. 154. Mentd. Brown v. Do U^nton, 
Gay V. Lander (1848), 6 C. B. 336. 

281. Whether validity of contract affected.] — 
Allen v , Bennet, No. 238, ante, 

282. Necessity for signature of other party.] — 
A memorandum signed by defts., whereby they 
agreed to give so much for goods, takes the case out 
of Stat. lYauds, s. 17, though not signed by the 
seller, nor expressing any consideration for defts.’ 
promise, otherwise than by inference from their 
own obligation. — E gerton v, Mathews (1805), 

6 East, 307 ; 2 Smith, K. B. 389 ; 102 E. R. 
1,304. 

Annotations: — Apld. Allen v. Bennet (1810), 3 Taunt. 169. 
Gonsd. Laythoarp v. Bryant (1836), 3 Scott, 238; Sieve- 
wrlght r. Archibald (1851), 17 Q. B. 103. Apld. Sari v. 
Bourdillon (1856), 1 C. B. N. S. 188. Refd. Bateman v, 
Phillips (1812), 15 East, 272 ; Jenkins v. Reynolds (1821), 

3 Brod. & Bing. 14 ; Lees v. Whitcomb (1828), 3 C. & P. 
289 ; Williams v. Byrnes (1863), 1 Moo. P. C. C. N. S. 154. 

Sale by auction.] — A uction & Auctioneers, 
Vol. III., pp. 7, 8, Nos. 47-49, 52, 53. 

(6) Sufficiency of. 

See Contract, Vol. XII., pp, 158-160, Nos. 
1121-1143. 

283. Printed heading — Name of vendor on bill 
of parcels.] — (1) A bill of parcels in which the 
vendor’s name is printed, delivered to the vendee 
at the time of an order given for the future delivery 
of goods, seems to be a sufficient memorandum of 
the contract within Stat. Frauds. 

(2) At all events, a subsequent letter written & 
signed by the vendor referring to the order, may 
be connected with tlie bill of parcels, so as to take 
the case out of the statute. — S aunderson v, 
Jackson (1800), 2 Bos. & P. 238; 3 Esp. 180; 126 
E. R. 1257. 

Annotations : — As to (1) Distd. Schneider v. NoitIb (1814), 2 
M. & S. 286. Gonsd. Ashcroft v. Morrin (1842), 6 Jur. 
783. Expld. Hubert v. Trchcme (1842), 3 Man. & U. 
743. Gonsd. Diirrcll v. Evans (1862), 1 H. & C. 171. 
Apld. Cohen r. Roche, 11927] 1 K, B. 169. Reid. Wade 
V, L. & N. W. Ry. (1920), 90 L. J. K. B. 593. As to (2) 
Gonsd. AJlen v. Bonnet (1810), 3 Taunt. 169. Apld. 
Jackson r. Lowe (1822), 1 Bing. 9. Gonsd. Kenworthy v. 
Schofield (1824), 2 B. & C. 945. Distd. Richards r. Porter 
(1827), 5 L. J. O. S. K. B. 175. Apld. HoatUy v, M‘Laino 
(1834), 10 Bing. 482 ; Dobell v. Hutchinson (1835), 3 
Ad. & El. 355 ; .Johnson v. Dodgson (1837), 2 M. & AV. 
653. Distd. Smith v. Dixon (1839), 3 Jur. 770. Folld. 
Buxton V, Rust (1872), 41 L. J. Ex. 173. Refd. Laythoarp 
V, Bryant (1836), 2 Bing. N. C. 735 ; Jackson r. Oglander 
(1865), 2 Hem. & M. 465. Oenrrallu, Refd. Murphy v. 
Bdeso (1875), 44 L. J. Ex. 40. Mentd. Squire v. Campbell 
(1836), 1 My. &Cr. 459. 

284. .] — A bill of parcels, in which the 

name of the vendor is printed, & that of the vendee 
written by the vendor, is a sufficient memorandum 
of the contract within Stat. Frauds to charge the 
vendor. — S chneider v . Norris (1814), 2 M. & S* 
286 ; 105 E. R. 388. 

Annatntions : — Apld. Jackson v. Lowe (1822), 1 Bing. 9. 
Distd. Richards v. Porter (1827), 5 L. J. O. S. K. B. 175. 
Apld. Johnson v, Dodgson a837), 2 M. & W. 653. Gonsd. 
Durrell v, Evans (1862), 1 H. & C. 174 ; Tourret v, Cripps 
(1879), 48 L. J. Ch. 567 ; Hucklesby v. Hook (19()0), 
82 L. T. 117. Apld. Behnke v. Bede Shipping Co., [1927] 
1 K. B. 649 ; Cohen v. Roche, [1927] 1 K. B. 169. Refd. 
Laythorpe v. Bryant (1836), 2 Hodg. 25 ; Hughes v. 


In writing the true consideration must 
be stated. — BnuoE r. Garnett (1884), 
10 V, L. R. (L.) 126.— AUS. 

PART II. SECT. 4, SUB-SECT. 7.— 
D. (b). 

b. Surname.] — A memorandum is 


“ signed ” within Stat. Frauds, If only 
the surname of the purchaser is written 
on it by the auctioneer. — Farquhar v. 
Billman (1901), 40 N. S. R. 289.— CAN. 

c. Printed heading — Word ** and ” 
inserted by agent of both jiartics .] — 
Gibb v. Canadian Northern Con- 


struction Co. (B. O.), [1918] 3 W. W. 
R. 396 ; 43 p. L. R. 276.— CAN. 

d. Sale note not signed but con- 
tract note signed — Whether sufficient .] — 
Russell & Baird, Ltd. v. Hob an, 
[1922] 2 I. R. 159.— IR. 
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^78 ; Jenkyns v. Galsford & Thrlngr 
^ l‘^2 ; Buxton r. Bust (1872), 

h F- ^ l'>ans V. Hoare, [1892] 1 Q. B. 593 ; 

Wade V. L. & N. W. lly. (1920), 90 L. J. K. B. 593. Mentd. 
UoniH V. Cuming (1845), 1 Lut. Beg. Cas. 200. 


285. Adopted & recognised by parties.] — 

Behnke V, Bede Shipping Co., No. 3], ante, 

286. Document written by third party — In 
presence of defendant.]— A buyer of goods re- 
quested D., the agent of the seller, to write a note 
of the contract in the buyer’s book : T>, did so, & 
signed the note with his own name : — Held : 
such note was not a sufficient note, under Stat. 
frauds, to bind the buyer. — Graham v. Musson 
(1839), 5 Bing. N. C. 603 ; 7 Scott, 709 ; 8 L. J. 
C. P. 324 ; 3 Jur. 483 ; 132 E. R. 1232. 


Annotations : — ^Folld. Graham v. Fretwell (1841), 3 Man. & 
G. 308. Expld. Mews \\ (Jarr (1856), 1 H. & N. 484. 
D stf Diirroll v, Evans (1862). 1 H. & C. 174. Reid. 
Williams V. Byrnes (1863), 1 Moo. P. C. C. N. S. 154 : 
Vandorborgh v, Spooner (1866), 14 L. T. 701. 


287. -.] — The traveller of the vendors 
signed, at the request of the vendees, the following 
entry of a contract for the sale of goods in a book 
of the latter, “ Of North & Co. London, 150 mats 
Ma. sugar at 71s. Od. as sample. Per sea, Fen- 
ning’s wharf, first & second sliips.” For fom- 
years proceeding, a variety of similar entries had 
been signed by the iraveller, goods had been 
supplied pursuant thereto, which had been 
accepted & paid lor : — Held : the entry was not a 
sufficient note or memorandum of the contract, 
under Stat. Frauds, s. 17, to bind the vendees. — 
Graham v. Frktwkij. (1841), 3 Man. & G. 308 ; 1 
Scott, N. R. 25 ; 11 L. J. C. P. 41 ; 133 E. R. 1180. 

288. Signature by agent — Name of defendant 
appearing in body of document.] — Johnson v, 
Dodgson, No. 242, ante, 

289. Agent for purposes other than 

making contract.] — Priors v, Beckett, No. 330, 
post, 

290. ,] — Whore the parties to the contract 

have not constituted the bought & sold notes the 
contract : — Held : the contract may be proved 
by parol, & the bought note signed by the broker 
may be evidence of the contract to satisfy Stat. 
Frauds. 


Where the parties agree that the bought & 
sold notes shall be the contract, tlien such notes 
are the contract ; but whore the parties have not 
so agreed, it is competent to contract by parol, & 
the bought & sold notes may constitute the 
memoranda in writing of such contract (Erbe, ,T.). 
—Fennell v. Binder (1851), 17 L. T. O. S. 148. 

291. Instructed to repudiate.] — By Sale 

of Goods Act, 1893 (c. 71), s. 4 (1), a contract for 
the sale of any goods of the value of £1 0 or upwards 
shall not be enforceable by action unless, failing 
other alternatives, “ some note or memorandum 
in writing of the contract be made & signed by the 
party to be charged or his agent in that behalf ” ; 
— Held: (1) a letter signed by the party to be 
charged or his agent in that behalf, k referring to 
other lettei'S as containing the terms of a contract 
may, although it repudiates liability on the con- 
tract, be a sufiicient note or memorandum in 
writing ; but if, while referring to other letters, it 
refuses to admit that they contain the terms of 
the contract, it is not a sufficient note or memor- 
andum ; (2) the letters in question omitted a 

material term of the contract ; (3) a solr. instructed 
to deny a contract with which his client is charged 
is not the client’s agent to make or sign a note 
or memorandum in writing of the contract for the 
purposes of the statute. — Thirkell v. Cambi, 
[1919] 2 K. B. 590 ; 89 L. J. K. B. 1 ; 121 L. T. 
532 ; 35 T. L. R. 052 ; 03 Sol. Jo. 723 ; 24 Com. 
(Air. 285, C. A. 


292. Sale by auction — Signature by auctioneer.] 

— Two stacks of straw each above the value of £1(1 
were sold by auction in separate lots to the same 
purchaser. The auctioneer wrote his name in 
the sale catalogue against the printed description 
of the first stack sold, but against that of the 
second stack, underneath his name, he wrote 
“do”: — Held: this was a sufficient signature 
within Sale of Goods Act, 1893 (c. 71), s. 4 (1). — 
Reynolds v. Hooper (1902), 19 T. L. R. 33. 
Annotation : — ^FoUd. Cohen v, Roche, [1927] 1 K. B. 169. 

293. .] — Deft., an auctioneer, cir- 

culated a printed catalogue on the front page of 
which it was stated that he, therein described by 
name, would sell on a specified date certain lots 
of furniture ; the other pages set forth the lots to 
be sold. At the sale deft, had before him an 
auctioneer’s book consisting of large sheets of 
paper, each of which liad pasted upon it a leaf 
from the printed catalogue, & on each side of the 
leaf a space for notes. Deft.’s name was nowhere 
written by him in this book. One of the lots, 
comprising certain chairs of no unusual value, 
which were the property of deft, himself, was 
knocked down to pltf. for £00. Deft, then wrote 
in his book against that lot the price at which 
it had been sold & the name of pltf. as purchaser. 
To an action by pltf. against deft, for delivery up 
of tlie chairs k alternatively damages for alleged 
breach of contract, deft, pleaded that Sale of Goods 
Act, 1893 (c. 71), s. 4, had not been complied with : 
— Held : there was within the sect, a no^ or memo- 


randum in writing of the contract duly signed by 
deft, k otherwise sufficient, k an enforceable con- 
tract between the parties. — Cohen v, Roche, 
11927] 1 K, B. 109 ; 95 L. J. K, B. 945 ; 136 L. T. 
219 ; 42 T. L. R. (i74 ; 70 Sol. Jo. 942. 

294. Signature by party other than party to be 
charged.] — The nephew of pltf. having a horse to 
sell, some negotiations took place between them ; 
but as they could not agr(‘e as to price the horse 
was not sold ; subsequently, however, pltf. wrote 
to liis nephew, making an offer for the horse, 
stating in his letter that Jio sliould consider it 
a bargain if he did not hear to the contrary. 
His nephew did not rei^ly, k liaving a sale shortly 
afteiwards of some of his effects, the horse was 
sold by mistake, the auctioneer liaving had in- 
structions from the nephew not to sell it. Two 
days after the sale the nephew^ wrote to pltf. 
the contents of wliich letter showed that he 
intended to accept liis uncle’s offer : — Held : in 
an action by pltf. against the auctioneer for the 
conversion of the horse, as there wixs no memoran- 
dum in writing binding the nephew at the time of 
the sale, k no evidence that he had at that time 
accepted the offer, the property in the horse had 
not then vested in pltf., k he could not rely on 
the subsequent letter of the nephew, as that would 
not relate back so as to complete pltf.’s title at 
the time in question. — Felthouse v, Bindley 
(1803), 1 New Rep. 401 ; 7 L. T. 835 ; 11 W. R. 
429, Ex. Ch. 

295. Signature by party to be charged — Verbal 
assent.] — A proposal in writing, signed by the party 
to be charged, & accepted by parol by the paity 
to whom it is made, is a sufficient memorandum or 


note of an agreement to satisfy Stat. Frauds, s. 4. 
— Reuss V, PiCKSLEY (1800), L. R. 1 Exch. 342 ; 
4 H. & C. 588 ; 35 L. J. Ex. 218 ; 15 L. T. 25 ; 
12 Jur. N. S. 628 ; 14 W. R. 924, Ex. Ch. 
Annotations : — Refd. Godwin v. Francis (1870), L. R. 5 
C. P. 295 ; Buxton v. Rust (1872), L. R. 7 Exch. 279 ; 
Dartford Union v. Trickott (1^88), 59 L. T. 754 ; Re Now 
Eborhardt Co., Ex p. Menzies (1889), 43 Ch. D. 118 ; 
Filby V. Hounsell, [1896] 2 Ch. 737 ; Hartley r. Hymanis. 
[1920] 3 K. B. 475. Mentd. Rye r. Purcell, [1926] l K. B. 


440 . 
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Sale op Goods. 


Sect, 4. — Contracts for £10 or upwards: Sub-sect. 8, 

A.. B, & C. (g), (b), (c) cfer (<£).] 

Sub-sect. 8. — Agency for Signature. 

A, In General. 

See Sale of Goods Act, 1893 (c. 71), s. 4 ; 
generally. Agency, Vol. I., pp. 277, 278, 284-280, 
416, 42i, Nos. 92-95, 150-170, 1109, 1153. 

296. Signature on behalf of purchaser — By 
seller’s agent.] — It is competent for the seller’s 
agent to act for the purchaser ; & in that case 
a note signed by him would bind the purchaser 
(Wilde, B.). — Darrell v. Evans (1801), 0 H. & N. 

000 ; 158 E. R. 272 ; sub nom. Durrbll v. Evans, 
30 L. J. Ex. 264 ; 4 L. T. 254 ; 7 Jur. N. S. 585 ; 
9 W. K. 038 ; subsequent proceedings (1862), 

1 n. & C. 174, Ex. Ch. 

297. No evidence of authority.] — 

In an action to recover the price of clocks sold 
by pltf. to deft., it appeared that pltf.’s traveller 
when he took the order for the goods wrote out 
in the presence of deft, upon printed forms two 
memoranda of it, putting deft.’s name upon them, 
& handing one of the papers to deft., who kept 
it : — Held : there was no evidence that pltf.’s 
traveller si^ed the memoranda as agent of deft., 
so as to bind him within Stat. Frauds, s. 17. — 
Murphy v. Boese (1875), L. H. 10 Exch. 120 ; 
44 L. J. Ex. 40 ; 32 L. T. 122 ; 23 W. R. 474. 

298. Agent exceeding his authority.] — 

Pltf. instructed defts., cotton brokers, to buy 
for him fifty bales of cotton, & they sent him a 
bought note, advising him that they had bought 
for him of H. & co., fifty bales, to arrive by a 
certain ship. In pursuance of this contract 
pltf. paid money to defts. Belts, being emi)loyed 
to buy cotton for other persons as well as pltf., 
had, in fact, entered into one contract with 
n. & CO. for three hundred bales : — Held : pltf. 
was entitled to recover back the money so paid, 
on the ground of failure of consideration, no such 
contract as that authorised & alleged to have 
been made having ever, in fact, been made. 

Pltf. authorised defts. to make one contract, 
& they made a totally different one (Pollock, 
C.B.). — Bostock V. Jardinb (1805), 3 H. & C. 
700 ; 0 New Rep. 164 ; 34 L. J. Ex. 142 ; 12 
L. T. 577 ; 11 Jur. N. S. 580 ; 13 W. R. 970 ; 
159 E. R. 707. 

Annotation : — Befd. Ilobinson v. Mollett (1875), IT. P. 7 

n. L. 802. 

299. Memorandum by seUer’s clerk — In pre- 
sence of surety for purchaser.] — A memorandum 
writt en by a clerk of pltfs. in the presence of deft., 
that deft, had called to say that he would be 
responsible for goods delivered to H. is not 
sufficient undertaking within Stat. Frauds. — 
Dixon v. Broomfield (1814), 2 Chit. 205. 
Annotation : — Refd. Simpson v. Penton (1834), 4 Tyr. 315. 

300. Position of signature immaterial.] — Pltf., 
a hop grower, having sent samples of hops for sale 
to his factor, with instructions as to price, defts., 
who were hop merchants, called at N.’s office 
to see the samples, but could not agree as to price. 
Subsequently, on the same day, defts. met pltf., 
& after a conversation about the hops, they went 
with him to N.’s office, & there, in N.’s presence, 
made pltf. an offer for the hops, which, in the 
presence & hearing of defts., pltf. asked N. 
whether he should accept, &> was advised by him 
so to do. Thereupon N. wrote out in his book 


a sale note in duplicate, each part of which was 
dated “ Oct. 19.” At the request of defts., the 
date in each part was, with pltf.’s consent, altered 
by N. to “ Oct. 20,” in order to give defts. a 
longer time for payment ; & then one part, so 
altered, was torn from the book by N., & handed 
to defts., who took it away & kept it. The note 
so handed to defts. was in the following words : 
“ Messrs. E. & co. bought of J. Sc W.” etc. The 
note on the counterfoil in the book which was 
retained by N. was as follows : “ Sold to Messrs 
E. & co.” etc. The name “ Messrs B, & co.” 
in each part was written by N., & neither part 
was otherwise signed by defts. The samples & 
an invoice were subsequently sent to defts., & 
kept by them. In an action by pltf. against 
defts. for not accepting the hops the above facts 
were proved: — Held: (1) there was evidence 
for the jury of the intention of the parties that 
N. should be their agent for the purpose of making 
a written record of a contract binding upon both 
of them ; (2) if that were so, the writing of defts.’ 
name by N. at the head of the sale note was a 
sufficient signature, binding defts. to the contract 
within Stat. Frauds, s. 17. — Durrell v. Evans 
(1862), 1 H. & C. 174 ; 31 L. J. Ex. 337 ; 7 L. T. 
97 ; 10 W. R. 605 ; 158 E. R. 848, Ex. Ch. ; 
revsg. S. C. sub nom. Darrell v. Evans (1801), 
6 H. N. 660. 

Annotations : — As (1) Distd. Murphy v. Boese (1875), L. B. 

10 Exch. 126. As to (2) Apld. Cohen v. Roche, (19271 

1 K. B. 169. Generally. Refd. Simmonds v. Humble 

(1862), 13 C. B. N. S. 258. 

301. Whether parties must Intend signature to 
be binding.] — Durrell v. Evans, No. 300, ante. 

302. Verbal contract by agent as principal — 
Written contract signed as agent.] — Be Cox, 
McEuen & Co. & IIoare, Marr & Co., No. 202, 
ante. 

B. Auctioneers. 

See Sale of Goods Act, 1893 (c. 71), s. 4 ; 
generally, Auction & Auctioneers, Vol. III., 
pp. 7-11, Nos. 45-76. 

C. Brokers. 

(a) In General. 

Agency of broker.] — See Agency, Vol. I., pp. 
279, 572, 573, Nos. 108-112, 2152, 2153. 

Authority of broker.] — See Agency, Vol. I., pp. 
307, 310, 322, 335-338, 340, 341, 348, 349, 363, 
367, 369, 375-377, Nos. 306, 333, 399, 400, 495, 
503, 610-512, 530-534, 584-588, 722-726, 702- 
764, 774-777, 817-825. 

Degree of care required — Presumption in favour 
of broker.] — See Agency, Vol. I., p. 430, No. 1221. 

(6) Agency for Either Party. 

See Agency, Vol. I., pp. 284, 285, Nos. 158-164, 

(c) When Personally Liable. 

See, generally. Agency, Vol. I., pp. 631, 633, 
630, 637, Nos. 2546, 2557, 2559, 2577-2598, 2690. 

(d) Form of Contract. 

See, generally. Contract, Vol. XII., pp. 158- 
160, Nos. 1126-1143. 

803. General rule.] — An action was brought by 
a broker in his own name for his principal : — 
Held : where the contract was by an agent who 
acted by authority the agent’s note in writing 


PART II. SECT. 4, SUB-SECT. 8.— 
C. (d). 

e. Sufficiency of memorandum — In 
absence of bought & sold notes .] — In the 
absence of a bou^rht & sold note : — 
Held : the following inomorandtim : 


Sold R. G. (deft.), for J. R. (pltf.), 
one hundred loads of oatmeal, to bo 
delivered here immediately, & to be full 
weight, & to be fully equal to sample, 
at 28s. per load, c^h,*’ was evidence 
of the contract, & a« It stated all the 


terms of the contract, & was made 
w^hllo the authority of the agent for 
both parties contlmiod, it was a 
sufficient memorandum to satisfy Stat. 
Frauds. — Rtchet v. Garvey (1847), 
10 I. L. R. 544.— IR. 
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was the note of the parties, & this would take it 
out of Stat. Frauds.— Anon. (1773), Lofft, 330, 
332 ; 98 E. R. 678, 679. 

304. Delivery of bought & sold notes— Whether 
sufficient to satisfy statute.]— Where a broker is 
authorised by one man to sell goods, & to buy such 
goods for another, an entry in his books of a sale 
of these goods from the one to the other, signed 
by him, is a binding contract between the parties. 
The bought & sold note, which is a copy of this 
entry, is not sent to the parties for their appro- 
bation, but to inform them of the terms of the 
contract. — H eyman v, Neale (1809), 2 (^.amp. 
337 ; 170 B. R. 1176, N. P. 

Annotations : — Refd. Henderson v, Harnewall (1827), 1 Y. & 

J. 387 ; Thornton v. Charles (1842), 9 M. & W. 802 ; 

Sievewright r. Archibald (1851), 17 Q. B. 103. 

305. .] — Qu, : whether the bought & 

sold notes made by a broker are not sufficient to 
satisfy Slat. Frauas, although he makes no entry 
in his book. — D ickinson v. Ltlwall (1815), 
4 Camp. 279; 1 Stark. 128; 171 E. R. 89, 
N. P. 

Annotations : -Refd. Trueman v. Lodcr (1840), 11 Ad. & El. 

589 ; SiovewTight v. Archibald (185J), 17 L. T. (). S. 204. 

306. .] — The entry of sale made in 

the broker’s book is not of necessity to be treated 
as the only evidence of a contract to satisfy Stat. 
Frauds. 

The terms of a contract of sale were entered in 
the broker’s book & not signed by him but he 
delivered to the parties the bought & sold notes 
embodying the terms of the entry & signed those 
notes : — Held : t he xiarties wore bound. — G oom 
V. Aflalo (1826), 6 B. <fc C. 117 ; 9 Dow. & Ry. 
K. B. 148 ; 5 D. J. O. S. K. B. 31 ; 108 E. R. 
390. 

Annotations : — Folld. Thornton v. Mcux (1827), Mood. & M. 

43. Refd. Hendorfion v. Harrumall (1 827), 1 Y. & J. 387 ; 

Thornton r. C^harles (184 2), 9 M. & W. 802 ; Sievowright 

r. Archibald (1851), 17 Q. H. 103. 

307. .J — A broker having a general 

authority to purchase spices for one person , having 
purchased some for that person on a Saturday, 
went to another person on the Sunday & offered 
them to him for sale, saying that he would deliver 
the contract on the Monday. The person to whom 
they were offered said, that he must have the 
contract on that day, the Sunday. A bought note 
was accordingly delivered to him on the Sunday. 
The broker could not say when he made out a sold 
note for the vendor ; whether it was within a 
week or more from the Sunday ; but stated that 
he informed him of the sale on the Monday or 
Tuesday. The entry in the broker’s book was not- 
signed : — Held : (1 ) the contract was not sufficient 
under Stat. Frauds ; A- (2) supposing it were so, 
yet that it would be void on account of its having 
been made on a Sunday. 

To render a contract vahd there must be 
mutuality ; both sides should be bound. ... If 
a broker is bound to put both names at once, 
then no fraud can be practised ; but if he is to be 
at liberty to put down my name one day & the 
other party’s another, ihen it may give rise to 
many & serious mischiefs (Best, C.J.). — Smith v. 
Sparrow (1826), 2 0. & P. 544 ; 172 E. R. 247, 
N. P. ; affd. (1827), 4 Bing. 84. 

Annotation: — As to (2) Refd. Beaumont v. Brengori (1847), 

5 C. B. 301. 

308. .] — Where a broker effects a 

sale between two parties the bought & sold notes 
delivered to them & not the entry in his book are 
the proper evidence of the contract. — T hornton 
v. Meux (1827), Mood. & M. 43, N. P. 

Annotations :~-ConBd, Slovevvrlght v. Archibald (1851), 17 

Q. B. 103. Refd. Thomtou v, Charles (1842), 11 L. J. 

Ex. 302. 


309. — Where on a sale of goods 
bought & sold notes are given the bought & sold 
notes constitute the contract between the parties 
&; not the entry of the contract made by the 
broker in bis book, but if there be no bought <Sc 
sold notes the entry in the broker’s book may bci 
resorted to. If there be a material discrepancy 
between the bought & sold notes there is no 
contract. Qu, : whether the signing of bought 
& sold notes by the clerk of the broker is sufficient. 
— Townend V. Drakeford (1843), 1 Oar. &; Kir. 
20. 

310. .] — As between buyer & seller, 

the bought & sold notes, signed & delivered by a 
broker acting for both parties, when they agree, 
& there is no signed entry of the contract in the 
broker’s book, are the memorandum in writing 
which constitutes the contract binding on both 
parties within Stat. Frauds. But when they 
materially vary, there is no such binding contract ; 
& neither the bought note delivered to the buyer, 
nor the sold note delivered to the seller, can then 
be treated by itself as such memorandum in 
writing. The entry of the contract made in the 
broker’s book, & signed by him, constitutes the 
binding contract between the parties ; & a variance 
between it & the bought or sold note afterwards 
delivered by the broker would not affect its validity. 
— SlEVEWRIGHT V. ARCHIBALD (1851), 17 Q. B. 
103 ; 17 L. T. O. S. 264 ; 117 B. R. 1221 ; sub 
nom. SrvEWRiGHT r. Archibald, 20 L. J. Q. B. 
529 * 15 Jur. 947. 

Annotations Apld. FJaonden v. Levy (18G3), 11 W. Jt. 259. 

Bistd. Parton v. Crofts (1864), 16 O. B. N. S. 11. Refd. 

Heyworth v, Knight (1864), 4 New Hep. 288. Mentd. 

Lucas V. Dixon (1889), 22 Q. B. D. 357 ; lie Hoylo, Hoyle 

r. Hoyle, 11893] 1 Ch. 84. 

311. Bought notes delivered to both parties by 
mistake.] — A broker made a contract with deft, 
for the purchase of goods & delivered by nustake 
a bought note to each party & did not mention his 
principal’s, the buyer’s, name, but made a proper 
entry of it in his book : — Held : the buyer might 
maintain an action for breach of this contract. — 
Gale v. Wells (1824), 1 C. & P. 388 ; 171 E. R. 
1243, N. P. 

312. Effect of material alteration in one note 
— Without consent of other party.] — A material 
alteration in a sale note by the broker, after the 
bargain made, at the instance of the seller, with- 
out the consent of the purchaser, annuls the instm- 
ment, so as to preclude the seller from recovering 
upon the contract evidenced by the instrument so 
altered by him. — Powell v, Divett (1812), 15 
East, 29 ; 104 E. R. 755. 

Annotations: — Consd. White v, Benekondorff (1873), 29 

L. T. 475. Refd. Sievowright v, Archibald (1851), 17 

Q. B. 103 ; Pattinson v, Luckley (1875), L. R. 10 Exch. 

330. Mentd. Davidson v. Cooper (1843), 11 M. & W 778. 

313. .] — A material alteration in a 

sold note, made by the buyer, without the know- 
ledge or consent of the seller, prevents the former 
from suing on the contract, notwithstanding the 
duty of the latter may not be varied by the 
alteration. A sold note in the following form, 
“ Sold for W. & 0. 100 tons of crushed sugar, 
as per sample, in hogsheads ” at, etc., was altered 
by the buyer without the privity of the seller, by 
adding at the foot of the paper the words “ of their 
own manufacture ” with an asterisk as a mark of 
reference, & a corresponding asterisk in the body 
of the note, after the word “ sample ” & within the 
parenthesis ; — Held : the added words imported 
that the sample was of manufacture of W. & O. ; 
&, whether they applied to the sample or to the 
bulk, they constituted a material alteration, which, 
as against the buyer, avoided the contract. — 
Mollett V, Wackerbarth (1847),' 5 C. B. 181 ; 
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Sect. 4. — Contracts for £10 or upwards : Sub-sect. 8, 
C. (d) ; sub-sect. 0.] 

17 L. J. C. P. 47 ; 10 L. T. O. S. 104 ; 11 Jur. 
1065 ; 180 E. R. 846. 

Annotation : — Refd. Brown r. Byrno (1851), 2 C. L. I^. 1599. 

314. .] — Pltfs. as brokers, bought for 

deft, upon Jan. 6,5 tons of indianibber at 2s. 11 Jd. 
per lb., & sent him a bought note in which the 
indianibber was set out as deliverable during 
the month of Jan.” A corresponding sold note 
was sent to the sellers, at whose instance pltfs. 
struck out ” during the month of Jan.,” & wrote 
“ forthwith,” but did not communicate the altera- 
tion to deft. On Jan. 7, deft, decided to throw 
up the contract, & sent an order to pltfs. to sell 
at 3s. Pltfs. could only sell at 2s. lOd., & having 
paid the sellers at the rate of 2s. 11 Jd. sued deft, 
for the difference. Pltfs. having been nonsuited : 
— Held : the alteration was material ; pltfs. could 
not treat themselves as principals & recover for 
goods bargained sold; & the alteration being 
material pltfs. had paid to the sellers what deft, 
was not bound to pay, &; consequently could not 
recover for money paid to deft.’s use. — W ihte v. 
Benekendorff (1873), 29 L. T. 475. 

315. Sufficiency of one note — Note signed by 
vendee & delivered to vendor — Variance from note 
sent to vendee.] — A vendee of goods is bound by 
the contract, as stated in the note signed by him, 
& delivered by the broker wlio effected the sale to 
the vendor, although this note varies from the note 
delivered by the broker to the vendee. — Bo we v. 
Osborne (1815), 1 Stark. 140 ; 171 E.B.427,N.P. 

Distd. Cowie v. Kemfrv (1846), 3 Moo. Ind. 
App. 448. Refd. Sievewright v. Archibald (1851), 17 
Q.B. 103. 

316. .]— C. & CO. & H. & CO. 

were merchants at Calcutta. H. & co. sold 
to C. & CO. a large quantity of indigo, through the 
medium of a broker, who drew up a sold note 
addressed to H. & co., & submitted it to II. for his 
approval, when 11. having objected to a particular 
word remaining, IBe broker took the sold note to 
C., & informed him of H.’s objection. O. struck 
his pen through the word objected to by 11., 
placing Iiis initials over that erasure, & returned 
it to the broker, who thereupon delivered it, so 
altered, to II. & co. The broker delivered to C. 
& CO., on the following day, a bought note, which 
differed in certain material terms from the sold 
note. In an action brought by II. &; co. against 
C. & co. for non-performance of the contract 
contained in the sold note, the Supreme C't. at 
Calcutta was of opinion, that the sold note alone 
formed the contract. Sc found for pltfs. : — Held : 
the transaction was one of bought & sold notes, 
& the circumstances attending C.’s alteration of the 
sold note & affixing his initials, were not sufficient 
to make that note alone, a binding contract ; & 
there being a material variation in the terms of 
the bought note with the sold note, they together 
did not constitute a binding contract. — Cowie v, 
Bemfry (1840), 5 Moo. P. C. C. 232 ; 3 Moo. 
Ind. App. 448 ; 10 Jur. 789 ; 13 E. B. 479. 
Annotations : — Consd. Ilcy worth v. Knight (1864), 17 C B 

N. S. 298. Refd. Barton v, Crofts (1864), 16 C. B. N. S. 11. 

317. Bought note.]— Fennell v. Binder, 

No. 290, ante, 

318. -.] — Sievewright v, Archibald, 
No. 310, ante, 

319. -.] — A broker contracted with 
another broker for the purchase of a quantity of 
oil to be delivered in four separate parcels & sent 
to his principal a bought note signed by himself 
& which contained a provision that each delivery 
was to stand as a separate contract. Some of the 


parcels were delivered in accordance with the 
contract : — Held : there was sufficient evidence 
of a binding contract & the bought note was a 
sufficient memorandum of it under Stat. Frauds, 
s. 17, to charge the buyer. — Re I'HORP, Ex p, 
Thomas (1865), 5 New Ben. 230 ; 11 L. T. 586 ; 
11 Jur. N. S. 49, L. C. 

320. .] — A broker, acting for pltf., 

made a contract for the sale of goods to deft., 
sending a note to each party, but signing only 
that which was sent to the seller ; he, however, 
entered the contract in his book in which he signed 
both the bought & the sold note. Deft, kept the 
note which was sent to him without objection 
until called upon to accept the goods, when he 
repudiated the contract, assigning for reason that 
the note sent to him was not signed : — Held : 
(1) the conduct of deft, amounted to an admission 
that the broker had authority to make the contract 
for him, & consequently his signature to ilie sold 
note bound deft.; (2) the signed entry in the 
broker’s book was a sufficient memorandum of the 
bargain to satisfy Stat. Frauds. — Thompson v. 
Gardiner (1876), 1 C. P. D. 777. 

321. Sold note.] — In an action for not 

accepting goods bought through a broker the sold 
note bearing the signature of the broker who 
acted for both buyer & seller is a note or memo- 
randum in writing of the bargain signed by a 
lawfully authorised agent of the buyer to satisfy 
Stat. Frauds, s. 17. — Parton v, Crofts (1864), 16 
C. B. N. S. 11 ; 3 New Bep. 513 ; 33 L. J. C. P. 
189 ; 10 L. T. 34 ; 12 W. B. 553 ; 143 E. B. 1027. 

322. Intention to be bound only on signa- 

ture by other party.] — If A. signs a note to the 
following effect, “ I have this day sold to B. 
50 tons of hemp,” & does not intend to be bound 
as seller, unless B. signs a note to bind himself as 
buyer, there is no contract between them. — ^Moore 
V. Campbell (1854), 10 Exch. 323 ; 2 C. L. B. 
1084 ; 23 L. .1. Ex. 310. 

Annotations : — Refd. Hanifrey v. Dale (1858), 31 L. T. O. S. 
328. Mentd. Noblo v. Ward (1867), L. K. 2 Exch. 135 ; 
Ogle r. Vane (1867), 7 B. & S. 855 ; Stewart 7’. Eddowos, 
Hudson V, Stewart (1874), L. IL 9 C. P. 311 ; Tyors v. 
Rosedale & Ferryhill Iron Co. (1874), 29 L. T. 751. 

323. Material variance between bought & sold 
notes.] — If a broker deliver a bought Sc sold note 
which materially differ, there is no valid contract. 
— Cctmmtng V, Boebuck (1816), Holt, N. P. 172. 
Aniwiations : — Consd. SiovowrigLt i\ Archibald (1851), 

1 7 Q, B. 103. Refd. Goom v. AHalo (1826), 6 B. & C. 117. 
Mentd. Clark v. Calvert (1819), 3 Moore, C. P. 96 ; Herbert 
t\ Haycr (1844), 5 Q. B. 965. 

324. .] — A broker employed to effect a 

sale of goods for his principal made a verbal con- 
tract with a vendee & after entering it into his own 
book without signing it, delivered a bought & sold 
note to the vendor Sc vendee respectively, each 
paper differing in its terms : — Held : there was no 
memorandum in writing of the contract to bind 
either party under Stat. Frauds. — Grant v, 
Fletcher (1820), 5 B. & C. 430 ; 8 Dow. Sc By. 
K. B. 59 ; 108 E. B. 163. 

Annolutions : — Consd. Slevewrlglit v. Archibald (1851), 17 
Q.B. 103. Refd. Goomr. Afflalo(1826). 5 L.J.O. S. K. B. 
31 ; Henderson v. Bamowall (1827), 1 Y. & J. 387. Mentd. 
Wilkins V. Wright (1833), 3 Tyr. 824. 

325. .] — In an action by the vendee against 

the vendor on a contract made through a broker it 
is sufficient for the vendee to produce the bought 
note handed to him by the broker & to show the 
employment of the latter by the vendor. If the 
sold note vary from the bought note it lies on 
the vendor to prove that variance by producing 
the sold note. When a contract is made through a 
broker the bought & sold notes delivered to the 
parties constitute the contract not the entry made 
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by the broker in bis b^ok especially when by the 
usage of trade the bought & sold notes are looked 
upon as the contract. — Hawes v. Forster (1834), 
1 Mood. & R. 368. 

Annotations : — Consd. Thornton v. Charles (1842), 9 M. & 
Archibald (1851), 17 Q. B. 103. 
Refd. Pitts V. Beckett (1845), 13 M. &W. 743; Cowio v, 
^ p ^ ^ 232 ; parton v. Crofts 


326. .] — Qu, : whether the memorandum 

of a sale on a broker’s book signed by him is 
admissible as evidence of the contract to satisfy 
Stat. Frauds, in cases when there is no other 
written contract or where the bought & sold notes 
disagree. — Thornton v. Charles U842), 9 M. & 
W. 802 ; 11 L. J. Ex. 302 ; 152 E. R. 340. 
Annotations : — Reid. Sievewriprht r. Archibald (1851), 17 

Q. B. 103 ; Mollett V. Robinson (1872), L. R. 7 C. P. 84. 

327. .] — Townend r. Drakeford, No. 

309, aide, 

328. -.] — Sievewright v. Archibald, No 

310, ayde, 

329. Notes delivered on different days.] — 

Smith v. Sparrow, No. 307, ante, 

330. Evidence to explain variation — 

Mercantile usage.] — A broker gave tljo following 
bought & sold notes, “We have this day bought 
for your use, from J. O. B., 100 tons dry pahn 
oil, at £31 10s. per ton, to be taken from the quay 
at landing weights, with customary allowances, 
etc., in cash at fourteen days from delivery, lesfr 
2 J per cent, discount ; the above oil to be delivered 
from the Speedy or Charlotte, expected to arrive 
about Nov. or Dec. next ” ; <&; “ We have this day 
sold for your use, payment in fourteen days by 
casli, less 2 J i)er cent, discount from delivery, 100 
tons dry palm oil, at £31 10s. per ton, ex Speedy 

Charlotte, to arrive ” : — Held : cvid(‘nce of 
mercantile usage was admissible to explain all the 
variances betAveen these notes ; <fe, being so 
explained, the variances were not material, & did 
not avoid the contract. — Bold v, Rayner (1836), 
1 M. & W. 343 ; 2 Gale, 44 ; Tyr. Gr, 820 ; 5 
L. J. Ex. 172 ; 150 E. R. 465. 

Annotations : — Apld. Brown 'V. B.vriio (1854), 3 E. & B. 703. 

Refd. Sicvowrifcht v. Archibald (1851), 17 Q. B. 103. 

331. Custom to send bought note only.] — 

A broker having bought for deft, part of a cargo 
of fruit, lying at a wharf, belonging to one owner, 
was desired by deft, to buy some more, &; bought 
on the same day, another part of tlie same cargo 
lying at the same wharf, but belonging to pltf. 
& he sent sold notes of each lot to each owner, but 
one bought note of the whole to deft., aU three 
notes being signed by himself as broker. Deft, 
liaving refused to accept the fruit : — Held : in an 
action for not accepting the parcel bought of plt-f., 
even if evidence of a custom, in such cases, to send 
one bought note was admissible, yet, as the 
bought & sold notes varied, there was no contract 
with pltf. within Stat. Frauds. — Fisenden v. 
Levy (1863), 11 W. R. 259. 

332. Principals described in one note — 

Named in other note.] — That the principals are not 
named but only described in the sold note, & arc 
named in the bought note, is no objection on Stat. 
Frauds (Willes,. J.). — Cropper v. Cook (1808), 
L. R. 3 C. P. 194 ; 17 L. T. 603 ; 16 W. R. 596. 


Annotations : — Refd. Caldcr v. Dobell (1871), L. R. 6 C. P, 
486 ; MoUott v. Robinson (1872), L. R. 7 C. P. 84. 

333 . Broker employed by seller only.] — 

McCaul V. Strauss & Co., No. 270, ante. 

— See, further. Contract, Vol. XII., pp. 


89, 90, Nos. 547-554. 

334. Signature by broker’s clerk.]- 


-A broker 


cannot, without the assent of Ids principal, dele- 
gate his authority. 

Where A. having goods to sell, employed a 
broker for the purpose, & B. being desirous of 
purchasing them, authorised the broker’s sales- 
man to offer a certain price, who in consequence 
brought the parties together, & who having con- 
cluded the contract, in the absence of the salesman, 
dictated to him the terms of it ; of which he made 
an entry in his master’s book, but did not sign it, 
<Sc afterwards communicated the circumstances 
to the broker, who directed a clerk to enter & sign 
the contract in his book & sent a sale note signed 
by himself, to A. but no bought note was sent 
to B. : — Held : there was no note or memorandum 
in writing signed by an agent duly authorised, 
to satisfy Stat. Frauds, s. 17. — Henderson v, 
Barnewall (1827), 1 Y. & J. 387 ; 148 E. R. 721. 

335. ,] — Townend v. Drakeford, No. 

309, arde, 

336. Machine copy in broker’s book — Whether 
sufficient writing.] — (1) A., having a quantity of 
wool to dispose of, placed a sample of it at his 
brokers’ for sale, & B., liaving examined the 
sample at the brokers’ ofBce purchased from A., 
in the presence of the broker, part of the wool at 
an agreed price, it being stipulated by B. that the 
wool was to bo delivered in good dry condition. 
On the same day the broker sent to A. a sold note 
of the coDtract, which however, omitted all 
mention of the st ipulation that the wool was to bo 
in good dry condition, <fc to note whatever was 
sent to B. The wool was accordingly sent by the 
broker to B. who refused to receive it, on the 
ground that it was not in good dry condition, 
according to the contract. An action for goods 
sold & delivered having been brought to recover 
back the price of the wool : — Held : the broker 
was not authorised to make the contract set forth 
in the sold note, omitting the condition, & there was 
consequently no memorandum or note in writing 
of the contract to satisfy Stat. Frauds. 

(2) Qu. : whether a machine copy of a contract, 
made in the broker’s book, would be a sufficient 
writing within the statute. — ^Pitts v. Beckett 
(1845), 13 M. «fc W. 743 ; 14 L. J. Ex. 358 ; 4 
L. T. O. S. 97 ; 153 E. R. 312. 

Amiotation : — As to (1) Refd. Sievewright v. Archibald (1851 ), 

17 Q. B. 103. 


Sub-sect. 9. — Admissibility of Parol 
Evidence, 

See Contract, Vol. XII., pp. 160, 161, 353-358, 
Nos. 1144-1171, 2938-2976 ; efi: generally. Deeds, 
Vol. XVII., pp. 302 et seq. 

See Sale of Goods Act, 1893 (c. 71), s. 4. 

337. After statute satisfied — By memorandum 
in writing— Discharge of agent.] — Stat. Frauds 
docs not exclude parol evidence that a written 
contract for the sale of goods, purporting to be 
made between A. tlie seller, & B. the buyer, was, 
on B.’s ptirt, made by him only as agent for C. — 
Wilson v. Hart (1817), 7 Taunt. 295 ; 1 Moore, 
O. P. 45 ; 129 E. R. 118. 

Annotations: — ^Distd. Graham v. Miisson (1839), 3 Jur. 

483 ; Higgins v. Senior (1841), 8 M. & W. 834. Gonsd. 

Beckham v, Drake (1841), 9 M. & W. 79, Apld. Dale v. 

Hmnfrey (1858), E. B. & E. 1004. Refd. Marston v. Roe 

d. Fox (1838), 8 Ad. Sc El. 14 ; Taylor i\ Salmon (1838), 

4 My, & Cr. 134 ; Tnieman i?. Loder (1840), 11 Ad. & El. 

589 ; Armstrong v. Stokes (1872), L. R. 7 (L B. 598 ; 

Manpons y Hermano v. Mildred (1882), 9 Q, B. D. 630. 

338. Omission of substantial term.] — 

Goodman v, Griffiths, No. 277, ante. 


PART II. SECT. 4, SUB-SECT. 9. 

338 i. After statute satisfied— By memorandum in writing— Omission of substantial term .] — Calder v. Hallett (1900), 

Terr. L, R. 1.— CAN. 
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Sect. 4. — Contracts for £10 or upwards : Suh-sects. 9 
& 10, A. <£: i?.] 

339, Real terms not expressed.] — 

Goodman v. Gbifftths, No. 277, ante. 

340 , .] — Rogers v. Hadley, 

No. 415, post. 

341 Rescission of contract.] — 

Under Sale of Goods Act, 1893 (c. 71), s. 4, an 
agreement which the law requires to be in writing 
is merely not enforceable by law if not in writing, 
but it is not invalid for all purposes, & the law as 
laid down in Stat. Frauds, s. 17, is altered to that 
extent ; & although a contract required to be in 
writing cannot bo varied by parol, parol evidence 
is admissible to prove a total abandonment or 
rescission of a written contract. — ^M orris v. Baron 
& Co., [1918] A. C. 1 ; 87 L. J. K. B. 145 ; 118 
L. T. 34, H. L. 

Annotations : — Apld. British & Beninjytons v. N. W. Cachar 

Tea Co., [1923] A. C. 48 ; Koho & Frank Co. v. Ci’ompton, 

[1925] A. C. 445. Refd. Cults v. Taltal Ry. (1918), 62 

8ol. Jo. 423 ; Elton Cop Dyeing Co. v. Broadbont (1919), 

89 L J. K. B. 89 ; Hartley v. Hymans, [1920] 3 K. B. 

4 75 ; Edwards v. Motor Union Insce., [1922] 2 K. B. 249 ; 

Levey v. Goldberg, [1922] 1 K. B. 688 ; Norwich Union 

Fire Jnsce. Soo. v. Colonial Mutual Fire Insco., [1922] 

2 K. B. 461. 

342 . Abandonment of contract.] — 

Morris v. Baron & Co., No. 341, ante. 

343. By acceptance — Terms of contract.] — 

Deft, ordered goods by letter, which did not 
mention any time for payment. Pltf. sent the 
goods & an invoice : — II eld : parol evidence was 
admissible to show that the goods were suppHed 
on credit, the letter not being a valid contract 
within Stat. Frauds. 

That liability aiises from his receipt & 
acceptance of the goods : & if pltf. relied on that, 
deft, would have been at liberty to show upon 
what terms he accepted them, by going into 
evidence of the conversation which took place at 
the time the order was given by which it appears 
that the contract was to pay at six months* 
credit, & by a bill at three months* (Parke, B.). 
— LocKF/rr v. Nicklin (1848), 2 Exch. 93; 19 
L. J. Ex. 403 ; 154 E. R. 419, 


344. .] — Tomkinson v. Staight, 

No. 167, ante. 

345 . — Kibble v. Gough, No. 

124, ante. 

346. By execution of contract.] — To an 

action for goods sold deft, pleaded, that he was 
possessed of a public-house, & it was agreed that, 
in consideration that deft, would give up posses- 
sion of same, pltf. would pay deft. £100, & discharge 
deft, from the debt ; that pltf. paid the £100, Sc 
deft, quitted the house. The agreement was not 
in writing : — Held : having been executed, it was 
receivable as evidence to prove the plea. Semble : 
the plea, though pleaded as an equitable defence, 
was a good plea at common law, by way of accord 
& satisfaction. — L a very v. Turley (1800), 0 
n. Sc N. 239 ; 30 L. J. Ex. 49 ; 158 E. R. 98. 
Annotation : — Mentd. Re Rownson, Field v. White 1885), 

29 Ch. D. 358. 


Sub -SECT. 10. — Effect of Statutory 
Provisions. 

A. In General. 

See Sale of Goods Act, 1893 (c. 71), s. 4 ; Con- 
tract, Vol. XII., pp. 161 seq. 

347. Effect of non-compliance with statute — 
Contract not void — Merely unenforceable by 
action.] — Sernble : the absence of a memorandum 
in writing Sc of the other conditions mentioned in 
Sale of Goods Act, 1893 (c. 71), s. 4 (1), does not 
make the contract void or voidable. The only 
effect is that it is unenforceable. The contract 
being good, all the legal" consequences of a con- 
tract follow, so that if the contract is for the sale 
of specific goods the property in them passes to 
the buyer. If the buyer after making the purchase 
refuses to fulfil any of the statutory conditions, 
the seller may call upon the buyer to pay for the 
goods, Sc if he fails to comply may treat the 
contract as rescinded. — T aylor v. Great Eastb:rn 
Ry. Co., [1901] 1 K. B. 774 ; 70 L. J. K. B. 499 ; 
81 L. T. 770 ; 49 W. R. 431 ; 17 T. L. R. 394 ; 
45 Sol. Jo. 381 ; 0 Com. Cas. 121. 


339 i. Real terms fwt ex- 

pressed, ] — Where a contract waw 
evidoucod by tho bought & sold notes 
j)rcpared by the broker who brought 
about the sale, which notes described 
merely the quantity 8c quality of certain 
wheat, together with the season of its 
growth : — Held : evidence was not 
admissible to show that the salo was 
of a specific parcel of wheat. — Gelling 
V. CREsriN (1917), 18 S. R. N. S. W. 18. 
—AUS. 

339 ii. — .] — Chamber- 

lain V. Sautii (1861), 21 U. C. R. 103. — 

CAN. 

339 iii. .] — Peters t’. 

Hamilton (1879), 19 N. B. R. (3 
r. & B.) 284.— GAN. 

339 iv. .] — Under a 

^vritten contract for the sale by 
description of a specific article, namely, 
a gaeoline engine with a pump standard, 
it not being pretended that it did not 
answer such description, such con- 
tract must be taken to cover, as it 
purported to do, the whole contract 
between the parties, & parol evidence 
is not admlBslblo to show a warranty 
made prior to tho entering into of the 
contract which is inconsistent with 
the written warranty, as it would be 
allowing the admission of i)ai*ol evi- 
dence to control, vary, add to, or sub- 
tract from tho written contract. — 
Northet Manufacturing Oo. v. 
Sanders (1899), 31 O. R. 475.— CAN. 

339 V. .] — Evidence 

is admissible to show that a written 
contract for the sale of farm machinery 
is subject to collateral verbal agree- 
ments or conditions. — J. I, Case 


Threshing Machine Co. & Obter v. 
Welsh (Bask.), [1918] 3 W. W. it. 
57.— CAN. 

339 vi. .] — Smith 

Grain Co. v. Spencer, [1918] 2 

W. W. R. 1073 ; 11 Sask. L. R. 328 ; 
42 D. L. R. 269.— CAN. 

339 vii. -.]— Phinnea" 

& C]o., Ltd, v. Vaciieresse (1919), 52 
N. S. R. 508.— CAN. 

339 viii. .] — Spurk v. 

Grkvatt (N. S.), [1923] 3 D. L. R. 
137.— CAN. 

339 ix. .] — Clarton 

V. Shaw (1872). 9 B. L. R. 245 ; 16 

W, R. 414.— IND. 

f. To show article sold 

was specific article.] — Where a written 
contract for the sale of a personal 
chattel Is couched in general terms 
equally apt to express a sale of any 
article of a certain class, or the sale 
of a specific article of that class, parol 
evidence is admissible to show that a 
specific article was contracted for & to 
ascertain & identify that speolfio 
article. — B ruton v. Farm & Dairy 
Machinery Co., [1910] V. L. R. 196.— 
AUS. 

Meaning of vxmls — 

Stuff.**] — Johnston V. Wilson (1878), 
28 O. P. 432.— CAN. 

h. ‘ Work ’ 

“ rig.**] — Christie \\ Burnett (1886), 
10 O. R. 609.— CAN. 

k. ** All the assets.**] 

— Where a contract contained the words 
** all the assets, roughly 1,800 sheep, 
etc.’*: — Held: parol evidence was 


admissible to prove what in facst con- 
stituted all tho assets 8c what w as tho 
number of sheep. — Wannenberg v. 
Toocn, [1912] C. P. D. 750.— S. AF. 

J, Identification of plard 

hg collateral papers.] — Reid v. Smith 
(1882), 2 O. R. 69.— CAN. 

m. To proiw ]>rice.] — 

Jeffcoit V. North British Oil Co. 
(1873), I. R. 8 C. L. 17.— IR. 

n. ' To prove giiantity of 

pipes ordered.] — A party having agreed 

written missive to furnish cast iron 
pipes of a certain size & price, payable 
on delivery, but without specifleatiou 
of the quantity : — Held : incompetent 
to prove the quantity by parol. — 
Pollock & Dickson i?. M'Andrew 
(1828), 7 Sh. (Ct. of Sobs.) 189 ; 25 
Fac. CoH. 223.— SCOT. 

o. Bg accej)tance — Terms of 

contract,] — Wilkie v. Hunt (1861), 1 
W. W. & A’B. 66.— AUS. 

p. Correspondence not specifirallg 
connected — Parol evidence to explain .] — 
Ballantynk V. WA'rsoN (1880), 30 
C. P. 529.— CAN. 

PART II. SECT. 4, SUB-SECT. 10.— A. 

(j[. Parol variation of contract in 
writing — Whether allowed.] — A con- 
tract required to be In writing by 
Sale of Goods' Act, 1920 (c. 40), s. 6, 
cannot bo varied by a now oral agree- 
ment, even if the variation relates to 
a part of the contract which. If it 
stood by itself, would not bo required 
to be lu writing. — Nugent v. Davter, 
tl923] 1 D. L. R. 1040 ; 53 O. L. R. 
458.— CAN. 
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348* Remedy other than by action on contract — 
Rescission of contract by seller — If buyer does not 
pay.] — Taylor v . Great Eastern Ry. Co., No. 
347, ante. 

Account stated.] — See Contract, Vol. 

XII., p. 166, Nos. 1201-1204. 

349. Proof of contract for collateral piurpose — 
Defence to trespass.] — To a declaration in trespass 
for taking a horse & cart, deft, pleaded that he 
was possessed of a field & a crop of grass growing 
thereon, & that he distrained the horse & cart, 
damage feasant ; pltf. rephed, that deft, agreed 
to sell & sold, & pltf. agreed to buy & bought of 
deft., the said crop of grass, with liberty to pltf. 
to cut the said grass, & take it from the said close 
when fit to be cut ; & that pltf. by virtue of the 
agreement entered into the possession of the 
said crop, & brought his horse & cart for the 
purpose of cutting & carrying away the said crop 
of ^ass, wherefore deft, committed the trespasses 
de injurid. Deft., in his rejoinder, traversed the 
agreement ; — Held : on these pleadings pltf. was 
bound to show a valid contract in law for the sale 
of the grass ; &, therefore, there being no note in 
writing of the agreement for the sale, pltf. could 
not recover, even though it was to be considered 
as a sale of an interest in land. — Carrington v. 


Roots (1837), 2 M. & W. 248 ; Murph. & 11. 14 ; 
6 L. J. Ex. 95 ; 1 Jur. 85 ; 150 E. R. 748. 
Annotations : — Consd. Britain v. Rossiter (1879). 11 Q. B. D. 
1 23. Refd. Reade v. I.amb (1 851 ), 0 Exch. 130 ; Williams 
V, Lake (1859), 6 Jnr. N. S. 45 ; Williams v. Whellcr 
(I860), 8 C. B. N. S. 299. Mentd. Loronx v. Brown (1852), 
12C. B. 801. 

350. Performance operating as accord & 

satisfaction — Liability under another contract.] — 

La VERY V. Turley, No. 346, ante. 

351. “ Agreement to buy ” within Factors 

Acts, 1877 (c. 39).] — Sect. 4 of the above Act 
provides that where any goods have been sold or 
contracted to bo sold, <& the vendee obtains 
possession of the documents of title thereto from 
the vendor, any sale, pledge, or disposition of 
such goods or documents by such vendee so in 
possession shall bo as valid & effectual as if such 
vendee were an agent or person entrusted by the 
vendor with the documents within the principal 
Acts as amended by the Act itself, provided the 
person to whom the sale, pledge, or other disposi- 
tion is made has not notice of any lien or other 
right of the vendor in respect of the goods. It is 
not necessary, in order that the above-mentioned 
sect, should be applicable, that there should be 
a memorandum of the contract for sale of the 
goods so as to satisfy Stat. Frauds ; it is sufficient 
that there should be a de facto contract for sale, 
the vendee under wliich has obtained from the 
vendor possession of the documents of title to 
the goods ; & a sale by such a vendee will give 
to a bond fide purchaser without notice a good 
title to the goods, free from any lien or other right 
of the original vendor in respect thereof. — Hugill 
V. Masker (1889), 22 Q. B. D. 364 ; 58 L. J. 
Q. B. 171 ; 60 L. T. 774 ; 37 W. R. 390, C. A. 


B. Effect on Property. 

See Sale of Goods Act, 1893 (c. 71 ), s. 4. 

352, Whether property passes — Trover against 
vendor.] — Stat. Frauds will prevent a parol agree- 
ment to buy goods without either earnest or 
delivery, from giving the buyer any property in 
them. In such case therefore the buyer cannot 
maintain trover against the vendor, who sells 
them to another person. Whci^e a sale is not 
immediate, it is not within that statute. — Alex- 
ander V. CoivrBER (1788), 1 Hy. Bl. 20 ; 126 

E. R. 13. 


353. — .] — Felthouse v. Bindley, No. 

294, ante. 

354. Insurable Interest of purchaser.] — 

(1) Messrs. H. & Co., being the owners of two ships, 
called the Antelope & the Maria, trading to the 
coast of Africa, & which were then expected to 
arrive in Liverpool with cargoes of palm oil, 
agreed verbally to sell to pltfs. 200 tons of oil, 
100 tons to arrive by the Antelope, & 100 tons to 
arrive by the Maria. The Antelope did afterwards 
arrive with 100 tons of oil on board, which were 
dehvered by H. & Co. to pltfs. The Maria having 
50 tons of palm oil on board was lost by perils of 
the sea. Pltfs. having insured the oil on board 
the Maria, together with tlieir expectecl profits 
thereon : — Held : they had no insurable interest, 
os the contract they had entered into with H. & Co., 
being verbal only, was incapable of being enforced. 

(2) The contract is to sell the goods when they 
arrive, but there was no memorandum in writing, 
& consequently no contract which was capable 
ofj being enforced, at the time eitlier of the in- 
surance or the loss ; & if it ultimately did become 
capable of being enforced, that was only by the 
subsequent past dehvery & acceptance, which was 
after the loss had occurred (Parke, B.). — Stock- 
dale i?. Dunlop (1840), 6 M. & W. 224 ; 9 L. J. Ex. 
83 ; 7 L. T. 804 ; 4 Jur. 681 ; 151 E. R. 391. 

Annotations : — As to (1) Consd. Felthouse v. Bindley (1862), 
11 C. B. N. S. 869. Refd. Johnson v. Macdonald (1842), 
9 M. & W. 600 ; Sutherland v. Pratt (1843), 11 M. & W. 
296 ; Royal Exchange Assce. v. M‘Swinoy (1850), 19 
L. J. Q. B. 222 : Meredith v. Meigh (1853), 17 Jnr. 049. 
to (2) Consd. Stock v. Inglis (1882), 9 Q. B. D. 708. 

355. Right to sue carrier.] — Goods ex- 

ceeding £10 in price were verbally ordered of 
pltf. ; no particular mode of carriage was specified, 
nor was there any evidence of any particular course 
of dealing between pltf. & vendee. Pltf. after- 
wards forwarded the goods by deft., who was a 
common carrier. The goods were lost while in 
deft.’s custody : — Held : pltf. was the proper party 
to bring an action for the loss of the goods, the 
property therein not having passed to the vendee. 
—Coats v. Chaplin (1842), 3 Q. B. 483 ; 2 Gal. & 
Dav. 552; 11 L. J. Q. B. 315 ; 0 1^.1123; 114 
B. R. 592. 

Annotations : — Apld. Coombs v. Bristol & Exeter Ry. (1858), 
3 U. ifc N. 510. Consd. Felthouse v. Bindley (1862), 11 
C. B. N. S. 869. Refd. Bushel v. Wheeler (1844), 15 
U. B. 442. J). ; Maehu v. L. fe S. W. Ry. (1848), 5 Ry. & 
Can. Cas. 302 ; Crouch v. G. N. Ry. (1856), 11 Exch. 742 ; 
Bailey v. Sweeting (1861), 9 C. B. N. S. 843. 

356. -.] — (1) A. agreed verbally to 
buy of B. all the whalebone he could procure at 
a certain price, to be sent by a particular railway. 
A. agreeing to pay the carriage. Some whalebone, 
to an amount exceeding £10, having been delivered 
at the railway station by B. consigned to A. 
& having been duly invoiced to him, was lost in 
the transit. B. then wrote requesting A. to make 
a claim against the co. : — Held : there having 
been no acceptance &; receipt of the goods within 
Stat. Frauds, s. 17, A., the consignee, was not 
entitled to sue the railway co. for the loss. 

(2) The liability of the carrier cannot be altered 
by anything which takes place after the loss ; 
it must be certain at the moment of the loss. . . . 
I suggested, in the course of argument, that the 
only way in which pltf. could make out that the 
action was well brought by him, as consignee, 
would have been to show that he had adopted 
something done by the carrier, as his agent, 
adoption being equivalent to a prior demand 
(Pollock, C.B.), 

Here, as there was no acceptance of the goods 
by the vendee, & nothing else to take the case 
out of the statute, the property did not pass to 



400 


Sale of Groous. 


Sect. 4. — Cordracis for &iQ or upwards: Sub-sect. 10, 
B. Sect. 6 : Sub-secU. 1 & 2, A.] 

pltf. (PoixocK, C.B.). — Coombs v . Bristol & 
Exeter By. Co. (1858), 3 H. & N. 610; 27 
L. J. Ex. 401 ; 6 W. R. 725 ; 167 E. R. 572. 
Annotations : — As to (1) Distd. Mead v. S. E. Ry. (1870), 18 
W. R. 735. Refd. Wallis v. G. N. Ry. (Ir.) (1903), 12 Ky. 
& Can. Tr. Cas. 38. Generally, Refd. Pontlfex t>. Hartley 
(1892), 8 T. L. R. 657. Mentd. Clay v. Oxford (1866), 15 
L. T. 286. 

357. Sale of specific goods.] — T aylor v. 

Great Eastern Ry. Co., No. 347, ante, 

358. Effect of subsequent satisfaction of statu- 
tory provisions — Whether action based on right of 
property maintainable.] — S tockdale v, Dunlop, 
No. 354, ante, 

359. .] — Morgan v. Sykes (1841), 

cited in 3 Q. B. at p. 486 ; 114 E. R. at p. 594 ; 
8uh nom, Sykes v. Morgan, 11 L. J. Q. B. at p. 
316. 

360. .] — Coombs v, Bristol & 

Exeter Ry. Co., No. 356, ante. 


Sect. 5.— SUBJECT-MATTER OF THE CONTRACT. 

Sub-sect. 1. — Existing and Future Goods. 

See Sale of Goods Act, 1893 (c. 71), s. 6. 

361. General rule.] — I further think that as a 
general rule any person may sell or offer for sale 
at 'any price whatsoever goods of wliich he is not 
the owner, but W'hich he expects or hopes to acquire 
(Stirling, J.). — Ajello v. Worsley, [1898] 1 Ch. 
27’4 ; 67 L. J. Ch. 172 ; 77 lu T. 783 ; 46 W. R. 
245 ; 14 T. L. R. 168 ; 42 Sol. Jo. 212. 

Anrwtations : — Apld. Spalding r. Gamage (1917), 31 R. V. O. 

289. Refd. Spalding v. Gamage & Benetfink (1914), IIU 

L. T. 530 ; Spalding v. Gamage (1918), 35 R. P. C. 101. 

362. Oil to be made from seed.] — A contract 

for selling & delivering oil, not yet expressed from 
seed in the vendor’s possession, is exempted from 
stamp duty as a contract relating to the sale of 
goods within 48 Geo. 3, c. 149, Sched., Part 1, 
Title Agreement, Exemption. — Wilks v. Atkin- 
son (1815), 6 Taunt. 11; 1 Marsh. 412; 128 

E. R. 935. 

A'nn4)tati(m8 .* — Apld. Pinner i'. Arnold (1835), 2 C'r. ]M. & H. 

613. Refd. Squier r. Hunt (1816), 3 iTioc, 68 ; I^ickford 

r. Grand Junction Ry. (1841), 8 M. & VV. 372 ; Do Fries 

V. Littlewood (1845), 9 Jur. 988. Mentd. Levy e. Herbert 

(1817), 7 Taunt. 311. 

363. .] — In Jan. 1858, C. agreed to sell 

to pltf. all the crop of oil of pepj^ermint grown on 
his farm in that year at 21s. per pound. In 
Sept. C. wrote to pltf. for bottles to put the oil in. 
Pltf. sent the bottles, & C. having weighed the oil 
put it in pltf.’s bottles, labelled them with the 
weight, & made out invoices. Before, however, 
he had completed the filling of the bottles he sold 
& delivered several of them to deft. Pltf. had 
for many years past bought of C. his crop of oil 
of peppermint, & it was usual for C. when the 
bottles were filled, to deliver them to a carrier to 
take to a railway station. In detinue, by pltf. 
against deft., for the bottles of oil of peppermint 
delivered to him : — Held : the putting the oil in 
pltf.’s bottles was an act of appropriation which 
vested tlie property in pltf. — Langton v, Higgins 
(1859), 4 H. & N. 402 ; 28 L. J. Ex. 252 ; 33 
L. T. O. S. 166 ; 7 W. R. 489 ; 157 E. R. 896. 
Annotations: — Apld. Ogg v, Shuler (1875), 44 L. J. C. P. 

161. Consd. Anderson v. Moriw (1876), 1 App. (’as. 713. 

Refd. Chinery v. Viall (1860), 29 L. J. Ex. 180 ; Heilbutt 

V, Hickson (1872), L, R. 7 O. P. 438. 


364. Flour not yet prepared.] — Garbutt v, 
Watson, No. 65, ante, 

365. Crop not yet sown.] — Watts v. Friend, 
No. 66, ante. 

366. ,] — Deft., in Mar., agreed to sell to 

Itf. “ 200 tons of regent potatoes grown on land 
elonging to deft, in W., at £3 10s. per ton, to be 

delivered in Sept. & Oct., & paid for as taken 
away.” In Mar. deft, had sixty-eight acres 
ready for potatoes, which were afterwards sown, 
& were amply sufficient to have grown more than 
200 tons in an ordinary season ; but in Aug., 
without any default in deft., the disease attacked 
the crop, & deft, was able to deliver only about 
80 tons : — Held : the contract was for potatoes 
off specific land, & was therefore a contract for 
a part of a specific crop, although not sown at 
the time ; & the contract was subject to the implied 
condition that the parties shall be excused if before 
breach performance becomes impossible from the 
perishing of the thing without default of the con- 
tractor. — H owell v. Coupland (1876), 1 C^. B. D. 
258; 40 L. J. Q. B. 147; 33 L. T. 832; 40 
J. P. 276 ; 24 W. R. 470, C. A. 

Annotafions : — Distd. Ashmoro v. Cox, [I899J 1 Q. B. 136. 

Consd. Nickoll & Knight v. Anliton, Edridge, 11901 J 2 

K. B. 126. Distd. Lebcaui)ia v. Oispiii, [1920] 2 K. B. 

714. Consd. lie Wait, L19271 1 Ch. 606. Refd. Krell v. 

Henry, 11903] 2 K. B. 740 ; Jle Shipton, Anderson & 

Harrison’s Arbitration, [1915] 3 K. B. 676. Mentd. 

(Jlark V. IJndsay (1903), 88 L. T. 198 ; Hr. Hull & Meux, 

[1905] 1 K. B. 588 ; Horlock v. Beal, [1916] 1 A. C. 480. 

367. Machine to be made.] — Pltf. contracted to 
make for defts. a copper plate press, to be rtiady 
in three months, defts. to pay i)art of the price 
by instalments, up to the delivery of the press, 
the remainder in six months : — Held : this was 
a contract relating to the sale of goods. 

If it had appeared that j)art of the contract was 
to fix it to the floor, or the walls of d(3ft.’s liouse, 
so as to make it a fixture, I should have doubted 
whether it was a contract for the sale of goods 
within the meaning of tlie Act [Stamp Act, 181 5 
(c. 184)J (Parke, B.). — Pinner v . Arnold (1835), 
2 Or. M. & E. 613 ; Gale, 271 ; Tyr. *fc Gr. 1 ; 5 
J.. J. Ex. 1 ; 150 E. R. 261. 

A fiiwtations .—Refd. Chanter v. Dickinson (1843), 5 Man. 

& G. 253 ; Giirr Scudds (1855), 11 Exch. 190. Mentd. 

►Santos V. Illidge (1859), 0 C. B. N. S. 841, 

368. Goods to be acquired by seller.] — A con- 
tract for the sale of goods, to be delivered at a 
future day, is not invalidated by the circumstances 
that at the time of the contract, the vendor neither 
has the goods in his possession, nor has entered 
into any contract to buy them, nor has any reason- 
able expectation of becoming possessed of them 
by the time appointed for delivering them, other- 
wise than by purchasing them after making the 
contract. — H ibblewiiite v. M’Morine (1839), 
5 M. & W. 462 ; 8 L. J. Ex. 271 ; 3 Jur. 509 ; 
151 E. R. 195. 

Annotations : — Refd. Mortimer v. M'Callan (1840), 6 M. & 

58 ; Rainloll TbaokoorHcydass v, SoojuTnnull Dhondmull 

(1848), 4 Moo. Iiid. App. 339. Mentd. Grizewood v. Bltmo 

(1851), 11 C. B. 526 ; Sikes v. Wild (1861), 1 B. & S. 587 ; 

Thacker v. Hardy (1878), 4 Q. B. D. 685. 

369. .] — Pltf. called on deft.’s agent, & 

told liim he had a quantity of wool, part his own 
clip, part what he had contracted to buy of other 
farmers, <& that the whole quantity amounted to 
2,300 stones, 100 stones more or less. Pltf. 
afterwards wrote to the same agent, saying that 
he had succeeded in getting the promise of another 
clip, which would stand about 550 stones, &; that 


PART II. SECT. 6, SUB-SECT. 1. 

369 i. Goods to be ax:(juired by seller,] 
— Thomson Brothers v, Thomson 
(1885), 13 R. (Ct. of Scss.) 88.-~SCOT. 


r. Contract to supply logs .] — Pollky 
V. Waterhouse (1856), 3 All. 291. — 
CAN. 

t. Contract to sujiply jirinting 2 ^(tper.] 


—Clarke v. R. (1890), 2 Exch. C. 11. 

141.— CAN. 

a. Contract for sale of copper .] — ■ 
Eckert v. London Eleo'cric Ry. Co, 
(1918), 57 B. C. U. 610.— CAN. 
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go along with his other wool. In the 
oltowing j^nth, deft.’s agent wrote to pltf., 
Baymg, desires me to offer you for “ your 
wool 16«. a stone. Pltf. wrote back, ** I a«ree 
to your offer for the wool, of 16s. a stone.** Pltf. 
afterwards tendered 2,700 stones of wool, which 
o^ft. refused to accept ; — Held : the written offer 
& acceptance formed a good contract in writing 
to purchase certain wool of pltf. described as 
i.. y^^^ool ** ; evidence of the previous conversa- 
tion & letters was admissible to explain the ex- 
pr^ion ‘‘your wool ” in the contract, &: to point 
out that the subject-matter to which the contract 
apphed was the wool which pltf. had under his 
control at the time of the contract, & was not 
llmted to the quantity first mentioned, 2,300 
stones, 100 stones more or less ; consequently, 
pltf. was entitle^ to recover. — Macdonajld v. 
l^NGBOTTOM (1860), 1 E. & E. 987 : 29 L. J. Q. B. 

® N. S. 724 ; 8 W. B. 614 ; 
120 E. B. 1181, Ex. Ch. 

of Now Zealana v. Simpson, 
■^T 5^* Mumford v. Gething <18fi9), 

T,?; ®vN' 305 : Cullen v. O’Meara (1867), 15 W. K. 
1174 : NeweU «. Radtord (1807), h. R. 8 C. P. 52 : C>ane 
iJ 181 : Heffleld v. Meadows 

U^9), L. R. 4 C. P. 595 : Buxton t>. Rust (1872), L. R. 
L *• London Small Arms Co. (1876), 

46 L. J. Q. B. 213 : Chmnlneham v. Dunn (1878), 3 O. P. D. 

tl^) 2 K. B. 740 ; G. W. Ry. & 
Jfld. Rt. ». Bristol Cornu. (l6l8), 87 L. J. Ch. 414. Mentd. 

, A ®m'l’^^l®81>> 6 Q. B. D. 516 ; Plant v. Bourne 
vioi77)i 7o Ia, P, 820. 


370. Contract for sale of manure.]~The follow- 
ing agreement was held to be a contract re- 
lating to the sale of goods wdthin the exemption 
in Stamp Act, 1815 (c. 184), Sched., Part 1, 
Title Agreement : I do agree to take all the 

manure at fourpence each horse, a week, for forty- 
five horses by the year, & to keep it cleared away 
every week ; & likewise to let the few gardeners 
have a few loads at the same price, & serve them ; 
& to let me have during year 60 loads of straw 
at £l 9s. per load ; begun the year July 23, 1853 
& ends July 23, 1865.*’— Guru v. Scudds (1866), 
11 Exch. 190 ; 25 L. T. O. S, 130 ; 3 W. K. 457 ; 
156 E. R. 798. 


Sub-sect. 2. — Goods to be Acquired by 
Seller upon Contingency. 

A. In General, 

Sec Sale of Goods Act, 1893 (c. 71), s. 6 (2). 

371. Contract absolute on part of vendor.] — 
Splidt V, Heath (1809), 2 Camp. 57, n. ; 170 E. R. 
1080, N. P. 

372. .] — SiMOND V, Braddon, No. 647, 

post, 

373. .] — ^Where there is an agreement to 

deliver goods on a condition which, without any 
default on the part of the vendor, never happens, 
he will not be liable for a non-delivery ; but, 
where the agreement is absolute, or conditioned 
on an event which happens, the vendor will be 
liable for a breach, though without default on his 
part ; for, it is his own heedlessness, if he runs the 
risk of undertaking to perform an impossibility, 
when he might have provided against it by his 
contract. 

Defts. contracted to sell to pltfs. 60 cases of 
East India tallow, at 48a. 6d. per hundredweight, 
to be paid for by pltfs. in cash fourteen days alter 
finishing the landmg thereof ; to be delivered by 
defts. to pltfs. on arrival of a certain vessel 
called the Countess of Elgin^ then on passage 
from Calcutta to London : — Held : this was an 
absolute contract to sell & deliver the tallow 

J. — ^VOL. XXXIX, 


provided thp ship arrived, Sc defts. were liable for 
a breach, notwithstanding that the non-delivery 
was occasioned by the ship’s arrival, throu^ no 
default on their p^, without the tallow on board ; 
Sc th4 stipulation as to payment fourteen days 
after finishing the landing introduced no additional 
condition. — H ale v . Rawson (1858), 4 0. B. N. S. 
86 ; 27 L, J. 0. P. 189 ; 31 L. T. O. S. 69 ; 4 
Jur. N. S. 363 ; 6 W. B. 339 ; 140 B. R. 1013. 

374. ,1 — ^A. contracted to supply to B. 

1,000 tons of coals, delivered at Rangoon, at 45a. 

E er ton, alongside craft, etc., as might be directed 
y B. ; payment, one-half of invoice value by bill 
at three months, on handing bills of lading & 
policy of insurance to cover the amount, or in 
cash, at £6 per cent, discount, at A.*s option, Sp 
the balance m cash on right delivery at Rangoon. 
A. chartered a ship, & in pursuance of his contract 
shipped on board 1,166 tons of coals, & delivered 
to B. the bill of ladii]^ Sc a policy pf insurance 
covering half the invoice price. Sc B. paid to A. 
the half invoice price. On the voyage the ship 
became disabled, Sc part of the coals were obliged 
to be thrown overboard ; Sc the master chartered 
another vessel. Sc transhipped the residue, 860 
tons, on board of her, at 46s. per ton freight to 
Rangoon. On arrival at Rangoon the master of 
the latter vessel offered the coals to B.*s agent on 
payment of the 45a. per ton freight. Tlds offer 
being refused, the master put up the coals for 
auction. Sc B.*s agent bond fide bought them at a 
price of £1 5s, a ton ; — Held : the property in the 
coals passed to B. on A. *8 shipping the coals on 
board Sc delivering to B. the bills of lading Sc 
policy of insurance ; Sc A. having done this was 
entitled to retain the half of the invoice price that 
had been paid to him ; A. was boxmd to have 
delivered to B. at Rangoon so much of the coals 
as had escaped the sea risk & arrived there ; but 
the offer of the coals at Rangoon on the terms of 
paying 45a. per ton freight was not a delivery by 
A. according to his contract, consequently A. was 
not entitled to demand from B. any part of the 
residue of the invoice price ; &, semble : B. might 
sue A. for the non-dehvery at Rangoon, Sc recover 
as damages the difference between £1 5s. per ton 
which B. actually paid to get the coals, Sc the 
£1 2a. 6d., which B, was to have paid under the 
contract. — ^British & India Steam Navigation 
Co. V. De Mattos, Db Mattos v. British Sc India 
Steam Navigation Co. (1864), 4 New Rep. 67 ; 
12 W. B. 560 ; sub nom. Calcutta Sc Burmah 
Steam Navigation Co., Ltd. v. Db Mattos, Db 
Mattos v. Calcutta Sc Burmah Steam Naviga- 
tion Co., Ltd., 33 L. J. Q. B. 214 ; 10 L. T. 246 ; 

2 Mar. L. C. 11, Ex. Ch. 

Annotations ReM. Plette t?. Beattie (1896). 65 L. J. M. C. 
86 ; Dupont v. British South Africa Co. (1901), 18 T. L. R. 
24 ; Houlder v. Public Works Comr., Public Works Colnr. 
V. Houlder. [1908) A. 0. 276. 

-376. .] — ^Barnett v . Javeri & Co., No. 

396, post. 

376. Contract conditional on both sides — Sale 
of ‘‘ all hemp that might be loaded.”] — ^A. sold to 

B. all the hemp that might be shipped on board 
certain vessels at Riga, not exceeding 800 tons by 

C. the agent of the concern. C. shipped on board 
of these vessels only 71 tons of hemp on account 
of A., but upwards of 300 tons on accoimt of other 
arsons : — Held : the contract must be confined 
such hemp as C. should ship as agent to A., Sc 
A. was not answerable to B. for more than the 
71 tons. — ^H ayward v . Scougall (1809), 2 Camp. 
66; 170 B. R. 1080, N. P. 

Annotation Confd. Fteohol v. Scott (1854), 15 0. B. 69. 

377. Contract conditional on part of vendor-— 
Sale of cargo— Quantity ascertiuned from bill of 

D D 
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Sect of the contract : Sub-sect* 2 

-A written oontract wae made for the 
of the cargo » of the “ P.” “ now at 
Queenstown, as it stands, consisting of about 
1,800 quarters Ibraila Indi^ com, at the price of 
80a. per imperial quarter,” cost, freight & insurance 
to a safe port in the U. K., ” the quantity to be 
taken from the bill of lading, & measure calculated 
at 220 quarters 100 kilos. Parent cash, on 
handing shipping documents.” The bill of lading 
expressed that, at Ibraila, were shipped in good 
condition on board the ” P.,” bound to Queens- 
town for orders, 758 kilos, deliverable to Z. or 
assigns, he or they paying freight according to 
charterparty. “ Quantity & quality unknown 
to ” the master. A few days after the making of 
the contract, the shipping dociunents, induing 
this biU of lading, were sent in by* the vendor, 
with an invoice debiting the purchaser with the 
price of the number of quarters in 758 kilos., at 
the rate of 100 kilos. =220 quarters, at 30a. per 
quarter, & crediting him with freight on the same 
number of quarters at 10a. 3d. The pyuchaser 
paid the balance, & ordered the “ P.” to JD., where 
she delivered her cargo. On the delivery, the 
actual number of quarters proved to be less than 
that calculated from the bill of lading. The 
purchaser paid freight on the actual quantity 
only, at 10a. 3d. per quarter ; & claimed to recover 
back from the vendor 19a. 9d. per quarter for the 
short delivery, as an overpayment : — Held : the 
construction of the contract was, that the parties 
agreed to buy & sell the cargo at a price to be 
calculated from the quantity stc.ted in the bill of 
lading, & not to depend upon the actual quantity ; 
& the purchaser took the chance of the actual 
quantity turning out more, or the risk of its turning 
out less, than the stated quantity ; &, conse- 

quently that he could not recover for short 
delivery. — C ovas v. Bingham (1853), 2 E. & B. 
830 ; 2 C. L. R. 212 ; 23 L. J. Q. B. 26 ; 18 J. P. 
669 ; 18 Jur. 596 ; 118 E. R. 980 ; sub nom, 
Bingham v. Covas, 22 L. T, O. S. 97 ; 2 W. R. 37. 

AnnotatUmB : — ^Distd. Tamvaco tJ. Lucas (1859), 1 E. & £. 
681. Consd. TuUy r. Terry (1873), L. R. 8 C. P. 679. 
Befd. Livingston tJ. RalU (1855), 25 L. T. O. S. 143 ; 
Britifidi Sc. India Steam Navigation Co. v. De Mattos, De 
Mattos V, British India Steam Navigation Co. (1864), 12 
W. R. 660. 

378 . Contingency taking place — Liability 

for breach.} — B[alb v. Rawson, No. 373, ante. 

879 . Failure of contingency — Without de- 

fault of vendor.] — Hale v . Rawson, No. 373, ante. 

880. Contingency within control of vendor — 
Voluntary act of vendor preventing supply of goods 
— Whether term Implied in favour of buyer,] — 
An implication of a term in a contract ought to be 
made only where it is necessary in order to give 
the transaction such efficacy as both parties must 
have intended it to have, & to prevent such failure 
of conMderation as cannot have been within the 
contemplation of either party. 

Defts., who carried on business as brewers, 
entered into an agreement in ^writing, by which 
they agreed to seU to pltfs., & pltfs. agreed to buy, 
all the grains made by defts., at the average of the 
rates charged each year by certain speciffed flbems, 
frtm July 10, 1885, until Sept. 30, 1895. In 1890 
defts. sold their business. So in consequence ceased 
to supply grains to pltfs. : — Held : a term could 


not be implied in the contract to the effect that 
defts. wotdd not by any voluntary act of their 
own prevent themselves from continuing the sale 
of grains to pltfs. for the period mentioned. — 
Hamlyn So Co. v. Wood So Oo., [1891] 2 Q. B. 
488 5 60 L. J. Q. B. 734 ; 65 L. T. 286 ; 40 W. R. 
24; 7 T. L. R. 731, 0. A. 

AnnoktHona : — Oozud. OonsoUdatod Goldfields of South 
Alrioa V. Spinel (1909), 100 L. T. 361 ; BlddeU v. CTiemens 
Horst Oo„ 11911] 1 K. B. 934 : Guaranty Trust Oo. of 
New York v. Hannay, 11918] 2 K. B. 623 ; Re Comptolr 
Oommerolal Anversois & Power, [1920] 1 K. B. 868. 
EadTBunnlng v. Lyric Theatre (1894), 71 L. T. 396 ; 
White V. Turnbull, Martin (1898), 78 L. T. 726 ; Morell 
V. New London Discount Oo. (1902), 18 T. L. R. 507 ; 
•Ogdens r. Nelson, Ogdens v. Telford, [1904] 2 K. B. 410 ; 
Douglas V. Baynes, 11908] A. 0. 477 ; Lazarus v. Calm 
Line of Steamships Q 91 2), 106 L. T. 378 ; Morryweather 
V. Pearson, [1914f 3 K. B. 587 ; Bruo© Marriott v. Houlder 
Line, [1917] 1 K. B. 72 ; Kensington & Knlghtsbridge 
Eleotrio Lighting Co. v. Netting HiU Electric Lighting 
Co. (1917^87 L. J. K. B. 665 ; Akt, Olivebank v. DanslE 
Svovlsyre Fabrlk, [1919] 2 K. B. 162 : Brodle t>. Cardiff 
Oorpn., [1919] A. C. 337 ; Armour v. Walford (London), 
[1921] 3 K. B. 473 ; Warren v. Agdoshman (1922), 38 
T, L. R. 688 ; ; Larrinaga v. Soc. Franco-Amcrlcaine 

Des Phosphates De Medulla (1923), 92 L. J. K. B. 466 ; 
Transoceanic Soc. Italiana D1 Navigozlone v. Shlpton, 
[1923] 1 K. B. 31 ; United States Shipping Board v. 
Duffell, Same v. Durrell, Same i>. Butt, [1923] 2 K. B. 739. 
Mentd. Krell v. Henry» [1903] 2 K. B. 740 ; Re Royal 
Aquarium & Summer & Winter Garden Soc. (1903), 20 
T. L. R. 35 ; Northern Assce. v. Famham United- 
Breweries, [1912] 2 Ch. 125 ; The Devonshire Sc St. 
Winifred, [1913] P. 13 ; Porter v. Tottenham U. D. O., 
[1914] 1 k. B. 603 ; Re Newman, Raphael's Claim, [1916] 
2 C!h. 809 ; Barnes v. City of London Real Property Co., 
Webster v. Same, Sollas r. Same, Kersey v. Same, Oakley, 
Sollas r. Same (1918), 87 L. J. Ch. 601 ; Burridge v. 
Haines (1918), 62 Sol. Jo. 621 ; Re Nott & Cardiff Corpn., 
[1918] 2 K. B. 146 ; Turpin v. Victoria Palace, [1918] 
2 K. B. 639 ; Cole r. KeUy, [1920] 2 K. B. 106 ; Joachlm- 
son TJ. Swiss Bank Corpn., [1921] 3 K. B. 110 ; Moriarty 
V. Regent's Garage & i^gineerlng Co., [1921] 1 K. B. 423 ; 
Cookburn v. S:^th (1923), 40 T. h. R. 113 ; Kelantan 
Government v. Dnfl Development Co., [1923] A. O. 395 ; 
Tournler v. National l4-ovinolal & Union Bank of England, 
[1924] 1 K. B. 461. 

B. Particular Instances, 

See Sale of Goods Act, 1893 (c. 71), s. 5. 

381. Sale of goods “ on arrival ” — By particular 
ship— ihip arriving empty — Without default of 
vendor.] — If there be a contract for the sale of 
goods by a particular ship on arrival, this means 
on the arrival of the goods which the ship is ex- 
pected to bring, So if the ship arrives empty, 
without any default on the part of the vendor, 
he is not liable to the purchaser for the non- 
delivery of the goods. — ^Boyd v, Sipfkin (1809), 
2 Camp. 326 ; 170 E. R. 1172, N. P. 

882. .] — Hawes v. Humble 

(1809), 2 Camp. 327, n. ; 170 E. R. 1172, N. P. 
Annotation Hale v. Raw^son (1858), 27 L, J. C, P, 

189. 

883. .] — Hale v, Raw- 

Son, No. 373, ante, 

384. On particular date — Sale of 

cargo after wreck of ship.] — The ship was wrecked 
off the coast of Scotland, but the cargo was saved, 
& might have been forwarded to the port of London 
by the given day. The vendors resold the tallow 
in Scotland, the purchasers did not offer them any 
indemnity if they would bring the tallow to 
London ; — Held : under these circumstances, the 
vendors were not answerable for the non-delivery 
of the tallow. — Idle v, Thornton (1812), 3 Camp. 
274 ; 170 B. R. 1380, N. P. 

Annotation : — Refd. Tbomton tJ. Jones (1816), 2 Marsh. 287. 

885. Late arrival.] — In an action by 

vendee, for non-delivery of goods; — Held: in 


PART IL SECT. 6, SUB-SECT. 2.— B. 

b. Expresaion of mbabUitjj — Hoea 
not amoufU to ctmirao<.J--*wbere in 
negottating for t]]« sale of oats by the 
carload, tbe seller says, "lam not sure 


whether I can procure more than two 
cars; I undertake to let you have two 
cars & I may be able to let you have 
three cars,” the buyer is not entitled 
to bind the seller to the delive^ of 
three o£trs, & If the buyer attempts to 


do so, & the seller dissents, there in no 
contract even for two oars. — OuM- 
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sax agreement “ for the delivery of goods on arrival, 
to be delivered with all convenient speed, but not 
to exceed a given day,** the arrival in time for 
delivery by that day is a condition precedent ; 

6 if they do not so arrive, without default in 

vendor, the agreement is null. — ^A lewyn v. Pbyob 
( 1826), By. <fe M. 406 ; l7l B. B. 1066, N. P. 
Annotation Hale> Raweon (1858). 4 Jur. N. 8. 363. 

886. Ship’s name declared as soon as 

known ’’—Short arrival.]— Under a contract to 
sell 60 tons of hemp at a price per ton, to be shipped 
from St. Petersburgh or Cronstadt in June or 
J uly, & the ship’s name declared as soon as known ; 
in case the ship should not arrive before Dec. 31, 
the contract to be void ; the seller is not bound to 
send all by one ship, & having announced more to 
be coming by one ship than the fact was, he was 
at liberty to decjare the residue to be coming by 
other ships, — Thornton v, Simpson (1816), 6 
Taimt. 656 ; 2 Marsh. 267 ; 128 E. B. 1151. 
AnTMtation Keia. Borrowinan v. Free & Hollis (1878). 

4 Q. B. D. 600. 

387. Sale of goods ** to arrive ’* — By particular 
ship — Arrival on dilterent ship.] — Dcfts., by their 
broker, entered into a contract for the sale to 
pltfs., of 60 tons of palm oil, to arrive per the 
Mansfieldf etc. In case of non-arrival, or the 
vessels not having so much in after delivery of 
former contracts, this contract to be void.'* At 
the time this contract was entered into, defts. had 
several vessels on the coast of Africa for the pumose 
of obtaining palm oil, & amongst others the Mans- 
field & the Watt, After the date of the contract, 
the Mansfield was loaded witti 315 tons of palm 
oil, & sailed homewards. On her arrival at 
Cameroons defts.* agent ordered the captain of 
the Manajield to tranship part of her cargo to thd 
Watt, which was the larger vessel. This tranship- 
ment was accordingly made bond fide & without 
fraud, for the purpose of enabling the Watt to proceed 
home with a fuU cargo. The Watt proceeded on her 
voyage, & arrived in liverpool on April 8, 1838, Sc 
the Mansfisld on May 20 following. The Mansfield, 
on her arrival, had on board 235 tons of palm oil, 
but the contracts made previously to the above 
contract amounted to 228 tons, leaving only 

7 tons applicable to this contra^, which were 
delivered by defts. to pltfs. In an action for the 
non-delivery of the oil : — Held : the arrival of the 
oil in the Mansfield was a condition precedent. Sc 
pltfe. were not entitled to the oil brought by the 
Wait ; the contract for the 60 tons was entire, 
Sc pltfs. were not entitled to the 7 tons brought 
by the Mansfield over what was required to satisfy 
former contracts, — IiOVatt v, Hamilton (1839), 
5 M. & W. 630 ; 151 E. B. 271. 

Annotations: — Apld. Johnson v, Macdonald (1842), 9 M. 

& W. 600. Distd, Halo v, Rawson (1858), 4 Jnr. N. 8. 

363. Held. Koyal Exchange Assce. v, M'Swlney (1849), 

14 Q. B. 646. 

388, .] — Deft., by a bought & 

sold note, agreed to sell pltfs. “100 tons of nitrate 
of soda, at 18s. per hundredweight, to arrive 
ex Daniel Grant, to be taken from the quay at 
landing weights,** etc. ; Sc below the signature of 
the brokers there was the follow^ memorandum, 

Should the vessel .be lost, this contract to be 
void ** : — Held : the contract did not amount to 
a warranty on the part of the seller, that the nitrate 
of soda fiiiould arrive if the vessel arrived, but 
to a contract for the sale of goods at a future 
period, subject to the double condition, of the 
arrival of the vessel, with the specified cargo on 
board. — Johnson v, Macdonald (1842), 9 M. & W. 
600 ; 12 L. J. Ex. 99 ; 6 Jur. 264 y 162 B. B, 

^ Pewtn Jl85Th tC, B. N. { 
d B. N. S. 86. 


886. ” Provided the same be shipped 

for seller’s account.”] — By means of bought Sc 
sold notes, pltfs. bought of deft, “ the cargo of 
400 tens, provided the same be shipped for seer’s 
accowt, of Necrensie rice, more or less, of the 
average quality, as shipped per Minna, to proceed 
from Akyab te a port in the Channel for orders, 
at 11s. 6d. per cwt. for Necrensie rice, or at lls. 
for Larong, the latter quality not to exceed 50 tons, 
or else, at the option of buyers, to mject any 
excess, to be paid for in cash on the arrival of the 
vessel at the port of call, on delivery of the bills 
of lading, charterparty Sc policy of insurance; 
should the vessel be lost before the arrival at the 
port of call, this contract to be void ** ; — Held : 
(1) the contract did not disclose an absolute 
contract of sale or warranty to ship a cajgo of 
rice of the quality mentioned ; (2) the buy^ 

were not entitled to the delivery either of the 
whole cargo or of the Larong rice, because 
contract was for an entire cargo which would 
substantially satisfy the description of Aracan 
Necrensie rice. — Vernbde v, Weber (1856), 

1 H. & N. 311 ; 25 L. J. Ex. 326 ; 27 L. T. O. S. 
274; 166 E. H. 1222. 

Annotation: — As to (2) Consd. Slmond v. Braddon (1857;, 

2 C. B. N. S. 324 

390, ” Ship now on her way.”]— 

SiMOND V, Braddon, No. 647, post, 

391 , .] — A. contracted to sell 

to B. 1170 “ bales ** of gambier, “ now on passage 
from Singapore, Sc expected to arrive in London, 
viz. per Ravenscraig, 805 bales, per Lady Agnes 
Duff, 365 bales ** ; (1) a warranty that 

the goods were then on passage ; (2 ) evidence was 
admissible to show, that, by the usage of the trade, 
a “ bale ** of gambier was understood to mean a 
package of a particular description ; Sc the con- 
tract was not satisfied by a tender of packages 
of a totally different size & description. (3) Qu, : 
as to the extent of the vendor’s hability on a sale 
of goods “ expected to arrive ** by a particular 
ship, where goods of the description contracted 
to be sold do arrive, but are consigned to a third 
party. — Oorrissen v, Perrin (1857), 2 0. B. N. S. 
081 ; 27 L. J. C. P. 29 ; 29 L. T. O. S. 227 ; 3 
Jur. N. S. 867 ; 5 W. B. 709 ; 140 E. B. 583. 
Annotation : — As to (1) Apld. Corkllng v. Massey (1873), L. 

8 C. P. 395. 

392 , ” Expected to arrive ” by particular 

ship — Consignment to third party.] — ^A. contracted 
to sell to B. 100 hogsheads of Gingelly oil “expected 
to arrive by the ship Resolute from Madr^.* The 
Resolute arrived with 100 hogsheads of Gingelly ^ 
on board, but it turned out that 34 hogsheads only 
were consigned to or under the power or control of 
A. Semble, this did not excuse A. for the non- 
performance of his contract, & it would not be per- 
formed by a delivery or tender of the 34 hogsheads 
over which he had control. — Fischbl t;. ScoTT 
(1854), 15 0. B. 69 ; 139 B. B. 344 ; sub nom. 
Fitchbtt V, Scott, 2 0. L. B. 1774. 

Annotation : — ^Distd. Gorrlssen v, Perrin (1857), 2 C. B. N, S. 

681. 

V. Perrin, 

No. 391, arde, 

894. Resetssion of charterparty.] — 

Defts.* correspondent at Valparaiso bought on 
their acGount of S. S& co. 600 tons of nitrate of 
soda, dp cm July 16, 18^, they chartered the barque 
PreeursoT to bring it to England, Sc they, on the 
same day, wrote te defts% of this. On the receipt 
of the ao^ce, defts. on Sept. 8, made a contract, 
throu^di brokers, with pltf., “ We have this day 
flold te you about 600 tons, more or less* bei^ 
the eiktire parcel of nitrate of soda exposed te 
arrive at port of call per Precursor, at 128. W. 

D D 2 
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SecU 5. — Sttbjed'^maMer of the contract: Stib-sect, 2, 
jg. ; sub-mda. 3 <fc 4. Sect. 6 ; Svh-aeds. 1 20 

per hiizLdredi9<r«$ght. , . . Should any circumstance 
or accident prevent the shipment of the nitrate, 
or should the vessel be lost, this contract to be 
void.** In the meantime, on Aug. 13, an earth- 
qualce had destroyed the greater part of the nitrate 
of soda, while lying at the port of lading ; &, it 
having been determined by arbitration, pursuant 
to the contract, that S. & co. were not bound to 
supply other soda, on Sept. 2, the Valparaiso house 
had cancelled the charter of the Precursor, After- 
wards, on learning from defts. that thev had sold 
the nitrate of soda to arrive, but not on what 
terms, they purchased other 600 tons of nitrate of 
soda, at above defts.* limit, &; obtained a transfer 
of a charter of the same barque Precursor^ Ss 
shipped the nitrate about Dec. 23, to defts. to 
enable them to execute their contract if obliged 
to do so, or to sell at a profit, if free. The Pre- 
cursor arrived in England on May 8, 1869, & pltf. 
demanded the cargo under the contract of Sept. 8 : 
— Held : pltf. was not entitled to the cargo. — 
Smith v. Myers (1871), L. R. 7 Q. B. 139 ; 41 
L. J. Q. B. 91 ; 26 L. T. 103 ; 20 W. R. 186 ; 
1 Asp. M. L. C. 222, Ex. Ch. 

395, “To be delivered from quay.’*] — 

A. contracted to sell to B. 600 bales of cotton at 
a given price, to arrive at Liverpool per ship or 
ships from Calcutta. The contract contained 
provisions as to quality, & for arbitration in case 
of dispute ; & then followed, The cotton to be 
taken from the quay ; customary allowances of 
tare & draft ; & the invoice to be dated from date 
of delivery of last bale ** : — Held : the clause as 
to the place of delivery was not a condition pre- 
cedent, but a mere stipulation in favour of the 
sellers, & the contract amoimted in effect to a 
contract to deliver the cotton at a reasonable time, 
&; under reasonable circumstances, the article 
to be at the buyer’s risk & charge from the time 
of its being landed on the quay. — ^Neill v, Whit- 
worth (1866), L. R. 1 C. P. 684 ; Har. & Ruth. 
832 ; 36 L. J. C. P. 304 ; 12 Jur. N. S. 761 ; 14 
W. R. 844 ; sitb nom. Niell v, Whitworth, 
14 L. T. 670 ; 2 Mar. L. C. 362, Ex. Ch. 

396. Sale ‘‘subject to safe arrival.”] — Defts. 
entered into a contract with pltf. for the sale 
to him of about 4 tons of hematine crystals 
** subject to safe arrival.’* Defts. had made a 
contract for the delivery to themselves of the 
crystals, which were expected by their vendor 
to arrive from Alexandria. No sliip was named 
in the contract between pltf. & defts. as that by 
which the crystals were to arrive. Defts.* vendor 
not being able to obtain delivery of the crystals 
was unable to supply them to defts., who in their 
turn were unable to fulfil their contract with pltf. : 
— Held : under the contract between pltf. &; 
defts. there was an obligation on defts. to ship 
the goods or to get them so far imder their control 
that they wore placed on board some ship ; not 
having done so they were not protected by the 
words “ subject to safe arrival,” which meant 
that provided defts. shipped the goods they were 
not to be liable for non-delivery consequent upon 
any accident occurring to the goods in transit 
Sc preventing their safe arrival ; Sc defts. were 
liable to pltf. in an action for damages for non- 
delivery of the crystals. — ^Barnett v. Javbri Sc 
Co., [1916] 2 K. B. 390 ; 85 L. J. K. B. 1703 ; 


115 L. T. 217 ; 13 Asp. M. L. C. 424 ; 22 Com. 
Cas. 6. 

Annotation : — Mentd. Lake v, Simmons, [1926] 1 K. B. 360. 


Sub-sect. 3. — Sale op Chance. 

897. General rule.] — No doubt a man may 
buy a chance of obtaining goods (Martin, B.). — 
Buddle V. Greek (1867), 27 L. J. Ex. 33. 

898. Chance of quantity.] — Covas v, Bingham, 
No. 377, ante. 


Sub-sect. 4. — ^Present Sale op Future 
Goods. 


See Sale of Goods Act, 1893 (c. 71), s. 5. 

899. Operation as agreement to seli — Necessity 
for ratification by vendor.] — ^A grant of goods 
which are not in existence, or which do not 
belong to the grantor at the time of executing the 
deed, is void, unless the grantor ratify the grant 
by some act done by him with that view, after 
he has acquired the property therein. — Lunn v, 
Thornton (1845), 1 C. B. 379 ; 14 L. J. C. P. 
161 ; 4 L. T. O. S. 417 ; 9 Jur. 350 ; 135 E. R. 
587. 


Annotations : — Consd. Hope v, Hayley (1856), 5 E. & B. 830. 
Aj^d. Carr v, Allatt, Allatt v, Carr (1858), 27 L. J. Ex. 385. 
Consd. OhideU v, Galsworthy (1859), 6 C. B. N. S. 471. 
Reid. Gale v, Burnell (1845), 7 Q. B. 850 ; Price v. Groom 
(1848), 2 Exch. 542 ; Conirreve v. Evetts (1854^10 Exch. 
298 ; Edmands v. Best (1862), 7 L. T. 279 ; Holroyd r. 
Marshall (1862), 10 H. L. Cas. 191 ; Joseph v, Lyons 
(1884), 64 L. j. Q. B. 1. Mentd. Flory v, Denny (1852), 
7 Exch. 581 ; Martin v, Reid (1862), 11 C. B. N. S. 730 ; 
lie Harcourt, Danby v. Tucker (1883), 31 W. R. 678 ; 
Cochrane v, Moore (1890), 25 Q, B. D. 67. 


400. .] — In an action for not delivering 

foreign stock, the declaration alleged that pltf. 
” bargained with deft, to buy, & then bought 
from him, & deft, then agreed to sell, & then sold 
to pltf., certain foreign stock, to wit, 28,000 
Spanish Active Stock, etc.*’: — Held: (1) the 
words ” bought ” & ” sold ” must be construed 
with reference to the subject-matter of the con- 
tract, & as meaning an agreement to buy & sell ; 
& (2) a contract for the sale of stock, Exchequer 
Bills, & securities of that description, in which 
the property passes by delivery, differs from a 
contract for the sale of a specific chattel, inasmuch 
as a contract for the sale of stock. Exchequer Bills, 
etc., would be satisfied by the delivery of any 
stock or bills of the description bargained for, & 
consequently the contract for sale cannot mean 
an actual sale, but only a contract to deliver. — 
Heselttne V. SiGGERS (1848), 1 Exch. 866 ; 18 
L. J. Ex. 166 ; 164 E. R. 366. 

Annotation: — As to (2) Reid. Goodwin v, Robarts (1875), 
L. R. 10 Exch. 337. 


Sect. 6.~PERISHING OF SPECtflC GOODS. 

SuB-BECT. 1. — ^Before Contract. 

See Sale of Goods Act, 1893 (c. 71), s. 6. 

401. Whether contract void — Cargo sold while 
at sea.] — ^A cargo of com was shipped by A. at 
Salonica in Feb. 1848, for delivery in London. 
On May 15 it was sold by H. a factor, who made 
the sale on a del credere commission. The contract 
described the com as ” of average quality when 
shipped,” Sc the sale was made at “ 278. per quarter 


PART II. SECT. 6, SUB-SECT. 3. 

0 . Character of sale — Onus of proof,] 
— ^RiCE V, Gunn (1884), 4 O. II. 679. — 

CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

d. Whether contract void — Goods 
perished when contract made,] — Pltf. 
sold defts. 75 tons of table-potatoes. 


Some of the potatoes at the time of the 
contract were not dug, & pltf. agreed 
to deliver them at a certain date. 
Unknown to pltf. the potatoes had at 
the date of the contract become unfit 
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Part II. — Formation or Contract. 


free on board, & including freight & insurance to 
a safe port in the United Kingdom, payment at, 
etc., upon handing shipping documents.** In 
fact the com had, a short time before the date 
of the contract, been sold at Tunis, in consequence 
of getting so heated in the early part of the voyage 
as to render its being brought to Kngland im- 
possible. The contract in Kngland was entered 
into in ignorance of this fact. When the English 
purchaser discovered it, he repudiated the con- 
tract. In an action for the price brought against 
the factor : — Held : the contract contemplated 
that there was an existing something to be sold 
& bought & capable of transfer, which not being 
the case at the time of the sale by the factor, ho 
was not liable. — Couturier v. Hastie (1856), 

5 H. L. Cas. 673 ; 25 L. J. Ex. 253 ; 28 L. T. O. S. 
240 ; 2 Jur. N*. S. 1241 ; 10 E. R. 1065, H. L. ; 

S. C. 8tcb nom, Hastie v. Couturier (1853), 
9 Exch. 102, Ex. Ch. 

Annotations : — Apld. Griffith v. Brymer (1903), 19 T. L. R. 
434. Refd. Covds r. Binsrham (1853), 2 E. & B. 836 ; 
Hall V. Conder (1857), 2 C. B. N. S. 22 ; Pritchard v. 
Merchant’s & Tradesinan’8 Mutual Life-Assoe. Soc. 
(1858), 3 C. B. N. S. 622 ; Hare v. Brown (1859), 5 Jur. 
N. S. 711 ; Ralli v. Universal Marine Insce. (1862), 4 
De G. F. & J. 1 ; Jeffreys v. Fair (1876), 36 L. T. 10 ; 
Jollffe V. Baker (1883), 11 Q. B. D. 255. Mentd. Wickham 
V, Wickham (1855), 2 K. & J. 478 ; Rishourg -u. Bruckner 
(1858), 30 L. T. O. S. 258 ; Reader v, Kingham (1862), 
32 L. J. C. P. 108 ; Mallett v. Bateman (1864), 16 C. B. 
N. S. 630 : The John Bellamy (1870), L. R. 3 A. & E. 
129 ; Fleet v, Murton (1871), L. R. 7 Q. B. 126 ; Moimt- 
Ptephen v. Lakeman (1871), 25 L. T. 755 ; Mollett v. 
Robinson (1872), L. R. 7 C. P. 84 ; Wmiains «. North 
China Insce. (1876), 1 C. P. D. 757 ; Sutton v. Grey. 
11894] 1 Q. B. 285 ; Harburg India Rubber Comb Co. v. 
Martin, [1902] 1 K. B. 778 ; Davys v. BusweU, [1913] 
2 K. B. 47 ; Gabriel v. Churchill & Sim, [1914] 3 K. B. 
1272. 

402. Cargo lost at sea.] — Pltf . a ship- 

broker & coal merchant at Newport, was, in Dec. 
last, in negotiation with deft., a merchant at 
Liverpool, with reference to pltf.’s shipping a 
cargo of coals on board a vessel at Newport called 
the Vectis, chartered by deft, for a voyage to Lisbon, 
the charter stipulating it was to be loaded in five 
clear working days, or demurrage would become 
payable. The coals were sold to deft, at Liver- 
pool on Dec. 14, at lOs. a ton, by pltf.’s agent 
there, who sent the order to pltf. by post on the 
same day, & on the following day, Dec. 15, sent 
him a telegram as follows ; “ Please load Vectis 
for Lisbon, now ready at your port for C.,” to 
which pltf. replied that as his stem was at present 
so heavy he could not load the vessel, <fc that coals 
were not then to be got, deft, had better get coals 
elsewhere. In reply to that deft, wrote urging 
pltf. to do his best to load the vessel at once in 
order to save demurrage, & forwarding notice 
of lay days having commenced. Pltf. answered 
that it was impossible to load the vessel within the 
time, & asked for an extension of it, or if coals 
could be gotten elsewhere, to which on Dec. 19, 
deft, replied, hoping more time for loading had 
been procured, or that pltf. had been able to get 
equally good coal elsewhere at the same price. 
Pltf. procured the coal at an increased cost of 
6d. a ton, & informed deft, thereof, who on Dec. 20 
telegraphed to pltf. objecting to pay the extra 6d., 

6 stating that the coals must be loaded at the 
contract price at once. On the same day pltf. 
telegraphed to deft., We have arranged to load 
the Vectis to-night,” & on Dec. 21 deft, instructed 
pltf. by telegram as follows ; ” Load up Vectia 
imme^ately & save demurrage, & pay advance 


as per charter. Will arrange price afterwards,” 
& by post of the same day he wrote to pltf. that 
if 65. a ton extra were now charged he should 
de4uct it from the next cargo loaded for him by 
the pltf. On Dec. 21 the loading of the vessel was 
completed, & £46 advanced by pltf. to the captain 
for deft, on account of freight. On Dec. 22 the 
bill of lading was signed by the captain, expressing 
the delivery ” to order or to assigns *’ at Lisbon, 
which bill was, with the invoice & a bill of exchange 
for the full price of 10a, 6d. a ton, sent by pltf. 
to his agent at Liverpool on that day, with in- 
structions to hold it till deft, had ” paid the 
advance & accepted the bill of exchange at 10a. 6d, 
a ton.** Deft, refused to accept the bill of ex- 
change, without an understanding as to the price, 
as mentioned in his letter of Dec. 21. After some 
discussion pltf., by post of Dec. 24, agreed to allow 
the extra 6d., &: on Dec. 27 deft, repaid the advance 
& accepted the bill of exchange. The Vectia & 
her cargo were lost at sea, in the Bristol Channel, 
on the morning of Dec. 24, & in an action by pltf. 
to recover the amount of the above acceptance : — 
Held : making absolute a rule to enter the verdict 
for deft., as the coals had not been shipped in 
pursuance of any contract between the parties, 
pltf. could not recover. The contract was to load 
on board at 10s. a ton, & if, when pltf. charged 
6d. a ton extra, & deft, objected to it & said, ** load 
the vessel & we will arrange price afterwards,” 
pltf. had agreed to that proposal, he might have 
recovered on a quantum meruit ; but he did not 
do so. He went on disputing as to the price, 
& instructed his agent to hold the documents till 
lus terms were accepted by deft., & when at last 
he agreed to allow the extra 6d., it was too late, 
the coals had then gone to the bottom. The coals, 
therefore, were not shipped on board in conformity 
to any contract, enabling pltf. to maintain the 
action, & there was an absence of all consideration 
entitling him to recover on the bill of exchange. — 
Williams v, Cohen (1871), 25 L. T. 300. 

403. Cargo expected to arrive by particular 

ship — Voyage rendered impossible.] — Smith v . 

Myers, No. 394, ante. 


Sub -sect. 2. — ^After Contract. 

See Sale of Goods Act, 1893 (c. 71), ss. 7, 20. 

404. Before risk passes — Goods consumed by 
fire.] — Where turpentine in casks was sold by 
auction at so much per hundredweight & the casks 
were to be taken at a certain marked quantity, 
except the two last, out of which the seller was to 
fill up the rest before they were delivered to the 
purchasers ; on which account the two last casks 
were to be sold at imcertain quantities ; & a 

deposit was to be paid by the buyers at the time 
of the sale, & the remainder within 30 days on 
the goods bein^ delivered ; & the buyers had the 
option of keeping the goods in the warehouse at 
the charge of the sellers for those 30 days, after 
which they were to pay the rent ; & the buyers 
having employed the warehouseman of the seller 
as their agent, he filled up some of the casks out 
of the two last, but left the bungs out in order to 
enable the custom house officer to gauge them ; 
but before he could flU up the rest a fire consumed 
the whole in the warehouse within the 30 days : — 
Held : the property passed to the buyers in all 


for human consumption, although to 
outward appearance they were in sound 
condition : — Held .* although the 

S otatoes had not perished in specie, 
biey had perished at the time the 


contract was made within the meaning 
of Bale of Goods Act, 1895, s. 8, & 
the contract was void. — R sndbll v. 
Turnbuix & Co. (X908), 27 N. Z. L, R. 
1067.— N.Z. 


PART 11. SECT. 6, SUB-SECT. 2. 

e. After risk has passed — Before 
pavment made,] — Where goods, the 
subject of an executory contract of 
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Sale op Goods. 


6» — Periahmg of specific goods : Suh-seci, 2. 

Sed, 7 : Sub-eeeis. I 2, AJ] 

caekct which were filled up, because nothing 
farther remained to be done to them by the seller ; 
for it was the business of the buyem to get them 
gauged, without which they could not have been 
removed ; & the act of the warehouseman in 
leaving them unbunged after filling them up, 
which was for the purpose of the ^uging, must be 
taken to have been done as agent for the buyers^ 
whose concern the gauging was. But the property 
in the casks not filled up remained in the seller, 
at whose risk they contmued. — Rugg t?. Minett 
( 1809), 11 East, 210 ; 103 E. R, 986. 

Annotations : — Oonad. Busk v, Davis (1814), 2 M. & S. 897. 

Diiitd. Tansler r. Turner (1836), 2 Soott, 238. Apld. 

Aoraman v, Morrico (1849), 8 O. B. 449. Consd. Gllmour v* 

Supple (1858), 11 Moo. P. 0. C. 562. Apld, Gampbell v, 

Mersey Docks & Harbour Board (1868), 14 O. B. N. S. 

412 ; Taylor v, Caldwell (1863), 8 B. k S. 826. Disid. 

Elphick V. Barnes (1880), 6 C. P. D. 821. Reid. Simmons 

V. Swift (1826), 5 B. & C. 857 ; Gillett t). Hill (1834), 

3 L. J. Ex. 145 ; Spartall t>. Benecke (1850), 10 C. B. 212 ; 

Aldridge v. Johnson (1857), 7 E. B. 885 ; Turley v. 

Bates (186^, 2 H. & C. 200 ; Younfir r. Matthews (1866), 

36 L. J. C. P. 61 ; Appleby v. Meyers (1867), 36 L. J. C. P. 

381 ; Howell v. Coupland (1874), L. R. 9 Q. B. 462 ; 

Anderson v, Morice (1876), 1 App. Cas. 713. 

406. Transfer of horse upon trial — Death 

of horse before return.] — On a bargain for the 
purchase of a horse, the horse was delivered to 
deft, upon trial for eight days, the agreed price 
being If found suitable for the intending 

buyer’s purposes, the bargain was then to be 
absolute. The horse died, without fault in either 
party, within the eight days ; — Held : the intended 
buyer was not liable for the prioe. — Elphick v, 
Barnes (1880), 6 0. P. D. 321 ; 49 L. J. Q. B. 
698 ; 44 J. P. 651 ; 29 W. R. 139. 

AnnMatinns: — Distd. Lake t>. Simmons (1926), 95 L. J. K. B. 

580. Reid. Janesich v. Attonboroxigh (1910), 102 L. T. 

605. 

406. After risk has passed — Goods lost at sea.] — 

Alexander v. Gardner, No. 567, post, 

407. .] — Deft, in London buys of 

pltf. a ship, which pltf. builds beyond seas. Deft, 
writes to pltf., ordering him to provide a captain 
& crew, to load the vessel, & to insure her, Pltf. 
carries out the order, & the captain & crew sail 
in the vessel, which is lost on the voyage. Pltf. 
may recover the price of the vessel under a count 
for goods sold & delivered. 

The delivery constitutes the cause of action 
(WiiXKS, J.). — ^Hazard v. ' Hodges (1869), 32 
L. T. O. S. 257 ; 7 W. R. 204. 

408. .]-^Pltfs. agreed with deft, to 

sliip on hoard a vessel a car^o of fresh water ice, 
& to despatch the vessel with all speed to any 
ordered port in the TTnited Kingdom, “ the 
vendors forwarding bills of lading to the purchaser, 
& upon receipt thereof, the purchaser takes 
upon himself all risks & dangers of the seas,” & 
deft, agreed to buy & receive the ice on its arrival, 
& pay for it in cash on delivery, at the rate of 
20s. a ton of 20 hundredweight, weighed on board 
during delivery. The vessel was lost during the 
voyage by ris^ & dangers of the seas, within 
the meaning of the agreement, & after the receipt 
by the deft, of the bills of lading. Pltfs. having 
brought an action against deft, to recover the value 
of the cargo : — Held : pltfs. were entitled to re- 
cover. — Castle v. Playford (1872), L. R. 7 
Exch. 98 ; 41 L. J. Ex. 44 : 26 L. T. 316 ; 20 
W. R. 440 ; 1 Asp. M. L. C. 266, Ex. Ch. 

Annotations: — ApU. Martlneau t?. Kltchlng (1872), L, R. 


7 Q. B. 436. ,Coi^.,Ande!fwii v. Morloe (1876). tJkgP* 
Cas, 713. ReM,Wok v, lagUs (1881), 62 L. J. Q. B730. 

409 , Goods destroyed by fire.] — Mar- 

TINBAD V. KITOHING, No. 424, post. 

Failure of supply.]— Contract, Vol. XII., 
pp. 381, 382, Nos. 3149-3162. 


Sect. 7.— THE PRICE. 

Sttb-seot. 1, — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 8. 

Necessity for statement In memorandum or 
writing.]— Sect. 4, sub-sect. 7, O. (b), v., ante. 

410. Part payment In goods.] — A. agreed to 
give a horse, warranted sound, in exchange for 
a horse of B. & a sum of money. The horses 
were exchanged, but B. refused to pay the money, 
pretending that A.’s horse was unsound ; — Held : 
it might be recovered on an indebitatus count for 
horses sold & delivered. — SEnELDON v, Cox (1824), 
3 B. & 0. 420 ; 6 Dow. & By. K. B. 277 ; 107 
E. R. 789. 

Annotation : — ^Apld. Bull w. Parker (1842), 2 Dowl. N. S. 845. 

411. .] — Assumpsit. T^ declaration 

alleged, that, in consideration that pltf* woifid 
buy of deft, a horse, at & for a ” certain price 
or sum, to wit, the sum of £56 16s.” deft, promised 
that the horse was sound. Breach, that he was 
unsound. Plea, non assumpsit^ & a traverse of 
the unsoundness. At the trial, it was proved 
that pltf., who was a tailor, agreed to give deft, 
for the horse £65, & a new pair of breeches, value 
£1 10s. : — Held : on motion to enter nonsuit, 
there was no variance.— Saxty v. Wilkin (1843), 
11 M. & W. 622 ; 12 L. J. Ex. 381 ; 7 Jur, 704 ; 
162 E. R. 954 ; sub nom. Saxby v. Wilkins, 1 
L. T. O. S. 233. 

412. Discount for cash — How calculated.] — 

Where goods were sold under a written contract 
at so much per load, ” to be taken by the dock 
account, & paid for in cash, allowing 2J per cent, 
discoimt within fourteen days from the date ; 
the goods to be taken on board, & the duty 
deducted ” ; & the duty was payable by the buyer : 
— Held : the discount was to be calcualted on the 
sum to be received by the seller only, exclusive 
of the duty. — S mith v. Blandy (1826), Ry. & M. 
267 ; 171 E. R. 1013, N. P. 

413. No cash payments — Bankruptcy of 

buyer — Whether creditor may prove for full Invoice 
prices.] — Wholesale traders supplied goods to a 
retail dealer on the terms that he was to be allowed 
a discount of 20 per cent, from the invoice prices 
on payment in caedi within a month : — Held : cash 
payments not having been made, proof must be 
admitted in the bkpcy. of the retail dealer for the 
full amount of the invoice prices of the goods. — 
Ee Cumberland, Ex p. Worthington (1876), 
3 Oh, D. 803 ; 46 L. J. Bey. 136 ; 34 L. T. 951. 
Annotation : — ^Reld. Obambers v, Gunstone (1897), 70 L, T. 

780. 

414. Article to, be manufactured of certain 
material— Better material used — Whether higher 
price may be demanded.] — If A. agr^s to make an 
article of certain matenals for a stipulated price, 
but puts in materials of a better kind, he is not 
at liberty on that accoimt to charge more than 
the stipulated price, nor can he require the article 
to be returned, because the buyer will not pay an 
increased price on account of tpe better materials. 


sale, have passed into the possession 
of the vendee, without payment being 
made, & have while in suoh possession 
been lost or destroyed through no 


fault of the vendor, the vendee is liable 
for the price, notwithstanding that the 
property in the goods had not, by the 
tenos of the contract, pass^ to the 


vendee. Sc that no negUgenoe on his 
part is shown. — HasaicLBAOBXR v. 
BallanttsK (1896), 98 O . R , 182 ; 25 
A. R, 86,— CAN. 
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— ^WiLMOT D. Smith (1828), as reported in 8 0. & P. 
463 ; 172 E. R. 498, N. P. 

AnnotoAions : — ^Mentd. Sanderson v. Bell (1833), 3 L. JT. Ex. 

66 ; Pennell u. Stephens (1849), 7 O. B. 987. 

415. Price stated in memorandum of agreement 
— Variation by parol evidence.] — Pltf. by his 
declaration alleged that by a written agreement 
defts. bought certain bark of him at £6 per ton, 
dfc although pltf. had performed his part of the 
agreement, & defts. had had the benefit of it & 
possession of the bark, &; had paid to pltf. the 
deposit and other sums, etc., yet they had not paid 
the residue of the purchase-money ; with the 
common coimts. Defts pleaded a denial of the 
agreement, fraud, never indebted, payment, & 
also as an equitable plea, that pltf. was employed 
to sell, & did sell, the bark as agent of 0., & on 
his behalf, at the then last year’s prices, plus the 
expenses of carting & ricking the bark in the then 
present year; &> he then represented to defts. 
that such expenses could not then be correctly 
ascertained, but that same added to the price 
averaged between £5 & £0 per ton ; & upon such 
representations of pltf., & at his request, & on 
his agreeing that defts. should be liable to pay only 
such prices &> expenses when ascertained, defts. 
were Induced to & did make the agreement, & 
were then requested by pltf. to pay the prices & 
expenses to 0. That after making the agreement 
defts. discovered that the expenses added to the 
prices averaged only £5 28, per ton ; & that, 
before action, they paid to 0., who then had 
notice of the promises, the whole amount due 
for the bark at the prices, together with the ex- 
penses so ascertained as aforesaid, & 0. accepted 
same in full discharge & satisfaction of same, & 
of all liability of defts. in respect of the bark k, 
expenses ; of all which pltf. had notice before 
action ; — Held ; the real contract between pltf. 
& defts. was not in writing, k the written memo- 
randum was not signed for the purpose of evidenc- 
ing any contract, & so defts. were entitled to 
judgment on non ciasumpsit ; if there were a con- 
tract in writing intended to bind the parties, it 
was avoided by fraud, which defts. had not 
estopped themselves from pleading ; under the 
plea of payment, payment to C. was a defence ; 
& the facts stated in the equitable plea disclosed 
a good answer to pltf.’s claim ; & parol evidence 
was admissible in support of such plea. — Rogkes 
y. Hadley (1803), 2 H. & 0. 227 ; 82 L. J. Ex. 
241 ; 9 L. T. 292 ; 9 Jur. N. S. 898 ; 11 W. R. 
1074 ; 169 E. R. 94. 

Annotaiions : — Apld. Bolokow v, Seymour (18G4), 17 C. B. 

N. S. 10^ Kempson v, Boyle (1866), 3 H. & O. 703 ; 

Clever v, mrkrnan (1875), 33 L T. 672. 


416. Purchase by seller from third party — Coh- 
oealment as to price by purchaser.] — Lange v. 
Barton (1891), 7 T. L. R. 451, D. C. 

417. Effect of alteration in rate of exchange.] — 

Be Hodgson & Oo. k Wiggleswoeth k Go., Ltd., 
[1920] W. N. 198. 

Trade agreement as to minimumjprioe — ^Whether 
restraint of trade.] — See Teade k Trade Unions. 


Sub-sect. ‘2. — “ To be Fixed in Manner 
Agreed.” 

A, In General. 

See Sale of Goods Act, 1893 (c. 71), s. 8. 

418. Price charged to others for simlto goods — 
Necessity for notice to buyer.] — Holmes v. Twist 
(1016), Hob. 51 1 80 E. R. 200. 

Annotations : — Apia. HennJngr’s Case (1617), Cro. Jac, 432. 

Mentd. Makln v. Watkinson (1870), L. K. 6 Exoh. 26. 

419. ,] — On a promise to pay as 

much for goods as every other pays, pltf. must 
give notice how much others pay. — ^Henning’s 
Case (1017), Cro. Jac. 432 ; 79 E. R. 370 ; mib 
nom. Haul v, Heming, 1 Roll. Rep. 285. 

Annotations Reid. Vyee v, Wakefield (1840), 6 M. & W. 

442. Mentd. Reynolds v. Davies (1796), 1 Bos. & P. 625 ; 

Murphy v. Hurly, [1922] 1 A. C. 369. 

420. .] — Salt Union, Ltd. v, Deakin 

(1895), 11 T. L. R. 343, H. L. 

421. Price paid to others for similar goods — 
Addition to usual price.] — ^Where the contract 
declared upon was, that deft, should deliver to 
pltf. all his tallow at 4s. per stone ; k the contract 
proved was that deft, should deliver it at 4s. per 
stone, k so much more as pltf. paid to any other 
person ; this was held a fatal variance. — Churchill 
V , Wilkins (1780), 1 Term Rep. 447 ; 99 B. R. 
1189. 

422. Price depending on weight — Payment by 
tun — Rateable sum for odd hogsheads.] — A cove- 
nant to pay so much a tun is not broken by 
refusing to pay a rateable sum for odd hogsheads. 
— Ren V , Barnes (1074), Preem. K. B. 379 ; 89 
E. R. 282. 

4,23. Mistake in weight.] — A trader, 

having sold some sOver articles, sent to k seen 
by the buyer, at a price calculated at a certain 
rate, on a certain weight of silver, which was paid, 
afterwards sought to recover the supposed balance 
of the price, upon double the weight of silver, 
alleging a manifest mistake in the weight, k setting 
up fraud in the buyer in taking advantage of it. 
B^’aud being negatived by the jury, the verdict 
was entered for deft, k, semble : there could be 


part ii. sect. 7, sub-sect, 1. 

4171. Effect of alteraiion in rate of 
exchange .] — Rosenfeld & Co. (Pro- 
PRIETABT), Ltd. V. Cowell Brothers 
& Co., Ltd., [1921] S. A. S. K. 13.— 

AUS. 

f. Meaning of ** contract price .”] — 
Campbell v, Edwards (1870), 24 Gr. 
162.— CAN. 


g. Meaning of ** invoice price”]— 
A sale ot a stock of merchandise at a 
certain rate on the invoice price means 
the price charged the vendor when he 
bou^t the goods. — Healman v. 
DA^d (1914), 29 W. L. R. 628 ; 7 
W. W. R. 180 ; 20 D. L. R. 949.— CAN. 


h. Rendering account with prices 
stated, ]— The mere rendering an aocoun t 
with prices stated Is not asoei^lnlng 
the amount by the act of tbe parties.— 
Montgomery v. McDonald (1883), 
1 Man. L. R. 232 .— CAN. 


k. Fishery agreement — Rvie to aacer- 
tain meanino of customarp price,] — 
When an agreement oontamfl a clause 
that defts. arc to pay pltf. the cus- 


tomary price for the produce of his 
voyages at the seal Sc cod fisheries, the 
jury in arriving at what are customary 
prices for the produce referred to, 
should not be goven\od either by the 
highest or the lowest price given at the 
date of the various transactions. — 
Day V , Baron (1859), 4 Nfld. L. R. 
360.— NFLD. 

l. ” Highest penny given in St, 

John's *’]— Where an agreement was 
made on the Labrador early in Got., 
between a fisherman & a planter, that 
the price to be paid for fish sold was 
to he equal to tbe ** highest penny 
given in St. John’s ** : — Held : this 
meant that the price to be paid was 
the average price paid In St. John’s 
at the date of the making of the agree- 
ment. — Oldford V . Job Brothers & 
Oo. (1899), 8 Nfld. L. R. 269.— NFLD. 

m. A scertainment of price — Evidence 
to explain vnrUingA — HUGHES v, Moore 
(1885), 11 A. R. 669.— CAN. 

n. Agreement as to pricc^WheiheT 
essential to compleHon of contract ,] — A 


contract for the sale of goods may be 
complete although there Is a difference 
between the pames as to the price. — 
Re Bkhun (Bankrupt) (1869), 20 
L. T. 179.— IR. 

0 . .] — LaVAGGI V, PlRIK & 

Sons (1872), 10 Maoph. (Ct, ot Sess.) 
312 ; 44 So. Jur. 183.— SOOT. 

p. agreement as 

to the price, or as to the manner in 
which the price is to be determined, is 
essential to the completion of a con- 
tract of sale. — C olonial Government 
V. Barely West Bridge Co. (1908), 
25 S. O. 124,. 334.— S. AF. 

q. Inadequacy of price — Whether 
ground for semng aeide contract ,] — 
Latta V, Park & Co. (1865), 3 Maoph. 
(Ot. of Sess.) 508 ; 37 So. Jur. 242. — 
SOOT. 


PART II. SECT. 7, SUB-SECT. 2.— A. 

r. Agreement to pap highest market 
price when payment demanded,}— A. 
contract to sml wheat k deliver it at 
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Sed^ 7 . — The price : Suh’Sect, 2, A.t B. d: C . ; sub- 
aed, 8.] 

no claim on tlie gromid of iiMlied contract. — 
FAU3K V. OOOGH (1866), 4 F. & F. 589, 

434 . IMtnietion of goods.] — Pltfs., re- 

fineis of sugar, sold to deft., a broker, a cert^ 
number of titlOTs ** or sugar loaves then lying 
in their warehouse. A sold note delivered to the 
buyer, contained a description of the^ numbers 
Sc on the titlers, & af^ the following terms, 

viz., ** Prompt one month . • . goods at seller’s 
risk for two months.” It was the practice to weigh 
titlers so sold when Sc not until the brokers or 
their sub-purchasers came to remove them from 
the refiner’s premises ; but an estimated price 
calculated on their approximate weight was paid 
on the ” prompt ” day. Sc the difference between 
the sum then paid Sc the actual price adjusted 
after the weighing was accomplished. The 
approximate price of the titlers in question was 
accordingly paid at prompt. They remained on 
the premises after the expiration of two months 
from the sale, Sc were subsequently destroyed by 
fire, together with a quantity of unsold sugar. 
Pltfs. having insured all the contents of their 
warehouses by fioating policies covering goods 
on the premises, “ sold & paid for, but not i^- 
moved,*^ received the sum insured from the in- 
surance office, but the amount was not enough 
to compensate them for the loss of their own 
goods. 7?hey had no agreement with their 
customers to insure sugar sold, but not taken 
away. An action having been brought by pltfs. 
against deft, for the price of ti e sugar sold to 
him : — Held : they were entitled to recover. — 
Maetineau V. Kitching (1872), L. B. 7 Q. B. 
436 ; 41 L. J. Q. B. 227 ; 26 L. T. 836 ; 20 W. B. 
769. 

Artnoiation Mentd. The Parohim, [1918] A. C. 157. 

425. .] — Castle v, Playford, No. 

408, ante, 

426. Market price — Average price of season.] — 

Stoveld V. Brewin (1818), 2 B. & Aid. 116 ; 
106 E. B. 309. 

Annotation ; — ^Refd. Lochmere v. Fletcher (1833), 1 Cr. & M. 

623. 

427. Calculation on actual sales.] — The 

” market price ’* is, in the absence of fraud, the 
price at which actual sales have been made. 

Action for the non-payment of the price of salt 
under a contract, by which P. was to receive Sc 
W. to deliver, 1,500 tons of salt, at 9s. a ton, 
with a discount of 6d, per ton for cash, within 
ten days of delivery ; but if the market price 
was lower P. was to have the benefit thereof, 
& in no case was the price to be above 9a. a ton. 
The amount, at 6a. per ton less the discount, had 
been tender^ & paid into ct. Upon the day 
upon which the delivery, pursuant to notice, 
took place, sales had been made in the morning 
at 6a. ; but none later in the day, & some of the 
witnesses stated that the price was higher, Sc that 
they would not have sold at that price. The judge 
directed the jury to take these facts into con- 
sideration in determining the market price. Sc 
they found that 7a. was the price, Sc a verdict was 
returned accordingly : — Held : the market price 
was not subsequent prices Sc speculations as to 
the prices at which parties would or would not 
have sold, but the actual transactions on that 
day. Sc there was no proof that the sale had been 
kept back on that day by any act of the parties ; 


Sc no fraud was imputable. — ^W ebber v, Pbbllbr 
(1846), 6 L. T. O. S. 346. 

428. Price charged to ordinary consumer.] 

— By a written contract, pltfs. agreed with deft, 
to make for him a covering for a tent of very large 
dimensions, the canvas used to be equal to pattern, 
Sc of the market value of lid. per yard, Sc the- 
making to be charged at 5d, per yard ; Sc it was 
agreed that if the market value of the canvas 
should be less than lid. per yard, the amount, the 
difference, should be deducted : — Held : ” market 
value ” meant the price^ in the market to an 
ordinary consumer, irrespective of the particular 
contract. — Orchard v. Simpson (1867), 2 C. B. 
N. 8.299; 140 B. B. 431. 

429 . Effect of fall In price.] — ^Birchgrovb 

Steel Co., Ltd. v. Shaws Brow Iron Co. (1891), 
7 T. L. B. 246, H. L. 

480. Consideration of surrounding cir- 

cumstances.] — ^A London brewing co. demised a 
public house to a publican, who covenanted to 
deal exclrisively with the lessors for beer, provided 
they should be willing to supply the same to him 
at the fair market price. It appeared that the 
great bulk of the London brewers’ trade was done 
with tied houses ; that the London brewers 
supplied beer at standard prices ; that in the case 
of tied houses discount was allowed at certain 
recognised rates ; but that in the case of free 
tenants the amount of discount was the subject 
of special bargain. Sc that free tenants often 
obtained a higher rate of Recount : — Held : the 
term ” market ” was to be construed with refer- 
ence to the surrounding circumstances. Sc upon the 
true construction of the proviso the lessee was to 
be charged the fair market price as applying to 
tenants of tied houses Sc was not entitled to 
discount beyond the recognised rates. — Char- 
RiNGTON Sc Co., Ltd. v, Wooder, [1914] A. C. 71 ; 
83 L. J. K. B. 220 ; 110 L. T. 648 ; 30 T. L. B. 
176 ; 68 Sol. Jo. 162, H. L. 

Annotation : — Refd. G. W. Ry. & Mid. Ry. r. Brlfitol Corpn. 

(1918), 87 L. J. Ch. 414. 

431. Price depending on efficiency of goods.] — 

Aaeumvait for goods, a machine, sold Sc delivered : 
— Held : (1) deft, might show under the general 
issue, that the machine was manufactured by 
pltf. for deft., under a condition that if it did not 
work, nothing should be paid for it ; it could not 
be made to work, & it was useless to deft. ; (2) 
although the machine was not proved to have been 
returned to pltf., he was not entitled to any 
damages on the quantum valebaU without showing 
some new implied contract arising from deft.’s 
dealing with the goods — Grounsell v. Lamb 
(1836), 1 M. & W. 362 ; 2 Gale, 28 ; 5 L. J, Ex. 
154. 

Annotations : — As to (2) Reid. Horsfall v, Thomas (1862), 

6 L. T. 462. Generally, Mentd. Broomfield v. Smith (1836), 

IM. &W. 642. 

432. Price depending on quantity — Sale of 
timber.] — Besp. agreed to sell to applts. at an 
agreed price shares in a saw mills co. which had 
extensive rights of cutting timber over a large 
area of ground for long periods of time. The 
agreement contained a provision to the effect that 
the vendor was to give a satisfactory guarantee to 
the purchasers “ that the quantity of timber on 
the different tracts of land as shown by the state- 
ment . . . attached hereto ... is true Sc accurate,” 
Sc in the event of the quantity of timber on the 
said various tracts failing, on verification, to 
reach the quantity represented in the attached 


the buyer's mill within a reasonable 
time, the seller to receive whatever 
may be the hlgbest market price at 
the time when he shall demand pay- 


ment, is valid, top it may be ascer- 
tained at any thne by the method 
agreed upon. — McBbzds v, Bzlver- 
THORNB (1854), 11 U. O. R. 546.— CAN. 


t. Price to be based on advance on 
invoice price — Neceasitv for wodnciion 
of invoiee.] — PeBiaBd v, BmamtOK 
(1912), 47 S. a R. 289.— CAN. 
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statexudnt the vendor was to repay to the pur- 
chasers the amount of shortage ; the 

word “ tiniber ** must be held to mean all timber 
trees growing on the land which were reasonably 
fit for use in such a business as that carried on by 
the CO. ; & should not be restricted to such trees 
as were at the date of the agreement capable of 
being felled & sold at a profit at the then current 
prices. — S wift v. David (1912), 107 L. T. 71, P. C. 

488. Price depending on cost of labour.]— Pltfs. 
entered into a contract with buyers in Calcutta to 
manufacture & ship machinery by instalments 
over several months at agreed prices but subject 
to a stipulation that should the cost of labour or 
wages increase, there should be a corresponding 
increase in the purchase price. The buyers were 
also to open “ a confirmed irrevocable credit ** in 
favour of pltfs. with a bank in this country & to 
pay for each shipment as it took place. In pur- 
suance of this arrangement defts., who were the 
buyers* bankers in London, wrote to pltfs. stating 
thaft they would pay bills drawn on the buyers to 
the extent of £70,000, the bills to be accompanied 
by documents & to be received before Apr. 14, 
1921, “ this to be considered a confirmed irre- 
vocable credit.** Pltfs, sliipped two instalments 
under the contract & received payment imder the 
letter of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on accoimt of wages & material, & instructed 
defts. only to pay so much of the next invoices as 
represented the original prices. Defts. accordingly 
refused to pay the bill presented on the next ship- 
ment & pltfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by the 
buyera : — Held : the credit being irrevocable, the* 
refusal of defts. to take & pay for the particular 
bills on representation of the proper documents 
constituted a repudiation of the contract as a 
whole, & pltfs. were entitled to damages so 
reckoned. The basis of this form of banking 
f^ilitv is that the buyer is taken, as between 
himself & the banker, to accept the seller’s 
invoices as correct, ii^y adjustment must be 
made by way of refund by the seller & not by way 
of retention by the buyer. — Urquhart Lindsay 
& Co., Ltd. v. Eastern Bank, Ltd., [1922] 1 
K. B. 318 ; 91 L. J. K. B. 274 ; 126 L. T. 534 ; 27 
Com. Cas. 124. 

Annotation: — Mentd. Prosperity v. Lloyds Bank (1923), 39 

T.L. R. 372. 

B, Wager Involved, 

434. General rule — Contract void.]— An action 
was brought for a breach of the following agree- 
ment. Pltf. a^eed to buy & deft, agreed to sell 
his horse, Partington, for £200 provided ho trotted 
18 miles within one hour, within one month ; 
if the task was not performed, the horse was 
thereby sold to pltf. for 1«. which pltf. that day 
paid to deft. At the trial it appeared that the 
task was not performed, & that deft, had refused 
to deliver the horse to pltf. ; a verdict was found 
for pltf. : — Held : upon a motion to arrest the 
judgment, this agreement was illegal. — ^Brogden 
V. Marriott (1836), 3 Bing. N. C. 88 ; 2 Hodg. 
136 ; 2 Scott, 712 ; 5 L. J. C. P. 302 ; 132 E. R. 
343. 

Annotation : — Consd. Oarlill v. Carbolic Smoke Ball Oo. 

(1892), 67 L. T. 837. 


485. -.] — ^Pltf. & deft., while convers- 

ing as to some rags which pltf. proposed to sell &; 
deft, to purchase, disputed as to the price of a 
former lot of rags, pltf, asserting the price to have 
been lower than deft, asserted it to have been. 
They agreed that the question should be referred 
to M., a spirit merchant, Sc that whichever party 
was wrong should pay M. for a gallon of brandy, 
Sc that, if pltf. was right, the price of the lot now 
on sale should be 6a. per hundredweight, but, if 
deft, was right, 3a. M. decided that pltf. was 
right. Pltf. sent the rags to deft., but deft, 
refused to accept them at 6a., offering 6a, To an 
action for goods bargained Sc sold, deft, pleaded 
the facts specially, except as to the reference to 

M. , averring that 6a. was higher Sc 3a. lower than 
the value of the rags bargained for, & justified the 
refusal to accept on the groimd that the agreement 
was made by way of wager, Sc therefore within 
Gaming Act, 1845 (c. 109), s. 18 : — Held : the 
plea was good. Sc was supported by the facts. Sc 
this, whether or not the fact of the agreement 
relating to the brandy was taken into considera- 
tion. — Rourke V. Short (1856), 5 E. & B. 904 ; 
25 L. J. Q. B. 196 ; 26 L. T. O. S. 235 ; 2 Jur. 

N. S. 352; 4 W. R. 247 ; 119 E. R. 717. 

^nnoto/iorw Distd. Wilson v. Cole (1877), 36 L. T. 703. 

Refd. Higginson v, Simpson (1877), 2 O. P. D. 76. 

436. Gambling In differences.] — Lancaster v. 
Turner (J. P.) Sc Co., No. 462, y> 08 t, 

C, Altemaiive Price, 

437. How far contract valid — “ If the horse 
suited.'*] — Declaration averring the consideration 
for the purchase of a horse to be “ that the buyer 
should give a large price, to wit, 100 guineas.** 
Proof, that the buyer was to give “ 100 guineas Sc 
£10 more if the horse suited him *’ : — Held : no 
variance. 

A verbal representation by the seller to the 
buyer, in the course of dealing, that he “ may 
depend upon it the horse is perfectly quiet Sc free 
from vice ** is a warranty. 

That [the representation] amounts to a warranty 
if made before the bargain takes place. The term 
warrant or warranty is not necessary (Bayley, J.). 
— Cave v, Coleman (1828), 3 Man. Sc Ry. K. B. 2 ; 
7 L. J. O. S. K. B. 25. 

Annotations : — ^Refd. Hopkins v. Tanqueray (1854), 15 C. B. 

130 ; Hellbut, Symons v. Buokloton, [1913] A. (3. 30. 

438. ‘‘If the horse was lucky."] — Declara- 

tion, “ that in consideration, pltf. would buy of 
deft, a horse, at Sc for a certain price or sum, to 
wit, £63, deft, undertook, that the horse was 
sound.** Evidence that the bargain was for 60 
guineas, “ & if the horse was lucky to pltf., he was 
to give £5 more, or the buying of another horse ** ; 
— Held : there was no substantial variance between 
the declaration Sc the evidence. — Gething v, 
Lynn (1831), 9 L, J, O. S. K. B. 181. 


Sub-sect. 3. — Course op Dealing. 

See Sale of Goods Act, 1893 (c. 71), s. 8. 

439. Price not definitely agreed between parties 
— Implied from course of dealing.] — There may be 
a complete contract so as to pass the property in 
goods from the seller to the buyer, although the 
price has not been definitely agreed on between 


part II. SECT. 7, SUB-SECT. 2.— B. 

a. Agreement as to price of mare — 
Whether amounting to wager, y-Vltt, 
ttc deft* agreed that pltf. should take 
deft .*0 mare in exchange lor that of 
pltf., that deft, should give pltf. the 
hiUl of the winnings of her first two 


races, or, in case she should be sold 
before then, deft, should pay pltf. one- 
third of what she should be sold for : — 
Held : the agreement, being one simply 
to gi f^e an increaised price for the mare, 
upon the ‘ocourrenoe of a state of foots 
whioh might add to her value was a 
legal contract, k, not in the nature of a 


wager. — Croftok v, CJolgan (1869)» 
101. C, L. R. 133 ; 12 Ir. Jur. 36.— 

IR. 

PART II. SECT. 7, SUB-SECT. 3. 
439 i. Price not definUely agreed 
between parties — Implied from cawrse of 
■ “ .f— N orthern Elevator Oo. v. 
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4i0 


8ed, 7* — Th e price: Sub-seeia, 3, 4 , 5 0, 

V. Swann (1864), 17 0, B. N. 8. 84 ; 

144 E. B. 34. 

AnnoMiom ; — ^Distd. Moakes v, Nloolson (1865), 19 C. B. 
N. S. 200. Rc^. Seagrrare v. Union Marine Ineoe. (1866), 
I-. R. 1 O. P. 306 ; Williams v. Cohen (1871), 25 L. T. 300 ; 
Anderson v, Morloe (1876), 1 App. Oas. 713 ; The Parohtm, 
£1018] A. O. 167. 


Sub-sect. 4. — Reasonable Pbice. 

See Sale of Goods Act, 1893 (c. 71), s. 8 (1). 

440. Presumption against demand of plaintiff.] 
— Waller v. Dalt (1676), 1 Cas. in Ch. 276 ; 1 
Dick. 8 ; 1 Eq. Cas. Abr. 90 ; Oas. temp, Finch, 
295 ; 22 B. R. 798. 

441. Where defendant not guilty of fraud.! 

— ^Where there has been no fraud on the part of 
deft,, the presumption of law is against the demand 
of pltf. — Clunnes V. Pezzey (1807), 1 Camp, 8 ; 
170 E. R. 867, N. P. 

Annotation : — ^Apld. Lawton v, Sweeney (1844), 8 Jnr. 964. 

442. Undertaking to pay quantum valebant — 
Whether good count In action of debt.] — ^A count 
that deft., in consideration that pltf. had sold &> 
delivered divers goods, undertook to pay quantum 
valebant, upon demand, with an averment that 
the goods were worth £20, whereby an action hath 
accrued to pltf., is not a good count in debt, & 
cannot be joined in a declaration with counts in 
debt.-r-DALTON V, Smith (1806), 2 Smith, K. B. 
618.. 

Annotations: — ^Refd. Gardner v. Bowman (1834), 4 Tyr. 

412 ; Compton v. Taylor (1838), 1 rn & H. 223 ; Simp- 
kins V. Potheoary (1850), 6 Exoh. 253. Mentd. Brill i?. 

Neele (1819), 3 B. & Aid. 208. 

443. Evidence of agreed price — Whether 

displaced by proof of inferiority of goods.] — Pbgg 
V. Stead, No. 965, post 

444. Latitude as to price.] — L aing v. Pidgbon, 
No. 765, post, 

445. Price not fixed — Executed contract.] — 

Acebal V. Levy, No. 167, ante. 

446. Executory contract.] — (1) A memo- 

randum of a contract for the sale & purchase of 
goods, to satisfy Stat. Frauds, is good though no 
mention be made of price, provided none be 
stipulated for ; &, where the contract is for the 
sale of ^oods to be manufactured, & alterations 
or additions are made in the progress of the work, 
such alterations or additions need not be made 
the subject of a distinct contract in writing. 

(2) In all cases of executory contracts for the 
purchase & sale of goods, where the parties are 
silent as to price, the law will supply the want of 
an £^eement as to price, by inferring that the 
parties intended to sell & to buy at a reasonable 
price,-— Hoadly v. M‘Lainb (1834), 10 Bing, 482 ; 
4 Moo. & S, 340 ; 3 L. J. 0. P. 162 ; 181 E. R. 
982. 


An7wtaii^:--~-A8 to m Refd. Joyce v, Swann (1864), 17 
^12) Rsfd. Valpy v. Gibson (1847), 
^ Pontlfex V. Wilkinson U846), 

J ri V, L. & S. W. Ky. (1866), L, R, 

L9* * Sanderson t?. Graves (1875), L. R. 10 Exch, 

234. 


447. '.] — A contract of sale may be com- 
plete & bindmg, though silent as to the price, such 
silence being equivalent to a stipulation for a 
reasonable price, & as to the time & mode of pay- 
ment. — Valpy v. Gibson (1847), 4 0.‘ B. 837 ; 16 
L. J. 0. P. 241 ; 0 L. T. O. S. 434 ; 11 Jur. 826 ; 
136 E. R. 737. 

Annotations : — Refd. Re CcKsk, Ex p, Rosevear China Clay 
Co. (1879), 11 Ch. D. 660 : Kendal v. Marshall Steves 
(1883), 11 (L B. D. 366 ; Re Isaacs, Ex p. MUeS (1886), 
16 Q. B. D. 89. 

448. Mutual mistake as to price.] — On the 
sale of a specific article for a certain price, a dis- 
pute afterwards arising as to the amount : — Held : 
if the parties never were ad idem as to the price by 
reason of mutual mistake, there would be an im- 
plied contract, the article having been retained so 
long that it could |not be returned in the same 
condition, to pay its real value. — ^W est Db 
Wezele (1866), 4 F. & F. 690, N. P. 


SuB-SEOT. 5. — Change op Customs or Excise 
Duty. 

See Finance Acts, 1901 (c. 7), s. 10 ; 1902 (c. 7), 
s. 7, generally. Revenue, pp. 227-232, ante, 

449 . Whether additional duty may be added.] — 
Contract for spirits to be paid for by bills at three 
months from delivery. No opportunity for 
delivery given by purchaser, till a new duty 
imposed on spirits by 43 Geo. 3, c. 81. Decided 
that under these circumstances the distiller was 
entitled to charge the amount of the additional 
duty on the spirits. — Haig v, Napier (1813), 1 
Dow, 265 ; 3 B. R. 691, H. L. 

450 . Action relating to price pending.! — 

Under Finance Act, 1901 (c. 7), s, 10 (1), the seller 
of goods xmder a contract made before the new 
duties on goods were imposed can add the new 
duty to the contract price of the goods, in the 
absence of an agreement to the contrary, even 
though an action relating to the price of the goods 
was pending at the time when the Act was parsed. 
— Conway Brothers & Savage v, Mulhern <fc 
Co., Ltd. (1901), 17 T. L. R. 730. 

461 , “ Duty paid.*’] — By Customs Con- 

solidation Act, 1876 (c. 36), s. 20, as applied by 
Finance Act, 1900 (c. 7), s. 8, the new excise duty 
on beer imposed by the latter Act may be added 
to the contract price of the beer where the contract 
or agreement for the sale or delivery of the beer 
duty paid was made before the passing of the 
Act. An agreement xmder which the pxirohaser 
is bound to buy his beer from a certain brewer, 
provided the latter is willing to sell it to him duty 
paid, at a certain price is not a contract for the 
sale or delivery of the beer within Customs Con- 
solidation Act, 1870 (c. 36), s. 20. The contract 
for sale in such case is made only when the order 
for the delivery of beer is given to the brewer in 
pursuance of the conditional agreement, &, if 
such order was given after the passing of Finance 
Act, 1900 (c. 7), the brewer is not entitled under 
sect. 8 to add the new duty to the price payable 


Lake Hukon Sc Manitoba Milling 
Oo. (190^7), 9 O. W. R. 139 ; 13 
O. L. R. 349.— CAN. 

PART IL SECT. 7, SUB-SECT. 4. 

447 1. Price not fixed ,} — ^When there 
ia no actual a«reement as to price or 
time to payment, the law will supply 
the deflciency by Importing Into the 
bargain a promise by the buyer to pay 
a roaaoi^ble price.— C bristib p. Bub- 
nett (1886). 10 O. R. 609.— CAN. 

— d Henderson v. R, 
(1897), fl Exch. C. R. 89.— CAN. 


447 ili. .] — MoOdtoheon V, 

Northern Fuel Co. (1906), 4 W. L. K. 
67. — CAN. 

.447 iv. .] — Stuart Sc Oo, v, 

R. (Ct, of Soss.) 
221 ; 23 So. L. R. 149.-^OOT. 

448 1. Mtdual mistake as to price ,} — 
Stirling Sc Pitoaibn, 
1 W. W. R. 102; 6i 
D. L. R. 366 ; 61 B, O, M, 193.— CAN. 

PART II, SECT. 7, SUB-SECT. 6. 
4491. Whether additional duty may 


he added ,} — Canadian Drug Oo, v. 
Board of Lieutenant-Governor in 
Council, [1925] S. C. B. 23 ; [1926] 
1 D. L. K. 610.— CAN. 

44911. .] — In a contract for 

spirits to be paid for by bills at three 
months from delivery, no opportunity 
for deliveiT was given by the pur- 
chaser, a new duty, had been 
Imposed : — Held : the distiller was 
entitled to charge the amount of the 


chaser, tUl a new duty, had been 
Imposed : — Held : the distiller was 
entitled to charge the amount of the 
additional duty,— H aig p, ’ — 

(1813), 1 Dow, 466.— SCOT. 
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by the purchaser thou^ the conditioxial agteemexit 
wa s ma de before it. — Newbridge Bkondda 
Brewery Co. v. Evans (1902), 80 L. T. 463 ; 18 
T. L. R. 890, D. C. 

462. .] — Corn Products Co., 

V. Fry & Sons, [1917] W. N. 224. 

American Co, v. Boehm 

R®fd» Hartley v, Hymans. [1920] 


458 , ,] _ Pltfs. sold to defts. 100 

pounds of saccharin to be shipped from New 
York to a British port at the price of 220s. a 
pound, c.i.f., “ duty paid.** Between the date of 
the contract & delivery of the goods the import 
duty was increased & pltfs. were obliged to pay 
the increased duty. In an action by the sellers 
against the buyers to recover the amount of the 
increase :—-Held : ,the words duty paid ’* in the 
contract did not constitute an agreement that the 
sellers should not be entitled to recover the amount 
of the increase, & therefore Finance Act, 1901 
(c. 7), s. 10, applied, & pltfs. were entitled to 
succeed. — ^American Commerce Co., Ltd. v. 
Boehm (Frederick)^ Ltd. (1919), 36 T. L. B. 224. 


Sub-sect. 6. — ^Valuation by Third Party. 

A. In Qeneral. 

See Sale of Goods Act, 1893 (c. 71). s. 9 ; 
Valuers &: Appraisers. 

454. Condition as to soundness — Allowance on 
damaged goods.] — declaration in assumpsit stated 
in the first count that pltfs. were possessed of 
lands for the residue of three terms, which re- 
spectively commenced on Feb. 16, 1786 ; that 
they put them up to auction, subject to a condition 
that the p\:Tchaser should take the stock-in-trade 
at a valuation ; that deft, purchased the same, & 
that the stock was valued at a sum specified ; 
breach, non-pajment of that sum. The second 
count was for lands bargained sold, & counts 
for goods sold & delivered ; & the money counts 
were added. The leases under which pltfs. derived 
title, were dated on the day laid, habendum from 
the day of their date ; & the valuation proved, 
after stating the prices of each article of stock, 
was indorsed with a memorandum, that certain 
pans were valued as sound, but should any of 
them prove broken the first time of boiling, an 
allowance was to be made thereon, & with that 
condition the stock was appraised at a certain 
sum, the same as that laid in the declaration : — 
Held : the statement of the day of commencement 
of the terms was immaterial ; the valuation 
might be considered as absolute, as there was no 
proof of the pans being broken at the time men- 
tioned. — Welch v. Fisher (1818), 8 Taunt. 338 ; 
2 Moore, C. P. 378 ; 129 E. R. 412. 

455. Whether parties bound by acceptance of 
valuation.] — Deft, agreed verbally with pltf. to 
take a house pmchase the fixtures at a valuation 
to be made by two brokers. An inventory of the 
furniture & fixtures was accordingly imwle, de- 
scribed generally as “ an inventory of the fixtures, 
etc.,** -mth the gross amoimt placed at the foot 
thereof. In an action for goods sold & delivered, 
with a count on an account stated : — Held : deft, 
having taken possession of & enjoyed the fur- 
niture So fixtures. So paid part of the sum deter- 
mined by the brokers, to be due for the same, he 


was liable on the account stated for the remainder. 
So could not afterwards object to pltf.*s defective 
title to the house. — Salmon v. Watson (1819), 4 
Moore, C, P. 78. 

Annotation ; — ^Mentd. Bates v. Townley (1848), 12 Jur. 606. 

456. Subsequent agreement as to price of part 
of goods.] — declaration stated, that by a certain 
indenture deft, covenanted to pay pltf. £400 in 
equal moieties on Nov. 11, So Iffay ll. So that it 
was agreed that the drugs, stock-in-trade, utensils, 
So shop fixtures in certain premises should be 
valued by a person to be named by pltf. So deft., & 
one moiety of the amoimt paid immediately upon 
such valuation, So the residue at the expiration of 
a year. Averment, that the said drugs, etc., were 
valued by one L., named by pltf. So deft., at £190. 
Breach, that deft, refused to pay the second 
moiety of the £400 on May 11, & also the residue 
of the £190 at the expiration of the year. Pleas, 
set off for money had & received, money paid, So 
on an account stated. So that the said dmgs, etc., 
were not valued by a person named by pltf. So 
deft. ; on which issues were joined. It appeared 
in evidence that L. was agreed upon by pltf. So 
deft, to value the drugs, stock-in-trade, utensils. 
So shop fixtures. So that, after the valuation was 
complete, except as to the drugs, £70 was agreed 
on by the parties as the value of the drugs, & £50 
as the value of a horse So gig belonging to pltf., 
which sum, together with the rest of the valuation, 
amounted to £190 : — Held : the jury were rightly 
directed that if the horse &; gig were part or the 
stock-in-trade, or were treated as such by the 
parties, pltf. was entitled to a verdict on the last 
plea. — Rawlinson v. Clarke (1846), 16 M. So W. 
292 ; 15 L. J. Ex. 171 ; 6 L. T. O. S. 396 ; 163 
E. R. 860, Ex. Ch. 

457. Necessity for communication of name of 
valuer to other party.] — T ew v, Harius, No. 476, 
post 

458. Value to be fixed by arbitration, if neces- 

sary.] — ^A. being possessed of certain plant So 
materials for the construction of a canal So other 
engineering works in Holland, in Mar. 1853, 
agreed by parol to sell the same to B., & two per- 
sons were sent to the spot to value them. An 
inventory was accordingly made, &, on Mar. 31, 
A. & B. signed the following memorandum at the 
foot thereof : “ Agreed between B. So myself, 

£4,609 12^.*' On May 8, a written contract for the 
sale of the plant So materials was executed by 
A. So B., by which it was agreed “ that A. should 
sell. So B. should purchase, all such parts of the 
plant, materials, & things then on or about the 
works of the canal, which belonged to A., & that 
the price to be paid for the same should be the 
fair amoimt of the value thereof, such amount to 
be settled, in case the parties should differ as to 
the same, by arbitration,** in manner therein 
provided ; “ & that B. should pay to A. the 
amount of such price or value within two calendar 
months after such price or value should have been 
fixed So determined as aforesaid.** B. was let into 
possession of the plant immediately after Mar. 31, 
So remained in possession. No arbitration was 
ever demanded, or any dissatisfaction expressed 
by B. at the price fixed by the valuers ; — Held : 
the event upon which the arbitration clause of the 
contract of May 8 was to take effect, viz. the 
parties differing as to the value, never having 
arisen, A. was entitled, at the expiration of two 


PART II. SECT. 7, SUB-SECT. A. 

b. FaUttre of valuers to appoint um- 
pire — Resdesion of contract,}— -A. oon- 
tract for parobaae of stock m trade at 
a valuation provided for the appoint- 


ment of valuators who before com* 
menclng tbeir valuation were to appoint 
an uminre. The valuators commenced 
their valuation without appointing an 
umpire: — Held: the appolntm^ of 


the umpire was a condition precedent 
to the valuation, the original agree- 
ment fell through from non-oomp^noe 
of the valuators "with the oondltion 
precedent. Sc the pnrohaser was 
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Sect, 7. — The price: Stib-sect, A.. B. C,] 

months from that date, to recover the value agreed 
on by the memorandum of Mar. 31, on a count 
for goods sold & delivered. — C annan v. Fowler 
(1863), 14 0. B. 181 ; 23 L. J. O. P. 48 ; 2 W, B. 
101 ; 139 E, II. 76 ; etid nom, Canaan v. Fowler, 
2 C. L. R. 43. 

459. What amounts to valuation — ^Figures left 
to be added up.] — By agreement between A. dc B. 
it was agreed that B. should buy of A. certain 
plant, materials, & tools, at a valuation to be 
made by A. & a person to be appointed by B.*’ & 
that B. should pay for the same by a bill for £150 
at two months from the valuation, & by another 
bill for the balance of the valuation at three 
months after date. Under this agreement, B. was 
let into possession, & A. Sm one J., who repre- 
sented B., met & proceeded to value, having a list 
of the articles to be valued, as to all of which, 
except certain timber, the prices were finally 
agreed upon ; but, as to the timber, the price per 
foot & the superficial measurement only were 
agreed upon, the calculation of the cubical con- 
tents & the carrying out the amoimt being left 
to be filled in by B.*s foreman. A. & J. never met 
again, & „did not agree upon the sum total ; but 
B., after action brought for it, paid the £150 : — 
Held : sufficient evidence to warrant the jury in 
finding that a valuation had been made by A. & J. 
—Gordon v. Whitehouse (1856), 18 C. B. 747 ; 
26 Jj, J. C. P, 300 ; 139 E. R. 1664. 

Aunoiation : — ^Refd. Collins v. Collins (1858), 26 Beav. 306. 

460. Mistake In valuation.] — Upon the sale by 
auction of land under the direction, of the ct., one 
of the conditions was that the timber should be 
taken at a price to be fixed by the auctioneer at 
the sale, or by valuation, at the option of the 
purchaser. J. became the purchaser of lot 2, & 
elected to take the timber at the price stated by 
the autioneer. The chief clerk confirmed the sale, 
& his certificate was filed. It afterwards appeared 
that by mistake the timber on a portion of the 
land h^ not been valued by the auctioneer. An 
application by the vendors to compel the pur- 
chaser to pay the value of the timber thus omitted 
was refused, with costs. — Griffiths v. Jones 
(1873), L. R. 15 Eq. 279 ; 42 L. J. Ch. 468 ; 37 
J. P. 357 ; 21 W. R. 470. 

AnnotatUm Befd. lie Clayton, Smith v. Clayton, [1920] 

1 Ch. 257. 

461. .] — In the sale of a grocery & malt 

busmess the valuers, by a slip, valued 642 sacks 
of malt as 642 quarters. The purchaser having 
accepted bills for the amount of the purchase- 
money, refused to pay so much thereof as repre- 
sented the excess caused by the overvaluation of 
the malt. In an action by the vendor to recover 
this amount : — Held : this was a mere clerical 
error, & not an erroneous exercise of judgment & 
pltf. was not entitled to recover.—^osDEN v. 
PUNNELL (1899), 16 T. L. R. 647. 

462. Goods invoiced back on default of sellers — 
Closing price declared by trade association — 
Balance in favour of sellers.] — ^A contract for the 
sale of Japanese peas to be shipped from abroad 
contained a clause providing that disputes should 
be referred to arbn. ; it also contained a clause, 
numbered 8 in the contract, providing that if the 
sellers made default in shipping or declaring ship- 
ment the contract should be closed by invoicing 
back the goods at such price, whether higher or 


lower than the contract price, as the London Com 
Trade Assocn. should determine ; that the said 
Assocn. should if requested by either party 
declare the closing price ; that this price should be 
accepted as final '^by all parties, that settlement 
should be made on the basis of that price by net 
cash not later than a certain date. The sellers 
failed to ship or tender any goods under the con- 
tract. They then appli^ to the Assocn. to 
declare a closing price &; gave notice to the buyers 
that they were aoing so. The market price had 
fallen since the date of the contract. The Assocn. 
declared a closing price at which if the goods were 
invoiced back to the sellers a balance would be 
found in their favour. The sellers claimed this 
balance ; the buyers refused to pay it, & the 
dispute was referred to arbitrators, who awarded, 
subject to a special case, that the buyers should 
pay the balance to the sellers : — Held : clause 8 
applied, notwithstanding that the sellers were the 
arty in default, &> they were entitled to the 
alance in them favour after the goods had been 
invoiced back to them by the buyers at the closing 
price properly declared by the Assocn. ; the 
closing price should be fixed with reference to the 
date on which the buyers received notice of the 
sellers* inability to perform their contract. 

Qu. : whether the clause would apply if the 
sellers* default were voluntary, or if the parties 
were merely gambling in differences. — ^Lancaster 
V. Turner (J. F.) & Co., [1924] 2 K. B. 222 ; 93 
L. J. K. B. 1024 ; 131 L. T. 525 ; 29 Com. Cas. 
207, C. A. 

463 ^ Date ^ of fixing price.] — Lan- 

caster V. Turner (J. F.) & Co., No. 462, ante. 

Distinction between arbitration & valuation 
generally.] — See Arbitration, Vol. II., pp. 319- 
322, Nos. 61-71. 

J5. Valuer" 8 Failure to Act 

See Sale of Goods Act, 1893 (c. 71), s. 9 ; 
generally. Valuers & Appraisers, 

464. General rule — Agreement avoided.] — 
Assumpsit for the value of goods, which deft, 
agreed to purchase at the valuation of N. & M. 
Averments, that N. was ready to value for pltf., 
but that deft. & M. refused to value for deft. ; that 
pltf. gave notice to deft, that his valuer, N., was 
ready to meet M., or any other valuer deft, might 
appoint, at any time within ten days which deft, 
might fix for making the valuation ; that deft, 
refused to appoint any day for that purpose, & 
refused to appoint any other valuer, or to take 
any steps to value the goods or procure them to 
be valued, according to his agreement, & has ever 
since refused to value them, or to let them be 
valued, according to his agreement : whereupon, 
after the lapse of a month, N. valued them, & the 
price amoimted to, etc. ; alleging a breach in not 
taking the goods & paying such amount : — Held : 
the count was bad ; for deft, could not be liable 
for the price of the goods until they had been 
valued by both valuers, pursuant to the agree- 
ment ; at least without a distinct averment that 
the deft, refused to permit M. to value. — Thurnell 
V. Balbirnib (1837), 2 M. & W. 786 ; Murp. & H. 
235 ; 6 L. J. Ex. 256 ; 1 Jur. 847 ; 160 E. R. 976. 
Armotations : — ^Retd. Lowndes v. Stamford (1852), 18 Q. B. 

425 ; Soott v. Avery (1856), 5 H. L. Caa. 811. 

466. .] — In an action on ^ agree- 

ment for the sale of goods, at a valuation to be 


entitled to recover bis deposit paid 
under the contract.— F inn e, Ray 
(1869), 6 W. W. & A'B. 13,— AU8. 
c. Re-mrvev of Ittmber — Lumber sold 


delveered subject to re^survey — Prc- 
sumed to be according to provisions 
of statute ^ — Rankin v. Emery (1838), 
2 N. B. R. (Ber.) 507.— CAN. 


d. AppoirUment of interested valuers 
— Waiver of objection — Whether parties 
bound by valuation .] — Black v. Mot- 
TASHED (1877), 28 0. P. 269.— CAN. 
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made by A., the issue was, whether a valuation 
was made by A. It appeared that the goods were 
In fact valued by B., A.*b clerk x~Held : deft, 
was not boimd by it, unless it were shown that it 
was agreed between the parties that B.’s valuation 
should be taken as A.*s ; & the fact of deft/s 
seeing B. valuing, & making no objection until B. 
told hi m the amoimt, was not evidence of such 
agreement. — Ess v. Truscott (1837), 2 M. & W. 
386 ; Murp. & H. 75 ; 6 L. J. Ex. 144 : 1 Jur. 
368 ; 160 E. R. 806. 

466. Failure of mode of valuation — Reference 
to master.] — Where there are circumstances under 
which a mode of valuation agreed upon by the 
parties fails, the ct. will ascertain the value by a 
reference to the master. 

In a contract for the purchase of timber, time 
is of the essence of t/he contract ; & if, by diffictilties 
improperly raised by the vendor, the timber is 
prevented from being felled & carried away at the 
time limited by the agreement, the ct. will not 
afterwards enforce the performance of the con- 
tract. — ^A rkwright v. Stoveld (1824), as reported 
in 3 L. J. O. S. Ch. 49. 

467. Two valuers agreed upon — Refusal of one.] 
— Thubnell V. Balbirnie, No. 464, ante, 

468. Delegation of valuation.] — Ess v. Tbus- 
COTT, No. 465, ante, 

469. Effect on property — Payment of deposit — 
Payment of balance on completion of valuation.] — 

In an agreement between A. & B. whereby A. 
agreed to let, & B. to take, a certain brewery for 
a term of years at a yearly rent ; it was stipulated 
that A. should take also the casks & stock of beer, 
a horse & dray, <&; the book debts, at a valuation 
to be estimated by two indifferent persons ; “ & 
in consideration of the above grant being fulfilled, 
A. has paid a deposit of £20 & upon the valuation 
being complete, payment to be made as under ” : 
— Held : the property in the casks, etc., passed 
to A. by that agreement, though no valuation 
had been made. — Challon v, Hummeu. (1849), 
14 L. T. O. 8. 173. 

470. Disagreement of valuers — Valuation by 
chief clerk.] — A. B. agreed to purchase a factory at 
a certain price, & to take the plant & fixtures at a 
valuation, the amount to be ascertained by 
valuers appointed on each side, or by an umpire 
to be appointed by the valuers before proceeding 
with the business. The valuers could not agree & 
had neglected to appoint an umpire. At the 
instance of the vendor the ct. decreed specific 
performance, & directed the value of the plant & 
fixtures to be ascertained by the chief clerk. — 
Jackson v, Jackson (1853), 1 Sm. & G. 184; 22 
L. J. Ch. 873 ; 21 L. T. O. 8. 98 ; 1 W. R. 264 ; 
65 E. R. 80. 

Annotation : — Reid. Ricliordson v. Smith (1870), 5 Ch. App. 

648. 

471. Consumption of goods — Quantum 
meruit.] — Pltf. entered upon the occupation of a 
farm under a written agreement, by which he 
agreed, amongst other things, “ to pay £6 sterling 
for every load of fodder, straw, haum, dimg, or 
turnips which should be sold or carried off the 
premises, & the same sum for every load of hay 
or wheat straw sold or carried oft the premises, 
for which there should not be two loads of good 
dung or other manure, at the option of the land- 
lord to be spent on the premises ; & also “ to 
purchase all the hay, saiioin & tares now in the 
yard, also all the dung & manure now on the 
premises, also all the straw from the crops now 
stacked or about to be stacked in the yard, paying 
a fair price for same, to be ascertained by valuers 
on both sides ; — Held : the incoming tenant having 


consumed the straw, & the valuers named by the 
parties not having agreed upon the valuation, or 
appointed an umpire, pltf. was entitled to maintain 
an action for it as upon a quantum rnerwit, — Clarke 
V. WbStbopb (1856), 18 0. B. 766 ; 26 L. J. 0. P. 
287 ; 20 J. P. 728 ; 139 E. R. 1572. 

Annotatiom : — Retd. Re Constable & Cranswiok (1899), 80 

L. T. 164. Hentd. Kellett v. New Mills U. D. C. (1900), 

2 Hudson’s B. C., 4tb ed. 298. 

472. Valuation by umpire — Whether in 

nature of award on arbitration.] — On the sale of 
land one of the conditions of sale was that the 
purchaser should pay for the timber on the land 
at a valuation, & it was provided for the purpose 
of such valuation that each party should appoint 
a valuer, & the valuers thus appointed i^ould, 
before they proceeded to act, appoint by writing 
an umpire, & that the two vfiduers, or, if they 
disagreed, their umpire, should make the valuation. 
The two valuers appointed being unable to agree, 
the umpire made the valuation : — Held : such 
valuation was not in the nature of an award on 
an arbn., & an application to set it aside must 
be refused. — Re Carus- Wilson & Greene (1886), 
18 Q. B. D. 7 ; 66 L. J. Q. B. 630 ; mh nom. 
Re Wilson & Greene, Re Castebton Estates, 65 
L. T. 864 ; 35 W. R. 43 ; 3 T. L. R. 22, 0. A. 
Annotations : — Consd. lie Hammond & Waterton 11890), 

62 L. T. 808. Mentd. Re Carpenter & Bristol Corpn. 

(1907), 71 J. P. 417 ; Kennedy v, Barrow -in-ESumess 

Corpn. (1909), 2 Hudson’s B. C., 4th ed. 411. 

473. Valuation determined by arbitration 

— ^Abortive reference — Valuation of court.] — ^\’^ere 
an arbn. has become abortive it is the duty of a 
ct. of law, in working out a contract of which such 
arbn. was part of the machinery, to supply the 
defect. 

Where in a contract for the sale of goods it was 
agreed that the purchaser should be entitled to 
deduct from the price the value of any goods not 
delivered, such value to be determined by arbn., 
& the arbitrators appointed were unable to agree, 
the purchaser was entitled, in an action brought 
by the vendor to recover the contraKjt price to 
apply to the ct. to fix the value of the goods not 
deuvered & to deduct it from the price due, 
without bringing a cross action. — Cameron v. 
Cuddy, [1914] A. C. 651 ; 83 L. J. P. C. 70 ; 110 
L. T. 89, P. C. 

474. No implied promise that valuer should act 
— Remedy against valuer.] — An agreement to 
settle disputes between two parties as to the 
amount to be paid by one of them in respect of 
the value of goods belonging to, or work done by 
the other of them, by a reference to two valuers, 
one to be appointed by each party, does not import 
any undertaking by the former that the valuer 
whom he may appoint shall act in the valuation, 
nor any liability for his not acting. The party is 
only boimd to appoint a valuer on his part; & 
if the person appointed does not act, the other 
party is remitted to his original cause of action, 
& may revoke his submission ; or may possibly, 
if the valuer has undertaken to act & failed in his 
duty, have a right of action against him ; but has 
no right of action against the party who appointed 
him. — Cooper v. Shuttlewobth (1856), 25 L. J. 
Ex. 114. 

Annotation : — ^Refd. Clarke v, Westropc (1856), 18 C. B. 765. 

C, Valuation Prevented hy Party, 

See Sale of Goods Act, 1893 (c. 71), s. 9 ; 
Valuers Aj Appraisers. 

475. General rule — Party in default liable.] — 
Thurnbll V, Balbirnie, No. 464, ante, 

476. Valuation by other party’s valuer alone.] — 
AsBumpeU on an agreement between pltf. & deft. 
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that pltl. diould sell ^ deft, purchase crops at a 
valuation to be made by two persons, one named 
by^ each party, &, if such persons disiagreed by a 
third person to be named by them before entenng 
on tbe valuation ; that each party should appoint 
a referee by May 31, & if either should neglect to 
appoint, the referee of the other alone might make 
a finiL] decision ; in case either party or his 
referee should neglect to attend any reference after 
notice, the party or the referee attending should 
enter upon the reference ex p. & make a final 
decision ; the valuation to be made by June 3. 
The declaration alleged that on May 31, pltf. 
appointed a referee, & gave notice thereof to deft, 
a reasonable time before June 3, but no appoint- 
ment of which pltf. had notice was noiade by deft. ; 
& pltf., a reasonable time before June 3, gave deft, 
notice of the intention of pltf.’s referee to proceed 
in the valuation on June 2 ; but deft, did not 
attend, wherefore pltf. *8 referee valued at a sum 
named: which deft, though requested had not 
paid, t^lea ; that pltf. did not, within the time 
appointed appoint his said referee in manner, etc. 
It appeared at Nisi Prim that, imder the above 
ckgreement, pltf. did nominate Ids referee late on 
May 31, & sent by that night’s post a notice 
thereof to deft., who received it on June 1 : — 
Held : the issue on the plea must be found for 
deft., since the appointment was not complete 
without notice thereof to the opposite party. — 
Tew V. Hakbis (1847), 11 Q. B. 7 ; 17 L. J. Q. B. 
1 ; 11 Jut. 947 ; 116 E. B. 376 ; sub nom. Dew 
V. Barkis, 10 L. T. O. S. 87. 

477. Specific performance.] — ^A, & B., being in 
partners&p as distillers, came to an agreement 
whereby B. was to buy out A., & it was agreed 
that if B. should, during A.’s life, be desirous of 
retiring, he should give notice, & A, should then 
have an option of repurchase, on the terms that 
within six months after notice by A., the premises, 
goodwill, stock-in-trade, & all such of the subsisting 
contracts as A. should be willing to take, should be 
valued “ in the usual way ” by two valuers, one 
to be named by A,, the other by B., or by the 


umpire of the two valuers. B. gave notice of his 
int^tion to retire ; whereupon A. gave notice of 
his intention to repurchase ; & two valuers were 
appointed ; but after the appointment B. refused 
to allow his valuer to proceed with the valuation : 
— Held : there waft no contract between the partie s 
whidi the ct. could specifically enforce. — Vickers 
V, Vickers (1867), L. B. 4 Eq. 627 ; 36 L. J, Oh. 
946. 

Annotaiions : — OoiUtd. Smith v, Peters (1875), L. R. 20 Eq. 

611. Befd. Richardson v. Smith (1870). 5 Oh. App. 648 ; 

Loftns V, Roberts (1902), 18 T. L. R. 632. 

478. .] — R. agreed with S. for the purchase, 

at a fixed price, of an estate & certain fixtures. 
By the contract R. was to take certain furniture, 
etc., at a price to be ascertained by valuers, to be 
mutually agreed upon. No valuers were appointed, 
& S. declined to complete the contract : — Held : 
R. was entitled to have the contract for the pur- 
chase of the estate &; fixtures specifically per- 
formed. — Richardson v. Smith (1870), 6 Ch. App. 
648; 39 L. J. Ch. 877 ; 19 W. R. 81, L. C. & L. J. 

479. Injunction.] — Where an agreement has 
been entered into for the sale of a house at a fixed 
price, & of the fixtures & furniture therein at a 
valuation by a person named by both parties, & 
he xmdertakes the valuation, but is refused per- 
mission by the vendor to enter the premises for 
that purpose, the ct, will make a mandatory order 
to compel the vendor to allow the entry to enable 
the valuation to proceed. The ct. has jurisdiction 
to make any interlocutory order which is reason- 
ably asked as ancillary to the administration of 
justice at the hearing. — Smith v, Peters (1875), 
L. B. 20 Eq. 611 ; 44 L. J. Ch. 613 ; 23 W. R. 783. 
Annotation : — Mentd. County Hotel & Wine Co. v. L. & N. 

W. Ry., [1918] 2 K. B. 251. 


Sect. 8.— CONDITIONS AND WARRANTIES. 

See Part III., post. 


Sect. 9.-»STAMPS. 

See Revenue, pp. 272, 273, ante. 


Part ill. — Conditions and Warranties. 


Sect. 1 .— CONIHTIONS AND WARRANTIES 
GENERALLY. 

Sub-sect. 1. — Conditions. 

See Sale of Goods Act, 1893 (c. 71), s. 11. 

480. Whether stipulation amounts to condition 
— Dependent on construction of contract.] — A 
declawdaon stated that by a certain contract 
pltls. agreed that they would during a certain term, 
simply to defts. &; that def ts. would take from them 
allthe coke defts.’ co. should require at L. according 
to the capacity of certain ovens, provided that the 
coke should be of the best quality ; pltfs. on their 
part enga^ging that same should be l^e, & of the 
best quidity, & equal to that made from the best 
B. coal, & be to the satisfaction of the co.’s in- 
spectiiig officer for the time being ; A: agreeing that 
the CO. should have power to refuse to accept coke 
of inferior quality or small in its pieces; A to 
purchase what they might elsewhere if pltfs. did 
not supply coke of the best quality, A equal to 
that abOTe described, A to the satid^tion of the 
oo.’s officer, A to chiffge pltfs. with the excess of 


price beyond the contract price. The declaration 
then contained an averment, that, during the term, 
pltfs. manufactured A supplied to defts., in the 
manner provided by the agreement, certain coke 
which they required at L,, which was of the quality 
required the agreement, A equal to that made 
from the B. coal, A large in its pieces A laid as a 
breach the refus^ of defts. to accept the coke : — 
Held : according to the true construction of the 
agreement, it was a condition precedent to the 
right of pltfs. to insist upon defts.’ acceptance of 
the coke, that it should be to the satisfaction of 
their inspecti^ officer ; A consequently the 
declaration whi^ omitted that allegation, was bad 
in substance. — Grafton v. Eastern Counties 
By. Co. (1863), 8 Exch. 699 ; 1C. L. R. 573. 
Annotation: — Scott v, Liverpool Oorpn. (1857-8), 

1 GIfl. 216. 

401 . With circumstances admissible 

in evidence.] — Kidston A Co. v, Monobau Iron- 
works Co., No. 651, post, 

482. Finding of Jury as element in 

decision.] — In an a^ion brought by the vendors 
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agidnst their vendees for refusal to accept, evidence 
was given to show the circumstances under which 
the contract was made, Sc that it was of vital 
importance that the vessel should be in the port 
named at the time of making the contract. The 
jury found, that the condition ** ship now at 
Rangoon,” had not been fulfilled, & that it was a 
condition absolutely vital : — Held : (1) it was 

rightly left to the jury to say under what circum- 
stances the contract was made ; (2) the words 
” ship now at Rangoon ” amounted to a warranty 
justifying deft, in saying that there had been a 
failure of performance of a condition precedent Sc 
in refusing to carry out the contract ; (3) the find- 
ing of the jury was rightly taken as on element in 
enabling the ct. to say that the words amounted 
to a condition precedent. — O ppenhbim v. Fbaser 
( 1876), 34 L. T. 624 ; 3 Asp. M. L. O. 140. 
Annotation: — As to (1) Reid. Re Comptoir Commercial 

Anvorsois Sc Power, [1920] 1 K. B. 868. 

483. Representation amounting to condition.] — 
Bannerman V. White, No. 776, post. 

484. Distinguished from warranty.] — Deft, 
bought of pltfs., at a price named, “ 413 bales of 
wool, to arrive ex Stige, or any vessel they may be 
transhipped in. The wool to be guaranteed about 
similar to samples in the selling broker’s possession ; 
Sc if any dispute arises it sh^ be decided by the 
selling brokers, whose decision shall be final.” On 
the arrival of the wool, it turned out not about 
similar to sample, Sc the brokers, after protest from 
deft., awarded that defts. should take it at a 
certain abatement in the price of different bales : — 
Held : as the contract was for the sale of specific 
goods, the guarantee was not a condition but only 
a warranty. Sc deft, could not reject the wool on 
account of its inferiority ; the brokers had power 
to award as they had, Sc deft, was bound to take 
the wool accordingly. 

Generally speaking, when the contract is as to 
any goods, such a clause is a condition giving to 
the essence of the contract ; but when the contract 
is as to specific goods, the clause is only collateral. 
. . . Here there is merely a warranty as distinguished 
from a condition (Blackburn, J.). — Hbtwoeth 
V. Hutchinson (1867), L, R. 2 Q. B. 447 ; 36 L. J. 
Q. B. 270. 

Annotations : — ^Refd. Azemar v, Casella (1867), 36 L. J. C. P. 

263 ; Re Green & Balfour v. Williamson (1890), 03 L. T. 97. 

485. .] — Baldry V. Marshall, No. 762, 

post, 

486. Warranty amounting to condition.] — 
Oppenheim V, I^ASER, No. 482, ante. 

487. .] — The sellers sold to the buyers a 

quantity of beans in bags per S.S. Luao ” afloat ” 
from Portugal, parent m London by cash agaiilst 
documents on arrival of steamship. In fact the 
vessel had, without the knowledge of either sellers 
or buyers, arrived Sc discharged the goods before 
the date of the contract. The buyers took up the 
documents Sc then discovered that the vessel had 
already arrived & discharged her cargo : — Held : 
the word ” afloat ” was used in reference to the 
goods Sc not to the ship, Sc was intended to be a 
condition Sc not a mere warranty, Sc the buyers 
were entitled to reject the goods Sc to recover the 
money which they had paid for them, — ^Bbnabu Sc 
Co, V, Produce Brokers Co., Ltd. (1921), 37 
T. L. R. 861 ; sub now,. He Benabu Sc Co., Sellers 
Sc Produce Brokers Co., Ltd., 26 Com. Cas. 335, 
O. A. 

4gg, Berg (V.) & Sons v, Landauer, 

^ w!^lS&tutory conditions for protection of 
buyer— Whether strict performance essential.]— 
17 Oeo. 3, c. 42, which requires bricks for sale to be 


of certain dimensions, Sc mvos a penalty for the 
breach of that regulation, being passed to protect 
the buyer against the fraud of the seller ; if bricks 
be siild Sc delivered under the statutable size 
unknown to the buyer, the seller cannot recover 
the value of them. — Law v, Hodson (1809), 11 
Bast, 300 ; 2 Canyp, 147 ; 103 B. R. 1019. 

AnTiotations : — ^Apld. lliaiigton v. Huflrhes (1813L 1 & H. 

68^ UttleT Po^dsao), 0 B. & 0. in. Expia. 
Brown v. Duncan (1829), 10 B. & O. 93. Co^. FOTSter 
V. Taylor (1834), 5 B. Sc Ad. 887. Apld. ^ J)aw- 

8on (1847), 4 C. B. 370 ; Melliss v. Shirley L. B. (1885), 16 
Q. B D. 446. Raid. Tyson u. Thomas (1825), M*Cle. Sc Vo. 
119 : Copo V. Rowlands (183^. 6 L. L Ex. 63 ; Swan v. 
B^ of Scotland (1836), 10 Bll. 627 ; Smith v. Mawh^ood 
(1846), 14 M. Sc W. 452 ; Taylor v. Crowlai^ Gas & Oohe 
Co. (1854), 10 Exch. 293 ; Anderson ^ Daniel, [1924] 
1 K. B. 138. Mentd. M‘CJallan v. Mortimer (1842), 0 
M. & W. 636. 

490 , .] — Where an Act of P^liament 

has been passed to prevent the committing of 
frauds in a particular trade, the omitting to comply 
with those regulations will prevent the party who 
omits from recovering in an action founded upon 
the transaction in which the omission has been 
made, although it be not proved that any fraud 
has been committed ; & although the party against 
whom the action is brought, has had the full 
benefit of his contract. — Little v, Poole (1829), 
9 B. & C. 192 ; 7 L. J. O. S. K. B. 168 ; 109 E. R. 
71. 

An-notcdions Consd. Forster v, Taylor (1834), 5 B. & Ad. 
887. Apld. Cxmdell v. Dawson (1847 ), 4 C. B. 37 6. Consd. 
Anderson «. Daniel, [1924] 1 K. B. 138. , Reid. «• 

Duncan (1829), 10 B. & C. 93 • Smith v. Mawhood (1845), 
14 M. & W. 452. Mentd. M‘(5allan v. Mortimer (1842), 9 
M. Sc W. 636. 

491 , .] — The mere omission to comply 

with excise regulations, to which a particiilar 
penalty is annexed, will not render the sale of 
goods, subject to those regulations, void ; there- 
fore, where the permit misstated the strength of 
spirits sold, it being required by 6 Geo, 4, c. 80, 
s. 117, that the permit accompanying any spirits 
should express the true strength thereof, pltf. was 
held entitled to recover, notwithstanding. — 
Wetherell V, Jones (1832), 3 B. & Ad. 221 ; 1 

L. J. K, B. 139 ; 110 B, R. 82. 

Annotations : — Consd. Forster v. Taylor (1834), 5 B. & Ad. 
887. Apld. Bailey v. Harris (1849), 12 Q B. 905. ^fd. 
Cope r. Rowlands (i836), 2 M. Sc W. 149 ; Cimdell ^ 
Dawson (1847), 4 C. B. 376 : Taylor v. Crow and Gas & 
Coke Co. (1854), 10 Exch. 293. Mentd. Barton e. Muir 
(1874), L. R. 6 P. C. 134 ; Scott v. Brown, Doertng. 
MoNab. Slaughter Sc May v. Brown, DoerinK, McNab, 
n892] 2 Q R 724 ; Kreffor v. Hollins (1913), 109 L. T. 
22" Brightman v, Tato, [1919] 1 K. B. 463. 

492, -.] — Where a statute contains 
regulations for the protection of buyers against the 
fraud of sellers, a s^er cannot recover for the price 
of goods sold in contravention of the regulations, 
although the statute does not in terms prohibit 
such a sale, but imposes a penalty upon the seller, 

WTiere butter was sold in firkins not branded 
according to 36 Geo, 3, c. 86, &; 38 Geo. 3, c. 73, 
” to prevent abuses & frauds in the packing, weight, 
Sc sale of butter,” which require that makers of 
vessels for the packing of butter shall brand them 
with their names under a pecuniary penalty, & 
that sellers of butter shall, under a further penalty, 
use vessels so branded, & brand their own names : 
— Held: an action for the price could not be 
maintained. 

SecuSf in the case of a broach of a mere revenue 
regulation which is enforced by a penalty. — 
Forster v, Taylor (1834), 6 B. & Ad. 887 ; 110 
B. E. 1019 ; 8vb now, Foster v, Taylor, 3 Nev. Sc 

M. K, B. 244 ; 3 L. J. K. B. 137. 

Awncicftions : — Oonsd. Cope v. Rowlands (1836), 2 M. & W. 
149. RMA. Brooker v. Wood (1834), 3 Nev. & B. 

96 ; Fergusson v, Worman (1838), 1 Arn. 418 ; O^deU 
V. :5awiS^47). 4 Steven; a. qonrieyll859), 

7 C. B. N, 8. 95. Mentd. sWaxwood v. Hay, Willa », 
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Sect 1. — CondUiom and warranties generally: Sub^^ 
sects, 1^2, JL« ] 

La^dge a836), 6 Ad. & El. 383 ; Palk v. Force (1848), 

17 h, J. Q. B. 999 ; Wawh v. Morris (1873), 28 L. T. 265 ; 

Briffhtman v. Tate, [191^ 1 K, B. 463. 

498 , — ,] — a statute for the pur- 

pose of protecting the buyers, prescribes regulations 
to be followed in the sale & delivery of an article, 
the vendor cannot recover the price of such article 
sold & delivered by him without observing the 
reg^ations. 

To debt for goods sold & delivered, deft, pleaded 
in substance that the goods were quantities of 
coals sold & delivered by him to pltfs., respectively 
exceeding 660 lb. & respectively ddivered within 
the city of London, in divers, to wit, two carts, 
without delivering, before any such quantities of 
coals were unloaded, a ticket signed by pltfs. 
according to the form of the statute ; & that deft, 
did not purchase the same at the coal market : — 
Held : the statute being passed for the protection 
of the purchasers of coal, the plea was an answer 
to the action. — Cundell v. Dawson (1847), 4 
C. B. 376 ; 17 L. J. C. P. 311 ; 9 L. T. O. S. 173 ; 
11 Jur. 634 ; 136 E. R. 652. 

Annoiaiiona : — Apld. Anderson t?. Daniel, [1924] 1 K, B. 

138. Refd. Rltehie v. Smith (1848), 18 L. J. C. P. 9. 

Mentd. Pilgrim v. Southampton & Dorchester Ry. (1849), 

13 Jut. 516 ; Ramsden r. Lnpton (1873), 43 L. J. Q. B. 17 ; 

Brightman r. Tate, [19191 1 K. B. 463. 

494. -.] — Sweet spirits of nitre are not 
** spirits ** for the removal of which a permit is 
required by Excise Licences Act, 1825 (c. 80), 
s. 115, &: Excise Permit Act, 1831 (c. 16), ss. 10, 11. 
Nor are they within Excise Licences Act, 1825 
(c. 60), ss. 6, 7, by which penalties are imposed for 
distilling spirits without a licences dt the spirits are 
forfeited & may be seized, etc., or within Excise 
Management Act, 1827 (c. 63), s. 32, which enacts 
forfeiture of excisable goods deposited in any place 
with intent to defraud the revenue. Assmning 
that, by any of the above enactments, the spirits 
or compound are liable to forfeiture, & the maker to 
a penalty, he may nevertheless, except where they 
have actually been lost to the purchaser by seizure, 
maintain an action against a purchaser for the 
price ; for the statutes do not avoid the contract. 
If deft, in such action pleads that, by reason of the 
spirits having been so illegally distilled or deposited, 
the sweet spirits of nitre were seized while in his 
possession, So an information laid against him in 
the Exchequer, where they were afterwards con- 
denmed, such pjlea does not amount to the general 
issue, but, admitting a sale, shows only a faQure of 
consideration. — Bahjey v. Harris (1849), 12 Q. B. 
905 ; 18 L. J. Q. B. 116 ; 12 L. T. O. S. 563 ; 13 
Jur. 341 ; 116 E. B. 1109. 

495. Waiver of performance of condition.] — 
A contract provided for the sale of rosewood for 
shipment in 1903, to be delivered at Hull in instal- 
ments during that year, cash payable against bill 
of lading. While the first consigmnent of rosewood 
was on the sea, the buyers repudiated the contract 
So refused to accept any rosewood under it upon the 
ground that the seller had committed a breach of 
a collateral oral agreement not to supply rosewood 
to any other person in the trade during 1903. 
When the bill of lading for the first consignment 
was tendered to the buyers they refused to accept 
it or to pay for the rosewood comprised in it ; 
the rosewood was therefore sold by the seller as 
against the buyers, So the seller claimed as damages 
from the buyers for their refusal to accept the 


consignment the difierence between the contract 
price So the price at which it was sold as against the 
contract. The second consignment consisting of 
the balance of the rosewood, was likewise refused 
by the buyers on the same ground So sold as against 
them. It subsequently came to the knowledge of 
the buyers that a portion of the rosewood in the 
first consignment did not answer the description 
of the quality of rosewood in the contract. So it was 
admitted that there was some inferiority in a 
portion that would be compensated for by an 
allowance of about 6 per cent, on the value of the 
consignment. The second consignment was in 
accordance with the contract. The seller having 
sued the buyers for damages for not accepting the 
rosewood, the judge at the trial found as a fact 
that the collateral oral agreement relied upon by 
the buyers had never been entered into : — Held : 
the original repudiation of the contract by the 
buyers was wrongful So by refusing to take delivery 
of the consignments on arrival on the ^ound that 
they had already repudiated the entire contract 
the buyers had waived the performance of condi- 
tions precedent on the part of the sellers, who were 
entitled to damages based upon the difference 
between the contract price of the rosewood So the 
price at which it had been sold by them as against 
the contract. — Braithwaite v. Foreign Hard- 
wood Co., [1905] 2 K. B. 643 ; 74 L. J. K. B. 688 ; 
92 L. T. 637 ; 21 T. L. R. 413 ; 10 Asp. M. L. C. 
52 ; 10 Com. Cas. 189, C. A. 

Annotations : — Apld. Taylor r. Oakes Roncoroni (1922), 127 
L. T. 267. Consd. British & Beningtons v. N. W. Caohar 
Tea Co., [1923] A. C. 48. Reid. Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. Mentd. McKenna v. City 
Life Assce. (1919), 88 L. J.-K. B. 1223 ; Aoties Nord* 
Osterso Rederiet v, Casper Edgar (1923), 28 Com. Cas. 
222 . 


SuB-SEcr. 2 . — Warranties, 

A, In General. 

See Sale of Goods Act, 1893 (c. 71), s. 11. 

496. Warranty imports liability.] — ^Anon. (1607), 
Keil. 91 ; 72 E. R. 254. 

Annotations : — ^Reld. Barr v. Gibson (1838), 1 Horn & H. 
70 ; Bumby v. Bollett (1847), 16 M. & W. 645. 

497. .] — Trespass on the case for selling a 

jewel, affirming it to be a bezar stone, vhi revera 
it was not a bezar stone, will not lie unless it be 
alleged that deft, knew it was not a bezars, or that 
he warranted it was a bezar. — Chandelor v, 
LoPUS (1603), Cro. Jac. 4 ; 79 E. R. 3 ; sitb norn. 
Lopus V. Chandler, Dyer, 75, n., Ex. Ch. 
Annotations : — Consd. Heilbntt, Symons r. Bnokleton, [1913] 

A. C. 30. Reid. Gray v. Cox (1824), 1 C. & P. 491 : Jones 
V. Bright (1829), 6 Bing. 533 ; Ormrod v. Huth (1^6), 14 
I.. J. Ex. 366 : Atkinson v. Pocook (1848), 12 Jur, 60 ; 
Hall r. Conder (1857), 2 C. B. N. S. 22 ; Smith t>. Chadwick 
(1884), 9 App. Cas. 187 

498. .] — In an action on the case in tort 

for a breach of a warranty of goods, the scienter 
need not be charged, nor if charged need it be 
proved. — Williamson v. Allison (1802), 2 East, 
446 ; 102 E. R. 439. 

Annotations: — ^Refd. Shearm v. Bumard (1839), 10 Ad. & 
El. 593 ; Cornfoot v. Fowkes (1840), 6 M. & W. 358 ; 
Fuller r. Wilson (1842), 3 Q. B. 68 ; Morley r. Atten- 
borough (1849), 3 Exon. 600. Mentd. Turner v. Eyles 
(1803), 3 Bos. & P. 456 : Bailey v. Harris (1849), 13 Jur. 
341 ; Legge v. Tucker (1856), 1 H. & N. 600 ; Goldrei, 
Foucard r. Sinclair & Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 

499. .] — In the case of a representation, to 

render liable the party making it, the facts stated 
must be untrue to his knowledge ; but in the case 


PART III. SECT. 1, SUB-SECT, 2,— A. 

4961. Warranty imports liabUUy .] — 
A seller who dves an express warranty 
with the article sold must supply an 
article which complies with the war- 


ranty. — M ajennel V. Gabaob Con- 
tinental. Ltd , [19101 App. D. 137.— 

e. Extension of warranty — By im- 
plicatvon ‘ — Express warranty — War- 


ranty of parts extended to warranty as to 
u^/iofe.l— N obth-Wbst Thresher Co. 
V. Andrews (Alta.) (1908), 8 W. L. R. 
827.— CAN. 

I. Evidence of warranty --- Express 
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of a warranty, he is liable whether they are within 
his knowledge or not (Tindal, C.J.)« — ^Budd v. 
Faibmanbb (1831), 6 0. & P. 78 ; 172 B. R. 885, 
N. P. ; 8yb8eqv£nt proceedings^ 8 Bing. 48. 

500. .] — In an action by a tradesman 

against the manufacturers of an iron safe, for the 
breach of an alleged warranty that it was strong 
enough to resist all attempts that might be there- 
after made to force it open, it having in fact been 
broken open by burglars more than six years after 
the sale & delivery, & there being evidence that 
it was broken open easily, & that it was far less 
strong & secure than it ought to have been : — 
Held : the warranty, as declared upon & set up at 
the trial, was an absolute warranty of perfect 
security for all time to come, was one so extensive, 
even if it would be valid, that it required cogent 
evidence of express warranty to that extent, & 
was not sustained by proof of mere representations 
that the safe would be strong enough to resist 
burglars. Semhle : even assuming that such a 
warranty had been given, though it had certainly 
been broken, the statute ran from the time of the 
delivery of the safe, not from the burglary. 

The question, however, will be upon the whole 
of the evidence whether the warranty set up was 
given. The warranty set up is one which is to last 
as long as the safe itself shall endure, which may 
endure from generation to generation for a hundred 
years. It is a warranty which is to be co-existent 
& continuing during the whole of that period or 
during all that time is to impose an unlimited 
liability upon the seller from which ho can never 
divest himself. Is it likely that any one in his 
senses would take upon himself such a responsi- 
bility ? (COCKBURN, O.J.). 

It is undoubtedly true that there may be a 
warranty without the use of the word “ warrant ’’ ; 
but then there must be words used tantamount 
to it & such as men of business would recognise 
as imparting a warranty. ... A warranty imports 
an absolute liability on an undertaking. ... It is 
not because the seller represented that this safe 
was secme against burglars or used other eulogistic 
language about it . . . that therefore he is to be 
held liable as for a warranty (Cockburn, C.J.). — 
Walker v, Milner (1866), 4 F. & F. 745. 

501. General or qualified.] — Wood v. 

Smith, No. 529, post 

502. Necessity for word “ warrant ’’ or “ war- 
ranty.”] — Cave v, Coleman, No. 437, ante, 

503. .] — A. sent his horse to TattersalFs 

for sale by public auction where he was to be sold 
without a warranty. On the day prior to the 
intended sale, meeting B. at the stable, & seeing 
him in the act of examining the horse’s legs, A. 
said, “You have nothing to look for : I assure 
you he is perfectly sound in every respect ” ; 
whereupon B. repUed, “ If you say so, I am per- 
fectly satisfied,” &, upon the faith of the rei>re- 
sentation so made to him by A., which was 
admitted to have been made in perfect good faith, 
became the purchaser ; — Held : there was no 
evidence of warranty to go to a jury, the repre- 
sentation made by A., on the day preceding the 
auction forming no pa^ of the contract of sale. 

There is no necessity that the word warrant or 
promise should occur in the bargain. . . . Nor is it 
necessary that the statement or representation 
should ne simultaneous with the close of the 
bargain : if it be part of the contract it matters 


not what period of the negotiation it is made 
(Jervis, O.J.). 

The fact of that conversation passing between 
Itf^ & deft, at the time when it was known to 
oth that the sale was to take place by public 
competition on the following day, affords to my 
mind a very strong reason for thmking that deft, 
could not have intended what he then said to be 
imported as a warranty into the transaction 
(Maule, J.). — Hopkins v. Tanqueray (1854), 15 
O. B. 130 ; 2 C. L. R. 842 ; 23 L. J. 0. P. 162 ; 23 
L. T. O. S. 144 ; 18 Jur. 608 ; 2 W. R. 475 ; 
130 E. R. 369. 

Annotaiiojis : — ^Befd. Sayers v. London & Birmingham Flint 

Glass & Alkali Co. (1858), 27 L. J. Ex. 294 ; Carter v. 

Crick (1859), 28 L. J. Ex. 238 ; Stuoloy v. Baily (1862), 

1 H. & C. 405. 

604. .] — Pltf., having heard that deft, had 

some barley to sell, went to his counting-house, 
when his agent produced a sample which he said 
was “ seed barloj^,” offered to deft, at 39a., & if 
pltf. would take it at 40s. he might have it. Pltf. 
looked at the barley & said it was a good sample 
of seed barley, & agi^eed to buy it. At pltf.’s 
request deft, wrote to the person who had offered 
it to liim saying that he would accept it, & asking 
what sort it was as it would do well for seed. 
Pltf. afterwards sold it under a warranty in 
writing as “ Chevalier seed barley.” It turned 
out that it was “ barley bigg,” a species of barley 
unfit for malting purposes ; & the pereon to whom 
pltf. had sold it recovered damages against him 
for the breach of warranty : — Held : there was no 
warranty by deft, that the barley was “ seed 
barley ” ; the contract was satisfied by the 
delivery of barley fit for sowing ; & if the term 
“ seed barley ” meant barley fit for malting 
pm’poses, that ought to be shown by clear & 
irresistible evidence. 

I do not doubt the proposition contended for 
on behalf of pltf., that a statement at a sale may 
be a warranty although the word “ warrant ” is 
not used. If a person asks a dealer for a particular 
aiticle, & he produces something wliich he says is 
the particular article, that amounts to a warranty. 
Here there is no warranty : both parties say that 
the barley is seed barley (Braiviwell, B.). — Carter 
V. Crick (1859), 4 H. & N. 412 ; 28 L. J. Ex. 
238 ; 33 L. T. O. S. 166 ; 7 W. R. 507 ; 157 E. R. 
899. 

505. Words tantamount thereto — Recog- 

nised by business men.] — Walker v, Milner, No. 
500, ante, 

506. Breach of contract with warranty — 
Whether warranty extends to subsequent sale of 
same goods.] — If the first contract with warranty 
be broken off, the warranty will not extend to a 
subsequent sale. — Anon. (1721), 1 Stra. 414 ; 93 
E. R. 605. 

607. Collected from more than one document — 
Advertisement & contract of sale.] — An action of 
deceit does not lie against a person making an 
imtruo representation to another, on the faith of 
which the hearer acts & thereby incurs damage, 
if the party making such representation did not 
know it to be untrue. The owners of a sMp 
circulated advertisements of sale beginning with 
a description of the ship, which stated her to be 
copper fastened ; after which was a notice, that 
the hull, masts, yards, & rigging were to be taken 
with all faults. Under this was printed the word 
‘ inventory ” which was followed by a list of the 


warranty — AdmissihUity of parol evi- 
dence .) — Page v. Buchanan (1879), 2 
N. S. W. S. C. R. N. S. 102.— AUS. 

g, - Question of fad .] — ^The ques- 

tion of whether there is any par- 

J. — ^VOL. XXXIX, 


ticular case of warranty or not is one 
of fai^t, &; not of law. — Dempster & 
Walsh u. Simpson (1904). 7 W. A. L. K. 
103. — AUS. 

h. IrUenlion of parties ,] — An 


aplied warranty is founded on the 
reeuniod intentions of the parties.— 
[ILL V. llicE Lewis & Son, Lto. 
1913), 28 O. L. It. 366 ; 4 O. W. N, 
53 ; 12 D. L. R. 588.— CAN. 
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ship’s stores & tackle ; & there was then a further 
announcement that the vessel &; her stores were 
to be taken with all faults, & without allowance 
for weight, length, quality, quantity or any defect 
whatever^ The owners afterwards executed a 
written contract of sale not stating the vessel to 
be copper fastened but containing this clause : 

“ On payment of the purchase-money the said 
brig with what belongs to her shall be delivered 
according to the inventory which has been ex- 
hibited ; but the said inventory shall be made 
good as to quantity only ; & the said brig together 
with her stores, shall be taken with all faults in 
the condition they now lie without any allowance 
for weight, length, quality or any defect, whatso- 
ever : — Held : assuming that the advertisement 
could, by words of reference, be incorporated with 
the contract of sale, the word “ inventory ** in the 
contract referred only to the list of stores, etc., & 
not to the prior part of the advertisement ; &, 
therefore, on the two documents taken together, 
no warranty appeared that the ship was copper 
fastened. — Freeman v. Baker (1833), 6 B. & Ad. 
707 ; 2 Nev. & M. K. B. 440 ; 3 L. J. K. B. 17 ; 
110 E. R. 985. 

^nnotcrfiow^ Taylor v. Bullon (1850), 5 Exch. 779. 

Refd. Gibson v. D’Este (1843), 2 Y. He C. Ch. Oas. 542. 

508. Express statement — Forming part of con- 
tract — Though collateral thereto.] — Chanter v. 
Hopkins, No. 753, post. 

509. Extension of warranty — By Implication — 
Express warranty.] -—Fpon a contract for the sale 
of goods, with a particular express warranty, the 
ct. wiU not extend such warranty by implication. 

The declaration stated a bargain for the sale by 
defts. to pltf. of a certain cargo, to wit, the cargo 
of Indian corn then shipped at Orfano, on board 
the Otiomanf at a certain price, including freight & 
insurance to Cork, Liverpool, or London, Sc that 
it was agreed that the quality of the said Indian 
com was equal to the average of the shipments of 
that article in the season of 1847, & that the said 
Indian corn had been shipped in good Sc mer- 
chantable condition ; Sc alleged for breach, that 
the corn was not, at the time of shipment, or at 
any other time, in good Sc merchantable con- 
dition, or in a fit proper condition for the per- 
formance of the voyage from Orfano to Cork, 
etc. The judge left it to the jury to say whether 
the com was, at the time of stapmont, in a good Sc 
merchantable condition for a foreign voyage : — 
Held : a misdirection ; inasmuch as it was extend- 
ing by implication the express warranty contained 
in the contract. — D ickson v, Zizinia (1851), 10 
C. B. 602 ; 20 L. J. C. P. 73 ; 16 L. T. O. S. 866 ; 
15 Jur. 359 ; 138 E. B. 238. 

AnnoUUiona : — Refd. CovaH v. niugham (1853), 2 E. & B. 

836 ; Bigge v. Parkinson (1862), 8 Jur. N. S. 1014. 

510. .] — Finder v. Button 

(1862), 1 New Bep. 21 ; 7 L. T. 269 ; 11 W. B. 25. 

511. Evidence of warranty — Express warranty 
— Statements In invoice or prospectus.] — When a 


Goods. 

man purchases a patented article, with a knovm 
title, there is no implied warranty that it will 
answer any particular purpose ; but it is for the 
jury whether there was an express warranty, & the 
mere fact that in printed invoices or prospectuses 
the invention is described as effecting an object, 
is not in itself conclusive evidence of a warranty. — 
Pbideaux V. M‘Mubray (1860), 2 F. & F. 226. 

512. Admissibility of antecedent or 

subsequent negotiations.] — Under a contract in 
writing which contained no mention of the par- 
ticular purpose for which they were required, the 
pltfs. bought “ the 24/40 h.p. Mat omnibus ” they 
had inspected & “ six 24/40 h.p. Fiat omnibus 
chassis ’* at an agreed price. The articles when 
delivered were not fit to perform the work required 
of them. In an action for damages : — Held : this 
was not a contract for the sale of a specified article 
under its patent or trade name, & there was an 
implied condition that the goods should be 
reasonably fit for the purpose for which they were 
required within Sale of Goods Act, 1893 (c. 71), 
s. 14 (1), & also they should be of merchantable 
quality within sub-sect. 2 of the same sect.. Sc 
consequently the pltfs. were entitled to recover 
damages for breach of the contract. 

The proviso at the end of sect. 14 (1) assumes 
the absence of any express assurance by the seller 
& deals only with the case of express or implied 
information by the buyer of the purpose for which 
he requires the article, so framed as to show that 
he relied on the seller’s skill or judgment, but the 
seller is not bound to refrain from carrying out 
his order for a particular article because it is ill 
adapted for the purpose mentioned in the order, 
provided the article has in fact a patent or trade 
name under which it can be ordered. 

The condition implied by sect. 14 (2) that the 
goods are of merchantable quality applies to all 
goods bought from the seller who deals in goods of 
that description whether they are sold under a 
patent or trade name or otherwise. 

When the contract is expressed in a formal 
document or in a letter of offer Sc a letter of accept- 
ance, no antecedent or subsequent negotiations 
are admissible to construe such a contract (Far- 
well, L.J.). 

The plirase [“ merchantable quality ”] in sect. 
14 (2) is, in my opinion, used as meaning that the 
article is of such quality Sc in such condition that 
a reasonable man acting reasonably would after 
a full examination accept it under the circum- 
stances of the case in performance of his offer 
to buy that article whether he buys for his own 
use or to sell again (Fabwell, L.J.). — ^Bristol 
Tramways, etc.. Carriage Co., Ltd. v. Fiat 
Motors, Ltd., [1910] 2 K. B. 831 ; 79 L. J. K. B. 
1107 ; 103 L. T. 443 ; 26 T. L. B. 629, C. A. 
Annotations : — Consd. Niblett t. Gonfeotloners’ Materials 

Co., [1921] 3 K. B. 387. Refd. Sanday v. British & Foreign 

Marine Insce., [1915] 2 K. B. 781; Sumner, Pearmaln v. 

Webb (1921), 91 L. J. K. B. 228 ; Manchester Liners v. 

Rea, [1922] 2 A. C. 74. 

513. Distinguished from conditions.] — Hey- 
WORTH V, Hutchinson, No. 484, ante. 


613 i. XHstincuished from conditions.] 
— ^A rebuilt engine is a second-hand 
engine & the representation that an 
on™e was rebuilt Is not a condition or 
sale but a warranty, for the breach of 
which the vendors are liable in damtigoB. 
— ^Nbw Hambubo Mfg. Co. v, Webb 
(1911), 18 O. W. R. 216 ; 2 O. W. N. 
688 ; 23 O. L. R. 44.— CAN. 

k. Construction of warranty — Mat- 
ters for consideration Tirne of sate 
St surrounding rfrmTBSfemocs.]— Pltf. 
brought an action against deft, claim- 
ing damages for breach of warranty & 


misrepresentation on the sale of two 
second-hand motor cars. Pltf. set up 
that deft, had warranted or represented 
that the cars sold were in good working 
order. The price paid for the oars was 
a low one ; — Held : the warranty or 
representation must be construed in 
the light of the circumstances tn which 
it was given & which existed at the 
time of sale. — Shaw v. Wheeler 
(1919). 22 W. A. L. R. 16.— -AUS. 

i* Inclined against person giving 

warranty.] — Guarantees are to be 
construed reasonably, according to the 


intent of the parties, & the more 
strongly against those giving them. — 
Greenway v. Gardiner, 20 0. L. T. 
68.— CAN. 

m . .] — Jenbuns V. Kent, 

[1922] N. Z. L. R. 882.— N.Z. 

n. Parol warranty — Validity — Where 
inconsistent wfth written warranty .] — ■ 
CooKSHUTT Plow Oo. v. Mills (1906), 7 
Terr. L. R. 397 ; 2 W. L. R. 356.— CAN. 

o. Exclusion by written war* 

rarUy .] — A sedes order for a tractor 
provided that there was no warranty 
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614. Warranty limited in time — Sale of pro- 
visions.] — ^Bahjeib Johnston & Co. v. Oldham 
(1896), 11 T. L. R. 401, P. C. 

Warranty as to animals .] — See Animals 

Vol. II., pp. 267, 270, 271, Nos. 46-468, 481-484. 

B, Whether Representation Amounts to Warranty. 
See Sale of Goods Act, 1893 (c. 71), s. 11. 

616. Intention of parties.] — Case for falsely 
affirming the goods to be his own when they were 
the proper goods of another without saying sciens 
they were the goods of another good. — C rosse v . 
Gardner (1688), Carth. 90 ; Comb. 142 ; Holt, 
K. B. 6 ; 3 Mod. Rep. 261 ; 1 Show. 68 ; 90 H. R. 
666. 

Annotations : — ^APld. Medina v. Stoughton (1700), 1 Ld. 
Itaym. 693. Apprvd. Pasley r. Freeman (1789), 3 Term 
Ren. 61. Consdt Adamson v. Jatvls (1827), 4 Ding. 60. 
Reid. Collins V. Evans (1844), 6 Q. B. 820 ; Derry v. Pock 
(1889), 14 App. Caa. 337 ; Do Lassalle v. Guildford, [19011 
2 K. B. 215 ; Hellbut, Symons v. Buckleton, [1913] A. C. 
30 ; Guarantee Trust Co. of New York v. Haimay, [19181 
2 K. B. 623. 

616. — Where seller has the possession 
of chattels, the bare affirming them to be his make 
a warranty ; otherwise if out of possession. — 
Medina v . Stoughton (1700), 1 Salk. 210 ; Holt, 
K. B. 208 ; 1 Ld. Raym. 593 ; 91 E. R. 188. 
Annotations: — Apprvd. Pasley v. Freeman (1789), 3 Term 

Rep. 51. Consd. Adamson v. Jarvla (1827), 4 Bing. 66. 
Refd. Dobell i*. Stevens (1825), 3 L. J. O. S. K. B. 89 ; 
Collins V. Evans (1844), 6 Q. B. 820 ; Morley v. Atten- 
borough (1849). 3 Exch. 500 ; Sims v. Marryatt (1851), 
17 Q. B. D. 281 ; Eichholtz v. Bannister (1864), 17 
C. B. N. S. 708 ; Do Lassalle v. Guildford, [1901] 2 K. B. 
215; Heilbut, Symons v, Buckleton, [1913] A. C. 30; 
Guaranty Trust Co, of Now York v. Hannay, [1918] 2 

K. B. 623. Mentd. Godson v. Good (1816), 2 Marsh. 299. 

617. According to evidence.] — An affirma- 

tion at the time of a sale is a warranty provided 
it appear on evidence to have been so intended 
(Buller, J.), — Pasley v . Freeman (1789), 3 
Term Rep. 61 ; 100 E. R. 450. 

Annotations: — Consd. Adamson v. Jarvis (1827), 5 L. J. 
O. S. C. P. 68 ; Langridgo v. Levy (1837), 2 M. & W. 519 ; 
Morley v. Attenborough (1849), 3 Exch, 600 ; Eiohholz 
V. Bannister (1864), 17 C. B. N. S. 708 ; De Lassalle v. 
Guildford, [1901] 2 K. B. 215. Apprvd. Heilbut. Symons 
V. Buckleton, [1913] A. C. 30. Consd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 623. Refd. 
Evans v. Blcknell (1801), 6 Ves. 174 ; Eyre v, Dunsford 
(18()1), 1 East, 318 ; Hayoraft v. Creasy (1801), 2 East, 
92 ; Clifford v. Brooke (1806), 13 Ves. 131 ; Hamar v, 
Alexander (1806), 2 Bos. & P. N. R, 241 ; Foster v. 
Charles (1830), 4 Moo. & P. 61 ; Foster v. Charles (1830), 
4 Moo. & P. 741 ; Lyde v. Barnard (1830), 1 M. & W. 101 ; 
Pllmore v. Hood (1838), 6 Scott, 827 ; Cornfoot v. Fowko 
(1840), 6 M. & W. 358 ; Pontifex v. Bignold (1841), 9 
Dowl. 860 ; Collins v. Evans (1844), 5 Q. B. 820 ; Wilde 
V. Gibson (1848), 1 H. L. Cas. 605 ; Bushby v. Ellis (1853), 
17 Beav. 279 ; Slim v. Croueber (1860), 1 Do G. F. & J. 
518 ; Wright v. Leonard (1861), 11 C. B. N. S. 258 ; Be 
Ward (1862), 31 Beav. 1 ; Ilamshire v. Bolton (1869), 

L. R. 8 Em 294 ; Schroeder v. Mendl (1877), 37 L. T. 452 ; 
Joliffe V. Baker (1883), 11 Q. B. D. 255 ; Smith v. Chad- 
wick (1884), 9 App. Cas. 187 ; Derry r. Peek (1889), 14 
App. Cas. 337 ; Banbury v. Bank of Montreal, [1918] 
A. C, 620. Mentd. Burrowes v. Lock (1805), 10 Ves. 
470 ; JSx p. Carr (1814), 3 Vos. & B. 108 : Nash v. Palmer 
(1816), 6 M. & S. 374 ; Ames v. Mlllward (1818), 2 Moore, 
C. P. 713 ; Bromago v. Prosser (1825), 4 B. & C. 247 ; 


Shrewsbury v, Blount (1841), 2 Soott, N. R. 588 ; Taylor 
V. Aabton (1843), 11 M. & W. 401 ; Money v. Jorden 

R , 15 Beav. 372 ; Shortrldge v. Bosouquet (1852), 
■. 919 ; Tatton v, Wade (1866), 4 W. R. 648 ; Robson 
V, Devon (185D» 29 L. T. O. 8. 300 ; Childers v. Woolor 
(1860), 2 E. & E. 287 ; Bentley v. Mackay (1862), 31 Beav. 
143 ; Be Overond, Gurney, Ex p. Oakes & Peek (1867), 
L. R. 3 Eq. 576 ; Hyde v. Bulmer (1868h 18 L. T. 293 ; 
R. V, Warburton (1870), 35 J. P. 116 ; Be London & Leeds 
Bank, Ex p. Carling, Carling v, London & Leeds Bank 
(1887). 56 L. J. Ch. 321 ; Be Dangar^s Trusts (1889), 58 
L. J. Ch. 315 : Wilkinson v. Dowiiton, [1897] 2 Q. B. 57 ; 
Alien V. Flood, [1898] A. C. 1 ; Tallerman v. Dowsing 
liadiant Heat Co,, [1900] 1 Ch. 1 ; Cackett v, Keswick, 
[1902] 2 Ch. 456 ; Cavalier v. Pope (1905), 74 L. J. K. B. 
857 ; Nash v. Calthorpe, [1905] 2 Ch. 237 ; Nocton v. 
Ashburton, [1914] A. C. 932 ; Hulton v. Hulton, [1917] 
1 K. B. 813 ; Janvier v. Sweeney, [1919] 2 K. B. 316. 

618. -.] — Power v. Barham, No, 863, 

post. 

619. -.] — In an action for the case of 

false representations on the sale of a ship, whereby 
she was classed lower in Lloyd’s books than she 
would have been had she been built of the materials 
described. Buch representations having been 
made by an agent without any express authority 
from deft. : — Held : the judge was warranted in 
leaving it to the jury to infer from the subsequent 
conduct of deft., ex, gr. from his not having 
repudiated the warranty when apprised of it, that 
he was privy to, or impliedly assented to the 
misrepresentations of lus agent. — Wright v. 
Crookes (1840), 1 Scott, N. R. 685, Ex. Ch. 

520. .] — Whore it is sought to import 

a warranty into a contract of sale contained in 
letters which are ambiguous in their terms, it is 
competent to the party sought to be charged to 
give evidence of nil the surrounding facts & 
circumstances, for the purpose of showing that a 
warranty was not contemplated by the parties. — 
Stucley V. Baily (1862), 1 U. So C. 405 ; 31 
L. J. Ex. 483 ; 10 W. R. 720 ; 158 E. R. 943. 

621 . .] — Deft, received an order 

from a correspondent at Bremen to purchase for 
Mm bar iron of a description known there as S. &; 
H, crown iron. Upon inquiry, he found that the 
firm of Snowden So Hopkins, whose mark that 
was, had ceased to exist. So had been succeeded by 
a firm of Hopkins So co., pltf. : So he accordingly, 
through a broker, bought of pltf. 67 tons of ii‘on, 
which was described in the bougiit So sold notes 
as S. & H., crown, common bars. The iron when 
tendered was found to bear the mark of the new 
firm H. Sc co., with a crown, So was rejected by 
deft. In an action for refusing to accept the iron, 
the jury found that the mark S. So H. was not a 
material part of the bargain, So that the article 
tendered was substantially what deft, bargained 
for : — Held : construing the contract by the sur- 
rounding circumstances, the mark S. So H. might, 
if necessary, bo rejected as falsa demonstration So 
the contract was complied with by the tender of 
iron marked H. So co. — Hopkins v. Hitchcock 
(1863), 14 C. B. N. S. 65 ; 2 New Rep. 32 ; 32 


other than the one In writing & the 
written warranty provided to the same 
effect : — Held : effect should not bo 
given to a verbal warranty. — M aoek v. 
llAiiiD RANCiiiNa Co., [1921] 1 W. W. 
H. 811 ; 57 D. L. R. 283.— CAN. 

PART III, SECT. 1, SUB-SECT. 2.— B. 

617 1. Intention of parties — According 
to evidence.] — Irvine v. Godard (1841), 
3 N. B. R. (1 Kerr) 364.— CAN. 

61711. .] — Tisdale v . Con- 

nell (1841), 1 Kerr, 401.— CAN. 

617111. .] — Fkehan V. 

MoLean (1854), 4 Nild. L. II. 42.— 
NFLD. 

517 iv. .] — Baker v . 

Fawkes (1874), 35 U. C. R. 302.— CAN. 


617 V. .1 — Benneit V. Tre- 

OENT (1875), 24 C. P. 565.— CAN. 

617 vl. .] — Wurzburg v . 

Andrews (1896), 28 N. S. R. 387.— 

CAN. 

617 vii. .] — An affirmation 

at the time of the sale is a warranty, 
provided it appears on evidence to be 
so intended, w^ch Intention is to bo 
deduced from the whole of the ovldenoe. 
— Gardner v. Mebker (1919), 43 
O. L. R. 411 ; 44 D. L. K. 217.— CAN. 

617 viii. .] — Desmarais v . 

Fawceto (1924), 18 Saak. L. R. 165 ; 
[1924] 1 W. W. R. 1035.— CAN. 

517 ix. .1 — An affirmation 

at the time of the sale of goods Is a 
warranty, provided It appear on 


evidence to be so intended. — Uitle v. 
Kroeker (Man.), [1928] 1 D. L. 11. 
97 ; [1927] 3 W. W. R. 636.— CAN. 

p. Whether displaced h)j stipu- 

lation for inspection.] — An affirmation 
at the time of, or during tho negotl* 
ations for sale, is a warranty, if it was 
so Intended by both parties to the 
contract. A stipulation for inspection 
does not necessarily displace the con- 
tention that a warranty exists. — 
Thomas v. Nelson (1920), 20 S. R. 
N. S. W. 579 ; 37 N. S. W. W. N. 165. 
— AUS. 

q. Marking goods of 

particular mality.] — Where a person 
manufacturing flour, marks it as of a 
particular [quality, that amounts to a 

E E 2 
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L. J. a P. 154 ; 8 L. T. 204 ; 9 Jur. N. S. 896 ; 11 
W. R. 597 ; 143 B. R. 369. 

622. .] — Walker v. Milner, No 

500, ante. 

623. .] — To the name of a mare in a 

printed catalogue of horses to be sold by auction, 
were appended the words, in foal to Warlock. 
Other mares in the same catalogue were described 
as having been served by or stinted to certain 
horses : — Held : looking to the expressions used 
with respect to the other mares & to the nature 
of the fact represented, the words in question 
must be taken as intended by the parties to amount 
to a warranty. — Gee v. Lucas (1867), 16 L. T. 357. 

624. .] — Deft., living at Cardiff, on 

Nov. 9, 1874, wrote to pltf., living in London, 
offering to sell him a secondhand locomotive 
engine, in “ good working order,** for £385, & 
asking if pltf, would get it inspected, & see if he 
could take it, to which pltf., on Nov. 10, rephed, 
saying, “ Tell me who are the makers, what 
material are the fire box & tubes made of, & how 
old is the engine.** Deft.*s answer of Nov. 12 was 
as follows : “ E, & co. are the makers of the 
locomotive, age about thirteen & a half years, 
fire box & tubes are copper. Can you let some one 
inspect her ? ** Inreply.to which pltf., on Nov. 14, 
wrote as follows : “If you can assure me that the 
loco, is in good working order I will, on the faith 
of that, send an engineer down to look at it.” 
Deft, having on Nov, 16 written, saying “ the 
engine is now in good order,** pltf. thereupon sent 
an engineer to Halifax, where tae engine was, to 
inspect & give him an estimate of the value, with 
paiticulars of the size, & diameter of the cylinder 
& wheels, & their condition. The engineer in- 
spected the engine, & in the coui*se of his examina- 
tion he cleared away the soot & smoke from one 
of the tubes, &, finding it to be of brass, he took 
for granted that all of them were of that material, 

& carried his examination in that respect no 
farther. He then sent his report, giving a detailed 
description of the engine to pltf., stating, amongst 
other particulars, “ copper fire box & brass tubes,’* 

& specifying the repairs necessary to be done. 
Upon this pltf., on Nov. 27, .wrote to deft, saying, 

“ The condition of the engine, & all things con- 
sidered, I cannot offer you more than £300 for it, 

& if you like to accept that I will take the engine.** 
That offer deft, accepted, & the bargain was there- 
upon concluded between them. Upon taking the 
engine to pieces some months afterwards, pltf. 
found that only five of the boiler tubes were of 
brass, the remaining one hundred & thirty-one 
being of iron, & thereupon, on the strength of 
deft.’s representation, in his letter of Nov. 12, 
t^t the tubes were copper, ho claimed compensa- 
tion from deft, for the difference in value between 
the two metals, which deft., denying liis liability, 
refused to make. - Pltf. then brought an action, 
at the trial of which a verdict was formally 
entered for him, with leave to deft, to move to 
enter the verdict on the ground that on the true 
construction of the correspondence, deft, did not 
warrant as alleged, & that the representation 
therein contained did not enter into or form part 
of the subsequent contract: — Held: (1) deft.’s 


Goods. 

letter of Nov. 12 amounted to an express warranty 
by deft., on the faith of which pltf. acted in con- 
cluding the bargain, that the tubes of the engine 
were of brass or copper ; (2) the subsequent 

inspection by pltf.’s engineer, which was intended 
only to apply to the ascertaining the engine’s 
working condition & state of repairs, & not to the 
materi^ of the tubes, did not do away with or in 
any way affect such previous warranty. — Cowdy 
V. Thomas (1876), 36 L. T. 22. 

525, Assertion by seller of fact un- 

known to purchaser.] — It was laid down by Bulleb, 
J. . . . inPasley v. Freeman, No. 517, ante: “It 
\tas held ... in Crosse v. Gardner, No. 515, ayiie, 
& Medina v. Stoughton, No. 516, ante, that an 
affirmation at the time of sale is a warranty pro- 
vided it appears on evidence to have been so 
intended.** In determining whether it was so 
intended a decisive test is whether the vendor 
^sumes to assert a fact of which the buyer is 
ignorant or merely states an opinion or judgment 
upon a matter of which the vendor has no special 
knowledge & on which the buyer may be expected 
also to have an opinion &; to exercise his judgment. 
In the former case it is a warranty in the latter 
not (A. L. Smith, M.R.). — De Lassalle v. Guild- 
ford, [1901] 2 K. B. 215 ; 70 L. J. K. B. 533 ; 84 
L. T. 549 ; 49 W. R. 467 ; 17 T. L. R. 384, 0. A. 
Annotations: — ^Dbtd. Hoilbut, Symons v, Buokleton, [1913] 

A. C. 30. Refd. Lloyd v. Sturgeon Falls Pulp Co. (1901), 
85 L. T. 162 ; Milch v. Cobarn (1910), 27 T. L. R. 170 ; 
Collins V. Hopkins, [1923) 2 K. B. 617. 

526. .] — The question whether 

an affirmation made by the vendor at the time of 
sale constitutes a warranty depends on the in- 
tention of the parties to be deduced from the whole 
of the evidence, <& the circumstance that the 
vendor assumes to assert a fact of which the pur- 
chaser is ignorant, though valuable as evidence of 
intention, is not conclusive of the question. — 
Hbilbut, Symons & Co. v. Buckleton, [1913] 
A. C. 30 ; 82 L. J. K. B. 245 ; 107 L. T. 769 ; 20 
Mans. 54, H. L. 

Annotatimi^ : — A^d. HarriHon v. Knowles & Foster, [19181 
1 K. B. 608. Refd. Guaranty Trust Co. of New York v. 
Hannay, [1918] 2 K. B. 623 ; Niblott v. Confectioners' 
Materials Co., [1921] 3 K. B. 387 ; Collins v. Hopkins. 
[1923] 2 K. B. 617 ; .facobs v. Batavia & General Planta- 
tions Trust, [1921] 2 Ch. 329. 

627. .] — Deft-s. being desirous of 

selling two steamships to the pltfs. gave to pltfs. 
particulars in writing of the ships which stated 
inter alia) tliat the dead weight capacity of each 
ship was 460 tons. The particulars also contained 
3 words not accountable for errors in descrip- 
tion. Pltfs. relying upon the pai'ticulars agreed 
:)o buy the ships, & a memorandum of the contract, 
hich did not in terms refer to the particulars, 
was signed by the parties on Dec. 9, 1915. The 
ships were delivered to & accepted by pltfs., & 
t was subsequently discovered that the dead- 
weight capacity of each ship was only 360 tons, 
n an action by pltfs. to recover damages for a 
breach of a condition of the contract, & alterna- 
tively for breach of warranty ; — Held : on the 
vidence that the statement in the particular of 
he ships as to the dead- weight capacity which 
was made bond fide was not part of the contract, & 
defts. were not liable. 

It is a question of intention whether a repre- 
sentation amounts to a warranty. ... In my 


warranty of Its being of such quality : 
— Held: In this case the evidence 
of representations made by the seller 
at the time of sale were sufficient to 
warrant the Jury in finding^ express 
warranty .-—Oboshoiai v. Pbotjufoot 
(1856), 15 U. C. R. 203.~OAN. 


r. Statement relied upon hy 

purchaser. ] — Taylor v. Poirier (1908), 
8 W .L. II. 949 ; 1 Sask. L. R. 204.— 
CAN. 

, t. ,] — Every affirmation as 

to the character of goods made at 


the time of the sole thereof is a war- 
ranty, provided *lt was so Intended & 
was reued upon by the purohaaer. — 
WiNTERBURN V. BOON (1913), 23 

W. L. R. 656 ; 3 W. W. R. 1068.— 
CAN. 
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opinion the particulars formed no part of th6 
contract between the parties (Scrutton, L.J.)* — 
Harrison v, Knowles Sc Poster, [1918] 1 K. B. 
608 ; 87 L. J. K. B. 680 ; 118 L. T. 566 ; 34 
T. L. R. 236 ; 14 Asp. M. L. 0. 249 ; 23 Com. Gas. 
282, 0. A. 

528. Time of making statement — Materiality — 
Simultaneously with conclusion of bargain.] — 

In an action on the case, a declaration stating that 
pltf. bought such wines of deft., & deft., in con- 
sideration thereof, then & there warranted them 
to be merchantable, is good, after verdict ; for 
it shall be intended that tlie warranty & the 
contract were made at the same time. — Mew v, 
Russel (1683), 2 Show. 284 ; 89 E. R. 942. 

629. .] — The general rule is, 

that whatever a seller represents at the time of 
a sale is a warranty. A warranty may be either 
general or qualified. — Wood v. Smith (1829), 
4 C. & P. 45 ; 5 Man. & Ry. K. B. 124 ; 8 U J. 
O. S. K. B. 60 ; 172 E. R. 600. 

530. 1 .] — Count stating that, in 

consideration that pltf., through placing confidence 
in defts. that they were then acting fairly by pltf. 
in then recommending him to purchase certain 
hops at a certain price, purchased of defts. on their 
said recommendation the said hops at the said 
price, defts. promised pltf. that they were not 
abusing his confidence in recommending liim to 
purchase the hops at the said price. Averment 
that pltf., relying, etc., did then through placing 
confidence, etc., as before, purchase of defts. on 
their said recommendation the said hops at the 
said price, whereof, etc., notice. Breach, that 
they were abusing his confidence, the hops not 
being worth the price : — Held : the count 
sutficiently disclosed that the promise was part 
of the transaction, contemporaneous with the 
sale ; & the consideration was sufficient & the 
count good. — West v. .Tackson (1851), 16 Q. B. 
280 ; 20 L. J. Q. B. 240 ; 16 L. T. O. S. 362 ; 
15 Jut. 990 ; 117 E. R. 886. 

531. ;j — noPKiNs V, Tanqueray, 

No. 503, ante. 

532 . Before conclusion of bargain.] — 

Cave v. Coleman, No. 437, ante. 

533. After conclusion of bargain.] — 

The declaration stated that heretofore, to wit, 
on Sept. 29, 1840, in consideration that pltf. at 
the request of deft, had bought of deft, a certain 
horse, at a certain j^rice, to wit, £30, deft, promised 
pltf. that the horse was sound & free from vice : 
— Held : the promise appeared to have been made 
in respect of a precedent executed consideration ; 
it must be taken to have been an express promise, 
but that no express promise on such a considera- 


tion, though executed at request, could extend 
beyond the promise which the law would imply 
while the consideration was executory ; at the 
timq of sale the only implied promise was to 
deliver the horse on request, & after the sale there- 
fore there was no consideration for the subsequent 
express promise of warranty. — Roscorla v. 
Thomas (1842), 3 Q. B. 234 ; 2 Gal. & Dav. 508 ; 
11 L. J. Q. B. 214 ; 6 Jur. 929 ; 114 E. R. 496. 
Annotations : — ^Reld. Kayo v. Dutton (1844). 2 Dow. & L. 

291 ; Tanner v. Moore (1846), 9 Q. B, 1 ; Earle v. Oliver 

(1848), 2 Exch. 71 ; Eldorton v. Emmens (1848), 6 C. B. 

160 ; Stindt v. Roberts (1848), 2 Saund. & C. 212 ; Atkin- 
son V. Stephens (1852), 7 Exch. 5C7 ; Aids v. Orchard 

(1860), 6 H. & N. 160. Mentd. Kennedy v. Broun (1863), 

9 Jur. N. S. 119. 

534. At private inspection previous 

to public sale.] — Hopkins v. Tanqueray, No. 603, 
ante. 

535. Statement accepted by buyer as warranty.] 

— ^Although a person may disclaim against making 
a warranty of a horse, yet, if he give him a character 
for a particular quality, as by saying, that ho is 
quiet in harness, <fc do it in such a manner as 
reasonably to make an impression on the mind 
of the buyer, that he is generally quiet in harness, 
he will be bound by that representation ; if it 
is not true, an action will lie to recover back the 
price of the horse. — IIort v. Newry (Lord) 
(1823), 1 L. J. O. S. K. B. 2.37. 

536. Afilrmation to stranger — In Ihearing of 
buyer.] — If a person hearing a representation as to 
goods being made to a stranger, & afterwards 
buys the goods, no such representation being made 
to him at the time, this is not evidence of a 
warranty. — Henshaw v. Morton (1847), 8 L. T. 
O. S. 393. 

537. Both parties agreeing as to statement — 
Quality of seed.] — Carter v. Crick, No. 504, 
ante. 

538. Words of commendation.] — Walker v. 
Milner, No. 500, ante. 

539. .] — Osborn v. Hart, No. 721, post. 

C, Approval by Third Person of Warranted 
Goods. 

540. Whether approval conclusive of per- 
formance of warranty.] — Aasumpmi on a contract 
for sale & delivery by deft, to pltfs. of iron rails, 
to bo inspected & certified as then agreed upon 
between the pai'ties, & to bo equal in quality to 
any rails made in Staffordshire ; charging, as 
breach, that certain rails so delivered by deft, were 
not equal, etc. Plea, that, by the agreement, 
the rails were to be inspected & certified as in the 
count mentioned, viz., to be inspected before 
delivery by an agent of pltfs., who was to be at 


628 1. Time of making statement — 
Materiality — Shnvltayieously uHth oon- 
clus-ion of bargain.] — Malcolm v. CJross 
( 1898), 25 K. (Ct. of Sees.) 1089 ; 35 
So. L. K. 794.— SCOT. 

538 i. Words of commendation.] — 
Mere expressions of commendation by 
the seller are not representations or 
warranties. — Robertson v. Morris 
(Alta.) (1908), 1 Alta. L. R. 493 ; 8 
W. L. R. 611.— CAN. 

638 ii. .] — Allts - Chalmers - 

Bullock V. Walker (1910), 15 W. L. R. 
357 ; 21 Man. L. R. 770.— CAN. 

538 iii. .] — Hutchison V. Oxen- 

BOULD (1873), 1 N. Z. Jur. 48. — N.Z. 

538 iv. .] — The statement by a 

vendor of hops to a purchaser, that 
they are “ splendid hops,” Is merely 
commendation, & not an express 
warranty. — Zohrab & Newman v. 
Fuller (1884), 3 N. Z. L. R. 210 
(S. C.).— N.Z. 

a. Estimates — Of Quantity.] — Reuxt 


V. Finlay (1900), 21 N. S. W. L. R. 
(L.) 100 ; 16 N. 1“^. W. W. N. 218.— 

A US. 

b. .)- Peninsular Sugar 

Co.. Ltd. r. Howlett, [19261 1 D. L. R. 
397 ; [1926] S. O. R. 18.— CAN. 

c. .] — ^Whero (roods aro 

identified with reference to independent 
circumstances, & the quantity is named 
with the qualiilcation of ” about ” or 
” more or less,” or words of like import, 
the contract of sale appUea to the 
speclflo goods, & the naming of the 
quantity is not regarded os a warranty, 
but only as an estimate of the probable 
amount, in reference to which good 
faith is all that is required of the party 
making it. — Elliott r. MoKillop 
(1902), 19 S. C. 350.— S. AF. 

d. Of capacity. — Latter v. 

Brooden (1879), O. B. 6r. F. 116.— 
N.Z. 

e. Eepresentations as to price paid 
by vendor.] — Representations by a 


vendor as to the price he paid for an 
article should be regarded as merely 
” dealer’s talk.” Caveat emptor applies. 
— Young v. McMillan (1894), 40 
N. S. R. 52.— CAN. 

f. Statement of opinion — By person 
not in possession of goods. ] — Lilldal v. 
Mkota Rural Munictpality No. 468, 
[1920] 2 W. W. R. 336 ; 52 D. L. R. 
74 ; 13 Sask. L. R. 254.— CAN. 

g. Whether subject-matter of sale 
material — Sale of engine — Representa- 
tion as to cost of production of steam .] — 
Robey & Co., Ltd. v. Stein & Co. 
(1900), 3 F. (Ct. of Sess.) 278 ; 38 
Sc. L. R. 201 ; 8 S. L. T. 345.— SCOT. 

PART III. SECT. 1, SUB-SECT. 2.— C. 

b. Whether approval conclusive of 
performance of warranty — Approval of 
interested party .] — Brown v. Allan, 
Cass. Dig. 2nd ed. 146. — CAN, 

k. .] — The ma3±aii that 

** no man shall be a judge in his ov n 
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Salk of Goods. 


Sect. 1 » — Conditions and warranii(ts generally : Suh~ 
sect. 2» C., D. <Sc E. ; suh-sect. 3. Sect. 2 : Suh- 
sects. 1 & 2.] 

liberty to approve & accept for pltfs., as ho should 
think fit, any of the rails, & to certify as he should 
thmk fit, to pltf. respecting the same ; & that the 
rails in question were inspected before delivery, 
Sc were thereupon approved & accepted, in per- 
formance of the agreement, for pltfs., by G., their 
agent, appointed in pursuance of the agreement : 
— Held : a bad plea, as giving no complete answer 
to the declaration. — ^Bird v. Smith (1848), 12 
Q. B. 786 ; 17 L. J. Q. B. 309 ; 12 L. T. O. S. 
104 ; 12 Jur. 916 ; 116 E. R. 1065. 

Annotation : — ^Reld. Weedon v. Woodbridge (1849), 13 Jur. 

627. 

541 . .] — The proper construction of an 

a^eement to make a machine “ for cutting glue 
pieces according to drawing, etc., strong & sound 
workmanship, to the approval of A.,” is, that the 
approval of A. is to be as to the strength & work- 
manship of the machine, not as to its efificiency 
for cutting glue pieces. — Ripley v. Lord an (1860), 
2 L. T. 154 ; 6 Jur. N. S. 1078. 

642. .] — CowDY V. Thomas, No. 524, ante. 

543. .] — Applts. having committed a 

breach of contract made by their agents with 
respt. in regard to delivery to a railway co. of 
teakwood sleepers reasonably fit for its purposes 
relied, in defence to an action for damages, on a 
provision contained therein that the passing by 
applts. at the port of shipment “ is as usual final 
as regards both measurements & quality,*^ Sc 
pleaded that the sleepers in question had been 
so passed in the impartial & honest exercise of 
their judgment by two experts employed by them 
for that purpose : — Held : the passing relied on 
was not within the meaning of the contract. 
There had been no decision by the experts that 
the sleepers were in conformity with the contract 
but merely that they were fit to be sent out as 
their employers* manufacture. — ^Bombay Burmah 
Trading Corpn., Ltd. v. Aga Mahomed Khaleel 
Sherazee (1911), L. R. 38 Ind. App. 169, P. 0. 

544. Approval condition precedent to acceptance 
of goods.] — G rafton v. Eastern Counties Ry. 
Co., No. 480, ante. 

D. General Warranty and Patent Defects. 

546. Whether buyer protected.] — On an agree- 
ment to carry goods at so much per hundred- 
weight an action will not lie for falsely affirming 
that they contained a less quantity of hundred- 
weights than in fact they weighed ; for pltf. 
might have inquired into the truth of the assertion. 
— Bayly V. Merrel (1615), Cro. Jac. 386 ; 79 
E. R. 331 ; suh nom. Baily v. Merrell, 3 Bulst. 
94. 

AnruiUUiona : — Oonsd. Paeley r. Freeman (1789), 3 Term 

I^P. 51. Distd. BraRH v. Maitland (1856), 6 E. & B. 470. 

Retd. Smith v. Chadwick (1884), 0 App. Cas. 187 ; Naah 

V. Calthorpe, [1905] 2 Ch. 237. Mentd. Derry v. Peek 

(1889), 14 App. (Jap. 337. 

646. .] — In a contract of sale, even in the 

case of an express warranty, defects patent & 
known to the buyer must be taken to be excluded 
from the warranty. The rule appears to me, 
a fortiori, applicable in the case of an implied 


warranty (Cockbubn, C.J.). — ^Burges v. Wickham 
(1863), 3 B. & S. 609 ; 83 L. J. Q. B. 17 ; 8 L. T. 
47 ; 10 Jur. N. S. 92 ; 11 W. R. 992 ; 1 Mar. L. C. 
303 ; 122 E. R. 251. 

Annotations : — Refd. Turnbull v. Janeon (1877), 3fl L. T. 
635. Mentd. Olapham v. I^angtou (1804), 5 B. & S. 729 ; 
lioadlieari r. Mid. Hy. (1867), L. R. 2 Q. B. 412 ; Williams 
i). Ayers (1877), 3 App. Cas. 133 ; The Vortlgern, [1899] 
P. 140: Cantiere Meooanioo Brlndlslno v. Janson (1912), 
81 L. J. K. B. 850. 

Sale of horses.] — See Animals, Voh II., 

pp. 261, 262, Nos. 402-406. 

E. Authority to Warrant 

, See Agency, Vol. I., pp. 380-382, 606, Nos. 
846-865, 2354, 2355. 


Sub-sect. 3. — Breach of Conditions and 
Warranties. 

See Sect. 19, post. 


Sect. 2.— STIPULATIONS AS TO TIME. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 10 (1), (2). 

647. Whether time essence of contract — Con- 
tract for purchase of timber — To be felled.] — Ark- 
wright V. Stoveld, No. i66, ante. 

548. In absence of stipulation.] — Martin - 

DALE V. Smith, No. 655, post. 

649. Intention of parties — As disclosed In 

terms of contract.] — Thames Sack & Bag Co., 
Ltd. V. Knowles Sc Co., Ltd., No. 660, post. 

550. Punctual delivery of bills of lading to 
purchaser.] — Sanders v. Maclean, No. 557, post. 

551. Specification to be given within certain 
time — “ Beginning of May — Given between 
twelfth & fifteenth thereof.] — Whether or not a 
term of a contract is a condition precedent must 
be collected from the provisions of the instrument 
creating the contract Sc the circumstances legally 
admissible in evidence with reference to which it 
is to be construed. 

Defts. agreed to sell Sc deliver to pltfs. 1 ,000 tons 
of iron. By the sale note it was provided : 
“ Delivered . . . cost & freight Japan, direct 
port, specification to bo given in the beginning of 
May. Time of shipping May & J uno from Antwerp . 
It was known by both parties that the specifica- 
tion had to be sent from Japan, &, in fact, the 
specification was given in various parts between 
May 12 & 1 6. All the iron could be manufactured 
by defts. in eight days, & opportunities of ship- 
ment in May Sc June were frequent from Antwerp 
to Japan: — Held: “specification to be juven 
in the beginning of May ” was not a conciition 
precedent, a breach of which entitled defts. to 
repudiate the contract, but, even if it was, the 
giving of the specification between May 12 & 15 
was sufficient compliance. — Kidston &; Co. v. 
Monceau Ironworks Co. (1902), 86 L. T. 556 ; 
18 T. L. R. 320 ; 7 Com. Cas. 82. 

662. Dating of bills of lading — To be considered 
evidence of shipment — Shipment within specified 
time — Bills dated later.] — A contract for the sale 


cause ** does not apply whore both 
parties a^ee to abide by the decision 
of an Interested third party. — Secre- 
tary OF State for India v. Arathoon 
(1879), I. L. R. 5 Mad. 173.— IND. 

644 i. Approval condition precedent to 
acceptance of goods. 'i — ^Palmer v, Nor- 
man (1921), 21 S. R. N. S. W. 809 ; 38 
N. 8. W. W. N. 282.— AUS. 

644 if. Aitcxieson V. Cook 


(1875), 37 U. C. R. 490.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— D. 

546 i. Wfieiher buyer profedcd.l— The 
seller does not Impliedly warrant the 
articles sold to be free from patent 
defeots, &, apart from express or 
implied warranty, is not liable to remit 
part of the purchase price, or com- 
pensate the purchaser for damages 


suifered by him, owing to the existence 
of such defects. — M uller v, Hobbs 
(1904), 21 S. 0. 669.— S. AF. 

PART III. SECT. 2, SUB-SECT. 1. 

1. Whether time essence of contract — 
Intention of parlies.] — Where In a con- 
tract a definite time had been fixed for 
completion, the ct. will consider whether 
the true Intention of the parties at the 
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of beans, made in the form adopted by the London 
Corn Trade Assocn., contained the clause, “ Ship- 
ment made or to bo made, & bill or bills of lading 
dated or to be dated during Dec. 1909 &/or Jan. 
1910.’^ It also contained the clause : Bill of 

lading to be considered proof of date of shipment 
in the absence of evidence to the contrary ** : — 
Held : the stipulation that the bills of lading were 
to be dated during Dec. 1909, &/or Jan. 1910, was 
a condition of the contract, & therefore the buyers 
were entitled to reject the beans where they were 
shipped in Jan. 1910, but the bill of lading tendered 
was dated Feb. 1910. — Re Generax Trading Co. 
& Van Stole’ s Commissiehandel (1911), 16 Com. 
Cas. 95. 

Annotations Apld. Aron V. Comptolr Weffiraonfc, f[1921) 

3 K. B. 435. Reid. Hansaori v. Hamel & Horley, [1922] 

2A. C. 36. 

653. Delivery* of notice of appropriation.] — 

Besps. in Rotterdam contracted to buy from 
applts. in Hamburg 6,000 tons of South Russian 
wheat, the conditions of the contract providing that 
notice of appropriation with ship’s name & date 
of bill of lading should bo given by the shippers 
to the buyers within seven days from date of bill 
of lading & that provisional invoice with ship’s 
name & date of bill of lading should bo sent by 
the shippers’ London house to the buyers within 
three days from the arrival of the documents in 
London. The sellers shipped the wheat at Novo- 
rossisk, & within the seven days the sellers sent 
to the buyers a telegram & confirming letter, which 
the sellers alleged to be a notice of appropriation, 
but neither document stated the date of the bill 
of lading. On the same day the sellei's posted to 
the buyers a provisional invoice which gave the 
date of the bill of lading, but the provisional 
invoice was not received by the buyers until after 
the expiry of the seven days. The buyers con- 
tended that there had been no tender in con- 
formity with the contract, & it was found by the 
appeal committee in an arbn. that there had been 
no good notice of appropriation in the telegram & 
confirming letter & that the provisional invoice 
was not intended as a notice of appropriation & 
that it was a recognised custom that notice of 
appropriation & provisional invoice sliould be 
separate documents, & that therefore the buyers 
were under no liability to the sellers ; — Held : 
even if the iJrovisional invoice constituted a notice 
of appropriation, yet, as it was not received by the 
buyers within the contract time, the sellers had 
not satisfied the contract, Sd, as the custom was not 
unreasonable & was not inconsistent with the 
contract, the provisional invoice was not a notice 
of appropriation, & the award of the appeal com- 
mittee must be upheld. — Compagnie Continen- 
TALE D’ Importation v. Handelsvertiietung 
DER Union deb S.S.R. in Deutschland (1927), 
44 T. L. R. 10. 


Sub-sect. 2. — Payment. 

See Sale of Goods Act, 1893 (c. 71), s. 10 (1), (2). 

654. Whether time essence of the contract.] — 
R. agreed to supply W. with straw, to be delivered 
at W.’s premises, at the rate of three loads in a 
fortnight, during specified time ; & W. agreed 
“ to pay R. 33s. per load for each load of straw so 


delivered on his premises ” during the above 
period. After the straw had been supplied for 
some time W. refused to pay for the fast load 
deliyored, & insisted on always keeping one pay- 
ment in arrear : — Held : according to the true 
effect of the agreement each load was to be paid for 
on delivery, & on W.’s refusal so to pay for them, 
B. was not bound to send any more. — Withers v, 
Reynolds (1831), 2 B. & Ad. 882 ; 1 L. J. K. B. 
30 ; 109 E. R. 1370. 

Annotations : — ^Distd. Clarke v. Burn (186G), 14 L. T. 439. 

Apld. Re Edwards, Ex p. Chalmers il872), 42 L. J. Bey. 

2 ; Bloomer v. Bernstein (1874), L. R. 9 C. P. 588 ; 

Freeth v. Burr (1874), L. R. 0 C. P. 208. Consd. Mersey 

Steel & Iron Co. v. Naylor, Benzon (1884), 9 App. Cas. 

434. Refd. Franklin v. Miller (1836), 4 Ad. & El. 599 ; 

Zulueta V. Miller (1846), 2 C. B. 895 ; Bradford v. Williams 

(1872), L. R. 7 Exch. 259 ; Simpson u. Crippin (1872), 27 

L. T. 546 ; Corcoran v. Proser (1873), 22 W. R. 222 ; 

Rhymney Ry. v. Brecon & Merthyr Tydiil Jimetion Ry. 

(1900), 69 L. .1. Ch. 813 ; Martin v. Stout. [1925] A. 0. 

359. Mentd. l*rlckett v. Badger (1856), 1 C. B. N. S. 

296 ; Unwin v. Clarke (1866), L. R. 1 Q. B. 417 : Lnker 

V. Dennis (1877), 7 Ch. I). 227 : Cornwall v, Henson, 

11900] 2 Ch. 298 : Emery Co. v. Wells, [1906] A. O. 615 ; 

Be lliibel Bronze & Metal Co. & Vos. [1018] 1 K. B. 315. 

555. -.] — Deft, sold pltf. stacks of oats, 
then on deft.’s ground, under a written agreement, 
by which pltf. was to have liberty to leave the 
stacks on the ground for four months, & was to 
pay for them in twelve weeks from the agreement. 
Deft., at the end of the twelve weeks, called on 
pltf. to pay, which he did not do. After the 
expiration of the twelve weeks, pltf* tendered 
payment, which deft, refused to accept. After- 
wards deft, sold tho stacks, wliich had remained 
on his ground. In an action of trover, plea, not 
possessed : — Held : pltf. was entitled to recover. 

For the sale of a specific chattel on credit, 
though that credit may bo limited to a definite 
period, transfers the property in the goods to the 
vendee, giving the vendor a right of action for the 
price ... but that default of payment does not 
rescind the contract. ... In sale of chattels, 
time is not of tho essence of tho contract unless 
it is made so by express agreement (Lord Den- 
man, C.J.). — Martindale V. Smith (1841), 1 
Q. B. 389 ; 1 Gal. & Dav. 1 ; 10 L. J. Q. fi. 155 ; 
5 Jur. 932 ; 113 E. R. 1181. 

Annotatixms : — ^Apld. Chlncry Viall (1860), 5 H. & N. 288. 

Refd. Pape If. Cowasjee Eduljee (1806), L. R. 1 P. C. 127 ; 

Cohen v. Roche, [1927] 1 K. B. 169. 

556. .] — Lockett v. Nicklin, No. 343, 

a7ite. 

557. .] — Wliere by tho terms of the con- 

tract of sale of goods to be shipped payment is to 
be made in exchange for bills of lading of each 
shipment tho purchaser is bound to pay wiien a 
duly indoi'sed bill of lading, effectual to pass tho 
property in the goods, is tendered to him, although 
the bill of lading bo drawn in triplicate, & all th(^ 
three are not then tendered or accoimted for ; 
&'•, if he refuses to accept & pay, ho does so at his 
own risk as to whether it may turn out be the fact 
or not that tho bill of lading tendered was an 
effectual one, or whether there was another of iiie 
set wliich had been so dealt with as to defeat the 
title of the purchaser as indorsee of tho one 
tendered. 

The seller of such goods should make every 
reasonable exertion to forward the bills of lading 
to the purchaser as soon as possible after tho ship- 
ment, but there is no implied condition in such a 


time of contraotlne: was to fix a reason- 
able time or to determine tho time 
essential to the contract. — B erql & 
Co. V. Trott Brothers (1903), 24 

N. L. R. 503.-~S. AF. 

PART III. SECT. 2, SUB-SECT. 2. 

m. Whether time essence of contract — 


Express term of contract ,] — ^Whelan v. 
Couch, Couch v, Whelan (1878), 26 
Gr. 74.— CAN. 

n. Jurisdiction of court,] — Sale 

of Goods Ordinance, s. 12 (1), does not 
mean that the ot. is entitled to inquire 
into the general oiroumstanoes of tho 
case & to decide that in such clronm- 


stanocH the time for payment ought to 
be of tho essence or that it would be a 
natural thing for tho parties so to agree, 
but it means that the ct. must discover 
from the terms of the contract whether 
the parties did really agree, at least 
Impliedly, that time should be essential. 
— Hayden v. Rudd (1922), 06 D. L. U. 
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Sale op Goods. 


Sect, 2. — Stipulations as to time: Sub^sects, 2 

& 3 .] 

contract that the bills of lading shall be delivered 
to the purchaser in time for him to send them 
forward so as to be at the port of delivery, either 
before the arrival of the vessel with the goods or 
before charges are incurred there in respect of them. 
— Sanders v, Maclean (1883), 11 Q. B. D. 327 ; 
62 L. J. Q. B. 481 ; 49 L. T. 462 ; 31 W. R. 698 ; 
6 Asp. M. L. C. 160, C. A. 

AnnotcUions : — Consd. Bidden v, Clemens Horst Co., [1911} 
1 K. B. 934 ; Orient Co. v. Brekke & Howlid, [1913] 1 
K. B. 531. Refd. Cederberg v. Berries, Craig (1885), 2 
T. L. R. 201 ; Gahn v. PooketGs Bristol Channel Steam 
Packet Co., [1899] 1 Q. B. 643 ; Landauer v. Ciaven & 
Speedim, [1912] 2 K. B. 94 ; Amhold Karberg v. Blythe, 
Green, Jonrdain, Theodor Schneider v. Bnrgef t & Newsam, 
[1916] 1 K. B. 495 ; Sharpe v. Nosawa, [1917] 2 K. B. 
814 ; Guaranty Trust Co, of New York v. Hannay, 
[1918] 2 K. B. 623 ; Manbre Saccharine (3o. v. Com 
l^roducts Co., [1919] 1 K. B. 198. Mentd. Glasgow 
Assce. Corpn. v. Syiuondson (1911), 104 L. T. 254. 

558. .] — Resps. bought from applt. co. 

6.000 tons of steel of the co.’s make, to be delivered 

1.000 tons monthly, commencing Jan. 1881, 
payment within three days after receipt of shipping 
documents. In Jan. the co. delivered part only 
of that month’s instalment, & in the beginning of 
Feb. made a further delivery. On Feb. 2, shortly 
before payment for these deliveries became due, 
a petition was presented to wind up the co. 
Resps. ho7idfide, under the erroneous advice of their 
solr. that they could not without leave of the ct. 
safely pay pending the petition, objected to make 
the payments then due unless the co. obtained the 
sanction of the ct., which they asked the co. to 
obtain. On Feb. 10 the co. in formed resps. that 
they should consider the refusal to pay as a breach 
of contract, releasing the co. from any further 
obligations. On Feb. 15 an order was made to 
wind up the co. by the ct. A correspondence 
ensued between resps. & the liquidator, in which 
resps. claimed damages for failure to deliver the 
Jan. instalment, & a right to deduct those damages 
from any payments then due ; & said that they 
always had been & still were ready to accept 
such deliveries & make such payments as ought to 
be accepted & made under the contract, subject 
to the right of set-off. The liquidator made no 
further deliveries, & brought an action in the name 
of the co. for the price of the steel delivered. 
Resps. coimterclaimed for damages for breaches of 
contract for non-delivery : — Held : upon the true 
construction of the contract, payment for a previous 
delivery was not a condition precedent to the right 
to claim the next delivery ; the resps. had not, by 
postponing payment under erroneous advice, acted 
BO as to show an intention to repudiate the contract, 
or so as to release the co. from further performance. 
— Mersey Steel & Iron Co. v. Naylor, Benzon 

Co. (1884), 9 App. Cas. 434 ; 53 L. J. Q. B. 497 ; 
51 L. T. 637 ; 32 W. R. 989, H. L. 


AnnoUdiona : — Consd. Soc. G6n6rale do Parlfl v. Mllders 
(1883), 49 L. T. 55 ; Booth v. Bowron (1892), 8 T. L. R. 
641 ; Dlckinfion v. Faneliaw (1892), 8 T. L. R. 271 ; 
Ebbw Vale Steel, Iron & (Joal Co. v. Blaina Iron & Tin- 
plate CJo. (1901), 6 Com. Cas. 33 ; Rhymnev Ry. v. Brecon 
& Merthyr Tydfil Junction Ky. (1906), 69 L. J. Ch. 813 ; 
Payzu V. Saunders, [19191 2 K. B. 581. Refd. Giieret v, 
Audouy (1893), 62 L. J. Q. B. 633 ; Cornwall v. Henson, 
£1900] 2 Ch. 298 : Millar’s Karri & Jarrah Co. (1902) v. 
Weddel, Ttimer (1908). 100 L. T. 128 ; Bidden v. Clemens, 
Horst (1910), 103 L. T. 661 ; Dennis r. Tiirinard & Moore 
(1911), 66 Sol. Jo. 162 ; Veithardt & Hall v. Rylands 


(1917), 116 L. T. 706 ; Ertel Bieber r. Rio Tinto Co.. 
Dynamit Act. v, Samb, Vereinigte Konigs & Lanrahtitt© 
Act. V. Same, [1918] A. C. 260 : Morris v, Baron. [1918] 
A. 0. 1 ; Bank Lino v. Capel, [1919] A. 0. 436 ; Bradley 
V, Newsom, [1919] A C. 16 ; Martin v. Stout, [1925] 
A. O. 369. Mentd. Eberle’s Hotels dc Restaurant Co. v, 
Jonas (1887), 18 Q. B. D. 459 ; Pratt v. Inman (1889), 
43 Ch. D. 175 ; Sovereign Life Assce. v, Dodd, [1892] 
1 Q. B. 405 ; Christie v. Taunton, Delmard, Lan^ Re 
Taunton, Delmard, Lane, [1893] 2 Ch. 175 ; Re Hett, 
Maylor (1894), 10 T. L. R. 412 ; Re Auriferous Properties 
(No. 2), [1898] 2 Ch. 428 ; Dalntrey, Ex v. Mant, 
[1900] 1 6. B. 546 ; General Billposting Co. v. Atkinson, 
[1909] A. C. 118 ; Inverklp S.S. Co. v. Bunge, [1917] 2 
K. B. 193 ; Re Rnhel Bronze & Metal Co. & Vo9., [1918] 
1 K. B. 315 ; Re Lavey, Exp, The Trustee, [1920] 1 K, B. 
674: Ruffy-Arnell, etc., Co. v. R., [1922] 1 K. B. 599 ; 
Tyldesley U. D. C. v. Leigh R. D. C. (1925), 23 L. G. R. 
243 ; Re City Life Assce.. [1926] Ch. 191. 

559. .] — By a contract for the sale of steel 

tinplate bars to be delivered over a period of three 
months, payment to be made in cash in fourteen 
days after delivery, it was provided that all pay- 
ments should be made on due date as a condition 

E recedent to future deliveries. The purchasers 
aving made default in payment on due date ; — 
Held : the vendors were justified in unconditionally 
refusing to make any further deliveries. — Ebbw 
Vale Steel, Iron & Coal Co., Ltd. v, Blaina 
Iron & Tinplate Co., Ltd. (1901), 6 Com. Cas. 
33, C. A. 

560. .] — In an agreement for the sale of 

goods the question whether time is of the essence 
of the contract will depend on the intention of the 
parties as disclosed in the terms thereof. 

Ascertained goods,” within Sale of Goods 
Act, 1893 (c. 71), s. 62, are goods the individuality 
of which has in some way been found out at the 
time of the contract. 

By a sold note dated Sept. 12, 1916, the sellers 
sold to the buyers ten bales of Hessian bags, all 
conditions according to the “ spot,” which meant 
that the goods were available Sc ready for delivery — 
contract form of a certain trade assocn., terms net 
cash against delivery order on or before Sept. 19, 
1916, delivery prompt, rent & insurance free to 
Sept. 19, 1916. On the same day, but after 
the sold note was given, the sellers sent to the 
buyers an invoice for the goods which gave the 
specific marks & numbers of the bales as 10.30 
ex 6782/6806, & stated that the sale was “ ex 
wharf, London.” On Sept. 19, no cheque for pay- 
ment having been received, the sellers wrote to 
the buyers cancelling the contract. On Sept. 20 
the buyers tendered the price, which was refused. 
On a reference to arbn., it was decided as a fact, 
so far as it was a question of fact & not of law, 
that it was a recognised custom in the trade that if 
the sellers tendered to the buyer an invoice giving 
specific marks & numbers of the goods, such goods 
were specifically appropriated to the contract, & 
were ready for delivery against payment, that if 
the price was tendered within a reasonable time 
before notice of resale, the buyer was entitled to 
delivery of the goods against payment, & that, 
no such notice having been given, the contract 
stood. On an award stated in the form of a special 
case : — Held : (1) time was of the essence of the 
contract to make payment & take delivery, the 
buyers were in default, & the sellers were entitled 
to cancel the contract ; (2) in any event, the buyers 
were not entitled to specific performance of the 
contract, as the goods were not “ ascertained ” 
within Sale of Goods Act. 1893 (c. 71), s. 62. — 


618: 17 Alta. L. R. 452 ; [1922] 1 
W. W. R. 884.— CAN. 

Payment <S? delivery to he 
coneiorm/.}— M ooney v, Lipka (Saak.), 
£1926]4D.L.R.647; [1926] 3 W.W. R. 
391.— CAN. 




ULDEO 


6 Calc. 64 


Waiver extension of time,] 
Dossv. Howe (1880). I. L. R. 
; 6 C. L. R. 582.— IND. 



completed by a fixed date, an extension 
of the time does not operate as an 
absolute waiver of that condition, but 
only substitutes the extended time for 
the original time. — S tern & Co. v, 
Murray, [1908] T. S. 324.— S. AF. 
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Thames Sack & Bag Oo., I^td. v. Knowt^bs & Co., 
Ltd. (1918), 88 L. J. K. B. 686 ; 119 L, T. 287. 
Jnnotation :^A8 to (2) Distd. Re Wait, [1926] Ch. 962. 

Payment generally.]— Part VI., Sect. 4, 
post. 


Sub-sect. 3. — Shipment. 

See Sale of Goods Act, 1893 (c. 71), s. 10 (1). 

561. Whether time essence of contract — Cargo 
“shipped as per bill of lading*’ — Goods not all 
shipped before bill of lading given — Shipment com- 
plete at date of contract.] — A. contracted to sell to 
B. a specific cargo of wheat, described in the bought 
& sold note as “ shipped per Diletta MimbeUa, 
as per bill of lading dated Sept, or Oct.,” & which 
was all on board at the date of the contract : — 
Held : this did not necessarily entitle the buyer 
to rescind the contract on its turning out that all 
the wheat was not sliipped before the bill of lading 
was given. — Gattorno v, Adams (1802), 12 C. B. 
N. S. 660 ; 142 E. R. 1262. 

Annotations : — Refd. British Columbia Saw-IVlill Co. v. 

Nettleship (1868), L. R. 3 C. P. 499. Mentd. Lloyd 

Gulbort (1865). L. H. 1 Q. B. 115. 

562. Shipment in part before time — 

Whether compliance with condition.] — Defts. 
employed pltfs. as brokers to buy cotton, & 
received from them this note signed by them as 
brokers ” bought by order & for account of Messrs. 
Shand & co, at, etc., the following cotton 600 
bales June &/or July shipment.” Pltfs. had no 
principal, & in performance of their contract with 
defts. tendered cotton which they were selling on 
their own account, of which defts. were ignorant 
& this cotton, being of May shipment, was refused. 
Within a reasonable time pltfs. tendered other 
cotton, also on their own account, of June & July 
shipment, & this cottom also was refused by 
defts. : — Held : assuming a contract of purchase 
& sale between pltfs. & defts., pltfs. were not, by 
declaring cotton of May shipment, estopped from 
declaring other cotton of Juno or July shipment 
in performance of their contract. — Tetley v. 
Shand (1871), 25 L. T. 658 ; 20 W. R. 206. 
Annotation : — Refd. Borrowinan v. Free & Hollis (1878), 4 

Q. B. D. 500. 

563. .] — Deft, contracted for the 

purchase of a large quantity of Danubian maize 
” fair average quality of the season & port of ship- 
ment when shipped. To be shipped from Danube, 
etc., by three or more first class vessels. For 
shipment in June &/or July, 1869, old style, 
seller’s option,” etc. 

In fulfilment of the contract on the part of the 
seller two cargoes of maize were tendered to deft., 
the bills of lading for which were dated respectively 
June 4 & 5, 1869. The loading of these two cargoes 
was commenced respectively on May 12 & 16, & 
completed on June 4 & 6 ; somewhat more than 
half of each cargo having been put on board in 
May. There was evidence that OTain shipped in 
May was more likely to damage by heating than 
grain shipped in June. 

It was left to the jury to say whether in their 
opinion the cargoes in question were ” June ship- 
ments ” in the ordinary business sense of the term ; 
& they found that they were. The judge was of 
the same opinion, & directed a verdict for pltf. : 
— Held : the conclusion was right. — ^Alexander 


V. Vandebzbe (1872), L. R. 7 C. P, 530 ; 20 W. R. 
871, Ex. Oh. 

Apld. AsMorth v. Bedford (1873), L. R. 9 
O. P. 20. Diita. Bowes v. Shand (1877), 2 App. Cas. 455 ; 
Sutro V. Heilbut, Symons (1916), 86 L. J. K. B. 330. 

564. Usage of trade.]— (1) Two 

contracts each for the sale of 300 tons of rice were 
made in London. The first contract, which the 
second exactly followed, was for 300 tons “ of 
Madras rice, to be shipped at Madras, or coast for 
this port, during the months of Mar. &/or Apr. 1874, 
per Rajah of Cochin. The 600 tons filled 8,200 
bags. The vessel arrived at Madras in Feb., 
Sd on Feb. 23, 1,780 bags were put on board, & on 
Feb. 24, a like number ; on Feb. 28, 3,660 bags 
were put on board, & bills of lading were given for 
those amounts on the days mentioned. A bill of 
lading for the remaining 1,080 bags was given on 
Mar. 3, but all, except 50 bags, had been put on 
board before that day. In an action for refusmg 
to accept the rice, the defence was that it had not 
been shipped during the months of Mar. &/ov 
Apr. : — Held : the contract had not been com- 
plied with ; its words must be construed in their 
plain & ordinary sense ; evidence of any usage in 
the particular trade must, to affect their meaning, 
be very clear & consistent, & such evidence not 
having been given in this case, pltfs. could not 
recover on the contract. , 

(2) If an article sold is described, the description 
amounts to a warranty or a condition precedent 
that it shall be an article of the kind described 
(Lord Blackburn). 

If you contract to sell peas, you cannot oblige 
a party to take beans. If the description of the 
article tendered is different in any respect it is not 
the article bargained for, & the other party is not 
bound to take it (Lord Blackburn).— Bowes v. 
Shand (1877), 2 App. Gas. 455 ; 46 L. J. Q. B. 561 ; 
36 L. T. 857 ; 25 W. R. 730 ; 6 Asp. M. L. C. 461, 
II. L. ; revsg. S. C. sub nom. Shand v. Bowes, 
2 Q. B. D. 112, C. A. ; resfg. (1876), 1 Q. B. D. 470. 

Annotations : — As to (1) Apld. Re General Trading 

Van Stolk’s Cknnmlsstebandel (1911), 16 Com. C^. 9o. 
Consd. Re Sutro & Heilbut, Symons, [1917] 2 K. B. 348 ; 
Aron r. Comptolr Weginiont, [1921] 3 K. 435. 
Refd. Re Goodbody & Balfour & Williamson (18^99), 5 
Com. Cas. 59 ; Hartley y. Hymans, [1920] ^ K. B. 475 : 
Diamond Alkali Export Corpn. v. Bourgeois, [1921] 3 
K. B. 443. As to (2) Consd. Nelson v. Nelson Line 
(Liverpool) (No. 3), Re Nelson & Nelson Line 
(Liverpool) (1907), 77 L. .1. K. B. 97 ; Manbre Saccharine 
Co. V. Com Products Co., [1919] 1 K. B. 198 ; Usher, 
Reeves r. Armour, [1920] 2 K. B. 329 ; Taylor r. B^ank of 
Athens, Pinnock v. Same (1922), 91 L. J. K. B. 776. 
Refd. The Annie Johnson, The Kronprinsessan Margareta, 
[1918] P. 154. OeneraXlv, Mentd. West Ham Union 
Grdns. v. St. Matthew, Bethnal Green, [1896] A. C. 477. 


565. Shipment in part within time — 

Under two contracts — Partial fulfilment of second 
contract.] — Deft, entered into two contracts, each 
of which was for the purchase from pltf. of 4,600 
quarters of Russian oats, more or less, “ shipment 
by steamer or steamers during Fob. Should ice 
at loading port prevent shipment within stipulated 
time, shipment to be made immediately after 
re-opening of the navigation.” Pltf. shipped on 
board one steamer 4,51 1 quarters to answer the first 
contract, & 1,139 quarters to answer in part the 
second contract. Pltf. also shipped on board another 
steamer a sufficient quantity of oats to complete 
the second contract. The shipment on the first 
steamer was made in time ; that on the second 
steamer was made too late : — Held : deft, was bound 
to accept the 1,139 quarters in part fulfilment of 


PART III. SECT. 2, SUB-SECT. 3. 

r. Whether time essence of contract — 
Shipment in part within time .] — Gibbs 
Bright & Co. v. Rowan (1887), 13 
V. L. R. 621.— AUS. 


t. .] — ^A purchase of sugar 

was made from merchants in Java “ for 
Aug. shipment.” One-fourth part of 
the whole quantity sold was not shipped 
tin Sept. It was not proved that there 


was any materiality or virtue In ship- 
ment during Aug. : — Held : there had 
been a non-observance of the plain 
terms of the contract, such as would 
entitle the purchasers to rescind it. — 
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Sale op Goods. 


8ed. 2, — Stipulations as to time : S^th-^eets. 4 
& 5.] 

Wood (1861), 16 Q. B. 638 ; 16 L. T. O. S. 486 ; 
16 Jur. 1123 ; 117 B. B. 1026. 

Annotation Mentd. Hudson v. Hill (1871). 4.7 I,. .T. O. T. 

273* 

577. .] — Neill v. Whitworth, No. 395, 

ante. 

578. .] — Paton & Sons v. Payne Sc Co. 

(1897), 35 Sc. L. R. 112, H. L. 

Annotation : — Refd. Hartley v. H 3 Tnanp, [1920] 3 K. B. 

475. 

679. .] — Thames Sack & Bag Co., Ltd. 

V. Knowles & Co., Ltd., No. 560, ante, 

580. .] — (1) Under a contract for the sale 

of goods to be delivered within a certain period 
of time the buyer’s right to require delivery within 
that period may be waived even after that period 
has expired ; but it would seem that, where the 
contract is within Sale of Goods Act, 1893 (c. 71), 
s. 4, the waiver must be evidenced by writing. 

(2) Where, after the expiration of the period of 
delivery fixed by a contract for the sale of goods, 
the buyer by his letters & conduct leads the seller 
to entertain the belief that the contract still 
subsists & to act upon that belief at serious expense 
to himself, a new agreement may bo implied that 
the period for delivery is extended & that delivery 
may take place within a reasonable time of which 
notice is to be given by the buyer to the seller. 

By a contract coming within Sale of Goods Act, 
1893 (c. 71), s. 4, Sc duly made in wiiting, pltf. 
agreed to sell to deft. 11,000 lb. of cotton yam, 
delivery to begin in Sept. 1918, &; to be at the 
rate of 1,100 lb. per week, faiVire to deliver within 
the stipiilated time to render the contract liable 
to cancellation by the deft.. Sc incomplete deliveries 
not to be taken into account. Delivery should 
have been completed by Nov. 15, 1918. Pltf. 
delivered no yam till Oct. 20, 1918, when he 
delivered 650 lb., Sc thereafter o 0 various dates 
from the end of Nov. 1918, to the end of Feb. 
1919, he delivered seven further quantities 
averaging upward of 500 lb. each. During all 
this period Sc the early part of Mar. 1919, deft, 
by his letters complained of the delay & asked for 
better deliveries, but thereby led pltf. to entertain 
the belief that the contract still subsisted. Sc to 
act upon that belief at expense to himself. On 
Mar. 13, 1919, deft., having given no previous 
notice requiring delivery in any reasonable time, 
wrote to pltf. cancelling the order, Sc he thereupon 
refused to take any fiirther quantity of the yam. 
Pltf. brought an action against deft, for damages 
for refusing to take the remainder of the yam : — 
Held : although time was of the essence of the 
contract with respect to dehvery which should, 
primd faci€y have been completed by Nov. 15, 


1918, yet deft, by his letters, though written after 
that date, had waived his right to insist that the 
period for delivery terminated on that date ; deft, 
was also thereby estopped from alleging that that 
period terminated on that date ; the letters 
between the parties implied a new agreement 
that delivery might be made within an extended 
Sc reasonable period, of which notice was to be 
given by deft, to pltf.. Sc as deft, had ^ven no 
such notice, no period had been fixed within which 
pltf. should make delivery ; Sc in these circum- 
stances deft, had no right to cancel on Mar. 13, 

1919, Sc pltf. was entitled to damages to be assessed 
as at that date. — Hartley v. Hymans, [1920] 3 
K. B. 475 ; 90 L. J. K. B. 14 ; 124 L. T. 31 ; 36 
T. L. R. 805 ; 25 Com. Cas. 365. 

Annotation: — As to (1) Consd. Levey v, aoUlbergr, [19221 1 

K. B. C88. 

581. Delivery within particular year.] — 

By a written contract dated Nov. 26, 1917, 
resp. firm sold to applt. firm 864 bales of dhotis 
as specified to be manufactured by named mills, 
with whom the sellers had contracted for a larger 
number of bales. The contract provided that the 
goods “ are to be taken delivery of as & when the 
same may be received from the mills ; deliverv 
to be caused to be given in full by Dec. 31, 1918.^* 
The sellers delivered only part of the goods, owing 
to the mills failing to manufacture or deliver to 
them the balance : — Held : the buyers were 
entitled to recover damages from the sellers ; the 
stipulation as to delivery quoted above did not 
limit the goods to be delivered to those supplied by 
the mills in 1918, nor did they make delivery by 
the mills a condition precedent, & the sellers were 
not reheved of their obligation by frustration of 
the contract or by any implied condition. — 
Hurnandrai Fulchand V. Pragdas Budhsen 
(1922), L. R. 50 Ind. App. 9, P. C. 

582. Delivery on arrival — Not to exceed given 
day.] — Alewyn v, Pryor, No. 385, ante, 

583. Evidence of trade usage — Admissibility — 
Meaning of “ during next two months.”] — A con- 
tract was entered into between pltfs. Sc defts., 
on June 17, 1872, whereby the latter agreed to 
supply the former with a certain quantity of 
puddled iron, “ for immediate delivery, or say 
during the next two months.” Defts. did not 
deliver any iron in June or July, but on Aug. 15 
they sent a small portion of iron to pltfs., & on 
Aug. 21 pltfs., acting on the notion that under 
the contract the time for delivery had expired 
on Aug. 17, wrote to defts., that as the time for 
delivery had expired, they would receive no more 
iron, & they afterwards commenced the present 
action for breach of contract in not delivering the 
iron on or before Aug. 17. 

At the trial the judge received evidence that in 


default having been made deft, was 
entitled to rescind the contract. — Hat- 
NKRBROTHERSV.POR'rER(Sa8k.) (1911), 
1 W. W. R. 236.-~CAN. 

m. Purchaser to call for de- 

livery — Failure to instruct in time .] — 
SiERioHS V. Hughes (1918), 42 O. L. R. 
608 ; 14 O. W. N. 121 ; 43 J). L. K. 
297.-— CAN. 

n. — .) — Where it was 

distinctly a term of the contract that 
delivery nmflt be taken in one week, but 
the purchasers did not notify the vendor 
of the time & place for delivery imtil 
12 or 13 days: — Held: time was of 
the essence & the vendor was justified 
in refusing: delivery* — Lasht v. Walsh 
(Sask.) [1920] 1 W. W. R. 1027.— CAN. 

o. .] — Matne V. 

Wattle Extract Co., Ltd. (1920), 41 
N. L. R. 89.— fi. AF. 

p. Where provision for breach — 


Option to cancel on delay — Delivery by in- 
stalTTients.}— -Dominion Radiator Co., 
IjTD. V. Steel Co. op Canada, Ltd., 
[1919] 3 W. W. R. 41 ; 48 D. L. R. 350 

P. C.— CAN. 

q. Liquidated damages .] — 

Where parties agree that a breach of 
the provision as to time of complotJou 
is to be compensated by damagres, as 
where there lo a stipulation that the 
contractor is to forfeit a certain sum for 
each day occupied beyond the time 
fixed, the provision coaees to he a con- 
dition going: to the essence of the con- 
tract. — McGregor v. Golden United 
Gold -Dredging Go^ Ltd. (1902), 21 
N. Z. L. H. 178— N.i. 

r. In absence of express stipula- 

tion.]— h^DoY Pix)w Co. V. Clark (J.) 
& Son (N. B.) (1921), 66 D. L. R. 370. 

— CAN. 

t. Delivery after breach by 


purchaser .] — Imperial Lumber Co. v, 
Clemes & Fluet (Alta.) (1921), 62 
D. L. R. 715.— CAN. 

a. OCime important under general 

conditions.] — Madden r, McCallum 
(Alta.). [1923] 3 D. L. R. 41 ; [1923] 
2 W. W. R. 302.— CAN. 

b, Intention of parties .] — 

Where, in a contract of sale, a definite 
time has been fixed for delivery, the 
ct. will consider whether the true in- 
tention of the parties at the time of 
contracting was to fix a reasonable 
time, or to determine the time as 
essential to the contract. — Bergl & 
Co. V. Trott Brothers (1903), 24 
N. L. R. 603.— S. AF. 

0 . Goods for urgent delivery on 

particular dai/.]— Noi.tb Brothers v. 
KR\MER (1906), 3 Buch. A. C. 69. — 
B. AF. 

d. Evidence of trade usage — Meaning 
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the iron trade a usage or custom prevails whereby 
the entire months of July & Aug. would be 
included in the terms auring the next two 
months ” : — Held : the evidence was properly 
admissible.— Bissell v . Beard (1873), 28 L. T. 
740. 

584. Excuse for non-observance of condition- 
industrial disturbance.] — By a contract in writing 
dated Feb. 21, 1912, defts. agreed to build a 
steamer for, &: deliver her to pltf. on or before 
Feb. 28, 1913. The contract contained the 
following exceptions clause : — “ If the steamer is 
not delivered entirely ready to purchaser at the 
above-mentioned time, the builders hereby agree 
to pay to the purchaser for liquidated damages, 
& not by way of penalty, the sum of £10 sterling 
for each day of delay & in deduction of the price 
stipulated in this contract, being excepted only 
the cause of force majeure, &/or strikes of workmen 
of the building yard where the vessel is being built, 
of the workshops where the machinery is being 
made, or at the works where steel is being manu- 
factured, for the steamer, or any works of any sub- 
contractor.” 

As a result of the universal coal strike of 1912 
the works from wliich defts. obtained their 
materials for other ships they wore building got 
behindhand ; the ship in turn to be built before 
X^ltf’s. occupied the berth that was intended to 
be occupied by pltf’s. much longer than otherwise 
she would have done, & consequently pltf.’s 
steamer was late in being laid down. The steamer 
having been delivered after the contract date, 
pltf. claimed damages: — Held: (1) the general 
dislocation of the business of defts. & of those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel prior 
in turn, constituted a case of force majeure within 
the meaning of the exceptions clause & therefore 
excused defts. in respect of the delay so caused ; 
(2) delay due to breakdown of machinery was, 
but delay due to bad weather was not, covered 
by the exception of force via j cure , — Matsoukis 
V. Priestman & Co., [1915] 1 K. B. 081 ; 84 
L. J. K. B. 907 ; 113 L. T. 48 ; 13 Asp. M. L. 0. 
08 ; 20 Com. Cas. 252. 

Annotation: — As to (2) Distd. Lcbcaupin v, Crispin, [1920] 

2 K. B. 714. 

685. Bad weather.] — Matsoukis v. 

Priestman & Co., No. 584, ante. 

580. Breakdown of machinery.] — 

Matsoukis V , PRIESTMAN & Co., No. 584, ante . 

587. Failure of business.] — Hurnandrai 

Fulchand V. Pragdas Budhsen, No. 581, ante . 

588. Implied extension of time — From conduct 
of parties.] — Hartley v. Hymans, No. 580, ante. 


Sub -SECT. 5. — Clearance. 
iVee Sale of Goods Act, 1893 (c. 71), s. 10 (1) (2). 
689. Whether time essence of contract — Non- 
clearance of goods from auction rooms.] — In an 
action for the non-delivery of goods, it appeared 
that defts., who were auctioneei’s, issued printed 
catalogues, headed ” Great Western Railway Co. 
Catalogue of unclaimed property, etc., which will | 
be sold by auction by Messrs. H. & E., defts., 
on Tuesday, Nov, 7, & following day. By order of 


the directors of the above co. , etc.” The catalogue 
contained, amongst others, the following condi- 
tions : “ The lots to be cleared away, within thi*ee 
days after the sale at the purchaser’s expense, etc. 
If any deficiency shall arise, or from any cause the 
auctioneer shall be unable to deliver any lot or 
portion of a lot, then in such case the purchaser 
shall accept compensation. Upon failure of 
complying with the above conditions, the money 
deposited in part payment shall be forfeited. All 
lots unclaimed within the time aforesaid shall be 
resold by public or private sale without further 
notice, & the deficiency made good by the de- 
faulter.” Pltf. attended the sale, received a 
catalogue, bought one of the lots, & paid a deposit. 
He did not fetch the goods away on Saturday, 
the last of the three days for clearing, but went 
for them on the Monday following, when he was 
told by one of defts. that the lot had been delivered 
to another person. There was evidence that the 
lot was seen on Saturday morning in defts.* 
possession, as if ready for delivery, & that it w^ 
usual to delay the delivery of large lots like it till 
the smaller lots had been delivered. Pltf. having 
been nonsuited : — Held : the condition as to 
clearing the lot within three days was not a con- 
dition precedent to pltf.’s right to claim delivery. 
— WooLFE V. Horne (1877), 2 Q. B. D. 355; 
46 L. J. Q. B. 534 ; 36 L. T. 705 ; 41 J. P. 601 ; 
25 W. R. 728. 

Annotations : — Reid. Wood v. Baxter (1883), 49 L. T. 45 ; 

lUunbow V. Howkins, [1904] 2 K. B. 322 ; Manley v. 

Borkett, [1912] 2 K. B. 329 ; Pagre v. Sidly (1918), 63 

Sol. Jo. 55 ; Benton v. Campbell, Parker, [1925] 2 K. B. 

410. 

690. Alleged impossibility — Perishable 

goods.] — The general rule is that in a mercantile 
contract time is of the eseence of the contract. 
In this case it is particularly so, for potatoes are 
a perishable commodity. The seller cannot leave 
them in the farmer’s hands until they become 
rotten. It is obvious, then, that in such a con- 
tract the time of taking is most material. The 
purchasers, therefore, not having taken the 
potatoes before Christmas, failed to perform their 
part. . . . Pltfs. said that they could not send 
the boat on account of the frost, but as they had 
undertaken to send it they could not set up an 
excuse for not doing so. There was, therefore, 
a failure on their part to perform the contract, 
& they are not entitled to maintain the action 
(Lord Esher, M.R.). — Sharp v . Christmas (1892), 
8 T. L R. 687, C. A. 

Annotation : — Consd. Hartley v. Hymans, [1920] 3 K. B. 475. 

591. Vessel to obtain clearance before named 
date — Certificate of clearance obtained — ^Though 
loading not completed.] — Wheat was sold for ship- 
ment at Galveston, in the United States, by a 
specified vessel for Havre, “ clearance ” to bo not 
hder than May 31. A certificate of clearance was 
obtained on May 28. Part only of the cargo was 
then on board, tho rest being alongside ready to 
be loaded. The loading was not completed imtil 
June 2, when the vessel sailed. By the statute 
of the United States the master must tmnish a 
manifest of the cargo “ on board, whereupon tho 
collector shall grant a clearance.” It was, how- 
ever, customary to grant a clearance before the 
completion of loading, & such a clearance was 
valid & effective for ^1 purposes, & entitled the 
vessel to sail immediately ; — Held : the vessel 


of ** as soon as p )8sible .^*] — Bonnek- 
WORTH Co. V. GEDDES BROTHERS 

(1921), 64 D. L. R. 257 ; 50 0. I:. R. 
196.— -CAN. 

e. Implied extension of time — From 
conduct of parties — Improper rejection 
of instalment ,] — Scythes & Co., Ltd. 


V. Done KNirriNo Co., Ltd. (1922), 52 
O. L. R. 475.— CAN. 

f. Change of goods aireguest 

of purchaser .] — ^WimoN v. Carlton 
Serviobs, Ltd., [1921] E. D. L. 868. 

— S. AF. 


PART III. SECT. 2, SUB-SECT. 6. 

g. Whether time essence of con- 
trtwt — Clearance of timber .] — Wood & 
English v. Nimpkish Lake Logging 
Co. (1926), 36 B, C. R. 337.— CAN, 
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Sect 2 . — Stipulations as to time : Suh-sect. 6. Sect, 
8 i Svb-sect, 1.] 

had obtained a clearance ” within the meaning 
of the contract, when the certificate of clearance 
was granted. — Thalmann v, Texas Star Flour 
Mills (1900), 82 L. T. 833 ; 16 T. L. R. 460 ; 
9 Asp. M. L. 0. 87 ; 6 Com. Cas. 321, 0. A. 


Sect. 3.— IMPLIED UNDERTAKINGS AS TO TITLE 
AND QUIET POSSESSION. 

Sub-sect. 1. — Title. 

See Sale of Goods Act, 1893 (c. 71), s. 12 (1). 

592. Whether condition as to good title Implied 
—Before Sale of Goods Act, 1893 (c. 71).]— If a 
vendor falsely affirm the goods to be his, Itnowing 
thena to be a stranger’s, an action lies for the 
deceit, though the goods are not reclaimed. — 
Furnis v. Leicester (1618), Cro. Jac. 474 ; 79 
E. K, 404. 

AnnoUduma : — Refd. Cross v. Gardner (1688), 1 Show. 68 ; 

Pasley r. Freeman (1789), 3 Term Rep. 61 ; Morley v. 

Attenborough (1849), 12 L. T. O. S. 632. 

593. ,j — Crosse v. Gardner, No. 515, 

ante, 

594. .] — An action lies against a 

person for knowingly selling goods to which he 
has no title. — Turner v, Brent (1698), 12 Mod. 
Rep. 245 ; 88 E. R. 1295. 

595. .] — Medina v, Stoughton, No. 

516, ante, 

, 596, .] — If a person sell goods, & 

warrant them to the vend< ‘ against all persons, 
it may be assigned as a breach of the covenant, 
that the vendor, at the time of the sale, had neither 
the possession nor the property of them. — 
Hacket V, Glover (1713), 10 Mod. Rep. 142 ; 
88 E. R. 665. 

597 . Title of sheriff.] — The law raises 

an implied promise in a sheriff selling goods taken 
in execution, that he does not know that he is 
destitute of title to the goods. To an action 
founded on the implied promise that the vendor 
of goods did not know his title to them was bad, 
it is^ no defence that the vendor was a sheriff’s 
auctioneer, & desired pltf. to give him a written 
notice not to pay over the proceeds, A that pltf. 
having omitted to give such notice deft, paid over. 
— ^Peto V, Blades (1814), 5 Taunt. 667 ; 128 
E. R. 849. 

Annotation : — Refd. BayJis v. Loudon (Bp.), [1913] 1 Ch. 

127. 

598. — Purchase of bargain at 
sheriff’s sale.] — Assumpsit by purchaser against 
vendor of goods, on an alleged warranty that 
vendor had title to seU ; count for money had & 
received. Plea i non assumpsit. Deft, at a 
sheriff’s sale bought the goods from the sheriff for 
£18 ; pltf., who was also at the sale, bought deft.’s 
bargain of him for £5, & paid liim the £28. Deft, 
paid the sheriff the £18, & the sheriff began to 
deliver the goods to pltf. ; but they were then 
claimed as not being the property of the execution 
debtor, & were recovei*ed by the true owner : — 
Held : there was no implied warranty by pltf. 
that he had title, nor any failm'e of consideration ; 
pltf. having paid £23 to deft., not for the goods, 
but for the right which deft, had acquired by his 
purchase ; & this consideration had not failed. — 
Chapman v. Speller (1850), 14 Q. B. 621 ; 19 


L. J. Q. B. 239 ; 16 L. T. O. S, 168 ; 14 Jur. 652 ; 
117 E. R. 240. 

AnnotaHons : — ^Diltd. Eiohholz v. Bannister (1864b 17 
C. B. N. S. 708. Reid. Bagrueley v. Hawley (1867), L. R. 
2 C. P. 625. 

699. ^ — Sale at auction.] — Where pltf., 

an auctioneer, sold goods under order of deft., 
who had no ri^ht to dispose of them, & the true 
owner afterwards recovered against pltf. ; a 
declaration in case, which alleged that deft, being 
possessed of the goods, represented to pltf. that he 
was entitled to dispose of them ; that pltf. in 
consequence, at deft.’s request, sold them by 
auction, & after deducting certain charges for his 
trouble, paid the residue of the proceeds to deft. ; 
that deft, deceived pltf. in this, that he was not 
at the time of the sale entitled to dispose of the 
goods ; that the true owner afterwards recovered 
the value of pltf., & that deft, refused to reimburse 
him : — Held : sufficient after verdict. — Adamson 
V, Jarvis (1827), 4 Bing. 66 ; 12 Moore, C. P. 241 ; 

5 L. J. O. S. C. P. 68 ; 130 E. R. 693. 

Annotations : — Consd. Betts v, Gibbins (1834), 2 Ad. & El. 
57 ; Birmingham & District Land Co. v. L. & N. W. Ry. 
(1886), 56 L. J. Ch. 956. Distd. Halbrouii v. Inter- 
national Horse Agency & Exchange, [1903] 1 K. B. 270. 
Refd. Ormrod t>. Huth (1845), 5 L. T. O. S. 268 ; Elliot v. 
Von Glolm (1849), 13 Q. B. 632 ; Morley v. Attenborough 
(1849), 18 L. J. Ex. 148; Robson v. Devon (1857), 5 
W. R. 724 ; DugdaJc v. Lovering (1875), L. R. 10 C. P. 
196; Barker u. Furlong, [1891] 2 Ch. 172; Leslie r. 
Reliable Advertising & Addressing Agency, [1915] 1 
K. B. 652. Mentd. Palmer v. Wick & Pnlteneytown 
Steam Sliipping Co., [1894] A. C. 318 *, The Englishman, 
The Australia, [1895] P. 212 : Barrows y. Rhodes, [1899] 
1 Q. B. 816 ; London Assocn. for Protection of Trade y. 
Greenlands, [1916] 2 A. C. 15 ; Weld-B3 undell v. Stephens, 
[1920] A. C. 956. 

600. Purchase of bargain at 

auction.] — A boiler, set in brickwork, & capable, 
if taken to pieces, of being removed without injury 
to the premises, had been seized & sold, under a 
distress for a poor rate due from the occupier, & 
bought at a public auction by deft., & resold by 
him to pltfs. at an advanced price, with notice of 
the circumstances under which deft, had bought 
it, pltfs. to remove it at their own expense. The 
mtgees. of the i)remi8es upon which the boiler 
stood having prevented pltfs. from carrying it 
away, pltfs. brought an action against deft., 
relying upon an alleged implied warranty that he 
had good title to the boiler, & that they should be 
permitted to remove it : — Held : there was no 
evidence to justify the jury in finding a warranty 
as alleged. — Bagueley v, Hawley (1867), L. R. 
2 C. P 626 ; 36 L. J. C. P. 328 ; 17 L. T. 116. 

601. Sale by pretended executor.] — 

To an action for goods sold, deft, pleaded, as to the 
sum of £17 15s., parcel, etc., that the same became 
due from him to pltf. as the price of goods sold, 
which before & at the time of the sale were part 
of the estate of A., then lately deceased, who died 
intestate ; that pltf., pretending to be the exor. 
of A., & not being exor. or administrator, nor 
having any right or title to the goods, sold the said 
goods to deft., who believed pltf. to be such exor. ; 
that, after the sale, & before the payment of the 
said sum of £17 15s. to pltf., to wit, on Dec. 13, 
1841, letters of administration of the goods, etc., 
of A., were granted to G., which G. afterwards, 

6 before the payment of the sum of £17 16s. to 
wit, on, etc., gave notice of his appointment as such 
administrator to deft., & requested deft, to pay 
him the sum of £17 16s. ; whereupon deft, did then 
pay to G. the sum of £17 15s. : — Held : although 


PART III. SECT. 8, SUB-SECT. 1. 

h. Whether condition as to pood title 
implied ,] — On a contract for tne sale of 
property by which the vendor ^ves the 
purchaser to understand that no is the 


owner of the property there is an 
implied warranty of the vendor’s title 
to the property. — B utt v. McDonald 
(1896), 7 Q. L. J. 68.— AUS. 
k. ,1 — Pltf. sold to deft, a quan- 


tity of scrap Iron which was received 
by deft, believingr it to bo the property 
of pltf., but which proved to be the 
propwtvof G.. by whom It was claimed 
& to whom l£ was delivered HeW .* 
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the plea was informal, in omitting to state that the 
money was paid before action brought, or before 
plea pleaded, nevertheless it was substantially a 
good defence, &, therefore, pltf. was not entitled 
to judgment non obstante veredicto, — Allen v, 
Hopkins (1844), 13 M. & W. 94 ; 13 L. J. Ex. 
316 ; 3 L. T. O. S. 204 ; 153 E. R. 39. 

Jnnotaiiona : — ^Befd. Walker v. Mellon 
346: Morley V. Attenborough (1849), 

Cobbett V. Grey (1850), 4 Exch. 729 
(1867), L. R. 2 H. L. 34l. 

602. Sale of unredeemed pledge.]- 

(1) There is no implied warranty of title in the 
contract of sale of a personal chattel ; & in the 
absence of fraud, a vendor is not liable for a defect 
of title, unless there be an express warranty, or an 
equivalent to it, by declaration or conduct. 

A warranty^ may be inferred from usage of 
trade, or from'the nature of the trade being such 
as to lead to the conclusion that the person carrying 
it on must be imderstood to engage tliat the pur- 
chaser shall enjoy that which he buys, as against 
all persons ; as where articles are bought in a shop 
professedly carried on for the sale of goods. 

A pawnbroker, who sells a chattel as a a forfeited 
pledge, merely undertakes that the subject of the 
sale is a pledge, &; irredeemable, & that he is not 
cognisant of any defect of title to it. 

(2) Senible : although, on the sale of a personal 
chattel, there is no implied warranty of title, so 
that the vendor would not be liable for a breach 
of it to unliquidated damages, yet the purchaser 
may recover back his money as on a consideration 
that failed, if it be shown that it was the under- 
standing of both pai'ties that the bargain should be 
put an end to if the purchaser should not have a 
good title. — M orley v. ATTENBOROUGn (1849), 
3 Exch. 500 ; 18 L. J. Ex. 148 ; 12 L. T. O. S. 
532 ; 13 J. P. 427 ; 13 Jur. 282 ; 154 E. R. 943. 

Annotations: — As to (1) Consd. SimH v. Marryat (1851), 17 
Q. 281 ; Collen v. Wright (1857), 8 E. & B. 647 ; Hall 
V. Conder (1857), 2 C, B, N. S. 22. Apld. Knmierion v. 
Mathews (1862), 7 H. & N. 586 ; Eichholz v. Bannister 
(1864), 17 C. B. N. S. 708 ; Baffucley v. Hawley (1867), 
L. 11. 2 C. P. 625. Folld. Richardson v. Crosbie (1876), 
Turner on Pawnbrokers’ Act, 1872, 3rd cd. 06, n. Consd. 
Wood V. Baxter (1883), 49 L. T, 45 ; Raphael v. Burt 
(1884), Cab. & El. 325 ; Bcuton v, Campbell, Parker, 
[1925] 2 K. B. 410. Refd. Bandy v. Cartwright (1853). 
8 Exch. 913; Smith v, Neale (1857), 2 C. B. N. S. 67. 
Generally^ Befd. Buddie v. Green (1857), 27 L, J. Ex. 33. 
Mentd. Aiken v. Short (1856), 1 H. & N, 210 ; Baylls v. 
London (Bp.), [1913] 1 Ch. 127 ; Re Thellusson, Rx p, 
Abdy (1919), 88 L. J. K. B. 1210. 

003. .] — Richardson v, Cros- 

BIE (1876), Turner on Pawnbrokers’ Act, 1872, 
3rd ed. 66, n. 

Annotatioii : — ^Refd. Calipe v. Thomson (1902), 66 J. P. 313. 

004 . Sale of fixtures — On assignment 

of lease.] — On a contract for the transfer by a 
lessee of “all his interest in a house, with the 
fixtures, etc., as held by him,” for an entire sum, 
an action for falsely warranting the fixtures to be 
the lessee’s, held to be maintainable, on evidence 
that deft., at the time of the agreement, handed 
pltf, an inventory of them ; & afterwards, being 
taxed with selling them, said he “ thought they 
were his.” — Snell v, Bickley (1860), 2 P. & F. 56, 
N. P. 

605. Sale In open shop or warehouse.] 

— In the case of goods sold in an open shop or ware- 
house, there is an implied wan-anty on the part 
of the seller that he is the owner of the goods, &, 
if it turns out otherwise, as, where the goods are 
claimed by the true owner, from whom they have 


(1847) 2 Car. & Kir. 
3 Exch. 500. Mentd. 
; Carlisle v. Whaley 


been stolen, the buyer may recover back the price 
as money paid upon a consideration wliich has 
failed. — Eichholz v, Bannister (1864), 17 C. B. 
N. S. 708 ; 6 New Rep. 87 ; 34 L. J. C. P. 105 ; 
11 Jur. N. S. 16 ; 13 W. R. 96 ; 144 E. R. 284 ; 
svb nom. Eicoltz v, Bannister, 12 L. T. 76. 
Annotations: — ^Distd. Baguoley v. Hawley (1867), L. R. 2 

C. P. 625. Consd. Raphael v. Burt (1884), Cab. & El. 

325. Refd. Wood V. Baxter (1883), 49 L. T. 45 ; R. e. 

Sampson (1885), 52 L. T. 772 ; Benton v. CampboU, 

Parker, [1925] 2 K. B. 410, 

606. Sale of bonds.] — The Govt, of 

the United States in 1865 issued bonds jjayable to 
bearer, redeemable at the pleasure of the Govt., 
after 1870, & payable, at all events, in 1885. 
When the Govt, wished to redeem any of these 
bonds, they gave notice to holders by public 
notification that they would be paid on presenta- 
tion. After such notice, the bonds notified were 
called “ Called Bonds.” These bonds are dealt 
in England for the purpose of making remittances 
to America. The course of business is for the 
seller to supply the buyer with bonds or coupons 
of railway cos., etc., payable in America at an 
agreed price, no particular bonds or coupons being 
specified. It was proved that whenever default 
was made in payment of the coupons in America, 
the seller returned the money paid for them, but 
no evidence was given of any case in which pay- 
ment of a bond had been refused. 

A. sold to B. in accordance with the above coui’so 
of business certain “ Called Bonds,” which had 
been originally stolen from American holders, & 
payment to B, of the bonds was refused by the 
American Govt. : — Held : there was an implied 
waiTanty of title on the sale by A. to B., B. was 
entitled to recover from A. the price paid. — 
Raphael & Sons v, Burt & Co. (1884), Cab. & El. 
325. 

007. .] — On the sale of any article 

the vendor impliedly warrants that it is his to sell. 
— Edwards v, Pearson (1890), 6 T. L. R. 220, 

C. A. 

608. Since Sale of Goods Act, 1893 

(c. 71).] — Pltf. bought a motor car from deft. & 
used it for several months. It then appeared that 
deft, had had no title to it, & pltf. was compelled 
to surrender it to the true owner. Pltf. sued 
deft, to recover back the purchase-money that he 
had paid as on a total failure of consideration : — 
Held : notwithstanding that he had had the use 
of the car the consideration had totally failed, 
& he was entitled to get the purchase-money back. 
The use of the car that he had had was no part of 
the consideration that he had contracted for, 
which was the property in & lawful possession of 
the car, whereas what he got was an unlawful 
possession which exposed him to the risk of an 
action at the suit of the true owner. 

There is no doubt that what the buyer had a 
right to get was the property in the case, for above 
Act expressly provides that in every contract of 
sale there is an implied condition that the seller 
has a right to sell (Atkin, L.J.). — Rowland v, 
Divall, L1923] 2 K. B. 600 ; 92 L. J. K. B. 1041 ; 
129 L. T. 757 ; 67 Sol. Jo. 703, C. A. 

009, Sale of patented article — 

Validity of patent.] — ^A patentee sold a machine 
made in pursuance of his patent to X. ; the 
poachine was held by the Ct. of Appeal to be an 
infringement of a prior patent belonging to a third 


pltf. having sold as owner Impliedly 
warranted that ho had title co the 

f oods. — ^MoFatkidge v. Robb (1892), 
4 N. S. R. (12 R. & G.) 506.— CAN. 

L Sale of standing iindjer ,} — 


Link v. Hunter (1868), 27 U. C. R. 
187. -CAN. 


m. .] — ^Brown V, Cook- 

burn (1876), 37 U. O. R. 592.— CAN. 


n, Intention of vendor ,} — 


A permit issued under the authority 
of tho minister of the Interior, under 
which the purchaser has the right 
within a year to out, from the Crown 
domain, a million feet of lumber, is a 
contract for the solo of personal 
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Sect 3. — Implied undertakings as to title and quiet 
possession : Sub-sects . 1, 2 cfc 3. Sect. 4 : Sub- 
sects. 1 2, A.] 

person. In an action to recover the price of the 
machine, X. pleaded that on the sale of the machine 
there was an implied warranty that the patent 
was valid, & that he would be able to use the 
machine. He counterclaimed for the sum which 
he had to pay for a licence to use the machine, 
&; for damages : — Held : in the sale of a patented 
article there was no such implied warranty, & 
pltf. was entitled to recover the price of the 
machine. — ^Monports v. Marsden (1895), 12 

B. P. C. 266. 

JnTwtaiion : — Overd. Niblett v. Confectioners* Materials 

Co., ri021] 3 K. B. 387. 

01 0. Infringement of trade 

marks.] — (1) A firm who dealt in confectioners’ 
materials agreed in writing to sell condensed milk 
in tins &; of a certain standard at a price including 
insmance & freight from New York to London. 
Payment was to be made in cash on receipt of 
the shipping documents. The buyers received 
the documents & paid the price. The goods 
arrived bearing a name or brand which was an 
infringement of the registered trade mark of cer- 
tain manufacturers of condensed milk, at whose 
instance the comrs. of customs detained the goods. 
The buyers were obliged to remove the name or 
brand in order to get possession of the goods & 
could only sell them at a loss without any dis- 
tinctive mark. In an action by the buyers 
against the sellers for breach of warranty : — 
Held : defts. had broken the implied condition 
in Sale of Goods Act, 1893 (c. il), s. 12 (1), that 
they had a right to sell the goods ; they had broken 
the implied condition in Sale of Goods Act, 1893 
(c. 71), s. 14 (2), that the goods should be of 
merchantable quality ; they had also broken 
the implied warranty in Sale of Goods Act, 1893 
(c, 71), s. 12 (2), that the buyers should have & 
enjoy quiet possession of the goods. 

(2) Defts. alleged that the contract of sale was an 
oral contract & that one of its terms was that they 
might deliver milk of several brands one of which 
was the infringing brand : — Held : assuming this 
to be a term of the contract it was not a circum- 
stance showing a different intention so as to 
negative the implied condition & warranty in 
Sale of Goods Act, 1893 (c. 71), s. 12. — Niblett 
V. Confectioners’ Materials Co., [1921] 3 K. B. 
387 ; 90 L. J. K. B. 984 ; 125 L. T. 552 ; 37 
T. L. B. 653, C. A. * 

AnnoUition : — As tn {1) Ezpld. & Distd. Suinner, Permain v. 

AVobb, [1922] 1 K. B. 55. 

611. Circumstance contradicting 

implied condition.] — Niblett v. Confectioners’ 
Materials Co., No. 610, ante. 

612. Sale at auction — Invalid dis- 

tress.] — Deft., an auctioneer, sold by auction to 
pltf. a piano which had been seized under a distress 
warrant for rent in arrear. The warrant was 
invalid & the piano was claimed from pltf. by the 


true owner, & was delivered up to him. In an 
action by pltf. against deft. : — Held : there was 
no implied warranty of title on the part of deft. — 
Payne v. Elsden (1900), 17 T. L. B. 161. 

Sale of animal .] — See Animals, Vol. II., 

pp. 262, 263, Nos. 412-414. 


Sub-sect. 2. — Quiet Possession. 

See Sale of Goods Act, 1893 (c. 71), s. 12 (2). 

613. Whether warranty implied — Before Sale 
of Goods Act, 1893 (c. 71).] — In covenant for quiet 
enjoyment of 20 tons of copperas, a breach, quod 
non potuit gaudere, etc. is not good, without 
showing a lawful disturbance. — Chantplower v. 
Priestly & Waterhouse (1603), Cro. Eliz. 914 ; 
78 E. B. 1135. 

614. Sale of patented article — In- 

fringement of trade mark.] — Niblett v. Con- 
fectioners’ Materials Co., No. 610, ante. 

015. — — Contrary intention ex- 
cluding warranty.] — Niblett v. Confectioners’ 
Materials Co., No. 610, ante. 


Sub-sect. 3. — Freedom from Incumbrances. 
See Sale of Goods Act, 1893 (c. 71), s. 12 (3). 


Sect. 4.— SALES BY DESCRIPTION. 

Sub-sect. 1. — What Constitutes Sale by 
Description. 

See Sale of Goods Act, 1893 (c. 71), s. 13. 

616. General rule.] — The expression “ contract 
for the sale of goods by description,” in Sale of 
Goods Act, 1893 (c. 71), s. 13, applies to all cases 
where the buyer has not seen the goods, but 
relies solely on the description given by the seller. 

Pltf. agreed to sell & deft, to buy a reaping 
machine, which deft, had never seen, & which 
pltf. stated to have been new the previous year, 
& to have been used to cut only 50 or 60 acres. 
The machine was delivered, & shortly afterwards 
deft, wrote complaining that it did not correspond 
with pltf.’s statements. After some further 
correspondence deft, returned the machine. In 
an action to recover the price : — Held : there was 
a contract for the sale of goods by description, 
within Sale of Goods Act, 1893 (c. 71), s. 13, & 
therefore, by sect. 13, there was an implied con- 
dition that the goods should correspond with tlie 
description, there had been no acceptance of the 
machine by deft., within sect. 35, the property 
had not passed to deft., within sect. 17, & pltf. 
was not entitled to recover. — ^Varley v. Whipp, 
[1900] 1 Q. B. 513 ; 69 L. J. Q. B. 333 ; 48 ^ 
W. B. 363 ; 44 Sol. Jo. 263. 

Afinotatioi^s : — ^Refd. Harrison v. Knowles & Foster, [19171 

2 K. B. 606 : Thornett & Felir v. Beers, [1919] 1 K. B. 486. 


chattels, & such a sale ordinarily 
Implies a warranty of title on the part 
of the vendor ; but if It appears from 
the facts & circumstances that the 
vendor did not Intend to assert owner- 
ship, but only to transfer such Interest 
as ne had In the thing sold, there Is no 
warranty. — St. Oatharints Mh^lino 
& Lumber Co. v. R. (1890), 2 Exch. 
C. R. 202.— CAN. 

o. Knowledge of defect on pari 

of purcftaser .] — Turriff v. McHugh 
(1889), 1 Terr. L. R. 186.— CAN. 

PART HI. SECT. 3, SUB-SECT. 2. 

p. Whether warranty implied .] — The 


vendor guarantees that the vendee shall 
have undisturbed possession of the 
thing bought. — F itzgerald v. Luck 
(1^), 1 Legge, 118.— AUS. 

PART III. SECT. 4, SUB-SECT. 1. 

616 i. General rule.] — J. I. Case 
Threshing MAomNK (3o. v. Fee (1909), 
10 W. L. R. 70 ; 2 Sask. L. R. 38.— 

CAN. 

616 ii. .] — There may be a sole 

of specific goods by description either 
express or Implied, Where any state- 
ment made about them amounts to a 
warranty only, or to a mere repre- 


sentation, the goods, if speolflc, are 
not sold by description : but if tbo 
goods are described as being of a 
particular kind, & if the facts show that 
the buyer relied upon the description, 
then the description is of the essence 
of the contract. & the sale is one by 
description, with the implied condition 
that the goods sold shall answer the 
description; &, if they do not, the 
purchaser may reject them. — Boys v. 
Rice (1908), 27 N. Z. L. R. 1038.— 
N.Z. 


616 iil. .] — Bannerman V. Bar- 

low (1908), 7 W. L. R. 859.— CAN, 
q. Sale by written contract — Sample 
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617. Question for Jury.] — A llan v. Lakb, No. 
658, post. 

618. Sale by written contract — Without refer- 
ence to sample — Exhibition of sample at time of 
sale immaterial.] — Where goods are sold by a 
written contract, which contains a description of 
their quality, without referring to any sample, 
if the goods do not correspond with that descrip- 
tion, it is not material for the vendor to show that 
they correspond with a sample exhibited at the 
time of sale to the purchaser, who was well skilled 
in the commodit^r, this not being a sale by sample, 
but by the description in the written contract. — 
Tye V. Fynmorb (1813), 3 Camp. 462 ; 170 E. R. 
1446, N. P. 

619. Sale of beer of particular brand.] — Wren 
V. Holt, No. 782, post, 

620. Bulk inspected by buyer.] — Attwater v . 
Kinnes (1906), cited in Benjamin on Sale, 6th ed., 
702, H. L. 

621. Sale of goods packed In cases.] — By a con- 
tract for the sale of a quantity of cases of Australian 
canned fruits the goods were stated as being in 
cases containing thirty tins each, payment to 
be per dozen tins. The sellers tendered the whole 
quantity ordered, but about one-half of the 
cases contained twenty-four tins only ; the 
remainder contained thirty tins. The buyers 
refused on this ground to take delivery & the dis- 
pute was referred to arbn. The umpire found that 
there was no difference in the market value of 
the goods whether packed twenty -four or tliirty 
tins in a case, & that the goods tendered were a 
good delivery : — Held : the sale was a sale of 
goods by description & as tlie goods contracted 
to be sold wore mixed with goods of a different 
description the buyers were entitled under Sale 
of Goods Act, 1893 (c. 71), s. 30 (3), to reject the 
whole consignnient. — Re Moore & Co. & Landauer 
&, Co., [1921] 2 K. B. 519 ; suh norn, Moore & 
Co. V, Landauer & Co., 90 L. J. K. B. 731 ; 
125 L. T. 372 ; 37 T. L. R. 452 ; 26 Com. Cas. 
267, C. A. 

Annotations : — ^Refd. Ballantino v. Cramp & Bosman (1923), 

129 L. T. 502 ; Barker (Junior) v. Agrlu.g (1927), 43 T. L. R. 

751. 

622. Bales of goods bearing particular numbers — 
Whether numbers import warranty.] — Lefts, con- 
tracted to purchase from pltfs. 92 bales of long 
cloth under a Gujrati contract. The material 
portion of the translation whereof was as follows : 
“Bales 15 Pieces No. 732, lbs. 5-14; Bales 29 
Pieces No. 736, lbs. 6-11 ; Bales 10 Pieces No. 139, 
lbs. 7-4 ; Bales 38 Pieces No. 141, lbs. 7-10. 
Total bales 92, ninety- two, of the Hinganghat 
Rekchand Mills under manufacture. Delivery 
thereof is to be taken from Aug. to Oct. 1918, 
as the same may arrive manufactured. These 
goods are sold to you on the terms of the contract 
of the merchant from whom we have purchased. 
No objection shall be taken if these goods arrive 
late or early by a month. Rate thereof per 
pound is Rs. 2, 3 annas. ‘ Shahi ’ (allowance) is 
at Re. 1 per bale.** 

In respect of the bales numbered in the contract 
139-141, delivery orders were tendered by pltfs. 
in which the bales appeared numbered 739-741, 
pltfs. explaining, in answer to deft.’s objections. 


that the figures inserted in the contract were so 
inserted by reason of a clerical error & that the 
goods tendered were in fact the contract goods. 
Defts.,^ however, refused to accept the goods : — 
Held : the evidence showed that the numbei*s on 
the bales gave no warranty or indication of quality 
or description. — Ramjiwan Nivetia v, Bhika.ti 
(H.) & Co. (1924), I. L. R. 48 Bom. 519, P. C. 


Sub-sect. 2. — Implied Condition that Goods 
Correspond with Description. 

A, In General, 

See Sale of Goods Act, 1893 (c. 71), s. 13. 

623. General rule — Condition implied.] — A. 
sold to B. for £95 two pictures, representing them 
as a couple of Poussins, they were, in fact, not 
originals, but very excellent copies ; B. did not 
offer to return them : — Held : if the jury thought 
that B. believed, from the representation of A., 
that they were originals, ho was not bound to 
pay the price agreed upon ; but, as he kept them, 
he was liable to pay such sum as the jury might 
consider to be the value. — Lomi v. Tucker (1829), 
4 C. & P. 15 ; 172 E. R. 586. 

624. .] — By deed poll, dated Oct. 21, 

1836, deft, sold & assigned, etc., to pltf. all that 
ship or vessel called, etc., with her masts, tackle, 
& appurtenances, & covenanted that he had then 
good right, full power, &; lawful authority, to sell 
So assign the premises to pltf. To a declaration 
on this covenant, assigning as breaches, (a) that 
at the time of making the deed poU, the ship was 
wholly lost & destroyed, & was incapable of oeing 
assigned, etc. ; (5) that deft, had not at that time 
good right, etc. to assign her ; deft, pleaded, that 
the sliip was not, at the time of making the deed 
poll, wholly lost & destroyed, etc. ; & that deft, 
had good right to assign her. It appeared in 
evidence, that at the time of the sale the ship 
was on a foreign voyage, that, on Oct. 13 she went 
aground in a storm on the coast of the Prince of 
Wales*s Island, & was left by the crew, who, 
however, had access to her afteiwards ; that 
she lay aground 5 feet above water on one side, 
& with her masts standing, till the 24th, when the 
captain called a survey, &, by the surveyor’s 
advice, sold her ; that her bulk ends were strained, 
but that if there had been facilities at hand. So 
it had been a different season of the year, she 
might have been got off So repaired ; So that she 
had sustained no more damage on Oct. 21 than 
when she first took the ground : — Held : the 
covenant of deft., that he h^ power to transfer 
her as a ship, was not broken. 

In the bargain & sale of an existing chattel, 
by which the property passes, the law does not, 
in the absence of fraud, imply any warranty of 
the good quality or condition of the chattel so 
sold. The simple bargain So sale, therefore, of 
the ship does not imply any contract that it is 
then seaworthy, or in a serviceable conation ; 
So the express covenant that deft, had full power 
to bargain So sell in the manner before-mentioned, 
does not create any further obligation in this 
respect. But the bargain So sale of chattel, as 


exhibited at time of sale ,] — Sharp v. 
Thomson, [1915] V. L. K. 629. — AUS. 

r. .] — Radovsky V. 

Creedbn & Avert, Ltd., [1920] 3 
W. W. R. 234 ; 52 D. L. E. 618 ; 27 
B. O. R. 303.— CAN. 

t, Analysis of sample 

taken ,\ S . A. Oil & Fat Industries, 
Ltd. V, Park Rynik Whaling Co., 

J. — ^VOL, XXXIX. 


lyre., (1916) App. D. 400.--S. AF. 

PART III. SECT. 4. SUB-SECT. 2.— A. 

623 i . Oeneral rule — Condition im- 
plied .] — Magee v. Street (1848), 1 
All. 242.— CAN. 

623 li. .] — Hallisey V, 

Musgkave (1909), 7 E. L. R. 527.— 

CAN. 


823 lil. .] — Kirkpatrick w. 

Gowan (1875), I. R. 9 C. L. 521.— IR. 

623 Iv. .] — Dickson & Co. 

V , Kincaid (1808), 15 Fac. Coll. 67. — 
SCOT. 

623 V. .1 — J affA & Ritchie 

(1860), 23 Dunl. (Ct. of Seas.) 242 ; 33 
So. Jur. 107.— SCOT. 

P P 
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Salk op Goods. 


Sect 4 , — Sales by descript ion : Sub^sect, 2,-4. 

being of a particular description, does imply a 
contract that the article sold is of that description 
(Parke, B.). — ^Babr r. Gibson (1838), 3 M. & W. 
390 ; 1 Horn & H. 70 ; 7 L. J. Ex. 124 ; 150 E. B. 
1196. 

AnnotcUwns : — Refd. Hunter v. Parker (1840), 7 M. & W. 

322 ; Strickland v. Turner (1852), 7 Exoh. 208 ; Hustle 

V. Couturier (1853), 9 Kxch. 102 ; Jones v. Just (1868), 

L. R. 3 Q. B. 197 ; Harrison v. Kjiowles & Foster, [1917 j 

2 K. B. 606. 

626. -.] — Peters v. Dobson (1846), 

8 L. T. O. S. 146. 

626. .]- -In an action for a breach 

of warranty upon the sale of Huntingdon elms 
& English ehns, it appeared that there were two 
descriptions of trees, of very different value, one 
called Huntingdon elms & English elms simply, 

the other Seedling Huntingdons, etc. Those 
delivered by deft, were of the latter sort ; & the 
jury were asked, upon all the evidence, whether 
the sale by deft, was of Huntingdon & English 
elms or of seedlings, & were told to find a verdict 
for pltf. if they found the former, {for deft., if they 
found the latter, upon non assumpsit & for 
pltf. upon an issue denying the breach : — Held : 
no misdirection. — Bates v. Rivers (1847), 10 
L. T. O. S. 264. 

627. .] — Allan v. Lake, No. 058, 

628. .] — Where an unstamped bill 

of exchange purporting to be drawn at Sierra 
Leone, but really drawn in London, was sold, 
though without knowledge of the defect on the 
part of the vendor : — Held : there was an implied 
warranty that it was a foreign ) ill, & the purchaser 
was entitled to recover back the money paid for 
it. — G ompertz V, Bartle^xt (1853), 2 E. & B. 
849 ; 2 C. L. B. 395 ; 23 L. J. Q. B. 65 ; 22 
L. T. O. S. 99 ; 18 Jur. 266 ; 2 W. B. 43 ; 118 
E. B. 985. 

Annotations: — Consd. Hall v. Oonder (1857), 2 O. B. N. S. 

22. Distd. Kennedy v. Panama, etc., Mail Co. (1867), 

L. R. 2 Q. B. 580. Refd. Gun\ey v. Woineraley (1854), 4 

E. & B. 133 ; Aiken v. Short (1856), 1 H. & N. 210 ; 

Pooley V. Brown (1862), 11 C. B. N, S. 566 ; Az6mar v. 

Casella (1867), L. R. 2 C. P. 677 ; Leeds Bank v. Walker 

n , 11 Q. B. I). 84 ; Raphael v. Burt (1884). Cab. & 
5 J lie Addiestone Linoleum Co. (1887), 37 Ch. D. 
191. Mentd. Jolifle v. Baker (1883), 11 Q. B. D. 255. 

629. .] — Upon a sale, not by sample, 

& without warranty, of merchandise which the 
buyer has no opportunity of inspecting, it is an 
implied condition that the article shall fairly & 
reasonably answer the description in the contract. 
Thus, where A. bought of B. a cargo of Calcutta 
linseed, tale quale : — Held : the contract was not 
satisfied by the delivery of linseed, though coming 
from Calcutta, which contained so large an ad- 
mixture of other inferior seeds as to have lost its 
distinctive character of Calcutta linseed. 

The jury have in substance found that the linseed 
in question was so mixed with seeds of a different 
& inferior description as to have lost its distinctive 
character & prevent its passing in the market by 
the commercial name of Calcutta linseed. The 
purchaser had a right to expect, not a perfect 
article, but an article which would be saleable in 
the market as Calcutta linseed. If he got an 
article so adulterated as not reasonably to answer 
that description, he did not get what he bargained 
for (WiLLES, J.). — WiELER V. SCHILIZZI (1866), 17 
C. B. 619 ; 25 L. J. C. P. 89 ; 139 E. R. 1219 ; sub 
7M)m. Wheeler v. Schilizi, 4 W. B. 209. 

Annotations : — Oonsd. Jones v. Just (1868), L. R. 3 Q. B. 
197 : Randall v. Newson (1877), 2 Q. B. D. 102. Refd. 
Josllng V. Kingsford (1863), 13 0. B. N. S. 447 ; Braith* 
waite V. Foreign Hardwood Co., [1905] 2 K. B. 643 ; 
Wallis & Wells t?. Pratt & Haines (1910), 79 L. J. K. B. 
1013. 


630. In an action for the price 
of coal sold as Hasweil Wallsend without any 
warranty of quality or size : — Held : the only 
question was whether they were that kind of coal. 
— Taylor v. Dalton (1802), 8 F. & F. 263 ; 

631. ,j — ^ contract for the sale of 

oxalic acid is not complied with by the delivery of 
an article which the jury find not in commercial 
language to come properly within the description 
of oxaHo acid, even where the seller is not the 
manufacturer of the article, Sc at the time of con- 
tracting expressly declines all responsibility as to 
the quality, & the buyer has had an opportunity 
of inspecting it. Sc no fraud is suggested. — J osling 
V. Kingsford (1863), 13 C. B. N. S. 447 ; 1 New 
Bep. 328 ; 32 L. J. C. P. 94 ; 7 L. T. 790 ; 9 
Jut. N. S. 947 ; 11 W. B. 377 ; 143 B. R. 177. 
AnnotcUions: — Apld. Rook v. Hopley (1878), 3 Ex. D. 209. 

Refd. Jones v. Just (1868), L. R. 3 Q. B. 197 ; Mody v, 
Grearson (1868), Iv. R. 4 Exch. 49 ; Randall v. Newson 
(1877), 2 Q. B. B. 102 ; Bostock v. Nicholson, [1904] 1 
K. B. 725 ; Wallis & Wells v. Pratt & Haynes, [1910] 2 
K. B. 1003. 

632. -.] — On a sale of goods to arrive 
by a particular ship, the contract being for the 
s^e of a specific thing which the purchaser has no 
opportunity of examining, there is an implied 
warranty that the goods when shipped should be 
reasonably merchantable, Sc the question whether 
they wore so is a question for the jury. 

The maxim caveat empior does not apply to 
a sale of goods where the buyer has no opportunity 
of inspection. Pltfs., at Liverpool, entered into 
a contract with deft, for the purchase of a quantity 
of Manilla hemp, to arrive from Singapore by 
certain ships. The ships arrived, & the hemp 
was delivered to pltfs. Sc paid for ; on examina- 
tion of the bales it was found that they had been 
wetted through with salt water. Sc afterwards 
unpacked Sc dried, Sc then repacked Sc shipped 
at Singapore. The hemp was not damaged to 
such an extent as to make it lose its character 
of hemp, but it was not merchantable. Deft, did 
not know of the state in which the hemp had been 
shipped at Singapore. Pltfs. sold the hemp by 
auction as Manilla hemp with all faults. Sc it 
realised 75 per cent, of the price which similar 
hemp would have fetched if undamaged : — Held : 
there was an implied warranty on the part of 
deft, to supply Manilla hemp of the particular 
quality of wtuch the bales consisted in a merchant- 
able condition ; & pltfs. were entitled, as damages, 
to the difference between what the hemp was 
woiih when it arrived Sc what the same hemp would 
have realised had it been shipped in a state in 
which it ought to have been shipped. — Jones v. 
Just (1808), L. R. 3 Q. B. 197 ; 9 B. & S. 141 ; 37 
L. J. Q. B. 89; 18 L. T. 208 ; 16 W. R. 643. 

Annotations : — Consd. Randall v. Newson (1877), 2 Q. B. D, 
102 ; Wilson v. Finch Hatton (1877), 2 Ex. D. 336 ; Hall 
V. Burke (1886), 3 T. L. R. 165. Ajpprvd. Dnunmond r. 
Van Ingen (1887), 12 App. Gas. 284. N.F. Thornett & 
Felir V. Beers, [19191 1 K. B. 486. Refd. Mody v. Gregson 
(1868), L. R. 4 Exch. 49 ; Smith v. Baker & Death (1878), 
40 L. T. 261 : Johnson v. Riiylton (1881), 7 Q. B. D. 438 ; 
Jones V. Padgett (1890), 24 Q. B. D. 650 ; Gillespie r. 
Cheney, Eggar (1896), 1 Com. Cas. 373 ; Himt v. Richard- 
son, [1916] 2 K. B. 446 ; Manchester Liners v. Rea, [1922] 

2 A. C. 74. 


633, ,] — Osborn v. Hart, No. 721, 


post 

634. .] — Bowes v, Shand, No. 564, 

ante, 

635. _.] — ^Varley V. Whipp, No. 616, 

ante, 

636. Sample exhibited at time of sale.] — Tye v, 
Fynmore, No. 618, ante, 

637. .1 — It being usual in the sale by 

auction of drugs, if they are sea damaged, to 
express it in the broker’s catalogue, & drugs which 
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are repacked, or the packages of which are dis- 
coloured by sea water, bearing an inferior price, 
although not damaged, defts., who had purchased 
some sea damaged pimento, repacked it, & adver- 
tised it in catalogues, wliich did not notice 
that it was sea damaged or repacked, but referred 
it to be viewed, with little facility, however, of 
viewing it : they exhibited impartial samples of 
the quality, & sold it by auction : — Held : this 
was equivalent to a sale of the goods, as & for 
goods that were not sea damaged, & an action lay 
for the fraud. Though the dechiration stated also 
that it was sold as & for pimento of good quality 

condition, whereas the samples showed that it 
was dusty and of inferior quality, yet the jury 
having found for pltfs., the ct. refused to set aside 
the verdict. — Jones v. Bowden (1813), 4 Taunt. 
847 ; 128 E. R. 565. 

Annotatitm :--ConBd, Curtis v. Peek (1864), 13 W. II. 230. 

638. .] — Gardiner v. Gray, No. 790, post, 

639. .J — Nichol V. Godts, No. 818, post, 

640. .] — An action may be maintained by 

a seed merchant against seed brokers for falsely 
warranting turnip seed to be rape seed, although 
it was sold by sample & was of ^eater value than 
turnip seed ; pltt. having sustained actual loss & 
injury in his business, having resold it as rape seed 
& having had to compensate his customers. — IjOVE- 
GROVE V. Fisher (18G0), 2 F. & F. 128. 

641. .] — JosLiNG V. Kingsford, No. 631, 

ante. 

642. Instalment contract — Each Instalment 
must correspond with description.] — By a contract 
dated Doc. 8, 1920, pltf. sold to defts. about 2,500 
carcases of frozen meat weight under 72 lb., 
average not to exceed 60 lb. Each month’s or 
steamer’s contract was to be considered a separate 
contract, & payment was to bo made against 
documents on arrival of steamer. Pltfs. shipped 
the carcases on two vessels. The IF., which arrived 
on Aug. 14, 1921, & The P, (7., which arrived in 
Oct., 1921. The TV, contained 1092 carcases of 
average weight of 62,81 lb. The average weight 
of the carcases on The P. C, was 53,43 lb. The 
average weight of the whole quantity shipped was 
under 60 lb. Defts. rejected the carcases shipped 
on l^he TV. on the ground that their average weight 
was over 60 lb., & pltfs. brought an action for 
damages ; — Held : defts. were entitled to reject 
The W. shipment. The words average not to 
exceed 60 lb. constituted part of the description 
of the goods. The contract was in substance an 
instalment contract under Sale of Goods Act, 
1893 (c. 71), 8. 31, as to which each instalment 
must conform to the description. — Baxlantine &. 
Co. V. Cramp & Bosman (1923), 129 L. T. 602 ; 16 
Asp. M. L. C. 224. 

B, Effect of Clause Limiting Seller's Liability, 

643. Sale “with all faults.”] — Where an adver- 
tisement for the sale of a ship described her as “ a 
copper-fastened vessel,” adding, that the vessel 
was to be taken with all faults, without any allow- 
ance for any defects whatsoever, & it appeared 
that she was only partially copper-fastened : — 
Held : notwithstanding the words ” with all 
faults, etc,” the vendor was liable for the breach 
of the warranty. — Shepherd v, Kain (1821), 6 
B. & Aid. 240 : 106 E. R. 1180. 

Annotations : — ^Distd. Taylor v. Bullen (1850), 6 Exch. 779. 

Apld. Ck)wdy v. Thomas (1876), 30 L. T. Refd. Budd 

V. Fairmaner (1831), 5 u. & P. 78; Freeman v. Baker 

(1833), 5 B. & Ad. 707 ; Barr v, Gibson (1838), 3 M. Sc W. 

390. Mentd. Hart v. Wimlsor (1844), 13 L. J. Ex. 129. 

644. ,] — Deft., being the owner of a ship, 

advertised its sale, describing it as ” The fine 
teak-built barque Intrepid, A.l, & weU adapted 


for a passenger ship.” Pltf., having read the 
advertisement, negotiated for its purchase, & a 
contract was signed by pltf. & deft., whereby the 
form€t? agreed to buy & the latter to sell “ the 
barque Intrepid^ as she now lies in the 8t. Katherine 
Dock, agreeable to the inventory annexed.” The 
inventory commenced by describing the ship in 
the same terms as tlie advertisement : imder that 
was the word ” Inventory,” which was followed 
by a list of the ship’s stores & tackle ; &; in the 
margin, opposite to this list, deft, signed his 
name. The document concluded thus ; “ The 

vessel &; her stores to bo taken with all faults as 
they now lie, without any allowance for deficiency 
in length, weight, quantity, quality, or any defect 
or error whatever.” The vessel proved not to be 
teak-built, nor of class A.l, nor adapted for a 
passenger ship: — Held: there was no warranty 
of the vessel. — 'I'aybor v, Bullen (1850), 5 Exch. 
779 ; 20 L. J. Ex. 21 ; 16 L. T. O. 8. 154 ; 155 
E. R. 341. 

Amwtatum . : — Reid. Harrison r. Knowles & Foster, [1917] 

2 K. B. 006. 

645. — It is a condition precedent to 
pltfs.’ right to recover that the eggs should be 
Galician eggs. The eggs not being Galician eggs, 
deft, is under no obligation to accept or pay for 
them. . . . Even if the misrepresentation is a 
perfectly innocent one, it goes to the substance of 
the whole consideration for the agreement of deft., 
<&, therefore, justified the refusal of deft, to accept 
or pay for the 110 cases. . . Notwithstanding the 
absence of fraud the stipulation “ with all faults,” 
does not cover or apply to a case where the com- 
plaint of the purchaser was the non-fulfilment of 
a condition precedent in not tendering or delivering 
the articles or the goods of the kind or description 
contracted for. In such a ctise the purchaser’s 
complaint would be, not that the goods tendered 
were faulty, but, whether faulty or not, they were 
not those he bought. Again, such a stipulation 
will not cover a case where the goods tendered, 
although they might be of the nationality stipu- 
lated for, have, at the time appointed for delivery, 
by reason of decay or other damage become 
worthless, having enthely lost their distinctive 
character as mercliantable commodities but “ with 
all faults ” does cover A disentitle the purchaser 
to reject any number of faulty eggs, so long as 
there remains a sufficient number of good ones 
corresponding with the sample to represent a 
merchantable bulk diminished as it might be by 
such faulty or worthless ones (Hawkins, J.). — 
Peters & Co. v. Planner (1895), 11 T. L. R. 109. 

646. Provision for month’s trial — Contract for 

supply of railway engines.] — Pltfs. agreed with 
defts. to manufacture for them certain locomotive 
engines, under the following contract : “ Each 

engine & tender to be subject to a performance of 
a distance of 1,000 miles, with proper loads ; 
during which trial Messrs. 8. & co., pltfs., are to 
be liable to any breakage which may occur, if 
arising from defective materials or workmanship ; 
but they are not to bo responsible for nor liable to 
the repair of any breakage or damage, whether 
resulting from collision, neglect, or mismanage- 
ment of any of the co.’s servants, or any other 
circumstances, save & except defective materials 
or workmanship. The performance to whi<3h 
each engine is to be subjected, to take place within 
one month from the day on which the engine is 
reported ready to start ; in default of which, 
Messrs. S. & co. shall forthwith be released from 
any responsibility in respect of the said engine ; 
the balance to be paid on the satisfactory com- 
pletion of the trial, & release of Messrs. S. & co. 
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from further responsibility in respect of such 
engine/* It was also agreed, that the fire boxes 
should be made of copper of the thickness of 
7-16th8 of an inch, & they were accordingly so 
made ; & that the best materials & workmanship 
were to be used. The engines were accordingly 
delivered to defts., & performed the distance of 
1,000 miles within the month of trial, but nine 
months afterwards the fire box of one of them 
burst, when it was discovered that the copper had 
been considerably reduced in thickness. In an 
action against defts. for the balance due from 
them : — Held : they could not give evidence of 
an inherent defect in the copper, no fraud being 
alleged, since, by the terms of the contract, the 
month’s trial, if satisfactory, was to release pltfs. 
from all responsibility in respect of bad materials 
& bad workmanship. — Sharp v. Great Western 
Ry. Co. (1841), 9 M. & W. 7 ; 2 Ry. & Can. Cas. 
722 ; 11 L. J. Ex. 17 ; 152 E. R. 4. 

647. Allowance clause.] — A. agreed to sell to 
B. a cargo of Arracan rice per Severn^ now on her 
way to Akyab, via Australia ; the cargo to consist 
of fair average Nicranzi rice, the price of which 
is to be 11a, Cd. per hundredweight, with a fair 
allowance for Larong or any other inferior descrip- 
tion of rice, if any, but the seller engaged to deliver 
what is shipped on his account & in conformity 
with his invoice. The buyer to have the option, 
apeeably with the terms of the chartcrparty, of 
discharging the rice at any good & safe port in the 
llnited Kingdom, or on the continent between 
Havre & Hamburgh, both inclusive . This contract 
to be void provided the above vessel makes the 
intermediate voyage between Akyab & Calcutta 
agreeably with the conditions of the charterparty. 
Payment to be made in cash on the arrival of the 
vessel at port of call, in full, loss freight, at invoice 
net weights, etc., on handing the buyer bills of 
lading & charterparty, with the policies of insur- 
ance, indorsed to buyer, for full value, which are 
to be effected in London, with pai*ticular average 
in the usual way, free under 3 per cent. Should 
the vessel be lost, this contract to be null & void ” : 
— Held : a warranty on the part of A. to deliver 
a cargo consisting of “ fair average Nicranzi rice ” 
provided neither of the events occurred in which 
the contract was to be void. — S imond v. Braddon 
( 1857), 2 C. B. N. S. 324 ; 26 L. J. C. P. 198 ; 3 
Jur. N. S. 719 ; 5 W. R. 594 ; 140 E. R. 441. 

648. .] — Defts., through brokers, bought 

of pltf. ** the following cotton, viz. — 128 bales, 

at 2od, per lb., expected to arrive in London per 
Cheviot from Madras. The cotton guaranteed 
equal to sealed sample in our, the brokers’, pos- 
session. Should the quality prove inferior to the 
guarantee, a fair allowance to be made.” The 
sample was of Long-staple Salem ” cotton. The 

128 bales marked which arrived by the 

Cheviot contained Western ” Madras ” cotton. 
Upon a special case, in which it was stated that 
there were at the time of the contract different 
kinds of Madras cotton known in the market, & 
divided into certain classes & divisions ; that the 


cotton tendered was not ” Long-staple Salem,” 
but a particularly good sample of Western Madras ; 
that ” the cotton was ther^ore not in accordance 
with the sample ” ; & that ” Western Madras 

cotton is inferior to Long-staple Salem, & requires 
machinery for its manufacture different from that 
which is used for * Long-staple Salem ’ ” ; — Held : 
the cotton tendered was not that which defts. 
bargained for, & they were not bound to accept 
it with an allowance ; for, the allowance clause had 
reference only to inferiority of quality, & not to 
difference of kind. — A z6mar v, Caselia (1867), 
L. R. 2 C. P. 677 ; 36 L. J. 0. P. 263 ; 16 L. T. 
571 ; 15 W. R. 998, Ex. Ch. 

Annotation : — Befd. Smith v. Hughes (1871), 19 W. R. 1059. 

649. Condition for notice on receipt of 

goods.] — In a contract for sale of goods, where the 
vendor has stipulated with the purchaser that no 
allowance shall be made for imperfections unless 
notice be given by first post after receipt of the 
goods, the stipulation is a general one, & applies 
to all defects or imperfections whether latent or 
patent. — Gorton v. Macintosh (1882), 31 W. R. 
232, D. C. 

Armoiaiion : — ^Refd. Wimble v. LIlllco (London) (1922), 38 

T, L. R. 296. 

650. Express disclaimer of warranty.] — Joslinq 
V. Kingsford, No. 631, ante. 

651. .1 — Reynolds v. Wrench (1888), 

23 L. J. N. C. 27. 

652. .] — HowcROFT & Watkins v. Per- 

kins (1900), 16 T. L. R. 217. 

Annotation .‘-^onsd. Wallis & Wells v. Pratt & Haines 

(1910), 102 L. T. 108. 

653. Construction of clause.] — A written 

contract was made for the sale of ” Chilean partly 
decorticated cotton cake containing approximately 
40 per cent, protein & 10 per cent, oil, but no 
guarantee of quality or analysis is given. The cake 
to be in sound merchantable condition at time of 
shipment.” The greater part was Chilean partly 
decorticated cotton cake but was not in sound 
merchantable condition at the time of shipment & 
contained only 32*28 per cent, protein & 7*78 per 
cent. oil. The goods were already afloat when they 
were sold : — Held : the words as to no guarantee 
did not apply to the words that followed them &; 
therefore the buyers were entitled to damages 
because the goods were not in good condition at 
the time of shipment, & the words as to the per- 
centages were words of description within Sale of 
Goods Act, 1893 (c. 71), s. 13, under which there 
was an implied condition that the goods must 
comply with the description & as the variation 
in percentage was substantial the clause as to no 
guarantee did not apply & the buyers were entitled 
to further damages because of the variation from 
the contract description. — ^Wimble, Sons &; Co. 
V. Lillico & Son (London) (1922), 38 T. L. R. 296. 
Annotation : — ^Apprvd. Baldrey v. Marshall (1924), 94 L. J. 

K. B. 208. 

654. As to latent defects.] — Pinnock 

Brothers v. Lewis &; Peat, Ltd., No. 1029, post. 

Effect of arbitration clause .] — See Part III., 
Sect. 19, sub-sect. 2, F., post. 

C. Meaning of Words of Description. 

(a) In General. 

655. “ Scott & co.’s ** pork.] — A contract to 
sell mess pork of Scott & co., held to mean mess 


PART III. SECT. 4, SUB-SECT. 2.— B. 

6501. Express disclaimer of war- 
ranty .] — ^Where goods are sold by 
description on a written contract 
oontafning a non-warranty clause, 
there is. nevertheless, an implied con- 
dition that the goods shall correspond 


to the description. — P lantje 

g 


- *3 — Cotter r. Luokib, 

[1918] N. Z. L. R. 811.— N.Z. 

650 iii. - .] — Smith & Son v. 

Waite, Nash.& Co. (1888). 15 R. (Cft. 


of Seas.) 533 ; 25 So. L. R. 374.— SCOT. 

PART III. SECT. 4. SUB-SECT. 2.— 
C. (a). 

a. “ Jn ffood order efr condition.**] 
— Raine V. Huonall, [1908] S. R. Q. 

120.— AUS. 
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pork manufactured by Scott & co. — ^P owell v . 
Horton (1836), 2 Bing. N. 0. 668 ; 2 Hodg. 12 ; 
3 Scott, 110 ; 6 L. J. 0. P. 204 ; 132 B. R. 257. 

656. “ White military gloves.*’] — C lark v. Dent 
(1843), 1 L. T. O. S. 230. 

657. “ Smoke consuming *’ furnace.] — O halter 
V. Hopkins (1846), cited 2 Car. & Kir. at p. 268. 

Annotation : — Refd. Parsons v. Saxter (1846), 2 Car. & Kir. 

266. 

658. “ Of the same stock ** — Turnip seed.] — 

Deft., by his agent, sold pltfs. a parcel of turnip 
seed, & gave the following sold note : “ Mr. 

T. C. R.” (deft.’s agent). “ Sold to Messrs. B. & 
co.” (pltfs.) “ for Mr. C. L.” (deft.), “14 quarters 
Skiiwing’s swedes, at ITs. per bushel.” Deft.’s 
agent afterwards sold pltfs. a second parcel of 
turnip seed, stating that it was “ of the same 
stock ” as the first parcel. No sold note was given ; 
the invoices described it as “ 24 j quarters of 
turnips ” : — Held : as to the first parcel, the jury 
was properly directed that the description of it in 
the sold note amounted to a warranty that it was 
Skiiwing’s swedes ; as to the second parcel, the 
statement of deft.’s agent that it was “ of the same 
stock ” as the first, on the subsequent sale to 
pltfs., was evidence for the jury of a warranty that 
the second parcel also was Skirving’s swedes. 

"V^ero a vendor gives a description of the pro- 
perties of an article, it is a question for the jury 
whether such description is a mere commendation 
of the article, or a dii'ect representation that he 
sells it as being the particular article described 
(Earle, J.). — ^Allan v. Lake (1852), 18 Q. B. 
560 ; 118 E. R. 212. 

Annotaiion : — ^Mentd. King: v. Accumulativo Life Fund & 

General Assce. (1857), 6 W. K. 12. 

659. “Fair average quality** — Pitch pine 
timber,] — Jones v. Clarke, No. 608, post. 

660. * ‘ Guaranteed analysis * * — Guano.] — Tower- 
son V, Aspatria Agricultural Co-operative 
Society, Ltd., No. 796, post. 

661. “ Reasonably free from stone & shale ** 
— Coal.] — Under an agreement dated Oct. 20, 
1903, made between applt. coal co. & resp. steel 
CO., each theretofore well acquainted with the 
business of the other, & the character of the coal 
won, the former contracted to supply to the latter, 
on terms & conditions which were specified in 
great detail, “ all the coal that the steel co. 
may require for use in its works as hereinafter 
described,” wdth the specific requirement that 
“ all coal furnished shall be freshly mined & of 
the grade known as run-of-mine, reasonably free 
from stone & shale, & shall be supplied from such 
seams then being worked by the coal co. as the 
steel CO. may designate.” Other provisions im- 
posed on the steel co. the obhgation to purchase 
all their coal from the coal co. if the latter were 
ready to supply it, & gave the latter a preferential 
right to repurchase any excess delivery at less 
than the cost price. On Nov. 9, 1906, the coal 
CO. notified the steel co. that the contract was at 
an end owing to their refusal to accept the coal 
furnished & to be furnished thereunder. 

In a suit for a declaration that the coal co. 
had no power to rescind, for specific performance, 
or in the alternative for damages, the trial judge 
found, & their lordships approved the finding — 
(a) that the coal rejected was unfit for use by 
the steel co. for its metallurgical purposes, i.e., 
the manufacture of steel, owing to the large 


quantity of sulphur it contained ; (h) that it was 
not reasonably free from stone & shale : — Held : 

(1) on the true construction of the contract, 
“ reasonably free from stone & shale ” was irre- 
spective of the method by which that result was 
obtained, & could not be so restricted as to mean 
as free from stone & shale as it could be made by 
reasonable & proper picking, & nothing more ; 

(2) the above obligation to supply related to coal 
suitable in character for pltfs.’ works to the extent 
that the same could be obtained by the reasonable 
& proper working of their mines. Those works 
were enumerated in great detail, not, as the terms 
of the contract & surrounding circumstances 
showed, for the purpose of measuring the quantity 
required, but of specifying precisely the uses to 
which the coal was to be put ; & the provision 
as to repurchase was inexplicable in the case of 
unsuitable coal. — Dominion Coal Co., Ltd. v. 
Dominion Iron & Steel Co., Ltd. & National 
Trust Co., Ltd., [1909] A. C. 293 ; 78 L. J. P, C. 
115 ; 100 L. T. 245 ; 25 T. L. R. 309, P. O. 

662. “ Ex store ” — Goods stored in lighters.] — 
Two firms agreed the one to sell & the other to 
buy certain cases of tinned meat “ ex store Rotter- 
dam.” The goods had arrived in Rotterdam 
some months previously consigned to the seller’s 
agents, & had been landed on to a quay, but owing 
to the congested state of the port there was no 
room for them in any warehouse & they had to 
be stored in fighters, where they were at & after 
the date of the contract : — Held : goods so stored 
could not be correctly described os sold “ ex 
store,” & the buyers were entitled to repudiate 
the contract. — Fisher, Reeves & Co. v. Armour 
& Co., [19201 3 K. B. 614 ; 90 L. J. K. B. 172 ; 
124 L. T. 122 ; 36 T. L. R. 800 ; 64 Sol. Jo. 
698; 15 Asp. M. L. C. 91; 26 Com. Cas. 46, 
C. A. 

663. “1920-1921 production’* — Pit props.] — 

Ronaasbn (E. a.) & Son v. Evans & Reid 
(P iTPROPS), Ltd. (1923), 155 L. T. Jo. 322. 

Meaning of particular trade terms.] — See, 
generally. Custom & Usages, Vol. XVII., pp. 54 
et seq. 

(6) Admissibility of Evidence. 

See, generally. Deeds, Vol. XVII., pp. 325-327, 
Nos. 1359-1387. 

664. Evidence of trade custom — “Foreign 
refined rape oil.**] — Nichol v. GtODTs, No. 818, 
post. 

665. Description in broker’s catalogue.] — 

At the trial of an action for not accepting goods, 
described in a colonial broker’s catalogue, deft.’s 
counsel put the catalogue into the hands of a 
witness, & without laying foundation for the 
question by asking whether there was any usage, 
asked at once whether, from the catalogs, it 
would be inferred by custom that the goods were 
sound & in their original packages : — Held : the 
question in that form was inadmissible. — Curtis 
v. Peek (1864), 29 J. P. 70 ; 13 W. R. 230, Ex. Ch. 

606 , “ Long white ** wool.] — On a con- 

tract for delivery in this country of a raw material, 
the produce of a foreign coimtry, & described 
by certain epithets, in themselves indefinite, 

“ long,” or “ white,” the buyer is pHmd facie 
entitled to delivery of the article^ which passes 
in the market under that designation ; & if the 


b. ** Stone spar such as potter s 
use .**] — Baker v. Lyman (187(J), 38 
V. O. R. 498.— CAN. 

c. ** Oar load of hogs.**] — Hanley 
V. Canadian Paokinq Co. (1894), 21 


A. R. 119.— can. 

d. ** Tallow.**] — A contract for 
** tallow ** is fulfilled by the delivery 
of the fat of sheep, goats, Sc other 
animals besides oxen. — Mahomed 


Ibrahim v. Lauder (1864), Cor. 42. — 
IND. 

e. No. 1 export.**] — Jacobs v. 
Scott & Oo. (1899), 2 F. (Ct. of Sess.) 
(H. L.) 70.— SOOT. 
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epithet has acquired in the trade a definite meaning, 
as, the usual or average length or quality, then the 
buyer is entitled to an article of such equal or 
average length or quality ; & it is no sufficient 
excuse for not delivering it, that it is a fair averse 
of the growth of the year. Assuniing the meaning 
of such a contract to be for the jury, the question 
will be whether it meant an aiiicle of a certain, 
definite quality, with reference to length, colour, 
or the like, or merely the average growth of the 
year, & if the contract in its terms, according to 
their ordinary meaning, imports the former, it is 
for the seller to adduce evidence to show that they 
are understood in the latter sense. — ^F rith v. 
Mitchell (1865), 4 F. & F. 464, N. P. 

667. “Pure butter. “] — I cannot believe 

the parties ever intended that the butter to be 
supplied should be in the simple state that it 
left the churn, for the purchaser expected that 
some preservative would be added so that it should 
keep good while exposed for sale in her shop. 
I should myself have had no hesitation in finding 
that this was pure butter within the meaning of 
the warranty, but that is a question of fact for 
the judge & not us to decide. I think that he 
went wrong in refusing to take into consideration 
evidence that this expression “ pure butter ” 
had a meaning as used between pltf. & defts. in 
trade apart from its natural meaning (Bigham, J.). 
— Roose V. Perry & Co. (1900), 44 Sol. Jo. 503, 
D. C. 

» ,] — SeCf ge 7 ierally , Custom & Usages, Vol. 

XVII., pp. 40-50, Nos. 444-65 i. 

668. Evidence to explain contract — Pitch pine 
timber — Fair average quality.] — Pltf. sold to deft., 
“ deliverable in London, ex lon^ from Savannah, 
400 loads of pitch pine timber, at etc., the timber 
warranted of fair average quality, to be taken 
of fair average of the cargo.” Evidence was given 
that pitch pine timber is an article which comes 
from sever^ parts in Central America, & that 
pitch pine timber from Darien has more heart 
in it, being better butted & with fewer holes than 
that from Savannah : — Held : the evidence was 
admissible to explain the contract, & upon this 
evidence the contract must be construed as for 
timber of a fair average of Savannah pitch pine 
timber. — Jones v, Clarke (1858), 2 H. & N. 
725 ; 27 L. J. Ex. 165. 

D. What Constitutes Correspo'nding with 
Description, 

669. Character of article must not be altered.] — 
Wieler V , ScHiLizzi, No. 029, ante , 

670. Description must be substantially satis- 
fied.] — Vernede V, Weber, No. 389, ante , 

671. .] — Easterbrook v. Gibb (1887), 3 

T. L. R. 401, C. A. 


672. Article different in any respect.] —B owes 
V, Shand, No. 604, ante, 

673. Difference In mode of packing— Affecting 
quality & description of goods sold.] — Pltf. bought 
of defts. rice for shipment to America, described 
as “ best Siam rice in double bags.” The bags 
meant were gunny bags. Defts. delivered rice 
in single cotton bags, which were thicker & closer 
made than the gunny bags, & the rice arrived in 
America in perfect condition, but pltf. refused 
to accept it because it was not in double bags. 
It was proved that in New York rice in double 
bags was more saleable than rice in single bags, 
& that double bags were considered as essential 
for transit to the west : — Held : the mode of 
packing affected the quality & description of the 
thing sold, &; therefore pltf. was entitled to reject 
the rice. — Makin v, London Rice Mill Oo., 
Ltd. (1869), 20 L. T. 705 ; 17 W. R. 768. 
Annotaiiona :-^OXLSe, HcUbutt v. Hickson (1872), 41 L. J. 

C. P. 228. Eefd. Re Moore & Landauer, [1921) 2 K. B. 

619. 

674. Misdescription as to part.] — He 
Moore & Co. & Landauer & Co., No. 021, ante, 

675. Goods not bearing manufacturer’s label 
— Contract for particular brand.] — When goods are 
sold as being of a particular brand, the under- 
taking is that they will bear the label of the 
manufacturer which is put on the goods of that 
brand in the ordinary coui'se of business, & there 
is no obligation on the purchaser to accept goods 
which do not bear the label, even though the goods 
have been made by that particular manufacturer. 
— SCAUARIS V, Opverberg (E.) & Co. (1921), 
37 T. L. R. 307, C. A. • 


Sub-sect. 3. — Implied Condition as to 
Merchantable Quality. 

See Sect, 5, sub-sect. 3, post. 


Sect. 5.— IMPLIED TERMS AS TO QUALITY OR 
FITNESS. 

Sub-sect. 1. — General Rule — Caveat 

EMPTOR. 

676. When rule applies — Sale of specific article.] 
— Chandelor V, Lopus, No. 497, ante, 

677. .] — Barr v, Gibson, No. 624, ante, 

678. .] — Chanter v. Hopkins, No. 

753, post, 

679. ,1 — With regard to the sale of 

ascertained chattels, it has been held that there 
is not any implied warranty of either title or 
quality, unless there are some circumstances 
beyond the mere fact of a sale, from which it 
may be implied (Williams, J.). — Hall v, Conder 
(1867), 2 C. B. N. S. 22 ; 26 L. J. C. P. 138 ; 20 
L. T. O. S. 108 ; 3 Jur. N. S. 366 ; 6 W. R. 491 ; 


PART III. SECT. 4, SUB-SECT. 2.—D. 

f. Character of article must not he 
altered — Second-hand delivered for new 
engine,] — The difference between a new 
& a second-hand engrlne Is a difference 
of kind, & the delivery of the latter can- 
not be a compliance with an order for 
the former. It is not merely a difference 
of quality against which the purchaser 
must protect himself by obtaining a 
warranty. — Hart-Parb Co. v. Jones, 
[1917] 2 W. W. R. 888.— CAN. 

670 1. Description must be mib- 
stanUally Miller v, Gouri- 

POBE Co„ Ltd. (1871), 8 B. L. R. 285. 

— IND. 

New motor car aliqhUy re- 
paired — Restoration to original perfect 


stale.] — The fact that an otherwise new 
motor oar suffers a slight accident to 
a oonstruotural port, which has been 
promptly repaired so as to restore the 
car to its originally perfect state, does 
not prevent the machine from sub- 
stantially fulfilling the condition that 
It is a “ new car, & such substantial 
fulfilment only Is necessary. — Lee v, 
Chapin Co., Ltd. (1916), 9 Alta. L. R. 
74 ; 9 W. W. R. 228 ; 32 W. L. R. 
609 ; 25 D. L. R. 299.— CAN. 

h. Engine described in good 

running order — Repairs required on 
delivery.] — Roberts & Co. v. Yule 
(1890), 23 R. (Ot. of Sess.) 866 ; 33 
So. L. R. 667 ; 4 S. L. T. 63.— SCOT. 

k. Article different in any respect 
— Mixture of fall dt spring wheat^ln 


of sprimj wheat.] — Wbtenhall v, 

_ iraokman-ker Milling Co. (1909), 10 
W. L. R. 100.— CAN, 

l. Adding machine — Necessity 

for extra mental processes not de- 
scribed.] — American Can Co. v. Stew- 
art (1916), 50 I. L. T. 132.— IR. 

676 1. Goods not bearing manu- 
facturer *8 label — Contract for particular 
brand.] — Hedstrom v. Toronto Car 
Wheel Oo. (1883), 8 A. R. 627.— CAN^ 

676 li. .] — Bertram & Co. 

V. Masset Manupaotubing Co. (1888), 
16 O. It. 610.— CAN. 

m. Onus of proof,] — Where there la 
a concluded contract to purchase an 
article from a description & delivery 
has been given or tendered the onus 
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140 E. R. 318 ; svheequent proceedingst 2 0. B. 
N. S. 63, Ex. Ch. 



080, — — .] — Turner v. Mucklow, No. 

746, post. 

681. — When buyer had opportunity of 
examination.]- -Emmerton v. Mathews, No. 712, 
post 

682. ,] — I take the true rule 

to be, that where a specific article is offered for 
sale, without express warranty, or without circum- 
stances from which the law will imply a warranty 
— as where, for instance, an article is ordered for 
a specific purpose — & the buyer has full 
opportunity of inspecting Sc forming his own 
judgment, if he chooses to act on his own judgment, 
the rule caveat emptor applies (Cockburn, C.J.). — 
Smith v, Hughes (1871), L. R. 6 Q. B. 697 ; 
40 L. J. Q. B. 221 ; 25 L. T. 329 ; 19 W. R. 1059. 

Annotedions : — Refd. Popo & I’carHon v. BueiiOH Ayres New 
Gas Co. (1892), 8 T. L. R. 758. Mentd. Ewkig & Lawson 
V. Hanbury (1900), 16 T. L. R. 140 ; Scott v. Coulson, 
[1909] 1 Ch. 453 ; LovelJ & Clirlstmas v. Wall (1911), 
104 L. T. 85 ; Pocahontas Fuel Co. (Incorporated) v. 
Ambatielos (1922), 27 Com. Cas. 148. 

083. ,] — Osborn v. Hart, No. 

721, post. 

684. .] — Where the owner of a 

vessel has an opportunity of examining goods 
sliipped on board of her, no warranty on the part 
of the owner of the goods can be implied that they 
are fit to be carried on the voyage. — Acatos v. 
Burns (1878), 3 Ex. D. 282 ; 47 L. J. Q. B. 660 ; 
26 W. R. 024, C. A. 

Annotaiions : — Consd. Bamheld v. Goole & Shefllold Trans- 
port Co., [1910] 2 K. B. 94 ; G. N. Ry. v. L. E. P. Trans- 
port & Depository, [1922] 2 K. B. 742. Apld. Trans- 
occanica Soc. Itallana cli Navipazioiie v. Slilpton, [1923] 
1 K. B. 31. Refd. Blacker v. Lake & Elliott (1912), 106 
L. T. 533. Mentd. Atlantic Mutual Insce. Co. v. Huth 
(1880), 16 Ch. D. 474 ; Prager v, Blatspiel Stamp & 
Heacock, [1924] 1 K. B. 666. 

685. Written contract containing 

no representation.] — If a representation be made 
before a sale of the quality of the thing sold, with 
full opportunity for the purchaser to inspect Sc 


examine the truth of the representation. Sc a 
contract of sale be afterwards reduced into writing, 
in which that representation is not embodied, no 
action for a deceit lies against the vendor on the 
groimd that the article sold is not answerable 
to that representation. — Pickering v. Dowson 
(1813), 4 Taunt. 779 ; 128 E. R. 637. 

Annot^ions ; — Apld. Kalu v. Old (1824), 2 B. & C. 627. 

Expld. Small v. Attwood (1831), You. 407. Refd. DobeU 

V. Stevens (1825), 5 Dow. & Ry. K. B. 490 ; Freeman v. 

Baker (1833), 5 B. & Ad. 797 ; Comfoot v. Fowke (1840), 

6 M. & W. 358 ; Taylor v. BuUen (1850), 16 L. T. O. S. 154. 

086. Where buyer has no opportunity to 

inspect.] — Gardiner v. Gray, No. 790, post. 

687. Patent defect.] — If it be a 

defect known to the manufacturer, & which cannot 
be seen on inspection, then he would be bound 
to point it out to the purchaser ; but if it be a 
patent defect, Sc one of which the purchaser is as 
good a judge as the maker, the latter is not 
bound to point it out. Sc in that sense the maxim 
caveat emptor applies, as much to the case of a 
person having an article made for him, as to the 
purchaser of a thing already in existence. — 
Horsfall v. Thomas (1862), 1 H. & C. 90 ; 2 
E. & P. 785 ; 31 L. J. Ex. 322 ; 6 L. T. 462 ; 
8 Jur. N. S. 721 ; 10 W\ K. 650 ; 158 E. R. 813. 
Annotations : — Dbtd. Smith r. HurIioh (1871), L. R. 6 Q. B. 

597. Apld. Carllsh v. Salt, [1906J 1 Ch. 335. Consd. 

Shepherd v. Croft, [1911] 1 Ch. 521. 

088. .]— Jones v. Just, No. 632, 

ante. 

689. Where purchaser satisfied without 

requiring warranty — If no fraud.] — Where cotton 
was sold by sample, upon a representation that 
the bulk corresponded with the sample, but no 
warranty was taken by the purchaser, <Sc the bulk 
of the cotton turned out to be of inferior quality, 
Sc to have been falsely packed, though not by the 
seller : — Held : an action on the case for a false Sc 
fraudulent representation was not maintainable, 
without showing that such representation was 
false to the knowledge of the seller, or that he 
acted fraudulently or against good faith in 
making it. 

The rule which is to bo derived from all the cases 
appears to us to be, that where, upon the sale of 
goods, the pui’chaser is satisfied without requiring 


Ib on tlio purchaser to show that the 
oi’tlcle does not come up to the 
warranty. — Douglas v. Maonajviaiia 
(1918), 39 N. L. R. 407.— -S. AF. 

PART III. SECT. 6, SUB-SECT. 1. 

681 i. When rule applies — Sale of 
specific article — When buyer had oppor- 
tunity of examination.] — Fuaseu v, 
Salter (1869), 7 N. S. R. 424.— CAN. 

681 ii. —.]—Pltf., being 

engaged in building a vessel, transferred 
her, while on the stocks, to deft, by 
bUl of sale, & at the same time gave 
him a lease of the building yard. The 
vessel was completed by deft., & was 
delivered to him & he signed an agree- 
ment to pay for her. There was no 
warranty required or given & no proof 
of any fraud or mlHi'opresentation on 
the part of pltf, : — Held : as deft, hnd 
had the fullest opportunity of Inspect- 
ing the vessel while in process of 
completion, & of exeroising his own 
judgment upon her, the maxim caveat 
emptor applied. — B rundigb v. De- 
laney (1870), 8 N. S. R. (2 G. & O.) 
62.— CAN. 

681 lii. — Pltf. 

bought 138 barrels of apples from deft, 
the letter saying they would be found to 
be “ a good lot.’* Some of the barrels 
were opened Sc tho contents examined 
by pltf., & he might, if he chose, have 
examine all. They proved to be 
inferior in quaUty : — held : as the 


sale was not by sample, & pltf. had not 
been deterred by any act or conduct 
of deft, from making a full Inspection 
of all the barrels, deft, was not liable 
on any warranty, express or Implied, 
& the maxim caveat emptor apphod. — 
BoKTirwicK V. Young (1886), 12 A. R. 
671.— CAN. 

631 iv. .] — Whore 

goods arc in esse, & in a position to bo 
inspected by the buyers, & there being 
no fraud on tho part of the sellers, the 
maxim caveat emptor applies, even 
though the defect was latent, & could 
not be discovered on examination, — 
ItiGGiNfl V. Olibii (1901), 34 N. B. R. 
135.— CAN, 


681 v. .] — Island 

Cold Storage Co. v. Mutch (P. E. I.) 
(1922), 70 D. L. R. 449.— CAN. 

681 vi. .] — Canadian 

Western Cooperage, Ltd. v. Vernon 
Growers, Ltd. (1923), 32 B. C. R. 
29 ; [1923] 1 W. W. R. 631.— CAN. 


681 vii. .]— Where a 

purchaser has an opportunity of in- 
specting goods of which the vendor is 
not the grower or manufacturer, there 
is no implied warranty on tho part of 
tho vendor, except in the case of fraud. 
— Zohr ab Sc N ewman w. Puller (1884), 
3 N. Z. L. R. 210 (S. C.).— N.Z. 


686 i. Where buyer has no 

opportunity to inspcM .] — Edgar r. 
Canadian Oil Co. (1864), 23 U. C. R. 
333.— CAN. 


686 ii. -On a sale of 

goods when tho buyer has no oppor- 
tunity of Inspection, the maxim caveat 
fjnptor does not apply. — Mooers v. 
Gooderham & Worts, Ltd. (1887), 14 
O. R. 451.— CAN. 

686 iii. .] — Evper v. Can- 

adian Car Co. (1922), 55 N. S. R. 
258.— CAN. 

n. Where trade usage — Descrip- 

tion of goods by auctioneer .] — Langley 
V. CoLBECK & Co. (1896), 14 N. Z. L, R. 
540.— N.Z. 

o. AppliccUion to sub-purchaser.] 

— Thompson v. Neli.ks (1855), 4 C. P. 
399.— CAN. 

- Exercise of judgment by buyer. ] 

sued for damages for broach 

of an implied wan*anty, upon the sale 
of flax by deft, to them, that the flax 
was fit for seed : — Held : the action 
failed, because pltfs. purchased tho 
flax on their own judgment. — O rdway 
V. OU3EN (1911), 18 W. L. R. 171; 

4 Soak. L. R. 343.— CAN. 

q. Goods examined by buyer.] 

— Where the buyer has seen Sc ex- 
amined tlie goods, tho rule is “ caveat 
emptor ” the subject ouoe approved 
being held unexceptionable, unless 
fraud shall bo proved against the seller. 
— ^MuiL V. Gibb (1840), 2 Diml. (^CJt. of 
Soss.) 1227 ; 15 Fac. Coll. 1313.— SCOT. 

r. Latent defects.] — A seller is 

presumed to warrant that at the time 
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Sect 6. — Implied terms as to quality or fitness : Sul- 
sects, 1 2, A,] 

a warranty, which is a matter for his own con- 
sideration, he cannot recover upon a mere repre- 
sentation of the quality of the seller, unless he can 
show that the representation was bottomed in 
fraud. If, indeed, the representation was false 
to the knowledge of the party making it, this 
would in general be conclusive evidence of fraud ; 
but if the representation was honestly made, & 
believed at the time to be true by the party making 
it, though not true in point of fact, we think this 
does not amount to fraud in law, but that the rule 
of caveat emptor applies, & the representation itself 
does not furnish a ground of action (Tindai., 
C.J.).— Ormrod V. Huth (1846), 14 M. & W. 651 ; 
14 L. J. Ex. 366 ; 6 L. T. O. S. 268 ; 153 E. K. 
636, Ex. Ch. 

Jnnotaiions : — Consd. Morley v. Attenborough (1849), 3 
Exoh. 600. Apld. Thom v. Bigland (1853), 8 Exch. 725. 
Distd. Osborn tJ. Hart (1871), 23 L. T. 851. Refd. Collen 
V. Wright (1857), 7 K. & B. 301 ; Hall v. Conder (1857). 2 
C. B. N. S. 22 ; Udell d. Atherton (1861), 7 H. & N. 172 ; 
Jollifle V. Baker (1883), 11 Q. B. D. 255. Mentd. Collins 
V. Cave (1859), 4 H. & N. 225 ; Rogers v. Hadley (1861), 
7 Jut. N. S. 733 ; Dickson v. Reuter’s Telegraph Co. 
(1877), 2 C. P. D. 62. 

690. Executory contracts.] — It may be 

that the judge is correct in saying that, on a sale 
of personal property, the maxim of caveat emptor 
does by the law of England apply ; but if so there 
are many exceptions stated in the judgment which 
well nigh eat up the rule. Executory contracts 
are said to be excepted ; so are sales in retail 
shops, or where there is a usage of trade ; so that 
there may be difficulty in finding cases to which 
the rule would practically app’y (Lord Campbell, 
C.J.), — SiM8 V. Marryat (1851), 17 Q. B. 281 ; 
20 L. J. Q. B. 454 ; 117 E. R. 1287. 

Annotation : — Reid. Eichholtz v. Bannister (1864), 17 
C. B. N. a 708. 

691. Sales in retail shops.] — Sims v. 

Marryat, No. 690, ante. 

692. Where trade usage.] — Sims v. 

Marryat, No. 690, ante. 


Sub-sect. 2. — Eitness for Particular I’urpose. 

A* In General. 

See Sale of Goods Act, 1893 (c. 71), s. 14 (1 ). 

693. General rule — Condition of fitness Implied.] 
— (1) If a person sells a commodity for a specific 
purpose & with knowledge at the time of sale that 
it was to be applied to that purpose he must be 
understood in point of law to warrant that the 
commodity so sold should be reasonably fit & 
proper for the service for which it was sold 
(Abbott, C.J.). 

(2) Allowing that a person who sells a com- 
modity for a specific purpose shall be taken, by 
law, to undertake that it was reasonably fit & 
proper for that purpose, yet pltfs. have not, in 


this case, declared on that implied warranty ; as 
the declaration states, in general terms, that 
defts. undertook that the copper in question should 
be good, substantial, & serviceable. Now we are 
all of opinion, that a warranty to that extent, &: 
in those unqualified terms, could not be implied 
by law out of the circumstances attending the 
s^e of an article like this, of which the defects 
were equally unknown to both parties at the time 
of the sale (Abbott, C.J.). — Gray v. Cox (1825), 
4 B. & C. 108 ; 1 C. & P. 672 ; 6 Dow. & By. K. B. 
200 ; 107 E. R. 999. 

Annotations: — As to (1) Consd. Jones v. Bright (1829), 5 
Bing. 533 ; Chalmers v. Harding (1868), 17 L. T. 571. 
Refa. Gower v. Von Dadelszen (1837), 4 Scott, 463 ; 
Chanter v. Hopkins (1838), 8 L. J. Ex. 14; Brown i*. 
Edgington (1841), Drinkwater, 106 ; Shepherd v. Pybus 
(1842), 3 Man. & G. 868 ; Camao v. Warriner (1846), 1 
C. B. 356 : Randall v. Newson (1877), 2 Q. B. D. 102. 
Oenerally.sIlBixtd. Peacock v. Harris (1836), 5 Ad. & El. 
449 ; Jolllfle v. Mundy (1838), 1 Horn & H. 413. 

094., ,] — On the sale of an article for 

a specific purpose there is a warranty by the 
vendor that it is reasonably fit for the purpose, & 
there is no exception as to latent undiscoverablo 
defects. 

The limitation as to latent defects introduced 
by Readhcad v. Midland Ry, Co. (1867), L. R. 
4 Q. B. 379, docs not apply to the sale of a chattel. 
Pltf. ordered & bought of deft., a coach builder, 
a pole for plif.’s carriage. The pole broke in use 
& the horses became frightened were injured. 
In an action for the damage, the jury found that 
the pole was not reasonably fit for the carriage, 
but that deft, had been guilty of no negligence : — 
Held : pltf. was entitled to recover the value of 
the pole, & also for daifiage to the horses, if the 
jury, on a second trial, should be of opinion that 
the injury to the horses was the natural conse- 
quence of the defect in the pole. — B andat^L v. 
Newson (1877), 2 Q. B. D. 102 ; 46 L. J. Q. B. 
259 ; 36 L. T. 164 ; 25 W. R. 313, C. A. 

Annotations: — Apld. Smith v. Baker & Death (1878), 40 
L. T. 261 ; Frost v. Aylesbury Dairy Co., [19051 1 K. B. 
608. Consd. Sumner Permain v. Webb, [1922] 1 K. B. 
55. Refd. Hyman v. Nye (1881), 6 Q. B. D. 685 ; Vogan 
V. Oiilton (1898), 79 L. T. 384 ; I’reist v. Last (1903), 89 
L. T. 33 ; Madman v. Segar, [1917] 2 K. B. 325. 

696. .] — When there is a specific 

thing there is no implied contract that it shall be 
reasonably fit for the purpose for which it is hired 
or is to be used. That is the leading distinction 
between a contract to supply a thing which is to 
be made, & which is not specific, & a contract 
with regard to a specific tiling. In the one case 
you take the tiling as it is, in the other the person 
who is to supply it is bound to supply a thing 
reasonably fit for the purpose for which it is made 
(Brett, L.J.). — Robertson v. Amazon Tug & 
Lighterage Co. (1881), 7 Q. B. D. 698 ; 51 
L. J. Q. B. 68 ; 46 L, T. 146 ; 30 W. R. 308 ; 4 
Asp. M. L. C. 496, C. A. 

AnnoUtti(ms Refd. The West Cock, [1911] P. 208. Mentd. 
The Glonmorvon, [1913] P. 141 ; Point Anno Quarries v. 
The M. F. Whalen (1922), 39 T. L. R. 37. 


' f sale the thing sold Is free from 
all latent defects. — Goldblatt v. 
SWEENEY, [19181 0. P. D. 320.— S. AF. 

t. .] — Hardy v. Fair- 

banks (1847), James, 432. — CAN. 

imply a w’arranty that the article sold 
shall be free from latent defects un- 
known to the seller, & without fraud 
on hlfl part : — Held : therefore, upon a 
sale of garden seeds, there was no im- 
plied warranty that the seeds wore 
fresh or otherwise good & fit for grow- 
ing, & that they would grow, but 
merely that the packages contained 
guch seeds as the labels indicated, & 
to a sale of this kind the maxim 


caveat eviptor must apply. — Snelgrove 
V. Bruce (1866), 16 C. P. 661.— CAN. 

b. Defect known to vendor — 

Liability of vendor for collateral damage.] 
— The rule caveat emptor only protects 
the vendor against damages resulting 
to him by decrease In the actual value 
of the articles sold, but where there Is 
collateral damage to person or property 
of the purchaser occasioned by a defect 
In the article sold, which Is known to 
the vendor, the nue caveat emptor will 
not protect him, — Urch v. Strath- 
coNA Horse Repository (1909), 2 
Alta. L. R. 183 ; 10 W. L. R. 475.— 
CAN. 

0 . 


7iaiure of goods hy vendor .] — Where a 
vendor does not disclose everything, 
but sufficient to put a cautious pur- 
chaser on his gruord, the latter must 
exercise his own Judgment. — Brand 
V. WIGHT (1813), Hume, 697.— SCOT, 

PART III. SECT. 6, SUB-SECT. 2.— A. 

693 i. General rvle — Condition of flt^ 
ness implied .] — There is an implied 
warranty hy a manufacturer of goods 
for a particular purpose, that they are 
fit for that purpose. — william Hamil- 
ton Manufacturing Co. v. Victoria 
Lumber & Manufacturing Co. (1896), 
4 B. C. 11. 101 ; Revsd. 28 S. C. R. 96. 
—CAN, 


Reasonable disclosure 



Part HI. — Conditions and Warranties. 
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696. Application ol rule — ^Where latent undls- 
coverable defects.]— Gbay v. Cox, No. 693, ante. 

697. Sale of carriage pole.] — Ran- 

DAU:. V. Nbwson, No. 694, ante. 

698. Manufactured article.] — Jones v. 

Bbigbt, No. 766, post. 

699. .] — Hydbaulic Engineeeing 

Co., Dtd. V. Spencer & Sons (1886), 2 T. L. R. 
564, C. A. ' . 

700. — ; — Barge.] — Upon the sale of a 

barge by the builder, a warranty that it is reason- 
ably fit for use is implied, notwitlistanding the 
written agreement of sale is silent as to any war- 
ranty. But if the vendee in declaring upon such 
warranty assigns a breach in the barge not being 
reasonably fit for use, the breach is not supported 
by evidence that the barge was not fit for a special 
purpose for which the builder knew that it was 
designed. Qu, : whether, upon such a sale, a 
warranty is implied, that the barge is fit for the 
purpose for which it is known by the builder to be 
purchased. — Shepherd v. Pybus (1842), 3 Man. 
& G. 868 ; 4 Scott, M. It. 434 ; 11 L. J. C. P. 101 ; 
133 E. B. 1390. 

Annotations: — Refd. Burnby Bollclt (1847), IG M. & W. 
C44- : Morley v. Attenborough (1848), 13 Jui\ 282 ; Malian 
V. Radloff (1864), 17 C. B. N. S. 589 ; Jones v. Just (1868), 
L. R. 3 Q. B. 197 ; Bristol Tramways, etc. Carriage Co. 
r. Flat Motors. [1910] 2 K. B. 831 ; Manchester Liners 
r. Roa, [1922] 2 A. C. 74. Mentd. Hart v. Windsor (1843), 
12 M. & W. 68. 

701. Printing machine.] — Pltf., who 

was the patentee of a two-colour printing machine, 
obtained from deft, an order for one of his machines 
upon the following terms, proposed by himself : 
“ I undertake to make you a two-colour printing 
machine on my patent principle,” etc., describing 
the particulars of it. Deft, had seen one of the 
machines upon pltf.’s premises, but not in action. 
The machine put up by pltf. on deft.’s premises 
was found to bo of no use for the purpose for which 
it was designed. Upon the trial of an action for 
the price, the judge directed the jury that if the 
machine was a known ascertained article, & deft, 
had specifically ordered it, deft, must pay for it 
whether it answered his purpose or not ; but if 
it was not a known ascertained article, & pltf. 
undertook to supply such a machine, he could not 
recover the price of it unless it was reasonably 
fit for the purpose for which it was designed ; & 
he left it to the jury to say whether the machine 
in question was constructed according to the 
patent principle, & also whether it was reasonably 
fit for the purpose for which it had been ordered : 
— Held : the jury were rightly directed. — Olli- 
vant V. Bayley (1843), 5 Q. B. 288 ; 114 E. K. 
1267 ; sub nom, Oliphant v. Bayley, Dav. <fc 
Mer. 373 ; 13 L. J. Q. B. 34 ; 7 Jur. 1130. 
Annotations : — Re!d. Camac v. Warrlner (1845), 1 C. B. 

356; Parson v. Soxton (1847), 4 C. B. 899; Pott v. 
Flather (1847), 11 Jur. 735 ; MaBan v. Radlofl (1864), 17 
C. B. N. S. 589 : Jones v. Just (1868), L. R. 3 Q. B. 197 ; 
Baldrey v. Marshall (1924), 94 L. J. K. B. 208. 

702. Furniture.] — ^Pltf. being about 
to furnish a house, deft, agreed to manufacture 
certain furniture for him ; the furniture was sent 
in & paid for, & subsequently part of it was found 
defective, & the wood not woU seasoned. In an 
action for breach of this contract, alleging that 
deft, agreed to make & deliver certain furniture 
that should be fit & proper to furnish pltf.’s 
house : — Held : the proper question for the jui*y 
was, whether or not the furniture was reasonably 


fit for the purpose for which it was ordered, 
reference being had to pltf.’s station ; & if pltf. 
gave a price, which was a fair price, for well- 
seasoqed goods, it would be a breach of contract 
on which deft, would be liable, if he did not send 
in well-seasoned goods, although the price had 
been paid, & a space of six weeks had elapsed 
before pltf. made any complaint on the subject. 

If you order goods to be made by the manu- 
facturer, there is an undertaking on the part of 
the manufacturer that they shall be reasonably 
fit for the purpose for which they are ordered. 
Pltf. gave a fair price, & gave deft, an order to 
execute according to that price. This has nothing 
to do with bargaining for specific goods, where the 
law says there is no warranty. If this order was 
to be executed by deft, as an upholsterer or manu- 
facturer of furniture for the price of well-seasoned 
goods, if he did not send well seasoned goods, it 
was a breach of his contract. The law says that 
the goods ought to bo reasonably fit for the pur- 
pose for which they are ordered according to the 
price paid for them, & as these were not articles 
ready manufactured, but to bo made, we think 
the verdict ought to stand (Parke, B.), — Lewis 
V, Buckland (1846), 1 New Pract. Cas. 585 ; 8 
L. T. O. S. 191. 

703. Sheep wash.] — In an action by 

a farmer against a chemist for vending a sheep 
wash wliich killed his sheep, the evidence being 
that it was used according to deft.’s directions, & 
that the sheep died from the absorption of arsenic 
contained in it, although it was also shown that 
the same mixture had been sold by deft, for many 
years, So used with impunity, the jury were 
directed that they might find for pltf. upon this 
evidence ; & they having done so, their verdict 
was sustained. 

In such a case the manufacturer warrants that 
the mixture is reasonably fit for use (Willes, J,). 
— Black v. Elliot (1859), 1 F. F. 595 ; 33 
L. T. O. S. 228. 

704. Soap frames.] — Mallan v, 

Badloff, No. 751, post, 

705. Hair wash.]— Pltf s., J. & his 

wife E., by their declaration alleged that deft., 
in the course of his business, professed to sell a 
chemical compound made of ingi’edients known 
only to him, & by him represented to be fit to be 
used for a hair wash, without causing injuiy to the 
Iverson using it, to have been carefully com- 
pounded by him ; that pltf., J., thereupon bought 
of deft, a bottle of this hair wash to be used by 
pltf., E., as deft, then knew, & on the terms that 
it could be safely so used, & had been carefully 
compounded. Breach, that deft, had so negli- 
gently & unskilfully conducted himself in preparing 
& selling the hair wash, that by reason thereof it 
was unfit to be used for washing the hair, whereby 
pltf. E., who used it for that purpose, was injured : 
— Held : tne declaration disclosed a good cause of 
action. — George v, Skivington (1869), L. B. 5 
Exch. 1 ; 39 L. J. Ex. 8 ; 21 L. T. 495 ; 18 W, B. 
118. 

Ann-otoiions : — ^N.F. Blacker r. Lake & Elliot (1912), 106 

L. T. 533. Reid. CJunnington r. G. N. Ry. (1883), 49 

L. T. 392 ; Heaven v. Pender (1883), 11 Q. B. D. 503 ; 

Cann v. Willson (1888), 39 Ch. I). 39 ; Clarke v. Army & 

Navy Co-op. Soo., [1903] 1 K. B. 165 ; Earl v. Lubbock 

(1904), 74 L. J. K. B. 121 : Bates v, Batey (1913), 82 

L. J. K. B. 963 ; White r. Steadman, [1913] 3 K. B. 340. 

Mentd. Francis n. Cockrell (1870), L. R. 5 Q. B. 601 ; 

Cavalier v. Pope, [1900] A. C. 428. 


6961. Application of rule — Where 
latent unaiscoverable aefects. ] — Sayre 
& Co. V, Rhodes, Curry & Co. (1909), 
39 N. B. R. 150.-— CAN. 
d. Manufactured article — Fn- 


, — Hart-Parr Co. v, Eberlb 
(S ask.) (1910), 13 W. L. R. 263 ; 
affd- 15 W. L. R. 564.— CAN. 

e. Threshing machine ,] — 

CusnaiAN Motor Works v, Lainq, 


[1921] 2 W. W. R. 206 ; 56 D. L. R. 
697 ; 60 S. C. R. 649.— CAN. 

Casks for shipment .] — 

Pai^r V, Cohen (1862), 1 Hyde, 123. 
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sect 2, A.] 

706. -.1 — Akebman V. Muldoon 
(1923), Times, Oct. 18. 

707. -.] — Bakbeb V. Permanol, 
Ltd. (1924), Times, Mar. 29. 

708. .] — Gozney V. Rapidol, 

Ltd. (1926), Times, May 18, 19. 

709. Altered during construction.] — 

There are two well-known kinds of contract — ^flrst, 
a customer might ask a manufacturer to make a 
machine according to a given plan or according 
to a plan supplied by the customer ; in that case 
the manufacturer would only have to make the 
machine according to the plan & in a workmanlike 
manner. Secondly, a customer might ask the 
manufacturer to make a machine for a particular 
purpose, not supplying any plan, but leaving it 
to him to make it for that purpose ; in that case, 
unless the contrary was expressly stated in the 
contract, the manufacturer would have to make 
a machine fit for that purpose. There might be a 
third kind of contract, where both parties said 
that they would jointly endeavour to make a 
machine that woixld do its business, when he 
thought that there would be no warranty that it 
would affect its purpose. Here there was a con- 
tract by pltf. to make the machine, not according 
to a given plan, but for sawing stone or marble. 
There was, therefore, a guarantee that it would 
be fit for that purpose, Ac this notwithstanding 
that the manufacturer had never made a machine 
like it before. After the contract was made deft, 
ordered certain alterations, & it was argued that 
those alterations caused the breakdown. But 
when the manufacturer was to make a machine 
fit for a particular purpose, & it was left to his 
skill to make it, even though the customer ordered 
alterations, the manufacturer had a right to refuse 
to make those alterations, as he was responsible 
for the machine under the contract. If the 
customer were then to insist upon them, the con- 
tract would be altered, & the machine would be 
made according to a given plan. But if, on the 
alterations being suggested, the manufacturer 
adopted them, he could not at the same time say 
that the contract was altered ; he had made the 
suggested alterations his own, & having agreed to 
make the machine for a fixed price, he could not 
charge for them, however expensive they were, 
unless there was an agreement to that effect (Lord 
Esher, M.R.). — Hall v, Burke (1886), 3 T. L. R. 
166, 0. A. 

710. Article of food.] — ^Where a person 

sells an article over the counter, he impliedly repre- 
sents that it is unadulterated. — F itzpatrick v, 
Kelly (1873), L. R. 8 Q. B. 337 ; 42 L. J. M. 0. 
132 ; 28 L. T. 658 ; 38 J. P. 55 ; 21 W. R. 681. 

Annotations rRefd. Pope v. Toarle (1874), L. II. 9 C, P. 

499 ; Roberts v. Egerton (1874), 30 L. T. 633 : Dyke v. 

Gower, [1892] 1 Q. B. 220 ; Shorras v. De Rutzen, [1895] 

1 Q. B. 918. 

711 . Troop stores.] — Biqge v, 

Parkinson, No. 908, post 

712. Meat sold in public market.] — 

A salesman who sells, in a public market, meat 
which is afterwards foimd to be unfit for human 
food, but which he had no moans of knowing, or 
reason to suspect, was other than good & whole- 
some meat, is not liable to an action upon an im- 
plied warranty, or for money had tfe received ; nor 


is he liable, though the market is within the city of 
London, to an action upon 14 & 16 Viet. c. xci. 
s. 62. 

The imdoubted general law is, that, in the 
absence of all fraud, if a specific article be sold, 
the buyer having an opportunity of examining & 
selecting, the rule caveat emptor applies (Pollock, 
O.B.). — Emmerton V, Mathews (1862), 7 H. & N. 
686 ; 31 L. J. Ex. 139 ; 6 L. T. 681 ; 26 J. P. 
666 ; 8 Jut. N. 8. 61 ; 10 W. R. 346 ; 158 E. R. 604. 
Annotations : — ^FoUd. Smith v. Baker & Death (1878), 40 

L. T. 261. Befd. Tumor v. Muoklow (1862), 6 L. T. 690 ; 

Jones V, Just (1868), L. R. 3 Q. B. 197 : Boer v. Walker 

(1877), 25 W. R. 880 ; Ward v. Burnett (1877), 36 L. T. 

611 ; Ward v. Hobbs (1877), 2 Q. B. D. 331 ; Wren v. 

Holt (1903), 72 L. J. K. B. 340. 

713 . ,] — ^ salesman who sells 

in a public market meat which has no defect 
discoverable by an ordinary inspection, but which 
is afterwards found to be unfit for human food, to 
a purchaser who selects it himself, does not 
impliedly warrant that the meat is good, & is not 
liable to refund the price to the purchaser. — 
Smith v . Baker, Son & Death (1878), 40 L. T. 
261, D. C. 

Annotatimi Refd. Wron v. Holt (1903), 72 L. J. K. B. 340. 

714 . Rabbits.] — B., a wholesale 

provision dealer in London, contracted to send 
weekly from London by railway to W., a retail 
tradesman at Brighton, a quantity of Ostend 
rabbits, the cost of the railway carriage as well 
as the price of the rabbits being paid by W. : — 
Held : there was an implied warranty by B., 
that the rabbits should be fit for human food, 
not only when delivered at the railway station 
in London, but when in the ordinary course of 
transit they should reach W. at Brighton, & imtil 
he should liave had there a reasonable opportunity 
of dealing with them in the usual course of business. 
—Beer v. Walker (1877), 46 L. J. Q. B. 677 ; 37 
L. T. 278 ; 41 J. P. 728 ; 26 W. R. 880. 

Anruytaiions : — Consd. Ollett v. Jordan, [1918] 2 K. B. 41. 

Reid. Smith v. Baker & Death (1878), 40 L. T. 201; 

Burrows v. Smith (1894), 10 T. L. R. 246. 

715 . Partridges.] — On a sale of 

artridges there is an implied warranty that the 
irds are fit for food. — Burrows v . Smith (1894), 

10 T. L. R. 246. 

716. Product of earth — Coal.] — Where 

the product of the earth is the subject of a contract, 
the law will not raise any such implied warranty 
as that which follows on the sale of manufactured 
articles. 

The owner of a coal mine, knowing A. to be 
the chairman of a steam navigation co., placed 
in his hands a printed paper containing certain 
statements regarding the character of coals of 
such mine, & highly commended his coals in 
general terms. In an action on a contract that 
the coals were fit for steam navigation : — Held : 
the paper ought not to be incorporated into the 
terms of the contract as it was only a representa- 
tion of the general character of the coal mine, 
& did not amount to any contract that the 
particular coals then sold partook of that charac- 
ter. — Pacific Steam Navigation Co. v. Lewis 
(1846), 8 L. T. O. S. 319 ; subsequent proceedings 
(1847), 16 M. & W. 783. 

717. .] — Dominion Coal Co., 

Ltd. V. Dominion Iron & Steel Co., Ltd. & 
National Trust Co., Ltd., No. 661, ante, 

718. Limestone.] — ^Pltfs., who were 

the owners of limestone quarries, had for some 


7101. Article of food ,] — Sims 

Packing (X>., Ltd. v, Cobkum & 
Ritoby, Ltd. (N. S.) (1920), 68 D. L. R. 
415.— CAN. 

g, — — Sale of coal to be mined — 


For use in steel works ,] — Dominion 
Steel Co. v. Dominion Coal Co., O. R., 
[1909] A. C. 04 ; 6 E. L. R. 187 ; [1909] 
A. 0. 293 ; 100 L. T. 246.— CAN. 
h, Purchase for export to special 


market — Cheese — Whether reasonable fit- 
ness or first quality implied ,] — German 
Bay Co-operative Dairy Co., Ltd. v, 
SooTT (1901), 20 N. Z. L. Li, 475.— 

N.Z. 
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years before Dec. 1881, supplied limestone to 
aefts., who owned ^on smehmg works, from a 
certain quarry. This quarry was known to be 
a second-grade quarry in which were beds of lime- 
stone of vary^ quality. In Dec. 1881, defts. 
a^eed to obtain from the quarry & from no other 
place, so long as pltfs. should supply the same, all 
the limestone they should from time to time require 
for the smelting & other purposes of their works, 
& pltfs. agreed to supply from the quarry aU the 
limestone so required by defts. i—Held : pltfs. 
were bound to supply limestone reasonably fit 
for use in defts. ^ works, which were known to be 
iron smelting works, & in determining what was 
reasonable fitness the fact that the limestone was 
to come from a particular quarry, which was known 
to be a second-grade quarry, & from which defts. 
had for some years before the date of the contract 
taken limestone, must be taken into considera- 
tion. — Strongitharm V, North Lonsdale Iron 
& Steel Co., Ltd. (1905), 21 T. L. R. 357, O. A. 

719. Purchase for export to special 

market — Whisky.] — A co. of merchants ordered, 
& a co. of distillers agreed to furnish, a cargo 
of whisky to be coloured like rum for the African 
market. It was stipulated that the colouring 
naatter should be harmless. The stipulation was 
disregarded. The whisky produced effects alarm- 
ing & startling though not shown to be actually 
deleterious. It consequently proved unmarket- 
able : — Held : the distillers were liable in damages. 

The article has been sold for a specified purpose ; 
& the seller must be considered to warrant that 
it is fit for that purpose (Lord Cairns, C.). — Mac- 
PARLANE V, Taylor (1808), L. R. 1 Sc. & Div. 
245 ; 18 L. T. 214, H. L. 

720. Hay.] — J., a horse dealer in 

Canada, agreed by contract in writing to supply 
the Glasgow Tramway co. with 2,100 tons of hay. 
The hay was described in the contract as “ Cut 
Canadian Timothy hay,” subject to the quahfica- 
tion that “ small quantities of clover mixed in hay 
not bo objected to.” 

To carry out part of this contract J. contracted 
with S. & Co., hay dealers in Canada, for the 
supply of 900 tons of hay. Under this contract, 
which was in wiiting, the hay was to be delivered 
in Glasgow, & was described as ” good sound 
Canadian hay,” with the explanation, “ good 
sound Canadian hay is understood to mean 
No, 1 export hay of fair average quality.” 

8. & CO. on the instructions of J., tendered 
delivery of the hay in Glasgow to the Glasgow 
Tramway co., who rejected the greater part of 
the hay as disconform to their contract with J. 
J. then, founding on this rejection, brought an 
action against S. & co. for damages for breach of 
their contract with him : — Held : it was an implied 
condition of the contract between J. & S. & co. 
that the hay to bo supplied as ” No. 1 export 
hay ” should bo of the standard required by the 
Glasgow mai'ket, & as the hay rejected did not 
answer to that description, it had rightly been 
rejected. — Jacobs v, Scott & Co. (1899), 2 F. 
(Ct. of Sess.) (H. L.) 70. 

Annotation : — Manchester Liners v. Rea, [19221 2 

A. C. 74. 

721. Sale of wine fit to be laid down.] — 

8., deft.’s traveller, agreed, without sample, to 
sell to pltf. a pipe of superior port wine, fit to 
be laid down. The •wine was afterwards bottled 
by deft., & when delivered to pltf. was described 
in the invoice as superior old port. The wine 


afterwards proved to be sour, owing to there 
being a deficiency of spirit at the time of bottling ; 
— Held : deft, did absolutely contract to sell wine 
fit to be laid down, & was bound to supply wine 
suitable for that purpose ; there was evidence 
for the jury that deft, had warranted the wine 
to be fit to be laid dovm ; as words of commenda- 
tion do not amount to a warranty, the general 
rule of law is that the maxim caveat emptor applies 
to the sale of specific goods whenever the buyer 
has an opportunity of inspecting the chattel 
sold.— Osborn v. Hart (1871), 23 L. T. 851; 
19 W. R. 331. 

722. Supply of power for machine.] — Defts., 

who were the lessees of a factory, demised to pltfs. 
a room therein &; agreed to supply to them power 
of an engine for working a macMne in the room 
demised at a yearly rent of £100. The engine 
was under the control & in the possession of detts. 
While the engine was working the machine, owing 
to a defect in the governor, it wont too fast, with 
the result that part of the machine in pltfs.* room 
became heated & broke, &: killed a workman em- 
ployed by pltfs. Pltfs., having paid the widow 
compensation under Workmen’s Compensation 
Act, 1897, sued defts. to recover the amount so 
paid. The jury found that defts. had not supplied 
power which was reasonably fit for the purpose 
of working the machine : — Held : apai’t from the 
demise of the room, there was a contract by defts. 
to supi>ly to pltfs. power for working the machine ; 
this was a contract of purchase & sale ; there was 
therefore an obligation to supply power reasonably 
fit for the purpose ; & pltfs. were entitled to re- 
cover. — ^Bentley Brothers r. Metcalfe & Co., 
[1906] 2 K. B. 548 ; 75 L. J. K. B. 891 ; 95 L. T. 
596 ; 22 T. L. R. 676, C. A. 

723. Supply of mineral waters.] — Pltf. 

retailed mineral waters, the supplies of which she 
received from deft, who was a mineral water 
manufacturer. Pltf. was charged by deft, tliree 
shillings per dozen for the mineral waters, & one 
penny in respect of each bottle, the penny being 
refunded on the bottle being returned, but not 
otherwise : — Held : even if the bottles containing 
the mineral waters were not sold but only hii*ed 
by deft, to pltf., they were nevertheless “ suj)plied 
under a contract of sale ” within Sale of Goods 
Act, 1893 (c. 71), s. 14, A therefore that there was 
an implied condition tliat they, as well as theii* 
contents, should be reasonably fit for the purpose 
for which they were required by pltf. ; therefore 
where a bottle so supplied by deft, to pltf. was not 
reasonably fit, &, in consequence thereof, it burst 
<fc injured pltf., she was entitled to recover damages 
from deft. — Geddling v. Marsh, [1920] 1 K. B, 
668 ; 89 L. J. K. B. 526 ; 122 L. T. 775 ; 36 
T. L. R. 337, D. C. 

724. Infected fur.] — ^Wherc goods are sold 

under an implied wananty, & then resold several 
times, & damage is suffered by the ultimate pur- 
chaser in breach of the warranty by reason of a 
latent defect or vice in the goods which could only 
be discovered by the ultimate purchaser or con- 
sumer, the damages recoverable against the original 
vendor include not only the amount paid in 
damages to the ultimate purchaser, but also all 
costs reasonably incurred by all sub-vendors in 
respect of claims by their sub-vendees. — Kasler 
& Cohen v. Slavouski, [1928] 1 K. B. 78; 96 
L. J. K. B. 850 ; 137 L. T. 641. 

Annotation : — ^Mentd. Slavouski La l^elletorie Do Ronbalx 

Soc. Anon. (1927), 137 L. T. (U5. 

M'Aslan (1870), SMaeph. (Ct. of Sess.) 
798 ; 42 So. Jui*. 450.— SCOT. 


k. Sale of 6‘eei7.]~ CABL8TAi)T 4 Alta. L. R. 366 ; 2 W. W. R. 404 ; 

Development Co. v. Alberta Pacific 7 D. L. R. 200. — CAN. 

Elevator Co. (1812), 21 W. L. II. 433 ; i. .1 -Habdie v. Austin Sc 
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Sect. 6. — Implied terms as to quality or fihicss : Suh^ 
sect. 2, B. (g) & (6).l 

B. When Condition Implied. 

(a) Purpose Made Known to Seller. 

See Sale of Goods Act, 1893 (c. 71), s. 14 (1). 

725. Necessity for piu*pose to be made known.] — 
Seed crushers, who sold their refuse oil cake to 
graziers, without describing it as fit for the food 
of cattle, nor even knowing that it waa bought 
as such : — Held : not liable, on an implied warranty 
that it was so, for the consequences of their being 
fed with it. — Jackson v. Harrison (1862), 2 
F. & F. 782, N. P. 

AnnotcUion : — Apld. Turner v. Mucklow (1862), 6 L. T. 690. 

726. .] — A woollen merchant ordered from 

a woollen manufacturer piece dyed indigo blue 
cloth by sample, & being also a tailor, made 
the cloth supplied into liveries. The cloth was 
unfit for this purpose & the liveries were conse- 
quently returned. The manufacturer did not 
know the merchant was also a tailor, nor the pmr- 
pose for which the cloth was to be used. There 
was evidence that the cloth was fit for caps, boots, 

& carriage linings. In an action by the merchant 
^ recover damages for breach of contract, the 
jurv were directed to find a verdict for the manu- 
facturer if the cloth was merchantable as supplied 
to a woollen merchant : — Held : the direction was 
right, since an implied warranty that an article 
is fit for a particular purpose only arises when 
the purpose for which the goods are supplied is 
known to the manufacturer ; & in the absence of 
Evidence that a particular use of an article is so 
usual as to affect the manufaciurer with knowledge 
of the purpose for which it is required, there is no 
implied warranty that the article is fit for every 
ordinary purpose for which an article of the descrip- 
tion is used. — Jones v. Padgett (1890), 24 Q. B. D. 
650 ; 69 L. J.Q. B. 261 ; 62 L.T. 934 ; 38 W. B. 
782, D. C. 

727. What constitutes making purpose known — 
Question of fact.] — (1) The particular purpose for 
which an article purchased is required may, 
under Sale of Goods Act, 1893 (c. 71), s. 14, be 
made known to the seller by the recognised 
description by which the article is purchased. 

(2 ) The question whether, on a sale of goods the 
buyer made known to the seller the purpose for 
which the goods were required so as to show that 
he relied on the seller’s skill of judgment is one 
of fact depending on the circumstances of the 
particular case. OPltf., a draper, went to the shop 
of deft., a retail chemist, & asked for a “ hot 
water bottle.” An article was shown to him as 
such. He inquired whether it would stand boil- 
ing water, & deft, told him that it was meant 


Goods. 

for hot water, but would not stand boiling water. 
He then purchased it. Some days afterwards 
the bottle, while in use by pltf.’s wife, burst, & 
she was in consequence seeded. Pltf. sued deft, 
as for breach of a warranty that the bottle was 
fit for use as a hot water bottle. The jury found 
at the trial that it was not, when sold, fit for that 
pmpose, & that this was the cause of its bursting. 
The judge to whom power was given by consent 
to draw any inferences of fact, if necessary, on 
further consideration, found that pltf. had, when 
purchasing the bottle, made known to deft, 
the particular purpose for which it was required, 
so as to show that he relied on the skill & know- 
ledge of deft. ; & held that the case therefore 
came within Sale of Goods Act, 1893 (c. 71), 
s. 14 (1), & there was, consequently, an implied 
warranty that the bottle was fit for the purpose 
of holding hot water, of which there had been a 
breach. He therefore gave judgment for pltf, : — 
Held : the facts justified the conclusion arrived 
at by the judge.— P reist v. Last, [1903] 2 K. B. 
148 ; 72 L. J. K. B. 657 ; 89 L. T. 33 ; 51 W. K. 
678 ; 19 T. L. R. 627 ; 47 Sol. Jo. 566, C. A. 

Annotations : — As to (1) Apld. Front v. Aylenbnry Dairy Co., 
[1905] 1 K. B. 608. As to (2) Consd. Manchester Liners 
V. Ilea, [1922] 2 A. C. 74. 

728. Antecedent negotiations — Sale of 

“ material.'’] — In Apr. & July, 1843, B. purchased 
of A. a certain material called oropholithe, of 
which A. was the patentee. The portion pur- 
chased in Apr. was described in the invoice as 
roofing,” & was put on a building belonging to 
B. by A.’s workmen.. That supplied in July 
was described as “ material,” & was put on 
by B.’s workmen. There had been a previous 
purchase in Oct. 1842, which had been described 
as “ fiooring,” & was so applied, & as to which 
money was paid into ct. In an action upon a 
bill of exchange given by B. in payment of the 
above goods, B. pleaded that he accepted the 
bill in consideration of goods called Oropholithe, 
which A. had warranted “ fit for the roofing of 
buildings,” but which proved to be useless. At 
the tri^ B. proved that, in Sept. 1843, liis agent 
had a conversation with A.’s agent about roofing 
certain premises he was building with the patent 
article ; on which occasion the latter gave the 
former a prospectus, which described it as fit for 
external roofing. The judge ruled that there was 
no evidence to be left to the jury in support of 
the plea : — Held : the direction was right, in- 
asmuch as there was no evidence to show that 
the contract for the goods subsequently supplied 
was made with reference to the treaty for roofing, 
which took place in Sept. 1842 ; or, at all events, 
nothing to show that the ” material ” sold in 
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m. Cfeneral rule.] — Bigelow v. 
Boxall (1876), 38 U. C. 11. 452.— CAN. 


n» .] — ^Morrow v. Waterous 

(1885), 24 N. B. R. 442.— CAN. 


o. .] — New Hamburg Manu* 

FACTURINO Co. V. SHIELDS (Man.) 
(1906), 4 W. L. R. 307.— CAN. 


p. .] — Dominion Paper Box 

Co., Ltd, v. Crown Tailoring Co., 
Ltd. (1918), 42 O. L. K. 249 ; 43 
D. L. R. 657.— CAN. 


a* .] — If goods are ordered 

of a manufacturer for a particular 
purpose known to the vendor there la 
an implied warranty that they shall 
be fit for such a purpose, but if an 
article of a definite nature is ordered 
the manufacturer warrants no more 
than that the article supplied is as 
fit as any answering the description in 


the order. — Hall & Co. v. Kearns 
(1893), 10 S. C. 152.— S. AF. 

r. W/uit constitutes making purpose 
known — Sale hy recognised description — 
Omission of description from subsequent 
orders.] — Straiton Oil Co., Ltd. v. 
Sanderson (1882), 9 R. (Ct. of Sosa.) 
929 ; 19 Sc. L. K. 700.— SCOT. 

t. Two grades of coal shipped 

used together — Notice of purpose of 
one grade only .] — ^Western Fuel Co. 
V, Rainy River Pulp & Paper Co. 
(B. C.), [1919] 1 W. W. R. 323.— CAN. 

a. Servant of vendor sent to 

instruct in working engine .] — Chapin 
& Co. V. Matthews (1915), 32 W. L. R. 
663 ; 9 W. W. R. 301 ; 24 D. L. R. 
457 ; 9 Alta. L. R. 209.— CAN. 

b. Application of rule — Sale of 
motor boat — For Umber cruising .] — 
Hutchison v. Johnston (B. C.) 
(1908), 8 W. L. R. 251.— CAN. 


c. Sale of crabs for human 

consuniptiim.] — Wallis v. Russell, 
[1902] 2 I. R. 585.— IR. 

d. Presumption of knowledge — Of 
use for purpose similar to that notified 
— Sale of engine to farmer — Use for 
all farm purposes resumed .] — If a 
vendor sells an engine to a farmer 
knowing that the farmer la buying it 
for use on his own farm, although 
ploughing may have been the only 
work specifically mentioned, the vendor 
must be deemed to have contemplated, 
that it would be used for any & every 
fanning operation which farmers having 
engines usually carry on by means of 
their engines. — ^Advance Rumely 
Thresher Co. Incorporated v. 
Whaley (Saskd. fl920) 2 W. W. R. 
325 ; 62 D. L. R. 169 ; 13 Sask. L. R. 
239.— CAN. 

e. Notice of purpose on ordering 
goods by trade description — Right to 
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July, 1843, was ^Id for roofing rather than flooring ; 

& the plea failing as to part, failed altogether. — 
Oamac V. Warrineb (1845), 1 O. B. 356 ; 4 L. T. 
O. S. 397 ; 9 Jur. 162 ; 135 E. R. 577. 

729. Admissibility of evidence.] — 

Gillespie Brothers & Co. v. Cheney, Eggab 
& Co., No. 759, post 

730. Sale by recognised description — 

Beer.] — Deft, sold pltf. two bottles of what pur- 
ported to be Bass’s ale. One bottle in fact con- 
tained an irritant poison & pltf.’s health was 
injured by drinking some of it. At the trial the 
jury found there was no negligence on the part 
of deft. : — Held : nevertheless, deft, was liable. 
— Davis v. Miller (1894), 10 T. L. R. 286. 

731. Hot water bottle.] — Preist v. 

Last, No. 727, ante, 

732. Bath bun.] — Chaproniere v. 

Mason (1905), 21 T. L. R. 633, C. A. 

733. Milk.] — Defts., who were milk 

dealers, supplied pltf. with milk which was con- 
sumed by himself & his family. A book in which 
the daily supply was entered was interleaved 
with a printed notice of the precautions taken by 
defts. to supply milk pure & unadulterated & free 
from the germs of disease. The milk supplied 
contained germs of typhoid fever, & plif.’s wife 
was infected thereby & died. The existence of 
the germs could only be discovered by prolonged 
investigation. In an action, upon an implied 
warranty under Sale of Goods Act, 1893 (c. 71), 
s. 14 (1), to recover the expenses to which pltf. 
had been put by the illness & death of his wife : — 
Held : the purpose for which the milk was supplied 
was sufficiently made known to the sellers by its 
description ; there was evidence that the buyer 
relied on the seller’s skill, & there was an implied 
condition under Sale of Goods Act, 1893 (c. 71), 
that the milk was reasonably fit for consumption, 
although the defect was not discoverable at the 
time of the sale. — Frost v. Aylesbury Dairy Co., 
[1905] 1 K. B. 608 ; 74 L. J. K. B. 386 ; 92 
L. T. 527 ; 53 W. R. 354 ; 21 T. L. R. 300 ; 49 
Sol. Jo. 312, 0. A. 

Annotations :-^onad, Jackson v. Watson, [1909] 2 K. B 
193. Befd. Manchester Liners v. Rea, [1922] 2 A. C. 74. 

(b) Reliance on Seller^ a Skill or Judgment, 

See Sale of Goods Act, 1893 (c. 71), s. 14 (1). 

734. Necessity for — Not limited to manu- 
facturer.] — Brown v, Edgington, No. 910, post, 

735. .] — ^Although a vendor is informed of 


the purpose for which a material is required, yet 
if the vendee inspects it, its unsoundness or uimt- 
ness for the purpose, in the absence of any express 
warranty, is no defence to an action for the full 
price. — ^F itzgerald v, Iveson (1858), 1 F. & F. 
410, N. P. 

736. .] — Rice v, Friswell (1900), 44 

Sol. Jo. 197, D. 0. 

737. .] — ^Preist v. Last, No. 727, ante, 

738. .1 — Newbury v. Perowne (1908), 72 

J. P. Jo. 30i 

739. — -.] — Sumner Permain & Co. v, Webb 
& Co., No. 788, post, 

740. Proof of reliance — Admissibility of evi- 
dence — Antecedent negotiations.] — Gillespie 
Brothers & Co. v, Cheney, Eggar & Co., No. 
759, post, 

741. Presumption In case of article of 

food.] — Chaproniere v. Mason (1905), 21 T. L. R. 
633, C. A. 

742. .] — ^Frost V, Aylesbury Dairy 

Co., No. 733, ante, 

743. Purchase from motor manufacturers 

— Statement that vehicles required for heavy 
traffic.] — Bristol Tramways, etc. Carriage Co., 
Ltd. V. Fiat Motors, Ltd., No. 512, ante, 

744. Presumption where special purpose 

disclosed to seller.] — Where goods are ordered for 
a special purpose & that purpose is disclosed to the 
seller, so that in accepting the order he undertakes 
to supply goods which are suitable for the object 
required, such a contract is sufficient to establish 
that the buyer has shown that he relies on the 
seUer’s skill & judgment, within Sale of Goods Act, 
1893 (c. 71), s. 14 (1) ; there is therefore an implied 
warranty on the x>o<rt of the seller that the goods 
supplied under the contract shall be reasonably fit 
for that purpose, & the fact that the buyer knew 
at the date of the contract that the seller’s sources 
of supply were limited does not negative that 
implication. On Oct. 8, 1919, pltfs., who were 
shipowners of Manchester, ordered from defts., 
coal merchants of Liverpool, 500 tons of South 
Wales coal for their steamship M, at Partington 
on the Manchester Canal, & this order was accepted 
by defts. In the autumn of 1 9 1 9, to the knowledge 
of pltfs., the coal supply was in the hands of the 
Coal Controller, who restricted the supply for 
bunkering purposes to South Wales coal carried 
by sea, & a railway strike prevented the loading of 
vessels in South Wales, so that the only available 
supply was coal in stock at Partington, which was 
wholly inadequate, & on vessels then at sea. At 


reject unsuitaWe goods though conform- 
ing to description .] — Imported Hard- 
woods, Ltd. V. Bobkri'son & Hackett 
(O. & H.) Co., [1925] 4 D. L. 11. 650.— 

CAN. 

f . Sale with opportunity of inspection. 1 
— In a sale of a speclllo ascertained 
article, by one who is not a producer or 
manufacturisr, for a particular purpose, 
known to the vendor at the time of sale, 
there Is no implied warranty on the part 
of the vendor that the article Is reason- 
ably fit for the purpose for which it is 
intended, if the vendee has inspected, 
or has had the opportunity of Inspect- 
ing it, before inirchastng, — Jordan v. 
Leonard (1904\ 36 N. B. K. 518.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— 
B. (b). 

g. General ruU .] — New Hamburo 
Manufacturing Co. v. Shields (1906), 
16 Man. L. R. 212.— CAN. 

h. — — Where the buyer ex- 
pressly or by implication makes known 
to the seller the particular purpose for 
which the goods are required, so as to 

that tbP buyer relics on the 


seller’s skill or judgment, & the goods 
are of a description which it is in the 
source of the seller’s business to 
supply, whether he be the manufacturer 
or not, there is an implied condition 
that the goods shall be reasonably fit 
for sneh purpose. — Spencjer v. New- 
foundland Clothing Co. (1911), 9 
Nfld, L. R. 505.— NFLD. 

784 i. Necessity for — Not limited to 
^nw/ac<wrer.l---HoPKiN8 v. Jannison 


734 ii. .] — WiNBLOw v. 

Jenson (Alta.), [1920] 3 W. W. R. 
856.— CAN. 

734 iil. .1 — Calgart Iron 

Works, Ltd. v. Brewster Transport 
Co., Ltd., [1925] 4 D. L. R. 393 ; 
[1925] 3 W. W. R. 486.— CAN. 

734 iv. .] — Carville V. 

Duffy (1912), 46 I. L. T. Jo. 124.— IR. 

734 V. .] — Deft, bought from 

pltf. & his partner a second-hand 
separator, & inspected It before he 
bought. Deft, alleged an express 
warranty by pltf.’s partner that the 


machine had been doing t)otter work 
than a new machine.” Deft, asked 
for a trial or a guarantee, but pltf. 
refused to give either : — Held : deft, 
did not rely upon the skill or judgment 
of the pltf.’s partner, &, therefore, 
there was no Implied condition, under 
Sale of Goods Ordinance, s. 16 (1), 
that the goods should be reasonably 
fit for the particular purpose for which 
they were required. — Thomson i\ 
Bell (1910), 14 W. L. R. 272 ; 3 Sask. 
L. R. 170.— CAN. 


784 vl. .] — Henningsen Pro- 
duce Co. V. POGGIOLLI (1913), 23 
W. L. R. 871 ; 11 D. L. R. 182 ; 4 
W. W. R. 179 ; 6 Alta. L. R. 138.— 

CAN. 

734 vii. .] — Williamson v. Mac- 

PHEBSON & Co. (1904), 6 F. (Ct. of 
Sees.) 863.— SCOT. 

740 i. Proof of reliance — Admissi- 
bUity of evidence — Antecedent negotia- 
tirnis.] — Crichton & Stevenson v. 
Love, [1908] S. C. 818 ; 45 So. L. R. 
600 ; 10 S. L. T. 7.— SCOT. 

k. Intention of parties,] — 

Canadian Gas Power & Launches v. 
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Sect. 6 . — Implied terms as to quality or fitness : Svh- 
sect. 2, B. (b)y (c) & (d) i. & iL] 

the date of the contract a collier with a cargo of 
South Wales coal was diverted to Manchester by 
the Coal Controller, & the coal supplied to pitfs. 
came from this vessel. The coal was unsuitable 
for pitfs/ steamer, & as a consequence she had to 
return to port. In an action by pitfs. for damages 
for breach of the warranty implied by the contract 
as to the character of the goods : — Held : the 
circumstances were not such as to rebut the implica- 
tion of a warranty that the coal should be reason- 
ably fit for the purpose for which it was bought, & 

E ltfs. were entitled to judgment. — M anchesteh 
INERS, Ltd. V. Rea, Ltd., [1922] 2 A. C. 74 ; 91 
L. J. K. B. 604 ; 127 L. T. 405 ; 38 T. L. B. 526 ; 
60 Sol. Jo. 421 ; 27 Com. Cas. 274, H. L. 

Purchase of article under trade name — Motor 
car.] — See Nos. 760-762, post. 

Application of maxim caveat emptor.] — See 
Sub-sect. 5, ante. 


(c) Goods Supplied in course of Seller^ s Business, 
See Sale of Goods Act, 1893 (c. 71), s. 14 (1). 

745. Sale of meat by farmer.] — A., a farmer, 
bought, in the public market of a country town, 
from B,, a butcher keeping a stall there, the car- 
case of a dead pig for consumption, & left it hanging 
up, intending to return after completing other 
business, &; take it away. In liis absence C., a 
farmer, on seeing & wishing to buy it, was referred 
to A. as the owner, & subsequently, on the same 
day, bought it of A., the or ginal buyer, without 
any warranty. It did not appear that any secret 
defect in it was known to any of the parties. It 
turned out unsound & unfit for human consump- 
tion ; — Held : no warranty of soundness was 
implied by law between the farmers A. & C. — 
Bijrnby V, Bollett (1847), 16 M. & W, 644 ; 17 
L. J. Ex. 190 ; 9 L. T. O. S. 176 ; 11 J. P. 790 ; 
11 Jur. 827 ; 153 E. B. 1348. 

Annotations : — Consd. Eirimcrton v. Mathews (1862), 7 
H. & N. 586 ; Ttirner v. Mucklow (1862), 8 Jur. N. S. 
870. Expld. Wren v. Holt (1903), 72 L. J. K, B. 340. 
Reid. Morley v. Attenborough (1848), 13 Jur. 282 ; Dick- 
•son V. Zizinla (1861), 20 L. J. C. P, 73 ; Collcn t). Wright 
(1857), 8 E. & B. 647 ; Smith v. Baker & Death (1878), 40 
L. T. 261 ; Hewett v. Hattersley, [1912] 3 K. B. 35. 

746. Sale of refuse by dyers.] — Pitfs., calico 
printers, used madder roots in their business for 
dyeing purposes, & the refuse, or “ spent madder,*^ 
as it was called, after it had gone through pitfs.* 
processes was tlxrown out into heaps. By the 
application of a patented chemical process, this 
“ spent madder ” was convertible into a commodity 
called “ garancine ” which contained a greater or 
less quantity of colouring matter, according to 
the state & quality of the “ spent madder ** itself, 
& was used as a dyeing material. Deft, who was a 
maker of “ garancine ” bargained by letter with 
pltf. for the purchase of a quantity of their “ spent 


madder ** which he did not inspect before delivery, 
& indeed it appeared that the precise quality of the 
** spent madder ** could not be ascertained until it 
had been made into garancine & tested by trial in 
dyeing. Upon a portion of the spent madder ” 
being converted by deft, into “ garancine in the 
usual way, it was found that the garancine 
produced was of very inferior quality, & an un- 
marketable article, owing, as deft, alleged, to the 
inferior quality or bad condition of the ** spent 
madder.** Deft, thereupon repudiated the bar- 
gain. On an action to recover the price, the judge 
directed the jury that if the article supplied fairly 
& reasonably answered the description of “ spent 
madder,** there was no implied warranty of a 
particular quality, or of fitness for any particular 
use, & the jury found a verdict accordingly for 
pitfs. : — Held : the judge rightly directed the jury, 
& there was no implied warranty on the sale of 
the article in question by pitfs. to deft. It was 
immaterial that deft, bought it for a particular 
purpose, because the vendors did not, as deft, 
knew, make it for that purpose, but in the course of 
their own business, for their own puiposes. They 
merely sold a refuse article of manufacture called 
“ spent madder,** & that was what deft, purchased, 
& what the jury found that he purchased ; & the 
vendors entered into no special bargain of the 
kind contended for, Sc the principle of implied 
warranty does not apply to the sale of a refuse 
article which has done its duty. 

Where the sale between the parties is the sale 
of a specific article no warranty attaches, Sc the 
maxim caveat emptor ^ applies (Martin, B.). — 
Turner v, Mucklow (1862), 6 L. T. 690 ; 8 Jur. 
N. S. 870 ; 10 W. R. 668. 

Annotation : — ^Distd. Jones v. Just (1868), L. R. 3 Q. B. 197. 

747. Sale of tar by gas company.] — The con- 
tract was between a gas co. & a person who pur- 
chased tar from them. The co. did not profess 
to manufacture tar as the subject-matter of their 
trade, nor did they profess to sell it as a mercantile 
thing which was the subject of purchase Sc sale 
in the ordinary way in trade. They did not 
describe it in the contract simply as tar. They 
made gas, & as a result of the manufacture tar was 
produced. Lefts, agreed to purchase aU the tar, 
not used or sold at retail prices, produced at the 
Ipswich Gasworks, the tar that resulted from the 
manufacture of gas for five years. There is no 
obligation under that contract that the co. will 
manufacture gas in the same way for the five years ; 
not that the tar will bo fit for distillation, even 
though the gas co. knows of the purpose for which 
it is bought. . . . There is no guarantee that the 
tar will be of any quality, nor that it will be fit for 
distillation, or merchantable tar as being the 
subject of purchase Sc sale in the market, but only 
that it will be the tar produced in the gasworks 
(Lord Esher, M.B.). — Ipswich Gaslight Co. v. 
King (W. B.) & Co. (1886), 3 T. L. B. 100, 0. A. 


Orr Brothers (1911), 23 O. W. R. 
315.— CAN. 

l . Extent ofreliance — Question of fact. ] 
— Bowden Brothers & Co., Ltd. v. 
Little (1907), 4 C. L. R. 1364.— AUS. 

PART HI. SECT. 6, SUB-SECT. 2.— 
B. (c). 

m. General rule ,] — A person manu- 

facturing: an article In nls own parti- 
cular line must be taken ImpUeoly to 
warrant that the article shall bo made 
in a proper & workmanlike manner, & 
he fit for doing: what was expected of 
it. — Grant v. Cadwell (1851), 8 

U. C. R. 161.— CAN. 


n. .) — BUNNEL V, WlUTLAW 

(1856), 14 U. C. R. 241.— CAN. 

o. .] — William Hamilton 

Manufacturing Co. v, Victoria 
LtTMBER & Manufacturing Co. (1895), 
4 B. C. R. 101.— CAN, 

p. . 1 — New Hamburg Manu- 
facturing Co. V, Shields (1906), 4 
W. L. R. 307 ; 16 Man. L. R. 212.— 

GAN. 

Q. Sale of tractor by vendors of 
agricultural machinery,] — Sykes v. 
Drummond & Dvoretsky, [1926] 
W. A. L, R. 126.— AUS. 

r. Sale of irrigoHon pump by agri- 
cultural rnachinery cowpani/.]-~NKW- 


MAN V, INITSRNATIONAL HARVESTER Co. 
(Alta.) (1918), 37 D. L. R. 766.— CAN. 

t. Sale of motor vehicle by manu' 
facturera — Through accredited agent — 
Necessity for strict proof of agency ,] — 
Linklater V, McLaughlin Motor 
Car Co., Ltd. (Sask.), [1923] 3 D. L. R. 
216 ; [1923] 2 W. W. R. 863.— CAN. 

a. .] — Sproule V, 

Triumph Cycle Co., Ltd., [1927] 
N. I. 83.— IR. 

b. Sale of distillery grains by dis- 
tUlera — Whether implied warranty of 
fitness for feeding cattle,] — Wilson v, 
Dunville (1879), 4 L. R. Ir. 249. — 

IR. 



Part III. — Conditions and .Warranties. 


(d) Sale of Specific Article* 
i. In General, 

748. General rule — No warranty implied.]— 

Lewis v. Buckland, No. 702, ante, 

749. ,] — Robertson v, Amazon Tug 

& Lighterage Co., No. 695, ante, 

750. Sale by person not manufacturer or pro- 
ducer — Subject-matter used in purchaser’s business.] 

On the sale of an article used in certain manu- 
facture by a person not the manufacturer or 
original producer, & who sells it by sample, the 
purchaser carrying on a particular manufacture 
in which the article is used, aemble : (1) there is 
no implied warranty that the article is fit to be 
used in that manufacture, even although the 
sample was found to be so ; & the only under- 
taking is that the sample was fairly taken from 
the bulk ; (2) it is no defence in an action for the 
price, that a portion of the bulk turned out wholly 
unfit for the manufacture, for non constat that the 
bulk generally will be so, or that even if it is so, the 
sample was unfairly taken. — S ayers v, London & 
Birmingham Flint Glass & Alkali Co. (1858), 
27 L. J. Ex. 294. 

751. Component parts inspected by buyer — 
Soap frames.] — (1 ) A., after inspection of the sepa- 
rate parts, bought of B. soap frames which were 
by the contract warranted to be “ new frames, 
with all nuts & bolts complete & perfect.*’ In an 
action for a breach of this warranty, the declaration 
alleged that pltf. warranted the frames to be fit 
for the purpose of making soap ; & at the trial it 
was proved, & found by the jury, that, though new, 
& having the proper number of nuts &; bolts, the 
frames were not reasonably fit for the pm'pose of 
making soap ; — Held : the evidence sustained the 
declaration. Qu: (2) upon the sale of an ascertained 
article, a knowm machine, the component parts of 
which have been inspected by the buyer, whether 
there is any implied warranty that the thing is 
fit for the purpose for which it professes to have 
been constructed. — Mallan v, Radlofp (1864), 
17 C. B. N. 8. 588 ; 5 New Rep. 54 ; 11 L. T. 381 ; 
10 Jur. N. 8. 1132 ; 13 W. R. 139 ; 144 E. R. 236. 

752. Article manufactured according to plan — 
Sawing machine.] — H all v, Burke, No. 709, ante. 

Application of maxim caveat emptor.] — See Sub- 
sect. 1, ante, 

ii. Under Patent or Trade Name, 

See Sale of Goods Act, 1893 (c. 71), s. 14 (1). 

753. General rule — No Implied warranty.] — 
(1) Heft, sent to pltf., the patentee of an invention 
knowm as “ Chanter’s smoke-consuming furnace,” 
the following written order : — “ Send me your 
patent hopper & apparatus, to fit up my brew- 
ing copper with your smoke-consuming furnace. 
Patent right £15 15s. ; ironwork not to exceed 
£5 5s, ; engineer’s time fixing 7«. 6d. per day.” 
Pltf. accordingly put up on deft.’s premises one 


of his patent furnaces, but it was found not to be 
of any use for the purposes of a brewery, & was 
returned to pltf. : — HeM : no fraud being imputed 
to pltf., there was not an implied warranty on his 
paA that the furnace supplied should bo fit for the 
purposes of a brewery ; but deft, having defined 
by the order the particular machine to be supplied, 
pltf. performed his part of the contract by supply- 
ing that machine, & was entitled to recover the 
whole £15 5s., the price of the patent right. 

(2) A warranty is an express statement by a 
party to a contract of something or other for 
which he undertakes, & which is a part of that 
contract, though collateral to the express object 
of it. But in many instances it has happened that 
where a party only makes an agreement to sell an 
article, but in the contract inserts a description of 
it, that description has been called a warranty. 
It is much more natural to consider the conduct 
of pltf. in the present case as amounting to a 
non-completion of his agreement, than to construe 
this order & lus partial compliance with it as 
amounting to a waiTanty on his part. If a man 
agree to sell to another an article discribed as 
peas & instead of peas he sends beans to the 
purchaser ; or if a man undertakes to sell copper 
for sheathing a ship, & send an article of a 
different description in its place ; these are not 
instances of breaches of warranties, but amount 
merely to a non-performance of the respective 
contracts (Lord Abinger, C.B.). — Chanter v, 
Hopkins (1838), 4 M. & W. 399: 1 Horn & H. 
377 ; 8 L. J. Ex. 14 ; 3 Jur. 58 ; 150 E. R. 1484. 
AnnotatioTis : — As to (1) Consd. Slicphcrd v. Pybxis (18-12), 3 
Man. Sc G. 868. Apld. Ollphant v. Bayley (1813), 13 
L. .T. Q. B. 34. Consd. Pacific Steam Navigation (Jo. v. 
’ Lewis (1847), 1(5 M. Sc W. 783 ; Parsons v. Sexton (1847), 
4 0. B. 899 ; Hall v. Condor (1857), 2 C. B. N. S. 22. 
Apld. Prideanx v. Bunnett (1857), 1 C. B. N. S. 613. 
Distd. Ripley v. Lordan (1860), 2 L. T. 154. Consd. 
Turner v. Mucklow (1862), 6 L. T. 690 ; Baldry v. Marshall, 
[1925] 1 K. II. 200. Reid. Camac v. Warriner (1845), 1 
C. B. 356 ; PottiJ. Flatlier (1847), 11 Jur. 735 ; Emmertoii 
r. Mathews (1862), 7 H. & N. 586 ; Jones v. Just (1868), 
L. R. 3 B. 197 ; Bristol Tramways, etc. Carriage Co. 
V, Fiat Motors, [1910] 2 K. B. 831 ; Manclicster Liners v. 
Rea, [1922] 2 A. C. 74. As to (2) Apld. Stuolov v. Bally 
(1862), 1 H. & C. 405. Apprvd. Az6mar v. Cascllo (1867), 
L. R. 2 C. P. 677. Apld. Chalmers v. Harding (1868), 17 
L. T. 571. Consd. Lloyd v. Sturgeon Falls Pulp Co. 
(1901), 85 L. T. 102 ; Watts v. Stevens, [1906] 2 1C. B. 
323. Re!d. Osborn r. Hart (1871), 23 L. T. 851 ; R.v. 
Middleton (1873), L. R. 2 C. C. R. 38. Gene r all i/* Refd. 
Banncnnan r. White (1801), 31 L. J. C. P. 28. Mentd. 
Redhead v. Mid. Ry. (1869), 9 B. & S. 519. 

754. .] — Ollivant v, Bayley, No, 

701, ante. 

755. .] — Deft, sent to pltf., the 

patentee of an invention called “ Prideaux’s 
Patent Self-Closing Valve,” & who carried on busi- 
ness under the name of ” The Smoke Prevention 
CO,” the following writtem order, ” Please prepare 
us a smoke-prevention valve,” giving the dimen- 
sions of the furnace door to which it was to be 
applied, Pltf. accordingly sent deft, one of his 
patent self-closing valves, but it was found not to 


PART III. SECT. 6, SUB-SECT. 2.— 
B. (d) i. 

c. Sale by versoi/t not manufacturer or 
producer,] — Where a dealer contracts 
to supply a known Sc defined article, 
though for a particular purpose, there 
is no implied warranty that it shall 
answer such purpose. — Wiisox v. 
Dunville (1879), 4 L. R. Ir. 249.— IR. 

d. Inspection by buyer.] — 

Imperial Bank of Canada v, Kievell 
(Sask.) (1909), X2 W. L. R. 308.— CAN. 

e. .] — There is no Im- 

plied warranty of fitness of a specifle 
ascertained article not manufactured 
by the seller sold for a specific purpose 
if the buyer has Inspected the article 
before purchase. — Robbrtson v. 


Norton (1916), 43 N, B. R. 49.— CAN. 

f. Sale of wheat — Whether implied 
warranty of Jitness for human con- 
sumption.] — Where wheat is sold there 
is no Implied warranty that it is fit for 
human consumption. — Champion v. 
Celliers & Co., Ltd., [1904] T. S. 
788.— S. AF. 

PART III. SECT. 6, SUB-SECT. 2.— 

B. (d) ii. 

763 1. General rule — No implied 
warranty.] — Spurr v. Albert Mining 
Co. (1871), N. B. Dig. 181.— CAN. 

768 ii. .] — Elliott v. 

Brown (1900), 13 W. L. R. 690 ; 3 Sask. 
L. R. 238.-^Aif. 

763 iil. .] — Frost & Wood 


Co. r. Ebert (1906), 7 Terr. L. R. 
293 ; 3 W. L. R. 69,— CAN. 

763 iv. .] — Williamson v. 

Rover Cycle Co., [1901] 2 I. R. 615. — 

IR. 

763 V. .] — Rowan v. Coats 

Iron & Steel Co. (1885), 12 R. (Ct. 
of Sess.) 395 ; 22 Sc. L. R. 296.— SCOT, 

753 Vi. ,] — ^Paul & Co. v. 

Glasgow Corpn. (1900), 3 F. (Ct. of 
Sess.) 119 .— SCOT. 

753 vii. .] — Burns v. 

Chambers (J.) & Son, Ltd., [1921] 
N. Z. L. R. 916.— N.Z. 

g. Article unfit by reason of size — 
No defect in trade article itself .] — 
Paterson v. Newman (1908), 28 
N. Z. L. R. 218.— N.Z. 
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be of any use for the purpose for which it was 
designed. No fraud was imputed to pltf., but 
deft,, on being sued for the price of the article, 
relied on the statements contained in a circular 
which had been sent to him by pltf., to the effect 
that the patent article would consume smoke & 
effect a considerable saving in fuel, as amounting 
to a warranty that it should be fit for the purpose 
to which it was to be applied : — Held : no such 
warranty could be implied ; but, deft, having 
defined by the order the particular machine to be 
supplied, pltf. performed his part of the contract 
by supplying that machine, & was entitled io 
recover the price. — Prideaux v, Bunnett (1857), 

1 C. B. N. S. 613 ; 140 E. R. 252. 

AnTMtation Consd. Baldry v. Marshall, [1925] 1 K. B. 260. 

756. .] — Prideaux v, M‘Murray, 

No, 511, ante, 

757. 1 — ] — Pltf., a farmer, having by 

letter inquired of deft., an agent for the sale of 
agricultural rnachines, the lowest price for which 
he could furnish a com machine, deft, replied by 
letter as follows : “I happen to have a very good 
second hand Wood’s reaper, which I can offer you 
at £16 16s. It belonged to a gentleman who has 
retired from farming ; he paid me £35 for it a little 
time ago ; it has only cut about fifty acres, & it 
is not one penny the worse, in fact you would 
hardly know it from a new one. I inclose drawings. 

I have sold more than thirty of these machines in 
this part, all of which are doing well, so that I can 
confidently recommend it. I do not recommend 
it for cutting meadow grass, but it will cut wheat, 
barley, oats, clover, French grass, etc., or any 
grain crop efficiently.” In an action to recover 
dan^ges for breach of warranty, the machine 
having failed to perform the desired work : — 
Held : the above letter did not amount to a 
warranty or a contract that the particular machine 
would do the specified work, but was mere repre- 
sentation & a description of Wood’s patent reapers 
generally. — Ohaumers v, Harding (1808), 17 
L. T. 671. 

758 . ,] — Bristol Tramways, etc. 

Carriage Co., Ltd. v. Fiat Motors, Ltd., No. 512, 
ante, 

759. What constitutes sale under patent or 
trade name — Sale of coals under particular de- 
scription.] — Coals were supplied under a written 
contract of sale containing no mention of the 
pai’ticular purpose for which they were required, 
though prior to the making of such contract the 
buyers made known that purpose to the sellers, who 
were coal agents, & relied on their skill & judgment. 
In an action for damages for breach of warranty 
by the sellers : — Held : (1) evidence of what took 
place between the paiHes prior to the making 
of the contract w^ admissible to raise the implica- 
tion of the condition specified in Sale of Goods Act, 
1893 (c. 71), s. 14, &, therefore, by virtue of that 
sect, a warranty or condition by the sellers that the 
coals were reasonably fit for the purpose for which 
they were required must bo implied ; (2) a contract 


Goods. 

for the sale of coals under a particular description 
known in the coal trade was not ** a contract for 
the sale of a specified article under its patent or 
other trade name ” within the meaning of the 
proviso to sect. 14 of the Act. — Gillespie Brothers 
& Co. V, Cheney, Eggar & Co., [1896] 2 Q. B. 59 • 
66 L. J. Q. B. 552 ; 12 T. L. R. 274 ; 40 Sol. Jo! 
354 ; 1 Com. Cas. 378. 

Annotations: — As to (1) Consd. Manchester Liners v. Hea. 

[1922] 2 A. C. 74. As (2) CoDSd. Sumner, Permaln v. 

Webb (1921), 91 L. J. K. B. 228. 

760. Sale of motor car of particular manu- 

facture — JRellance on seller’s skill & Judgment.]— 

Rice v, Priswell (1900), 44 Sol. Jo. 197, D. C. 

761. .] — Bristol Tramways, 

ETC. Carriage Co., Ltd. v. Fiat Motors, Ltd., 
No. 512, ante, 

762. .] — Pltf., being desirous of 

buying a motor car, applied to defts., motor car 
dealers, & told them that he wanted a comfortable 
car which was suitable for touring purposes. 
Defts. said they thought that a ” Bugatti car,” a 
type of car in which they specialised, would meet 
those requirements, & showed him a specimen. 
Pltf. then gave defts. an order for “ an eight 
cylinder Bugatti car ” on the terms that defts, 
should guarantee the car for twelve months 
against defects of manufacture, it being stipulated 
by defts. that that guarantee ” expressly excludes 
any other guarantee or warranty, statutory or 
otherwise.” An eight cylinder Bugatti car was 
delivered to pltf. in pursuance of the order, but 
proved to be imcomfortable &: unsuited for touring 
purposes. Pltf. claimed to reject the car, So sued 
to recover back the purchase-money which he had 
paid : — Held : (1) the requirement that the car 
should be comfortable <& suitable for touring 
puri)oses was a condition So not a warranty. So on 
the principle of Wallis ^ Son db Wells v. Pratt 
<6: Haynes^ No. 996, post, the implication of that 
condition was not excluded by the terms of the 
contract ; (2) the mere fact that an article is sold 
under its trade name, in the sense that the trade 
name forms part of the description of the thing 
sold, does not necessarily bring the case within th(i 
proviso to Sale of Goods Act, 1893 (c. 71), s. 14 (1), 
so as to exclude the implication of the condition 
of fitness. If the buyer, while asking to be 
supplied with an article of a named make, indicates 
to the seller that he relies on his skill So judgment 
for its being fit for a particular named purpose, he 
does not buy it “ under its trade name ” within 
the meaning of the proviso ; So the ct., being 
satisfied upon the facts that pltf. relied on defts.’ 
skill & judgment, held that the proviso did not 
apply. — Baldry v, Marshall, [1925] 1 K. B. 260 ; 
94 L. J. K. B. 208 ; 132 L. T. 326, C. A. 

False trade description.] — See Trade Marks, 
Trade Names, & Designs. 

C, What Constitutes Fitness, 

763. Question for Jury.] — Lewis v, Buckland, 
No. 702, ante, 

764. What must be taken Into consideration — 
Buyer's knowledge of source of supply.] — Strongi- 
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h. What must be taken into con' 
sideration — Reasonably good usa^e,'^ 
Johnston v. Moork (1901), 34 N. ss. R. 
SS.—CAN. 

k. Proof of unfUnesa — Onvs of proof.] 
— grant's Spring Brewery Co., Ltd. 
V. Leonard (E.)& Sons, Ltd., Leonard 
(K.) & Sons, Ltd. v. Grant's Spring 
Brewery Co., Ltd. (1915), 9 O. W. N. 
56 ; 34 O. L. R. 429.— CAN. 


l. NecessUy for — Goods fit for 

purpose hut containing foreign suffstancc. ] 
— Duke v, Jackson, [1921] S. C. 362 ; 
58 Sc. L. R. 299; [1921] 1 S. L. T. 190. 
—SCOT. 

m. Reason for unfiiness — Necessity 
for proof of ,] — Lennox v. Goold 
Sharpley & Muir Co., Ltd. (1912), 
21 W. L. R. 918 ; 5 Sask. L. R. 228 ; 
6 D. L. R. 836 ; 2 W. W. R. 829.— 
CAN. 


n. When fitness presumed — Failure 
to give statutory notice of defect .] — 
Wliere the purchaser of a tractor, after 
working it for three weeks, expressed 
satisfaction & failed to give any notice 
such as provided in the statutory 
warranties under Act Respecting the 
Sale of Farm Implements, Irrespective 
of wliich the purchase has been made, 
the ct. conclusively assumed that the 
machine fulfilled the statutory warranty 
as to performing its work. — Peterson 
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THA.RM V. North Lonsdalh Iron & Steel Co., 

No. 718, ante. 


Sub-sect. 3. — Merchantable Quality. 

A, In General 

See Sale of Goods Act, 1893 (c, 71), s. 14 (2). 
766. General rule.] — In every contract to 
furnish manufactured goods, however low the 
price, it is an implied term that the goods shall 
be merchantable. 

A contract to furnish goods, with a certain 
latitude as to the price, as saddles at 24s. to 26a. 
may be described as a contract to furnish them at 
a reasonable price. — L aing v. Fidgeon (1815), 4 
Camp. 169 ; 6 Taunt. 108 ; 128 E. R. 974. 
Annotaiimm ;-~Apld. Jones v. Bright (1829), 5 Bing. 533 ; 
Bristol Tramways, etc. Carriage Co. v. Fiat Motors, [1910] 
2 K. B. 831. Refd. Gower v. Von Dadelszen (1837), 4 
Scott, 453 ; Shepherd v. Pybns (1842), 3 Man. & G. 868 ; 
Bigge V. Parkinson (1862), 7 H. & N. 955 ; Jones v. 
Just (1868^, L. R. 3 Q. B. 197 ; Randall v, Newson (1877), 
2 Q. B. D. 102 ; Nihlett v. Confectioners’ Materials Co. 
(1921), 90 L. J. K. B. 984. 

766. .] — Pltf. purchased from the ware- 
house of deft., the manufacturer, copper for 
sheathing a ship. Deft., who knew the object for 
which the copper was wanted, said, “ I will supply 
you well.” The copper, in consequence of some 
instrinsic defect, the cause of which was not proved, 
having lasted only four months, instead of four 
years, the average duration of such an article. 
In an action on the case in the nature of deceit : — 
Held : pltf. was entitled to damages. 

If a man sells an article, he thereby warrants 
that it is merchantable, that it is fit for some 
purpose. ... If he sells it for a particular 
purpose, he thereby warrants it fit for that purpose 
(Best, C.J.). — Jones v. Bright (1829), 5 Bing. 
533 ; Dan. & LI. 304 ; 3 Moo. & P. 155 ; 7 L. J. 
O. S. C. P. 213 ; 130 E. R. 1167. 

AnnofatioTis : — Distd. Gower v. Von Dadelszen (1837), 4 
Scott, 453. Consd. Chanter v. Hopkins (1838), 4 M. & W. 
399. Apld* Brown v. Edglngton (1841), 2 Man. & G. 
279. Consd. Tumor v. Mucklow (1862), 6 L. T. 690. 
Distd. Jones v. Padgett (1890), 24 Q. B. D. 650. Reid. 
Shepherd v. Pybus (1842), 3 Man, & G. 868 ; Pottman v, 
Keble (1850), 9 C. B. 701 ; Malian v. RadlolT (1864), 17 
C. B. N. S. 689 ; Readhcad v. Mid. Ry. (1867), L. R. 2 
Q. B. 412 ; Jones v. Just (1868), L. R. 3 Q. B. 197 : 
Randall v. Newson (1877), 2 Q, B. D. 102 ; Drummond 
V. Van Ingen (1887), 12 App. Cas. 284 ; Manchester 
IJners v. Rea, [19221 2 A. C. 74. Mentd. Thom v. Bigland 
(1853), 21 L. T. O. S. 62 ; R. v. Mid. Ry. (1867), 31 J. P. 661. 

767. .] — Shepherd v. Pybus, No. 700, ante. 

768. .] — Cato, Miller & Co. v. Gibson & 

Son (1856), 3 L. T. 217. 

769. .] — Defts., manufacturers, contracted 

to sui>ply to pltfs. a quantity of grey shirtings 
according to sample, each piece to weigh 7 lbs. 
Goods were delivered & accepted according to 
sample & of the agreed weight ; but it was after- 
wards discovered that the weight was made up 
by introducing into the fabric 15 per cent, of 
china clay, which rendered the goods unmerchant- 
able. The presence of the china clay could not 
be discovered by an ordinary examination of the 
sample. In an action against defts. for breach 
of an implied warranty of merchantable quality : — 
Held : (1) in the absence of a sample, a warranty 


of a merchantable quality would have been 
implied ; (2) the sellii^ by sample excluded that 
implied warranty only with respect to such matters 
as could be judged of by the sample, & the action 
was therefore maintainable. — ^Mody v. Gregson 
(1868), L. R. 4 Exch. 49 ; 38 L. J. Ex. 12 ; 19 
L. T. 458 ; 17 W. R. 170, Ex. Oh. 

Annotations : — As to (2) Apprvd. Drummond v. Von Ingen 

P887), 12 Add. Cas. 284. OenercUli/t Mentd. Gorton v. 

Macintosh (1882), 31 W. R. 232 ; Haines, Batchelor v. 

Firmlnger (1885), 2 T. L. R. 107 ; Sleigh v. Tyser, [1900] 

2 Q. B. 333. 

770. .] — Jones v. Just, No. 632, ante. 

771. .] — ^Bristol Tramways, etc. Carri- 

age Co., Ltd. v. Fiat Motors, Ltd., No. 512, ante. 

772. Application of rule — Sale of commodity for 
resale — Contract for supply of beer to publican.] 
— ^An agreement between a brewer a publican, 
that the publican shall take all his beer of the 
brewer, cannot be enforced unlesi^ the brewer 
supply the publican with good beer, such as ought 
to give satisfaction to his customers. In an action 
on this agreement the quality of the beer cannot be 

roved by showing what sort of a commodity the 
rewer furnished to other publicans during the 
same period. — Holcombe v. Hewson (1810), 2 
Camp. 391 ; 170 E. R. 1194, N. P. 

Annotation : — ^Refd. Manchester Brewery Co. v. Coombs 

(1900), 82 L. T- 347. 

773. .] — Deft., a brewer, let to 

pltf. a public-house, on the terms, among others, 
that pltf. should purchase of deft, all the malt 
liquor consumed on the premises : provided that, 
in case of any breach of that agreement, pltf. 
should forfeit, as liquidated damages, the sum of 
£50, secured by the promissory note of pltf. 
Deft, indorsed over the note for value ; & pltf., 
having been compelled to pay it, entered a plaint 
in the county ct. against deft., & stated in the 
summons & particulars that “ the cause of action 
was money paid for the use of deft, to the indorsees 
of the note, for which he never received from deft, 
any value or consideration.” At the trial before a 
jury it appeared that, on pltf. *8 taking possession 
of the premises in Oct. 1849, he commenced order- 
ing beer from deft., & continued to do so imtil 
Feb. 1850. Pltf. proposed to prove that the beer 
supplied by deft, subsequently to Christmas, 
1849, was unmaiketable. Tliis evidence was 
objected to, but received by the judge. Deft, 
submitted that there was no case for the jury, & 
that pltf. must be nonsuited. Pltf. refused bo 
nonsuited : & the judge left it to the jury to say 
whether the liquor supplied by deft, was of a 
marketable quality ; & they found a verdict for 
pltf. i—Held : under 13 & 14 Viet. c. 61, ss. 14, 15, 
the Ct. of Appeal is not confined to the precise 
questions submited to them, but may decide upon 
the whole case as stated ; & therefore, looking 
at the summing up in this case, it was erroneous ; 
for the circumstances of deft, having on one or two 
occasions supplied pltf. with bad beer, did not 
authorise him to avoid the contract, but he should 
have returned the beer, &, if better were not sent 
instead of it, he might, on the particular occasion, 
procure some elsewhere ; & if deft, continued to 
send bad beer, he might sue him on the implied 
contract that he would supply beer reasonably 


V. Bruob (Man.), [1920] 2 W. W. R. 
900.~CAN. 
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7651. General ruleA — Where goods of 
a speciflo denomination aro sold, & 
not shown to be in esse or capable of 
inspection, there is an implied warranty 
that they are of merchantable quality. 
— Thomas v, Marks (1884), 10 

V. L. R. (Law) 217.— AUS. 

J, — ^VOL, XXXIX. 


766 li. .] — Under a contract to 

supply goods of a specified description 
which the buyer has no opportunity of 
inspecting, the goods must not only, 
in fact, answer the specific description, 
but must be saleable or merchantable 
under that description. — Moobrs v. 
Gooderijam (1887), 14 O. R. 451. — 
CAN. 

766 iii. .] — ^Upon the sale of goods 

of a specific description, which the 


purchfisor has no opportunity of 
examining before the sale, the goods 
must not only answer that speclflo 
description, but must be merchantable 
under that descrij^lon. — Wright v. 
Nelson, [1917] 2 W. W. R. 708 ; 11 
Alta. L. R. 667 ; 36 D. L. R, 603.— CAN. 

765 Iv. .1 — John Macdonald & 

Co.. Ltd. v. Princess Manufacturing 
Co. Ltd., [1926] 1 D. L. R. 718 ; 
[1926] S. C. R. 472.— CAN. 

Q a 
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Sect* 6. — Implied terms as to quality or fitness : Sub- 
sect. 3, A,, B.<& C. ; sub-sect. 4. Sect. 6 : Sub- 
eect. 1>] 

fit to be dmnk. — S taj^clifpe v. Oiarke (1852), 7 
Exch. 439 ; 2 Saund. & M. 13 ; 21 L. J. Ex. 129 ; 
16 J. P. 426 ; 155 E. R. 1020. 

Annotatum : — ^Mentd. Kirby v. Williamson (1852), 19 L. T. 

O. 8. 203. 

774 . .] — In Dec. 1873, J. 

demised the Milton Arms public-house to C. In 
Mar. 1874, pltfs. demised the Sutton Arms public- 
house to C. & H., & the lessees covenanted with 
pltfs. to purchase from them all the beer which 
should be consumed upon the Sutton Arms, &> 
also upon the Milton Arms, during the residue of 
the respective terms, pltf. covenanting with C. & 
H. to supply all beer required for the Sutton Arms 
& Milton Arms, such beer to be of a certain quality 
& of a certain price. In May, 1874, C. assigned the 
Milton Arms to deft, with notice of the covenant. 
In June, 1874, deft, mortgaged the Milton Arms to 
pltfs. to secure a loan, & in consideration thereof 
covenanted to purchase of pltfs. all beer which 
should be brought by him upon the Milton Arms : 
— Held : deft., as an assign with notice, was bound 
in equity by the covenant in the lease, but that such 
covenant was conditional on the fulfilment of 
pltf.’s covenant, & the covenant in the mtge. was 
conditional on the fulfilment of an implied covenant 
to supply good beer, &, therefore, evidence to show 
a breach of the actual or implied covenants on pltf.’s 
part was admissible. — Luicer v. Dennis (1877), 7 
Oh. D. 227 ; 47 L. J. Oh. 174 ; 37 L. T. 827 ; 26 
W. R. 167. 

Anmitatiom : — Mentd. Wolverliamptor Corpn. v. BiJston 

Comrs., [1891] 1 Ch. 315 ; Wilkes . Spooner, [1911] 2 

K. B. 473 ; L. C. C. v, Allen, [1914] 3 K. B, 642. 

775. Food or drink.]— In action for 

the price of goods as sold which have been sent by 
a carrier, there must be evidence either that they 
were ordered or received. On the sale of any 
commodity to the resold as an eatable or drink- 
able, pltf. cannot r(x*.over if it is utterly uneatable 
or undrinkable, & so unsaleable. — Harman v. 
Bennett (1858), 1 F. & F. 400, N. P. 

776. Hops.] — Deft., a hop merchant, 

entered into a contract with pltf., who was a hop 
growt‘i’, for the purcliase of hops by sample. 
Inasmuch as deft, could not sell hops to his cus- 
tomers if sulphur had been used in their growth, 
he inquired of pltf. at the time of making such 
contract if sulphur had been so used, & pltf. stated 
that it had not, <fe thereupon the contract was 
made. Pltf. knew of the objection by hop mer- 
chants to sulphured hops, & deft, would not have 
bought the hops if he had been aware that sulphur 
had, in fact, been used : — Held : the contract was 
conditional on sulphur not having been used in the 
growth of the hops ; & if sulphur had been so used, 
deft, was at liberty to reject the hops, although 
they corresponded with the sample by which they 


had been sold.— B annerman v. White (1861), 10 
0. B. N. S. 844 ; 31 L. J. O. P. 28 ; 4 L. T. 740 ; 
8 Jur. N. S, 282 ; 9 W. R. 784 ; 142 E. R. 686. 

Annotations : — Apld. WalllB & Wells v. Pratt & Haynes, 

[19101 2 K. B. 1003. Reid. Bohn v. Burners (1863), 2 

New Bop. 184 ; Azemar v. Gasolla (1867), 36 L. J. C. P. 

124. Mentd. Cannon v. Rands (1870), 23 L. T. 817. 

777. Provisions.] — ^B eer v. Walker, 

No. 714, ante. 

778. Contract of exchange — By person 

other than dealer — Return of wine by customer,] — 

Where a customer who had bought a quantity 
of burgundy of excellent quality from a wine 
merchant, some time after procured him to 
exchange a portion of it for wine of a different 
description ; — Held : there was no implied 
warranty on the part of the customer as to the 
state of the wine at the time of the exchange, & 
although it had then become quite sour, the wine 
merchant had no remedy, without proof that the 
other knew its deteriorated condition & intended to 
practice a fraud. — L a Neuville v. Nourse (1813), 

3 Camp. 351 ; 170 E. R. 1407, N. P. 

779. Specimen shown at time of sale.] — 

Gardiner v. Gray, No. 790, post. 

7g0, Receptacles for goods — Casks for oil.] 

— ^Pltfs. declared on a contract for the sale to defts. 
of “ a certain cargo of good merchantable Galli- 
poli oil, then being the cargo of the vessel Fortuna^ 
the cargo consisting of L. R. 240 casks, containing 
901 salmes & 9 pignatelles, at £54 per imperial 
ton.” Defts. pleaded that the casks containing 
the oil in the agreement & declaration mentioned 
were not well seasoned & proper casks for the 
purpose of containing good merchantable Gallipoli 
oil, according to the terms within the true intent 
& meaning of the agreement in the declaration 
mentioned, but, on the contrary, were badly 
seasoned & unfit & improper casks for the purpose 
of containing such oil : — Held : bad, the subject- 
matter of the contract being the oil, not the casks, 
& the defective state the casks at most going only 
to a part of the consideration. — Gower v. Von 
Dedalzen (1837), ? Bing. N. C. 717 ; 3 Hodg. 94 ; 

4 Scott, 453 ; 6 L. J. C. P. 198 ; 1 Jur. 285 ; 132 
E. R. 587. 

781. Description partly relied on — Goods 

seen but not examined.] — Thornett & Fehr v. 
Beers & Son, No. 783, post. 

What constitutes sale by description.] — See Sect. 
4, sub-sect. 1, ante. 

B. Ejfect of Examination by Buyer. 

See Sale of Goods Act, 1893 (c. 71), s. 14 (2). 

782. Whether condition excluded — Defect not 
discoverable on examination.] — Deft, kept a beer- 
house in which the beer supplied to customers, for 
consumption on the premises, was that of a parti- 
cular firm of brewers only. This fact was known 
to pltf., who frequented the beerhouse for the 
purpose of buying the beer of that firm. The beer 


779 i. Application of rule — Specimen 
shown at time of sale .] — Williamson u. 
Maopherson & Co. (1904). 6 F. (Ct. 
of Sees.) 863.— SCOT. 

o. Sale of food .] — Whore an 

article of food is purchased by descrip- 
tion, the purchaser is entitled to have 
a merchantable article of that descrip- 
tion. — S penoe V. Dupfibiji (1870). 1 
V. R. (Law) 49.— AUS. 

P. Sale of logs .] — A contract 

to deliver a quantity of lews does not 
necessarily mean merchantable logs,*" 
but may mean such logs as are actually 
got in the part of the country where the 
parties live, & in construing the con- 
tract, the surrounding circumstances. 
& the fact that merchantable logs could 


not be got in that part of the oountr; 
may be taken into consideration.- 
Dollard V. Potts (1866), 6 All. 443.- 
CAN. 

q. Whether warranty excluded I 
Anderse 

(1914), 33 N. Z. L. R. 808.— N.Z. 

mu implied from price paid 

1 he sale of a commodity at a fa 
market price, implies a warranty on tl 
part of the seller that the article Is of 
^rrespondlng quality. — Paterson ■ 
Dunl. (pt. of Sess 
502 ; 22 Sc. Jur. 147. — SOOT. 

PART III. SECT. 5, SUB-SECT. 3.— I 

condition cxcludedr 
uejeci not discoverable on examination 


— .Torgensen V. Harris Brothers 
(1912), 14 W. A. L. R. 180.— AUS. 

782 ii. .] — Beeoham (H.)& 

Co. Proprietary Ltd. v. Francis 
Howard & Co. Proprietary, Ltd., 
[1921] V. L. R. 428.— AUS. 

782 iii. .] — Neither inspec- 
tion of the sample nor of the bulk, so 
far as concerns defects not discoverable 
on reasonable inspection, excludes such 
implied warranty. — John Macdonald 
& Co., Ltd. v. Princess Manufactur- 
ing COo Ltd., [1926] 1 D. L. R. 718 ; 
[1926] S. C. R. 472.— CAN. 

t. Where opportunity for inspec- 

tion.] — ^MoFablanb V. Hall (1882), 
16 S. A. L. R. 126.— AUS. 
a. .] — Where th< 
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contained arsenic, by reason of which the health of 
pltf . was injured. In an action to recover damages 
for breach of warranty : — Held : the beer had been 
bought by description within Sale of Goods Act, 
1893 (c. 71), s. 14 (2), & as examination by the 
buyer would not have revealed the defect, deft, was 
liable on an implied warranty that the beer was of 
a merchantable quality. — Wren v. Holt, [1003] 
1 K. B. 610 ; 72 L. J. K. B. 340 ; 88 L. T. 282 ; 67 
J. P. 101 ; 61 W. B. 435 ; aub nom. Holt v. Wren, 
10 T. L. R. 292, C. A. 

Annotation : — ^Refd. R. v. Manchester Local Profiteering 

Committee, Ex p, L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

783. What constitutes “ examination ” — Pack- 
ages seen but not opened.] — Defts., who were 
desirous of purchasing a quantity of vegetable 
glue from pltfs., who dealt in that commodity, 
went, by arrangement with pltfs., to the wajpehouse 
where the glue, which was in barrels, was stored, 
for the purpose of inspecting it. Every facility 
was offered defts. for insi>ection ; but, being 
pressed for time, they did not have any of the 
barrels opened, & merely looked at the outside of 
the barrels. Defts. purchased the glue, & after it 
was delivered they alleged that it was not of mer- 
chantable quality : — Held : defts. had “ examined 
the goods within the proviso to the Sale of Goods 
Act, 1803 (c. 71), s. 14 (2), &, consequently, there 
was no implied condition that the glue was of 
merchantable quality. — Thornett & Pehr v. 
Beers & Son, [1010] 1 K. B. 486 ,* 88 L. J. K. B. 
684 ; 120 L. T. 570 ; 24 Com. Cas. 133. 

C. What Constitutes Merchantable Quality, 

784. Question for Jury.] — Jones v. Just, No. 
632, ante, 

785. Fitness for some purpose.] — Jones v . 
Bright, No, 760, ante, 

786. Must satisfy reasonable man.] — Bristol 
Tramways, etc. Carriage Co., Ltd. v. Fiat 
Motors, Ltd., No. 512, ante, 

787. Part of goods only merchantable.] — An 

English dealer ordered from a foreign manufacturer 
a large number of motor horns of different descrip- 
tions & prices, “ delivery as required.’* The horns 
were delivered in several instalments. The buyer, 
after accepting the first instalment, rejected the 
later instalments on the ground that the goods 
were not of merchantable quality. In an action 
for the price of the goods the official referee found 
that a large proportion of the horns were dented 
&; badly polished owing to defective packing 
careless workmanship, but that they could easily 
have been made merchantable at a trifling cost, 
& ho declined to hold that the consignment as a 
whole was unmerchantable & gave judgment for 
the seller with an allowance to the buyer in respect 
of the defective goods : — Held : ( 1 ) upon the 

construction of the contract, the acceptance of the 


first instalment did not preclude the buyer from 
rejecting the later instalments ; (2) the buyer was 
justified in rejecting the later instalments as 
unmerchantable. — Jackson v, Rotax Motor & 
Cycle Co., [1910] 2 K. B. 937 ; 80 L. J, K. B. 38 ; 
103 L. T. 411,0. A. 

Annotations : — As to (1 ) Refd. Longbottora v. Bass, Walker, 
[1922] W. N. 245: Pocahontas Fuel Co. (Incorporated) 
V. Ambatlelos (1922), 27 Com. Cas. 148 ; Ballantino u. 
Cramp & Bosman (1928), 129 L. T. 502. As to (2) Refd. 
Monbro Saccharine Co. v. Com Products CJo., [1919] 1 
K. B. 198. 

788. Goods sold for Importation — Quality not 
referable to state of law of country of Importation.] 

— ^Pltfs., a firm in Argentina, purchased from defts., 
for importation into Argentina, a tonic water, of 
which defts. were manufacturers & which they 
had been supplying to pltfs. in Argentina for 
many years. As the water was ultimately foxmd 
to contain salicylic acid, it could not legally be 
sold in Argentina, & the Argentine authorities 
ordered it to be destroyed or sent out of the 
country. In an action for damages for breach 
of a condition alleged to be implied by Sale of 
Goods Act, 1893 (c. 71 ), s. 14, as to the fitness of the 
goods for importation into Argentina, & as to 
their being of merchantable quality : — Held : 
(1) as pltfs. had not shown that they relied on 
defts.’ skill or judgment on the question whether 
the goods could be legally sold in Argentina, there 
was no implied condition as to fitness for the 
particular purpose of importation ; (2) the words 
merchantable quality in Sale of Goods Act, 1893 
(c. 71), s. 14, had no reference to the state of the 
law of the country to which the goods were sent, 
& therefore the action failed. — Sumner, Permain 
& Co. V, Webb & Co., [1922] 1 K, B. 55 ; 91 L. J. 
K. B. 228 ; 126 L. T. 294 ; 38 T. L. R. 45 ; 66 
Sol. Jo. W. R. 17 ; 27 Com. Cas. 105, C. A. 


Sub-sect. 4. — Exclusion by Express 
Warranty. 

See Sect. 18, post. 


Sect. 0.— SALE BY SAMPLE. 

Sub -SECT. 1. — What Constitutes Sale by 
Sample. 

See Sale of Goods Act, 1893 (c. 71), s. 15 (1). 

789. Exhibition of sample — Goods sold by 
written contract — With description of quality.] — 

Tye V, Fynmore, No. 618, ante, 

790. .] — Where before or at the 

time of sale a specimen of the goods is exhibited 
to the buyer, if there bo a written contract which 
merely describes the goods as of a particular 
denomination, this is not a sale by sample, but 
there is an implied warranty that they shall be 


had an opportunity before the purchase 
of examining a speciflo quantity of 
hemlock bark purchased hy him : — 
Hdd : there was no implied warranty 
on the part of the seller that it was 
merchantable hemlock bark. — ^P kters 

V. Hamilton (1879), 19 N. B. R. (3 
P. &B.)284.—- CAN. 

b. Acceptance without 

inspection.] — White & Co., Ltd. v. 
Donkin (1914), 27 W. L. R. 789 ; 6 

W. W. R. 608 ; 16 D. L. R. 446.— CAN. 


0 , — In an action for goods 

sold & delivered deft, relied upon an 
implied warranty as to quality. The 
evidence showed that, before pur- 
chasing, deft, inspected the goods, & 
in buying relied upon his own judg- 
ment. The Jury having found against 
the plea of warranty, the ct. refused to 


disturb their finding. —Laurie v. 
Groucher (1891), 23 N. S. R. 293. - 

CAN. 

d. Examination by third party — 
By consent of vendor dr purchaser ,] — 
De Ckw V. Clark (1868), 19 C. P. 155. 
—CAN. 


PART III. SECT. 5, SUB-SECT. 3.— C. 

787 i. Part of goods only rnercharUable. 1 
— Silbbrt Sharp & Bishop, Ltd. v. 
Geo. Wili^ & Co.. Ltd., U919J 
S. A. L. R. 114.— AUS. 

e. Whether quality indudes con- 
dition,] — Parkhill V, McCabe (Ont.) 
(1922), 70 B. L. R. 868.— CAN. 

f. Trifiing repair necessary — Qom- 
puting scale with broken dial glass,] 


— A computing scale la not of ** mer- 
ohant^bJe quality ’* under Sale of 
Goods Act, R. S. S., 1920, c. 197, 
8. 16 (2), where the piece of glass cover- 
ing the dial is broken, even though the 

f lass can he replaced for 30 cents. — 
nternational Business Machines 
Co., Ltd. v. Shchkrban, [1925] 1 
D. L. R. 864 ; [1925] 1 W. W. R. 405 ; 
19 Saak. L. R. 214.— CAN. 

PART III. SECT. 0. SUB-SECT. 1. 

g. General rule,] — To constitute a 
sale by sample, in the legal sense of 
that term, the parties must have con- 
tracted \nth reference to a sample, 
& with a mutual imderstanding that 
the sample furnished to the eye a 
description of the quality of the goods 
& that the hulk must conform to the 
G G 2 
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Sect, p,~Sdle hy sample: Sub-sects, I d: 2^ A, 


ot a merchantable quality of the denomination 
mentioned in the contract. 

Where there is no opportunity to inspect the 
commodity, the maxim of caveat emptor does not 
apply (I^RD Ellenborough). — Gardiner v. 
Gray (1816), 4 Camp. 144 ; 171 E. B. 40. 

AnnoiatioM : — Apld. Jones v. Bright (1829), 5_ Bii^. 533 
Powell V, Horton (1830), 2 Bing. N. 

Consd. 


. B. 397. 


C. 868 ; Jones v. 
Randall v. Ncwson 


Just (1868), L. R. 3 

(1877). 2 Q. B. D. Iv^ , v. 

1 K. B. 55. Refd. Biidd v. Falrmanner (1831), 1 L. J. 

O. P. 16; Shepherd v. Pybus (1842), 3 Man. & G. 868 ; 

JoBllng V. Kingsford (1863), 13 C. B. N. S. 447 ; Mody v. 

Grogeon (1868), L. R. 4 Exch. 49 ; Bristol Tramways, etc. 

Carriage Co. v. Flat Motors, [19101 2 K. B. 831 ; Thornett 

& Fehr v. Beers (1919), 120 L. T. 570 ; Niblett v. Con- 
fectioners’ Materials Co. (1921), 90 L. J. K. B. 984. 

791 , Sample not referred to.] — Where 

upon a sale of goods, the seller produces a sample 
& represents that the bulk is of equal quality, if 
there be a sale note which does not refer to the 


sample this is not a sale by sample ; & if the goods 
turn out to be of inferior quality the purchaser’s 
remedy is by an action on the case for a deceitful 
representation. — ^Meyer v. Everth (1814), 4 
Camp. 22 ; 171 E. B. 8. 

Annotations : — Consd. Allan v. Lake (1852), 18 Q. B. 560. 
Refd. Sharland v. Leifchild (1847), 4 C. B. 529. 


792. Usage of tobacco trade.] — In 

an action for the price of tobacco sold, evidence 
is admissible to show that by the established usage 
of the tobacco trade, all sales are by sample, 
although not so expressed in the bought & sold 
notes. — Syers v, Jonas (1848), 2 Exch. Ill ; 
164 E. B. 420. 

Annotations : — ^Expld. Spartali v, BCi ecke (1850), 10 C. B. 
212. Distd. Phillipps v. Briard (1856), 1 H. & N. 21. 
Consd. Graves v. Legg (1867). 5 W. R. 597. Apld. Field 
V. Lelean (1861), 6 H. & N. 617. Consd. AzCmar v. 
Casolla (1867), L. R. 2 C. P. 431. Reid. Brown v. Byrne 
(1854), .3 K. & B. 703 ; Cuthbert v. Cununing (1855), 24 
L. J. Ex. 108 ; Godts v. Rose (1855), 4 W. R. 129 ; Harnor 
V. Groves (1855), 16 O. B. 667. 

793. .] — GiNNER V, Kino (1890), 7 

T. L. B. 140, C. A. 

794. Whether invoice forms part of contract.] — 

In an action on a warranty of goods alleged to 
have been sold by sample : — Held : an invoice 
which was delivered with the goods, formed no 
part of the contract, but was merely a memo- 
randum of the goods so delivered, & the sum to 
be paid. — Hwinton v. Thompson (1840), 7 E. T. 
O. S. 60. 


795. Express condition in contract — Bulk to be 
equal to sample & analysis.] — In June A. employed 
a broker to buy for him from B. some guano, then 
lying in C.’s warehouse. In contemplation of the 
purchase, a sample was taken & an analysis made 
of the guano, but no contract was then entered 
into. In Nov. following, A.’s broker, on behalf of 
A., entered into a written contract with B. for 
the purchase at a certain price, of some guano, 
then about to arrive by the ship S, By the terms 
of the contract the guano was to be equal to 
sample & analysis of the guano in C.’s warehouse ; 
— Held : the written contract of Nov. had refer- 
ence to the sample & analysis of June, & not to 
a sample & analysis to be made of the guano in 
O.’s warehouse in the state in which it was in 
Nov. — Clark v. Schwartz (1853), 22 L. T. O. S. 
88 ; 2 W. B. 16. 


790 . Guaranteed analysis.] — On 

Jan. 13 defts. wrote to pltf. inquiring the terms 
on which he would supply them with Peruvian 
guano, & adding “ a sample, with guaranteed 
analysis, to accompany your offer.” On Jon. 23 
pltf. replied by letter as follows : “I shall be glad 
to do the best I can for you ; I may say that my 
guano contains 18 per cent, of ammonia ; this is 
the highest analysis this year.” On Feb. 1 pltf. 
forwarded three samples of guano to defts., ^th 
a letter, offering them to defts. at certain prices, 
viz., ” No. 1 at £14 28. 6d. ; No. 2 at £13 lOs. ; 
A No. 3 at £12 65. per ton ” ; & in the same letter 
he inclosed a copy of a printed analysis, headed, 
” Analysis of Government Peruvian Guano, ex 
Mindano, now landing at Whitehaven,” A said he 
could ” send three more in a day or two.” This 
analysis pltf. described as ” the mean of three 
eminent chemists, who were furnished with an 
average sample of the bulk of the dargo.” It set 
out the specific proportion per 100 of the various 
constituent parts, & at its foot was the following 
note : ” containing nitrogen, 14*31 — equal to 

ammonia, 17*37,” &; it was signed by pltf. On 
Feb. 4 defts. wrote informing pltf. that they agreed 
to accept his tender, “ according to the conditions 
named ” in his letter ; & on Mar. 8 they wrote 
an order to pltf. for a quantity of ” the best 
Peruvian guano, No. 1, price £14 2s. 6d., delivered, 
conditions & analysis as per yours of Feb. 1.” 
The guano was delivered according to order ; & 
after the bulk had been broken, defts. had a samphj 
of it analysed by their own analytical chemist, 
when it was found to contain much less ammonia 
than mentioned in the analysis sent by pltf., 
whereupon defts. claimed a deduction from the 
price, which pltf refused to allow ; — Held : the 
correspondence cont.ained not merely a guarantee 
that the bulk was equal to the sample, but also 
a guarantee that the analysis, at the time it was 
made, fairly represented & was a fair analysis of 
the bulk of the cargo out of which the goods were 
supplied. — Towerson v. Asp atria Agricultural 
Co-operative Society, Ltd. (1872), 27 L. T. 
276, Ex. Oh. 

797. Mistake in sample.] — Declaration for non- 
delivery of 100 chests of tea ex the ship 8., 
sold by deft, to pltf. at a fixed price, with the 
usual averments that pltf. was always ready & 
willing, etc., & that all conditions precedent were 
fulfilled. Equitable plea, that the tea was bought 
& sold upon a sample which defts. believed to be a 
sample of the said tea ex the said ship, & that by 
the said contract defts. agreed that the tea in the 
said 100 chests should be equal to the said sfxmple ; 
that the said sample was not a sample at all of the 
said 100 chests, but was a sample of a totally 
different tea ; & that defts. afterwards discovered 
that there had been a mistake respecting the said 
sample, & forthwith, & before pltf. had in any 
respect altered his position on account of the said 
contract having been made, gave notice of such 
mistake to pltfs., & that defts. would, on account 
of the said mistake, treat the contract as void ; & 
the contract was entered into solely through the 
mistaken belief of both parties that the said sample 
was a sample of 100 chests, <fe would not have been 
entered into but for the said mistake : — Held : the 
plea was bad, because it failed to show that a 


Bample. — ^Wawbyk v. McKenzie Co., 
Ltd., [1921] 2 W. W. R. 951.— CAN. 

h. Exhibition of sample — What 
ammmis to — Part of goods displayed 
with opportimity of inspection of hulk .] — 
Two or three Dundles of forage were 
placed on the ground at the back of a 
wagon with a load of forage on it for 


sale on the public market. The forage 
on the w^on was open to inspection 
by Intending purchasers He/d the 
sale was not one by sample; the 
placing of two or thTCe bundles of 
forage at the hack of the wagon 
amounted to no more than puffing or 
commendation by acts Sc conduct. — 


WiLMOTV. SUTHICRLAND, [191430. P. D. 
873.— S. AF. 

797 i. Mistake in sample.] — ^Megaw 
15. Mollot (1878), 2 L. R. Ir. 530. — 

IR. 

k. Proof of sale hy sample — Admis^ 
sihilUy of oral evidence — To vary 
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ct, of equity would have granted a simple relief 
in favour of defts. against their liability to deliver 
the tea ex the ship S , — ^cott v* Littledalb 
27 L. J. Q. B. 201 ; 4 Jur. 
N. S. 849 ; 120 E. R. 304. 

An^Mon Oonsd. Smith v, Hughes (1871), L. R. 6 Q. B. 

798. Sale of spirit — Sample given on request.] — 

Markwell V, Parker (1859), 1 F. & F. 634. 

799. Sample taken from damaged goods — Bill 
of lading disclosing damage — Brokers’ duty to 
disclose.] Brokers acting for owners, the shippers 
of cocoa lying in warehouse at Liverpool, acted 
also as brokers to the purchaser of a number of 
bags of this cocoa. The brokers had been informed 

shippers that there was a note on the bill 
of lading : bags in bad condition, stained & damp 
cocoa mouldy. The brokers employed a firm of 
experts to examine the cocoa, & they reported 
that some of the mouldy cocoa being removed, 
the rest would be a merchantable article. Upon 
this the brokers sent a sample of the cocoa to the 
purchasers, & the contract was concluded : — 
Held : the sale was one by sample, & the brokers 
acting honestly were only under a duty of com- 
municating such facts as reasonable men would 
thi^ material in the ordinary course of business, 
&, in the circumstances, were not under an obliga- 
tion to inform the purchasers of the note on the 
bill of ladiug. — Payne v. Lewis Peat (1917), 
61 Sol. Jo. 507. 


SuB-spJCT. 2. — Implied Conditions. 

A. Bulk Corresponding ivith Sam^de. 

See Sale of Goods Act, 1893 (c. 71), s. 15 (2) (a). 

800. When warranty implied.] — To an action 
by the indorsee against the drawer of a bill of 
exchange, deft, pleaded that the bill was given in 
Xiayment of the price of 17 pockets of hops sold 
by pltf. to deft., as hops of a certain grower. & 
answering certain samples, to be delivered by 
jjltf. to deft, within a reasonable time ; that, 
although a reasonable time had elapsed, pltf. had 
not delivered to deft, any hops answering the 
samples, or any hops whatsoever ; & that there 
was no consideration for the bill except as afore- 
said. Replication, dc injuria. It appeared that 
pltf. had delivered to deft. 17 pockets of hops, but 
inferior to the samples ; — Held : the general 
allegation in the plea that pltf. had not delivered 
any hops w^hatever, was immaterial, & might be 
rejected ; & without it, the plea showed a total 
failure of consideration, & was an answer to the 
action ; if pltf. relied on deft.'s acceptance of the 
inferior hoi)s, he ought to have replied it. — 
Wells v. lIoriciNS (1839), 5 M. & W. 7 ; 2 
Horn & H. 11 ; 3 Jur. 797 ; 151 E. R. 3. 
Annotaiionft : — Refd. WalJis & Wells v. Pratt & Haiucfl 

(1910), 79 L. .T. IC. B. 1013. Mentd. DavlH r. Chapman 

(1841), 10 L. J. C. P. 156. 

801. .] — Haines, Batchelor & Co, v, 

Firminger (1885), 2 T. L. R. 107. 


902. .]-— Johnson v, Gaskain (1891), 8 

T. L. R. 70, D. 0. 

gQ 3 , Sale “ per sample.”] — Declaration 

stated that deft, bargained for & bought of pltfs. 
a quantity of E. I, rice, according to the con- 
ditions of sale of the E. I. co., to be put up at the 
next E. I. co.’s sale by the proprietors, if required, 
at a certain price there mentioned. The proof 
was, that, besides these conditions, the rice was 
sold per sample. This is no variance ; the words 
“ per sample ” not being a description of the com- 
modity sold, but a collateral engagement that it 
shall be of a particular quality. The rice did not 
correspond with the sample ; but deft., after 
seeing fresh samples inferior in quality to the 
original purchase sample, put it up at the E. I. 
co.’s sale, at a limited price ; & no bidding taking 
place to that extent, he bought it in : — Held : ho 
could not afterwards repudiate the contract. — 
Parker v. Palmer (1821), 4 B. & Aid. 387 ; 106 
E. R. 978. 

Annotations: — Consd. SharJand v. Leifcbild (1847), 4 C. B. 
529 ; Syers v. Jonas (1848), 2 Exch. 111. Di«td. Weedon 
V. Woodbridge (1850), 13 Q. B. 470. Re!d. Slevokingr v, 
Dutton (1846), 3 0. B. 331 ; Heilbutt v. Hickson (1872), 
L. R. 7 C. P. 438 ; Hardy (London) v. Hillems & Fowler, 
[1923] 1 K. B. 658. 

804, .] — A written contract for the 

sale of goods “ as per sample, weighing, etc., as 
per sample bag,” imports a warranty that the 
goods shall be equal in quality & description to 
the sample referred to. — England v, Kingsford 
(18.50), 16 L. T. O. S. 125. 

805. Goods ” accepted on report & 

samples.”] — A contract for the sale in London of 
a cargo of Taganrog wheat then lying afloat at 
Queenstown, in Ireland, contained the following 
provisions : “In case of any dispute, this contract 
not to be void ; it being agreed by buyers & sellers 
to leave the same to two London corn factors 
mutually chosen, or their umpire, & to be bound 
by their decision. The above cargo is accepted on 
the report <fc samples of Messrs. Scott & co. of 
Queenstown ” : — Held : this latter stipulation 
amounted to a warranty that the bulk was equal 
to the report & samples ; & was not merely a 
representation that the report was the genuine 
report of Scott & co., & the samples taken by 
them. — Russeli, v. Nicolopulo (1860), 8 0. B. 
N, S. 3(52 ; 2 L. T. 185 ; 8 W. K. 415 ; 141 E. R. 
1206. 


B, Inspeclion of Bulk hy Buyer, 

See Sale of Goods Act, 1893 (c. 71), ss. 15 (2) (6), 
34, 35. 

806. Time for inspection — Before payment.] — 

In the sale of certain lots of goods by auction, the 
conditions of sale prefixed to the auctioneer’s 
catalogue were, among others, that the goods were 
to be paid for before delivery, & to be cleared off 
the premises by a certain day : — Held : in the 
absence of evidence of a specific stipulation to 
that effect, the law would not imply a custom 
that the purchaser should inspect measure the 


rnemoraridum of sale .] — In an action 
against the vendee of goods bought 
at auction for not accepting delivery 
thereof, evidence is admissible to show 
that samples were exhibited at the 
time of sale, & that the auctioneer 
declared that the sale was one by 
sample, although the note or memo- 
randum of sale entered in the 
auctioneer’s books is silent on the 
point. — Lazarus v. Luuninq {circa 
1861), Mac. 64.— N.Z. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

800 i. When wcaranty implied ,] — In 
the case of contract for sale by sample, 


conditions are implied : (1) that the 
bulk shall correspond with the sample 
in quality ; (2) that the buyer shall 
have a reasonable opportmiity of com- 
paring the bulk with the sample ; 
(3) that the goods shall be free from 
any defect rendering them unmerchant- 
able, wliich would not bo apparent on 
reasonable examination of the sample. 
— John Hallam, Ltd. r. Bainton 
(1919), 45 O. L. R. 483 ; 16 O. W. N. 
205 ; 48 D. L. R. 120.— CAN. 

1. Sample of wine handed round 

at auction.l — ^McLean v. Campbell, 
2 J. R. N. S. 41.— N.Z. 


m. What constitutes correspondence 
with sample — Goods substarUtcdly the 
same.] — Dempster v. Lewis (1903), 
23 C. L. T. 179 ; 33 S. C. R. 292.— 

CAN. 

n. Delivery of different 

brand but same quality .] — Hamilton, 
Ross & Co. V. Bam & Co. (1844), 2 
Men. 144. — S. AF. 

o. Onus of proof.] — In a sale of 
goods by Bamplo, the onus Is on the 
party alleging that the goods are not 
equal to sample. — Ishera Yarn Mills 
Co., Ltd. v, Sykb Ha.teb Abdool 
CURREKM (1805), Bourko, 276. — IND. 
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Sect, 6 . — Sale by sample: Sub-sect. 2, B, C,; 
sub'sect, 3, 


Koods knocked down to him before he paid for 
them ; & the words of the catalogue “ before 

delivery ’’ meant before delivery for any purpose, 
whether to measure or to clear away. Secus, 
where the goods are bought by sample, in which 
case the purchaser has a right before payment to 
see that the bulk corresponds with the sample. — 
l^ETTiTT V. Mitchell (1842), 4 Man. & G. 819 ; 
6 Scott, N. B. 721 ; 12 L. J, C. P. 9 ; 6 Jur. 1016 ; 
184 E. B. 337. 

Annotation : — Distd. Ishorwood v. Whitmore (1813), 11 

M. & W. 347. 

807. Day of sale — Sale of corn — Liverpool 

trade usage.] — A custom of the Ijiverpool com 
market, that, when com is sold by sample, if the 
buyer does not, on the day the com is sold, examine 
the bulk & reject it, he cannot afterwards reject 
it, or refuse to pay the whole price : — Held : to be 
a reasonable custom. 

Senible : an article sold by sample cannot in 
any case be rejected as not corresponding with the 
sample, except within a reasonable time. — San- 
ders V. Jameson (1848), 2 Car. & Kir. 657, N. P. 

808. Reasonable time.] — Sanders v. 

Jameson, No. 807, ante, 

809. Inspection refused — Repudiation of con- 
tract.] — The buyer of a parcel of wheat, by sample, 
has a right to inspect the whole in bulk, at any 
proper & convenient time ; & if the seller refuses 
to show it, the buyer may rescind the contract. — 
Lobymer V, Smith (1822), 1 B. & 0. 1 ; 1 L. J. 
O. S. K. B. 7 ; 107 E. B. 1 ; sub nom, Lorimer v. 
Smith, 2 Dow. & By. K. B. 23. 

Anmtiations Distd. Pettitt v. Mitchell (1842), 4 Man. & G. 

819. Reid. Hlbblewhlto v, M‘Morino (1839), 5 M. & W. 

462. 

810. Exclusion of Implied condition — Agree- 
ment that goods to be paid for on delivery.] — 

Polenghi Brothers v. Dried Milk Co., Ltd., 
No. 833, post, 

C. Freedom from Defect Rendering Goods 
U 7imerchantab le . 

See Sale of Goods Act, 1893 (c. 71), s. 15 (2) (c). 

811. How far merchantableness implied — Sale 
of hops — Defect unknown to seller.] — Upon a sale 
of hops by the sample, with a warranty that the 
bulk of the commodity answered the sample, the 
law does not raise an implied warranty that the 
commodity should be merchantable ; though a 
fair merchantable price were given ; & therefore 
if there be a latent defect then existing in it, 

PART III. SECT. 6, SUB-SECT. 2.— B. 

808 i. Time for inspection — lieason- 
able time .] — Covkntoy v. M‘Eniry 
(1862), 13 I. O. L. R. 160. 163 ; 14 
Ir. Jur. 144.— IR. 

808 li. .] — ^Appellants sold 

tobacco to D. under a warranty that 
It was equal to sample. D. did not 
examine & reject the tobacco until 
eight; days after delivery. There was 
evidence that the tobacco couJd not 
have deteriorated owing to the method 
of storage within that time : — Held : 
the tobacco had not been accepted, & 
there bad been no unreasonable delay 
in making the examination. — Green 
& Oo. V. Davis* Executrix, [1914] 

E. D. L. 380.-H5. AF. 

809 i. Jnspedion refused — Repudiation 
of co/iirac^.j— Where goods are sold by 
sample, the place of delivery Is, in the 
absence of a special agreement to the 
contrary, the place for inspection by 
the buyer, & refusal to inspect there, 
when opportunity therefor is afforded, 

Is a breach of the contract to purohaise. 

— Orlricus & Co. V. Trent Valley 


unknown to the seller, & without fraud on his part, 
but arising from the fraud of the grower from 
whom he purchased, such seller is not answerable, 
though the goods turned out to be unmerchantable . 
— ^Parkinson v. Lee (1802), 2 East, 314 ; 102 
E. B. 389. 

Annotations : — ^Distd. Jones v. Bright (1829), 6 Bing. 633. 
Consd. Budd v. Fairmaner (1831), 8 Bing. 48. Jffixpld. 
Shepherd v. Pvbus (1842), 3 Man. & G. 868. Coxxsd. 
Jones V. Just (i868), L. R. .3 Q. B. 197. Distd. Modv v, 
Gregson (1868), L. R. 4 Exch. 49. Dbtd. Randall v. 
Nowson (is? 7), 2 Q. B. D. 102. Apld. Smith v. Baker &; 
Death (1878), 40 L. T. 261. Re!d. Barr v. Gibson (1838), 
1 Horn & H. 70 : Sutton v. Temple (1843), 12 M. & W. 
52 ; Morley v. Attenborough (1848), 13 Jur. 282 ; Gom- 
portz u. Bartlett (1863), 18 Jur. 266 ; Emmerton v. 
Mathews (1862), 7 H. & N. 580. Mentd. Wilde v. Gibson 
(1848), 12 Jur. 527. 

812. Defect not discoverable from sample 

— ^With ordinary diligence — Manufactured goods 
designated by trade description.] — Mody v, Greg- 
son, No. 709, ante, 

813. .] — Cloth merchants ordered 

of cloth manufacturers worsted coatings which were 
to be in quality & weight equal to samples pre- 
viously fuiTiished by the manufacturers to the 
merchants. The object of the merchants was, as 
the manufacturers knew, to sell the coatings to 
clothiers or tailors. The coatings supplied corre- 
sponded in every particular with the samples, but 
owing to a certain defect were unmerchantable for 

urposes for which goods of the same general class 
ad previously been used in the trade. The same 
defect existed in the samples, but was latent & 
was not discoverable by due diligence upon such 
inspection as was ordinary & usual upon sales of 
cloths of that class : — Held : upon such a contract 
there was an implied warranty that the goods 
should be fit for use in the manner in which goods 
of the same quality & general character ordinarily 
would be used. — Drummond v. Van Ingbn (1887), 
12 App. Cas. 284 ; 56 L. J. Q. B. 663 ; 57 L. T. 1 ; 
36 W. B. 20 ; 3 T. L. B. 541, H. L. 

Annotaiions : — ^Expld. Jones v. Padgett (1890), 24 Q. B. D. 
650 ; Bostock v. Nicholson, (1904J 1 K. B. 725 ; Sumner 
Permain v. Webb, [1922] 1 K. B. 55. Refd. Hawkins & 
Sunderland v. Duch6 (1921), 90 L. J. K. B. 913 ; Man- 
chester Liners v, Rea, [1922] 2 A. C. 74. 

814 . Knowledge of manufacturer of 

purpose for which goods required.] — Jones v. 
Padgeit, No. 726, ante. 


Sub-sect. 3. — Failure to Correspond with 
Sample. 

A, In General, 

816. Right to reject goods.] — If a party pur- 
chases an article at a certain price, pui’suant to a 


Woollen Manufacturing Oo, (1893), 
20 A. R. 673 ; 23 S. C. R. 682.— CAN. 

p. Necessity for inspection.'^ — The 
duty of the purcliaser is to examine, not 
the goods sent, because, though he has 
a right to do so, ho may waive that 
right & rely upon the warranty, but 
to oxamiue the sample. — Oarlstadt 
Development Co. v. Alberta Paoifio 
Elevator Co. (1912), 21 W. L. R. 433 ; 
4 Alta. L. R. 366 ; 2 W. W. R. 404.— 
CAN. 

q. Rlace of inspection — Place of de- 
livery.] — Towers v. Dominion Iron Sc 
Mbtai. Co. (1885), 11 A. R. 315.— CAN. 

T. .] — Where goods are 

sold by sample, the place of delivery 
is, in the absence of a special agreement 
to the contrary, the place of infection 
by the buyer. — Tiusnt Valley 
WOOLI.EN Manufacturing Co. e. 
Oelrichs & Co. (1894), 23 S. C. R. 
082.' — CAN. 

— ^Atkinson v. Plimp- 
ton (1903), 23 C. L. T. 331 ; 6 O. L. R. 
566 ; 2 O. W. R. 827, 014.— CAN. 


a. .] — Mooke Milling 

Co. V. Laird (1908), 1 Sask. L. R. 471 ; 
9 W. L. R. 199 ; affd., 11 W. L. R. 301. 

—CAN. 

PART HI. SECT. 6, SUB-SECT. 2.— C. 

b. How far merchantableness implied 
— Articles of food.] — Deft., a manu- 
facturer* of canned goods, sent to 
pltf., samples of lobsters, which pltf. 
acknowledged receipt of, stating that 
they were satisfactory, & ordering a 
quantity at the price named by deft, 
which ho paid. When the lobsters 
were received by pltf., soon after the 
order given, tney were found on 
examination to bo of bad quality & 
unfit for food. In an action for breach 
of warranty : — Held : there ^as an 
implied warranty that the lobsters 
supplied were merchantable Sc fit for 
food. — Leggett v. Young (1888), 29 
N. B. R. 675.— CAN. 

PART III. SECT. 6, SUB-SECT. 8.— A. 

8161. Right to reject goods .] — 

Wesitbalia Black Diamond Col- 
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specimen exhibited, &, on delivery, it is found to 
be of inferior performance, the party cannot, in an 
action for goods sold, set up the inferiority of it to 
the specimen ; he should have returned it, & so 
have rescinded the contract. — G rimaldi v. White 
( 1802), 4 Esp. 95 ; 170 E. R. 664, N. P. 

816. .] — Goods having been sold to deft. 

by sample, at a stipulated price, he cannot, after 
payment of nioney mto ct., in an action of indehi- 
tains assumpsit^ insist upon any defect in the goods, 
since by the payment of money into ct., he admits 
the original contract. If a purchaser mean to 
msist on such an objection, he ought to return the 
goods.—LEOGETT V, OooPEii (1817), 2 Stark. 103 ; 
171 E. R. 587, N. P. 

817. .] — To a count upon a contract by 

deft, to receive a certain quantity of wool from 
pltfs. at a certain price, deft, pleaded, that, at 
the time of making the contract, pltfs. produced 
a sample, & promised deft, that the bulk was 
equal in quality <&; description thereto, but that 
the wool when tendered was found to be of inferior 
quality, wherefore deft, refused to accept it : — 
Held : the plea was not bad, on special demurrer, 
as amounting to 7ion assmnpsity inasmuch as the 
contract therein set up, was not necessarily incom- 
patible with the contract declared on. — Sievekinq 
V . Duti'ON (1846), 3 0. B. 331 ; 15 L, J. 0. P. 276 ; 
7 L. T. O. S. 258 ; 136 E. R. 133. 

Annotations: — Refd. Sharland v. Ijeifchilcl (1847), 4 C. B. 

529 ; Woedon v. Woodbrldge (1850), 13 Q. B. 470. 

818. .] — ■(!) Pltf. having agreed to sell to 

deft, a quantity of oil, described as foreign refined 
rape oil, but warranted only equal to samples, & 
having delivered oil which was not foreign refined 
oil, but which corresponded with the samples : — 
Held : deft, was not bound to accept the same, as 
he was entitled to the delivery of oil answering 
the description of foreign refined rape oil, & the 
statement in the contract as to samples related 
only to the quality of the oil. 

(2) The meaning of an expression in a contract 
which indicates the nature of the article con- 
tracted for cannot be altered by any alleged 
custom of the trade. — Nichol v. Godts (1854), 10 
Exch. 191 ; 2 C. L. R. 1468 ; 23 L. J. Ex. 314 ; 
23 L. T. O. S. 162. 

Annotations : — Consd. Baiuiorrnan v. White (1862), 31 L. J. 

C. P. 28 ; Mody v. Gregson (1868), L. II. 4 Exch. 49 ; 

Kandall v, Newson (1877), 2 Q. B. B. 102. Refd. Joslhig 

V. Kingrsford (1863), 13 C. B. N. S. 447 ; Jones v. Ju^ 

(1868), L. R. 3 Q. B. 197 ; Bostook v, Nicholson, il904J 

i K. B. 725 ; Wallis & Wells v. Pratt & Haines (1910), 

79 L. J. K. B. 1013. 

819. .] — Heyworth V, Hutchinson, No. 

484 aTvtCm 

820. .] — Mellor V , Japing (1889), 5 

T. L. R. 574 

821. Evidence of acceptance of part.] — 

Evans v, Gardner (1850), 15 L. T. O. S. 274, n. 

Annotation: — Refd. Morton v. Tebbutt (1850), 15 L. T. O. S. 

274. 

822. • No express condition to that effect.]- 
Upon the sale of specific goods, with a wan’anty 
that they are equal to sample, the vendee cannot, 
it seems, refuse to receive them, on the ground 
that they do not correspond with the sample, 
unless there be an express condition to that effect ; 
but must resort to a cross-action, or rely on the 
non-correspondence with sample as a ground for 
reduction of damages. — D awson v, Oollis (1861), 


10 0. B. 623 ; 2 L. M. & P. 14 ; 20 L. J. 0. P. 116 • 
138 E. R. 208. 

823. On discovery of deficiency — Goods 

partly delivered.] — To a count for not accepting 
petroleum pursuant to contract by bought 
sold notes, defts. pleaded, by way of equitable 
defence, that the real contract was not that which 
was contained in the bought & sold notes, but was 
a contract for one hundred & fifty cases of refined 

etroleum to agree with a sample shown by the 

rokers at the tune of making the contract, & that 
the brokers, who were acting as agents for both 
parties, in drawing up the contract, by mistake 
omitted to state therein that the sale was by 
sample ; that the mistake was not discovered 
until after defts. had received a portion of the 
petroleum ; that pltfs. were never ready & willing 
to deliver to defts. any cases of petroleum as the 
petroleum they so agreed to sell, except a certain 
lot of one hundred fifty cases ; that the petro- 
leum which pltfs. was so ready & willing to sell 
in fact did not agree with the sample, but were 
greatly inferior thereto, & of less value ; & that, 
as soon as defts. discovered that fact, they refused 
to receive any more of it, gave notice of such 
refusal to pltfs. : — Held : tliis plea afforded a good 
equitable defence, inasmuch as, the full perform- 
ance of the agreement having become impracticable 
by reason of the default of pltfs., the case was not 
one in which a ct. of equity could reform the con- 
tract, or impose conditions upon defts. — Borrow- 
man V. Rossell (1864), 16 0. B. N. S. 58 ; 33 
L. J. 0. P. Ill ; 10 L. T. 236 ; 10 Jur. N. S. 
079 ; 12 W. R. 426 ; 143 E. R. 1045 ; sub nom. 
Bowman v, Rossel, 3 New Rep. 471. 

Annotation: — Mentd. Nicoll v. Bell (1875), 32 L. T. 815. 

824. On immediate notice to vendor — 

Goods to be at risk of vendor.] — The purchaser of 
goods by sample ought to examine them without 
delay ; & if he find that they are not conformable 
to the sample, he may reject them & rescind the 
contract, giving immediate notice that he does 
so, & that the goods are at the risk & disposal of 
the vendor. Should the vendor not acquiesce, the 
purchaser should place the goods in neutral 
custody, duly apprising the vendor. The pur- 
chaser is not entitled to hold by the contract & 
ask for other goods instead of those to which he 
objects. Where in such a case certain purchasers 
had omitted to rescind the contract & neither 
returned nor offered to return the goods, they were 
held liable for the price. — Couston v. Chapman 
(1872), L. R. 2 Sc. & Div. 250, H. L. 

Annotation: — Ezpld. Grimoldby v. Wells (1875), L. R. 10 

C. P. 391. 

825. .] — Where goods were sold 

by sample, & the bulk was found by the purchaser 
on inspection after delivery not to be equal to 
sample ; — Held : the purchaser might reject the 
goods by giving notice to the vendor that he would 
not. accept them, & they were at the vendor’s risk, 
& was not bound to send back, or offer to send 
back, the goods to the vendor, or to place them in 
neutral custody. — G rimoldby v. Wells (1875), 
L. R. 10 C. P. 391 ; 44 L. J. 0. P. 203 ; 32 L. T. 
490 ; 39 J. P. 535 ; 23 W. R. 524. 

Anriotaiion .—Refd. Perkins v. Bell, [1893] 1 Q. B. 193. 

g26. Whether goods placed In neutral 

custody — Vendor refusing to accept rejection,] — 

Couston v. Chapman, No. 824, ante. 


LIERIK8, Ltd. V. 1»ERTH FIREWOOD 
SUPPLY Co.. Ltd. (1922), 25 W. A. 
L. R. 39.— AUS. 

0 . On discovery of deficiency — 

Goods parity delivered — Countermand of 
order accepted by vendor .] — MoKbnna- 
Thompson Co. v. Edmonton Cloth- 


INO Co. (N. W. T.) (1906), 4 W. L. R. 
22.— CAN. 

d. Subsequent acceptance of part 

— Whether creating obligation to take 
halanet .] — Where deft, ie entitled 
under Sale of Goods Code, s. 32 (3), 
to refuse to accept the goods tendered 


by reason of some of them not being 
up to sample, his subsequent accept- 
ance of pait of such goods does not 
create any liability to take the balanoe. 
—Romberg v. Gilbert (1901), 11 
Q. L. J. 96.— AUS. 
e. On notice to vendor within 
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Sect 6 . — Sale hy sample: Sub-secL 3,-4. <€? B- 
Sects. 7, 8 <i: 9.] 

827. .] — Grimoldby t\ Wells, 

No. 825, ante. 

828. Construction of contract.] — Pltf . 

entered into a contract with defts. for the supply 
of 80,000 pair of army shoes, as per sample, to be 
delivered free at a wharf in weeMy quantities, to 
be inspected & quality approved of before ship- 
ment, & payment to be made in cash at the time 
of each delivery. A sample shoe was deposited 
which was approved of by pltfs. & also by the 
JVench Govt., for whom the shoes were ordered. 
The first batch of shoes were inspected & passed, & 
ordered to be sent for shipment to a wharf named 
by pltf. as the place of delivery, from whence they 
were forwarded to Lille. In the meantime, it was 
discovered that some of the shoes contained paper 
fillings in the soles, & upon opening the sample 
shoe, it was found that that sole contained paper. 
Pltf. accordingly stopped the delivery of the 
shoes. Defts. stated that the paper in the soles 
must be a mistake, & subsequently wrote a letter, 
agreeing to take back those shoes which might be 
thrown on pltf.’s hands in consequence of paper 
being found in them ; upon this understanding, 
the delivery of the shoes was continued. Upon 
the shoes being tendered to the French Govt., 
some were opened & found to contain paper ; upon 
which discovery the whole number were rejected 
by the French authorities. In an action to 
recover the money paid for the shoes, the jury 
found that no reasonable inspection would have 
discovered the defects in the shoes : — Beld : 
although by the original contract pltf. must be 
taken to have accepted the shoes, yet that, upon 
the construction of the contract, coupled witii the 
agreement to take back any shoes that might be 
thrown on pltf.’s hands in consequence of paper 
being found in them, pltf. was entitled to throw 
back all the shoes forwarded to Lille upon deft.’s 
hands, not\vithstanding liis acceptance of them at 
the wharf, & to recover the price paid, & also the 
loss of profit arising from the shoes not being 
according to sample. 

Under the original contract pltfs. could have 
returned the shoes at JJlle ; in contracts of sale 
by saniple there must be an opportunity for the 
inspection of the goods, & if the goods are of such 
a character that the inspection cannot take place 
until the time for the delivery & payment for the 
goods has elapsed, the purchaser is at liberty 
after such inspection, if the goods be not equal to 
sample, to return them to the vendor. — Heilbutt 
V. Hickson (1872), L. R. 7 C. P. 438 ; 41 L. J. C. P. 
228 ; 27 L. T. 33(i ; 20 W. R. 1005. 

An riotcUums :—CoTiSd. Grimoldby v. Wells (1875), L. R. 10 
C. P. 391. Distd. Drummond v. Van Ingen (1887), 12 
App. Cas. 284 ; Hardy v. HilJems & Fowler, [1923] 2 
K. B. 490. Consd. KurscU v. Timber Operators & Con- 
tractors, [1927] 1 K. B. 298. 

829. Necessity to return or offer to return 

goods.]— Grimoldby v. Wells, No. 825, ante. 

830. After resale to sub-purchaser.] — 

Pltf. sold bailey to deft, by sample, to be delivered 
at T. railway Nation, which was near pltf.’s farm. 
On the same day deft, resold the barley to a brewer. 
Afterwards pltf. discovered that his servants had 
by mistake mixed some inferior barley with the 
barley sold to deft., & gave deft, notice of the mis- 
take, offering to make good any deficiency of 


Goods. 

uality. He duly delivered the barley at T. 

tation, & while it was there the station master, 
at deft.’s request, took a bulk sample of the barley 
&> sent it to deft. Deft, having received the bulk 
sample, directed the station master to send on the 
barley to the brewer who had purchased it ; but 
he rejected it as not being according to the sample* 
Deft, then himself claimed to be entitled to reject 
the barley ; — Held : there was nothing in the 
contract or the circumstances to rebut the pre- 
sumption that the place of delivery was to be the 
place of inspection ; & as deft, had inspected a 
sample at such place of delivery, & ordered the 
barley to be sent on to the sub-purchaser, he must 
bfe considered to have accepted the barley, & 
could not afterwards reject it. — Perkins v. Bell, 
[1893] 1 Q. B. 193 ; 62 L. J. Q. B. 91 ; 67 L. T. 
792 ; 41 W. R. 195 ; 9 T. L. R. 147 ; 37 Sol. Jo. 
130 ; 4 R. 212, 0. A. 

Annotation : — Apld. Hardy (London) v. Hillcrns & Fowler, 

[1923] 1 K. B. 658. 

831. ,] — By a contract of sale the 

sellers agreed to sell to the buyers a quantity of 
Rosario &/or Santa Fe wheat shipped by steam- 
ship from a port or ports in the Argentine Republic 
&;/or Uruguay. The vessel arrived at Hull, the 
port of discharge, on Mar. 18, 1922, & reported on 
Mar. 20. On Mar. 21 the buyers, without having 
examined the wheat, resold a substantial portion 
of it to sub-purchasers & forwarded it to them. 
On Mar. 23 the buyers, having examined samples 
of the wheat, rejected it on the ground, as the fact 
was, that it was not Rosario or Santa Fe wheat. 
The matter was referred to arbn., & the arbitrators 
held that the notice of rejection was given with 
reasonable promptitude, & that the buyers were 
entitled to reject the wheat : — Held : the buyers, 
by reselling a part of the wheat without examina- 
tion & sending it to their sub -purchaser, had done 
an act which was “ inconsistent with the owner- 
ship of the sellers ” ; they must therefore bo 
deemed to have accepted it within Sale of Goods 
Act, 1893 (c. 71), s. 35, & had lost their right of 
rejection. — Hardy (E.) & Co. (London) v. 

Hillerns & Fowler, [1923] 1 K. B. 658 ; 39 
T. L. R. 189 ; 28 Com. Cas. 193 ; affd., [1923] 2 
K. B. 490, C. A. 

Annotation: — Consd. Barker (Junior) v. Agius (1927), 43 

T. L. R. 751. 

832. After payment made — Payment to be 
made on arrival.] — Heilbutt v. Hickson, No. 
828, ante. 

833. .] — A contract for the sale 

of certain powders contained the following clause : 
“ The prices to be paid . . . 6d. per lb. c.i.f. London. 
. . . Payment to be made in cash in London on 
the arrival of the powders against shipping or 
railway documents.” The purchasers refused to 
pay for any deliveries on production of the shipping 
documents, demanding an opportunity of first 
inspecting the bulk in order to compare with the 
sample : — Held : the goods were arrived goods, &; 
the sellers were in a position to tender the shipping 
documents to the buyers. Under the contract 
there was no right to inspect before payment. 
The contract contained an express condition, i.e. 
to pay on arrival against sliipping documents. 
That condition did not impair the buyers’ right to 
subsequently reject the goods if they did not 
correspond with the sample. — ^Polengih Brothers 
V. Dried Milk Co., Ltd. (1904), 92 L. T. 64 ; 53 


reasonable time .] — The purohasers of 
goods sold by sample, although they 
claimed that the goods when reoeived 
were not what they had bargained for 
& made a number of oomplalnra by letter 


to the sellers & verbally to their agent, 
made sale of considerable portions of the 
g(wd8 & did not expressly notify the 
sellers that they rejeoted the goods 
until about six weexs after they had 


received them into stock : — Held : 
the purohasers had retained the goods 
without rejecting them within a reason- 
able time &, xmder Sale of Goods Act. 
R. S. M., 1902, 0 . 152, ss. 35, 36, bad 
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W. E. 318 ; 21 T. L. R. 118 ; 49 Sol. Jo. 120 ; 10 
Com. Oas. 42. 

Annotations : — Refd, Biddell v. E. Clemens Horst Co., 

1 X. B. aoi i Aron v. Comptoir Wegimont, [1921] 

3 K. B. 435 ; Ballantlne v. Cramp & Bosman (1923), 129 
L. T. 602. 

Trade usage to make allowance for In- 
feriority.] — See Nos. 842-845, post 

834. Right to demand other goods In exchange.] 
— CousTON V, Chapman, No. 824, ante. 

835. Alleged usage of hop trade.] — Peene 

V. Taylob, No. 845, post. 

836. Action by seller for price — Defence — 
Breach of condition.] — Grimaldi v. White, No. 
816, ante. 

837. Portion of bulk unfit for manu- 

facture.! — SAYEiis V. London Bhimingham 
Flint Glass & Alkali Co., No. 750, ante. 

838. How much recoverable.] — Ger- 

maine V. Burton, No. 957, post 

839. .] — A cider merchant, at Chel- 

tenham, sold to deft., a publican in London, to be 
delivered to him there, a hogshead of cider, warranted 
“ good *’ & “ prime.” A hogshead being delivered, 
it was tapped, found unfit for use. Deft, at 
once wrote to pltf. that the little he had sold was 
complained of, & that if it continued to be so, he 
should have to return it. No notice was taken of 
this letter for about a month, during which period 
deft, was trying to sell it, & found it unsaleable. 
He then wrote to pltf. proposing to return the 
hogshead, but pltf. refused to assent to this, 
sued deft, for the price. Deft, paid into ct. the 
value of the part he had used : — Held : ho was 
not liable for the residue ; &, semblet he was 

liable for none. — liUCY v. Mouflet (1860), 5 H. & 
N. 229 ; 29 L. J. Ex. 110 ; 157 E. R. 1168. 
Annotation: — Consd. Grimoldby v. Wells (1875), L. II. 10 

C. 1\ 391. 

840. Action by buyer for return of price.] — 

Heilbutt V. Hickson, No. 828, ante. 

841. Damage for loss of profit.] — Heilbutt v. 
Hickson, No. 828, ariic. 

B. Allowance in respect of Inferiority, 

842. Evidence of trade usage — Modifying buyer’s 
right to reject.] — In the sale of goods by sample, 
if the bulk does not accord with the sample, the 
purchaser is not bound to accept or pay for the 
goods, on any terms ; although no fraud was 
intended on the part of the vendor, & although the 
custom may have been that, under such circum- 
stances, the bargain shall stand good, upon an 
allowance being made for the inferiority. — 
Hibbert V. Shee (1807), 1 Camp. 113 ; 170 E. B. 
896. 

843 . Action within reasonable time.] 

— ^Where goods are sold by sample, evidence of a 
custom of trade as to returning or making an 
allowance for such of the goods as do not answer 
the sample, is receivable. But in such a case the 
vendee cannot claim the benefit of the custom, if 
he have not elected to comply with it within a 
reasonable time. — Cooke v. Riddelien (1844), 1 
Car. & Kir. 561, N. P. ; subsequent proceedings 
(1845), 4 L. T. O. S. 376. 

844 . London Corn Exchange.] — A 


contract in writing for the ^le of barley at an 
agreed price per bushel provided that the barley 
at the time of shipment imder the contract was to 
be about as per sample, & contained an arbn. 
clause. The buyers having rejected the barley 
for inferiority to the sample, the sellers relied 
before the arbitrator upon a custom of the London 
Corn Exchange, applicable to such contracts, by 
which the buyer was not entitled to reject for 
difference or variation in quality, unless the same 
was excessive or unreasonable, & was so found by 
arbn. under the contract. The arbitrator found 
that the barley was not about as per sample, so 
as to entitle the sellers to insist upon payment of 
the full contract price without any allowance ; but 
that the inferiority was not excessive or unreason- 
able, nor so great as to amount to a difference of 
description, he awarded that the buyers were 
not entitled to reject the barley, but must accept 
it with an allowance in price in respect of the 
inferiority : — Held : the custom was good in law , 
not being unreasonable or uncertain or in contra- 
diction of the written contract, & the award must 
therefore be upheld . — Be Walkers, Winseb & 
Hamm & Shaw, Son & Co., [1904] 2 K. B. 162 ; 
9 Com. Cas. 174 ; sub noni. Walicers, Winser & 
Hamm v. Shaw, Son & Co., 73 L. J. K. B. 325 ; 90 
L. T. 454 ; 53 W. R. 79 ; 20 T. L. R. 274 ; 48 
Sol. Jo. 277. , , 

845 . Hop trade.] — Held : in the hop 

trade there was no custom whereby, if hops sold 
in packets were not up to sample, the vendor had 
a right to replace them by others of contract 
quality or make an allowance in the price & to 
insist that the purchaser should take delivery of 
the whole parcel so made up or on the terms of the 
allowance. — Peene v. Taylor (1916), 32 T. L. R. 
674. 

846. Allowance clause — Applicable to quality 
not kind.] — Az]£mar v. Casella, No. 648, ante. 

847. Arbitration award — Validity.] — Hey worth 
V. Hutchinson, No. 184, ante. 


Sect. 7.— WARRANTY OF AUTHORITY OF 
AGENT. 

See Agency, Vol. I., pp. 657-667, Nos. 2748- 
2805 ; Auction & Auctioneers, Vol. III., pp. 43, 
44, Nos. 303-312. 


Sect. 8. — ANIMALS 

See Animals, Vol. II., pp. 260 et scq. 


Sect. 9.— DANGEROUS GOODS. 

848. Duty to warn purchaser — Danger known 
to vendor — Not apparent to pwchaser.] — Where 
the vendor of a tin containing disinfectant powder 
knew that it was likely to cause danger to a person 
opening it, unless special care was taken, & the 
danger was not such as presumably would be 
known to or appreciable by the purchaser, unless 


lost the right of rejection.— -Whitman 
Fish Co. v. Winnipeg Fish Co. (1909), 
41 S. C. R. 463 ; 17 Man. L. R. 020.— 

CAN. 

f, .1 — Phagqu Mal V. 

Babu Lal (1913), I. L. R. 35 AU. 
325.— IND. 

g. After acceptance of part — 

Entire contract.] — Young v. Walker, 
1 J. R. 72.— N.Z. 


840 i. Action by buyer for return of 
©rice. I—Tretiiewky v. Mo yes (1912), 
23 O. W. K. 503 ; 4 O. W. N. 445 ; 8 
D. L. 11. 280.— CAN. 

h. Duty of purchaser to return 
goods on re}ecti<m.h-A merchant, who 
had ordered certain goods according 
to sample, on their being delivered, 
intimated to the seller that he rejected 
them as diaoonform to sample, but at 
the same time refused to return them 


until other goods should be sent, or a 
claim for damages for non-fulfilment of 
the order paid i—Held : if the pur- 
chaser intended to reject the goods, he 
was boimd to return them ; ho was not 
entitled to retain them otherwise than 
os purchaser ; & having retained them 
ho was liable for the contract price. — 
Padgett v, M'Nair & Brand (1852), 
15 Dunl. (Ct. of Sees.) 76 ; 25 Sc. Jui'. 
56 ; 2 Stuart, 41.— SCOT. 
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warned of it : — Held : independently of any 
warranty, there was cast upon the vendor a duty 
to warn the purchaser of the danger. — Clarke v. 
Army & Navy Co-operative Society, [1903] 1 
K. B. 166 ; 72 L. J. K. B. 163 ; 88 L. T. 1 ; 19 
T. L. R. 80, C. A. 

Annotation : — Reid. White v. Steadman, [1913] 3 K. B. 340. 

849. Dangerous nature disclosed or 

obviously apparent.] — (1) The manufacturer of a 
dangerous article, the nature of which he has dis- 
closed or the danger of which is apparent on the 
face of it, is under no obligation to a third person 
who is injured owing to its imperfect manu- 
facture. 

(2) The manufacturer of an article dangerous 
in itself has a duty to the person to whom he 
supplies it to warn him of its character, & a breach 
of that duty may render him liable to the recipient, 
or to a third person into whose hands he ought to 
contemplate it. may come, if he is injured whilst 
using it. — B lacker v. IjAke & Elliot, Ltd. 
(1912), 106 L. T. 633, D. C. 

Annotations : — As to (1) Consd. Bates v, Batoy, [1913] 3 

K. B. 3ril. As to (2) Reid. White V. Steadman, [1913] 3 

K. B. 340. 

850. - -Article dangerous In Itself.] — B lacker 
V. Lake & Elliot, Ltd., No. 849, ante. 

851. Instructions for user inadequate.] 

— Pltfs., who were the owners of a steamship, sent 
her to fii*st defts., a firm of ship repairers, for the 
cleaning of the condenser, which was partly made 
of cast iron, & told them to use a cleaning fluid, 
known as the “pluperfect li<juid,” which was 
manufactured by second defts. This fluid, which 
was a secret preparation & had a property, im- 
known to pltfs. & to fiist defts., of giving off 
hydrogen if it was in contact with cast iron, was 
used & gave off hydrogen which made an explosive 
mixture in contact with the air. A workman 
then went to the spot with a lighted candle, & an 
explosion occurred, doing damage to the ship. 
First defts. repaired the damage, & pltfs. claimed 
a declaration that they were not liable to pay for 
the repair, & damages for loss of use of the ship 
during the repair ; & alternatively pltfs. claimed 
damages against second defts. ; — Held : on the 
facts fli’st defts. were not liable, but as the “ pluper- 
fect liquid ” was dangerous in itself & the in- 
structions issued with it failed to give any adequate 
warning, pltfs. were entitled to recover as against 
second defts. — ^A nglo-Celtic Shipping Co., Ltd. 
V. Elliott & Jeppery (1926), 42 T. L. R. 297. 

852. Liability to party injured.] — In case, the 
declaration stated that L., the father of pltf., 
bargained with deft, to buy of him a gun, to wit, 
for the use of himself & his sons ; & deft, then, by 
falsely & fraudulently warranting the gun to have 
been made by N., & to be a good, safe, & secure 
grm, then sold the gun to L. for the use of himself 

his sons, for £24, whereas in truth & in fact 
deft, was guilty of great breach of duty, & of 
wilful deceit, negligence, & improper conduct, in 
this, that the gun was not made by N., nor was a 
good, safe, & secure gun, but on the contrary 
thereof, was made by a very inferior maker to N., 
& was a bad, unsafe, ill manufactmed & dangerous 
gun, & wholly unsound of very inferior materials, 
of all which deft., at the time of such warranty & 
sale, had notice ; & that pltf. knowing & confiding 


in the warranty, used the gun which but for the 
warranty he would not have done ; Sc that the 
gun, being in the hands of pltf., by reason Sc 
wholly in consequence of its weak, dangerous, & 
insufficient construction & materials, burst Sc 
exploded, whereby pltf. was greatly wounded, etc., 
& wholly by means of the premises, breach of 
duty, & improper conduct of deft., lost the use of 
his hand : — HM : the action was maintainable. — 
Levy v. Langridgb (1838), 4 M. & W. 337 ; 1 
Horn Sc H. 325 ; 160 E. R. 1468, Ex. Ch. ; sub 
nom. Levi v. Langridge, 7 L. J. Ex. 387 ; affff. 
S. O. steb nom. Langridge v. Levy (1837), 2 
M. Sc W. 619. 

Annotations: — Consd. Wlnterbottx)m v. Wright (1842), 10 
M. & W. 109. Distd. Longmeid v Holliday (1851), 6 
Exch. 761. Consd. Blakomore v. Bristol & Exoter Ry. 
(1858), 8 E. & B. 1035 ; Barry v. Croskey (1861), 2 John. 
& H. 1. Distd. Thompson v. Lucas (1868), 17 W. R. 620. 
Apld. George v. Skivington (1869), L. R. 5 Exch. 1. 
Consd. Francis v. Cockerell (1870), 10 B. & S. 950 ; Heaven 
t). Ponder (1883). 11 Q. B. D. 603: Blacker v. Lake & 
Elliot (1912), 106 L. T. 533. Reid. Pllmore v. Hood 
(1838), 6 Bing. N. C. 97 ; Brown v. Edghigton (1841), 2 
Scott, N. R. 496 ; Howard v. Shepherd (1850), 9 C. B. 
297 ; Collett r. L. & N. W. Ry. (1851), 16 Q. B. 984 ; 
Gerhard v. Bates (1853), 2 E. & B. 476 ; Hadley v. 
Baxondale (1854), 18 Jur. 358 ; Farrant v. Barnes (1862), 
11 C. B. N. S. 553 ; The Norway (1864), Brown. & Lush 
226 ; Alton v. Mid. Ry. (1865), 19 C. B. N. S. 213 ; Mullett 
V. Mason (1866), Hot. & Ruth. 779 ; ColUs v. Selden 
(1868), L. R. 3 O. P. 495 ; Peek v. Gurney a873), L. R. 

6 H. L. 377 ; Swift e. Wlnterbotham (1873), L. R. 8 Q. B. 
244 ; Cattle v. Stockton Waterworks Co. (1875), L. R. 10 
Q. B. 453 ; Smith v. Green (1875), 24 W. R. 142 ; Hose- 
good V. Bull & Kingdom (1876), 36 L. T. 617 ; Cavalier, 
0 , Pope, [1906] A. C. 428 : Jackson v. Watson (1909), 78 
L. J. K. B. 587 ; Bamfleld v. Goole & Sheffield Transport 
Co., [1910] 2 K. B. 94 ; Janvier v. Sweeney, [19H)] 2 
K. B. 316. Mentd. Keates v. Cadogan (1851), 10 C. B. 
591 ; Eastwood v. Bahi (1858), 3 H. & N. 738 Collins 
V. Cave (1859), 4 H. & N. 225 ; Rogers v. Rajendro Dutt 
(1860), 13 Moo. P. C. C. 209 ; Dutton r. Powles (1861), 7 
Jut. N. S. 725 ; Playford v. United Kingdom Electric 
Telegraph Co. (1867), 17 L. T. 243 ; West London Com- 
morcial Bank v. Kitson (1884), 50 L. T. 666 ; Wilkinson 
V. Downton, [1897] 2 Q. B. 57 ; Tallerman v. Dowsing 
Radiant Heat Co., [1900] 1 Ch. 1 ; Earl v. Lubbock (1904), 
74 L. J. K. B. 121. 

853. .] — Geddling v. Marsh, No. 723, anie^ 

854. Third party.] — A tradesman, who 

contracts with an individual for the sale to him of 
an article to be used for a particular purpose by a 
third person, is not, in the absence of fraud, liable 
for injury caused to such person by some defect 
in the construction of the article. 

A declaration by husband Sc wife stated, that 
deft, was the maker & seller of certain lamps, 
called “ The Holiday Lamp,” Sc thereupon the 
husband bought of him one of those lamxis to be 
used by his wrfe & himself in his shop, Sc that deft, 
then fraudulently warranted that the lamp was 
reasonably fit Sc proper for that purpose, whereas 
the lamp was dangerous Sc imsafe, by reason 
whereof, when the wife attempted to use the 
lamii, it exploded Sc injured her. At the trial, it 
appeared that the accident ai'ose from' the de- 
fective construction of the lamp, but there was 
no proof that deft, knew of the defect ; Sc the 
jury found that he was not guilty of any fraudulent 
or deceitful representation : — Held : the action 
could not be maintained by the wife, there being 
no misfeasance towards her independently of the 
contract, which was with the husband alone. — 
Longmeid v. Holliday (1861), 6 Exch. 761 ; 20 
L. J. Ex. 430; 17 L. T. O. S. 243 ; 156 E. R. 762. 
Annotations : — Distd. George v. Sklvingtyon (1869), L. R. 5 
Exch. 1. Apld. Prelst v. Last (1903), 89 L. T. 33. Consd. 
Earl V. Lubbock, [1906] 1 K. B. 253. Apld. Bates v. 
Batey, [1913] 3 K. B. 351. Reid. Farraut v. Barnes 
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864 i . Liability to party injured — Third 
party .] — Booklet v. Mott (1919), 50 
D. L. R. 408.— CAN. 


k. Sale forbidden hy statute unless 
aecotnpanied by certificate .] — ^Vhere a 
statute forbids the sale of a boiler 
unless accompanied by an inspection 
certificate issued, within one year next 


preceding the date of the sale any sale 
made without such certificate is illegal & 
void,— SWANSTON V.MBRRETT & CHERRY 

(1016), 33 W. L. R. 746 ; 9 W. W. R. 
1268 ; 9 Sask. L. R. 101.— CAN. 
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17 ®^* y ? 9 rP* » Thompson v. Lucas (1868), 

qIa . ‘ r * iraucis v. Cockrefi (1870), 10 B. Sc 8, 

960^. Pender (1883), 11 Q. B. I). 503 ; Blacker 

V. Elliot (1912), 106 L. T. 533. Mentd. Collins 

N. 225 ; Playford v. United Kingr- 
Co. (1807), 17 L. T. 243 ; Lawrence 


— CtEORGE V. SKIVINGTON, No. 

706, ante. 

856. --- — .] — V, Lake & 

Elliot, Ltd., No. 849, ante. 

857. Seller unaware of defect — Ascertainable 
with orcUnary care.] — Dofts., who were manufac- 
turers of ginger beer, sold a bottle of ginger beer 
to a shop-keeper, who resold it to pltf. The 
bottle, which had been purchased by defts., was 
defective, but defts. when they sold it had no 
knowledge of the defect. PlaintilT, who was 
injured tt^ough the bursting of the bottle when 

opened, brought an action against 
defts. in which the jury found that the accident 
was caused by the defect in the bottle ; that the 
defect was not a latent defect which could not 
have been discovered by the exercise of reasonable 
care & skill, & that the defect was owing to the 
negligence of defts. : — Held : as defts. had in fact 
no actual knowledge of the defect in the bottle 
they were not liable, notwithstanding that such 
defect was discoverable by the exercise of ordinary 
care. — B ates v. Batey <fe Co., Ltd., 11913] 3 
K. B. 351 ; 82 L. J. K. B. 9G3 ; 108 L. T. 103G ; 
29 T. L. R. GIG. 

Negligence generally .]- 7 ~ 6 'ee Negligence, Vol. 
XXXVI., pp, 0 et seq. 


who was a publican, defts., who were dealers, 
sent whisky which was invoiced at the controlled 
price applicable to whisky 30 imder proof & was 
accompanied by a certificate under Spirits Act, 
1880 (c. 24), s. 108. The whisky was in fact 
30*9 under proof, & pltf. was prosecuted for selling 
it above the maximum price. She successfully 

E leaded that she had sold the spirits as received 
y her. In an action against the dealers to 
recover the costs incurred by her in defending the 
summons : — Held : on the sale of controlled 
articles there was an implied warranty that the 
sellers were not rendering the buyers liable to 
penalties, &, that the goods were such as might 
legally be sold at the prices charged, the damages 
in this case flowed from the breach so as to make 
the sellers liable. — Proofs v. Chaplin (W. H.) 
& Co., Ltd. (1920), 37 T. L. R. 112, D. C. 

861. Legality of sale.] — Proofs 

Chaplin (W. H.) & Oo., Ltd., No. SQO, ante. 

Fitness for particular purpose .] — See Nos. 
710-716, < 

Merchantable quality .] — See Nos. 772-777, 

ante. 


Sect. 12.— MEDICINES AND POISONS. 

See Medicine k> Phar-macy, Vol. XXXIV., pp. 
5G1, 5G7-570, Nos. 200, 201, 242-272. 


Sect. 10.— FERTIUSERS, FEEDING STUFFS, 
AND SEEDS, 

See Agriculture, Vol. II., vp. 115-116, Nos. 
971-078. 


Sect. 11. — FOODS. 

858. Express warranty— As to quality of flour.] 

— Harnor V. Groves, No. 94G, post. 

859. As to quality of milk — Continuing 

warranty.] — A general warranty in wilting given 
by wholesale milk dealers to a film of retail dealei-s 
that “ all milk which may hereafter be supplied 
by us to you shall be pure new milk with all the 
cream as yielded by the cow & unadulterated ” 
is a continuing warranty applying to every con- 
signment of milk delivered under it. — Thomas, 
Ltd. V. Houghton, [1911] 2 K. B. 959 ; 81 L. J. 
K. B. 21 ; 105 L. T. 825 ; 75 J. P. 623 ; 9 L. O. R. 
1142 ; 22 Cox, C. C. 028, D. C. 

Adulteration & impoverishment.] — A^ee, generally^ 
Food Drugs, Vol. XXV., pp. 70-108. 

Warranty as defence.] — See Food & 

Drugs, Vol. XXV., pp. 93-101, 115, Nos. 188- 
24G, 380. 

Sale of unwholesome food.] — See Food & 
Drugs, Vol. XXV., pp. 108-115. 

Particular articles of food.] — See Food & 
Drugs, Vol. XXV., pp. 110-131. 

860. Implied warranty — Goods controlled in war 
time — Buyer not rendered liable to penalty.] — In 
response to an order for “ whisky ’’ from pltf.. 


Sect. 13. — ^PICTURES. 

862. Ascription to particular artist — In cata- 
logue.] — The putting down the name of an artist 
in a catalogue as the painter of any picture, is 
not such a warranty as will subject the party 
selling to an action, if it turns out that ho might 
be mistaken, & that it was not the work of the 
artist to whom it was attributed. — Tend wine v. 
Slade (1797), 2 Esp. 572 ; 170 E. R. 459, N. P. 
Annotations : — Distd. Power v. Barham (1836), 4 Ad. & El. 

473. Consd. <h>c V. Lucas (1867), 16 L. T. 357. 

863. In bill of parcels.] — In assumpsit for 

breach of a warranty of pictures, it was proved, 
among other things, that deft., at the time of the 
sale, gave the following bill of parcels : — ^four 

I pictures, views in Venice, Canaletto, IGOl. The 
' judge left it to the jury upon this & the rest of 
the evidence, whether deft, had contracted that 
the pictures were those of the artist named, or 
whether his nfime had been used merely as matter 
of description, or intimation of opinion, the juiy 
foimd for pltf., saying that the bill of parcels 
amoimted to a warranty : — Held : the question 
had been rightly left to the jury, & the verdict 
was not to be disturbed. — Power v. Barham 
(1830), 4 Ad. & El. 473 ; 1 Har. & W. 683 ; 6 
Ncv. & M. K. B. 62 ; 6 L. J. K. B. 88 ; 111 E. R. 
865. 

Annotations : — Refd. Garter v. Crick (1859), 33 L. T. O. S. 

166 ; Geo v. Lucas (1867), 16 L. T. 357. 

864. In sale notes.] — Pennell v. Arch- 

BUT-r (1847), 9 L. T. O. S. 195 ; 11 Jur. 762. 

865. Question of warranty for jury.] — Lomi 
V. Tucker, No. 623, ante. 

666. .] — De Sewhanberg v. Buchanan, 

No. 936, post. 

667. .] — Power v. Barham, No. 863, ante. 


PART III. SECT. 11. 

868 i. Express warranty — As to 
qualUy of flour .] — Where flour Is 
guaranteed to Inspect of a particular 
grade, such as No. 1 superfine,** 


It must Inspect sweet of that grade. 
If It inspects as of the grade contracted 
for, but sour, the guarantee is broken. — 
Bain v. Goodeuham (1857), 15 U. 0. R. 
33.— CAN. 


PART III. SECT. 13. 

1. Ascription to particular artist .] — 
Hyslop v. Shirlaw (1905), 7 F. (Ct. of 
Seas.) 875 ; 42 Sc. L. H. 668 ; 13 
S. L. T. 209 .— scot. 
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Sect. 14.— SHIPMENT OF GOODS. 

868. Disclosure ot name of vessel.] — Busk v. 
Spence, No. 670, ante, 

869. Disclosure by seller to broker — 

Usage of Liverpool — Buyer bound.] — Defts., 
London merchants, employed a broker at Liver- 
pool to purchase some wool. The broker 
negotiated a sale by pltf. to defts. of certain bales 
deliverable at Odessa, “the names of the vessels 
to be declared as soon as the wools were shipped.** 
In this transaction the broker acted for both 
pltf. &; defts. By the custom of Liverpool, where 
a contract contained a stipulation that notice 
of an event should be given by the vendor to the 
vendee, it was usual for the vendor to give the 
notice to the broker who communicated it to 
the vendee : — Held : defts. were bound by such 
usage, therefore a notice by pltf. to the broker, 
of the names of the vessels on which the wools 
were shipped was a performance of that stipula- 
tion, although the broker omitted to communicate 
them to defts. — Graves v. Lego (1857), 2 H. & N. 
210 ; 20 L. J. Ex. 316 ; 5 W. R. 597 ; 157 E. R. 
88 ; auh nom. Greaves v. Lego, 29 L. T. O. S. 
145 ; 3 Jur. N. S. 519, Ex. Ch. 

Annotations : — Consd. Sweetlnp: v. Pearoo (1859), 7 C. B. 

N, S. 449. R^d. GUkcs v. Leonino G858), 4 Jur. N. S. 

637 ; White v. Beeton (1861), 30 L. J. Ex. 373 ; Kidstoii 

V. Monceau Ironworks (Jo. (1902), 86 L. T. 55G. 

870. Failure of broker to inform 

buyer.] — Graves v. Lego, No. 869, ante, 

871. Disclosure after knowledge of loss of 

ship — Knowledge of seller & buyer.] — By a con- 
tract dated Dec. 11, 1917, defts. sold goods to 
pltf. to be shipped during Dec to Feb. 1918, per 
steamer from the East to Liverpool, where they 
were to be delivered, the name of the vessel, 
marks & full particulars to bo declared to the buyer 
in writing with due despatch. The contract also 
provided ; “ (a) Should the vessel or vessels 

which may apply to this contract bo lost before 
declaration this contract to be cancelled so far 
as regards such lost vessel or vessels on the pro- 
duction of the bill or bills of lading or other satis- 
factory proof of shipment by sellers so soon as 
fairly practicable after the loss is ascertained, 
(d) Should the vessel or vessels & the goods or any 
portion thereof be lost, the contract to be cancelled 
for the whole or any sucli portion, but should the 
vessel or vessels be lost & the goods or any portion 
thereof be transhipped to some other vessel or 
vessels & arrive on account of the original importer, 
this contract to stand good for the whole or such 
portion.’’ On Mar. 27, 1918, defts. declared in 
fulfilment of the contract goods shipped on a 
named steamer which saileci from Singapore on 
Jan. 21, 1918, but was lost at sea by enemy 
action about Feb. 26, 1918. At the time of the 
declaration both pltf. & defts. knew that the ship 
& cargo had been lost. In an action for damages 
for failure to deliver pltf. contended that the 
declaration, having been made after defts. knew 
of the loss of the vessel, was invalid : — Held : the 
declaration was made with due despatch, & was 
good although made with knowledge of the loss, & 
the contract was consequently cancelled. — C ijvrk 
V, Cox, McEuen Co., [1921] 1 K. B. 139 ; 89 
L. J. K. B. 596 ; 122 L. T. 647 ; 15 Asp. M. L. 0. 
5 ; 25 Com. Cas. 94, C. A. 

872. Goods free on board — Necessity to name 
vessel.] — Assumpsit on an agreement “ to give 
yearly free to pltf. during three years twenty tons 


Goods. 

of coals, to be put free on board ship at Cardiff 
for the use of pltf.” Breach, that defts. did not 
give pltf. yearly or at any time during the said 
three years twenty tons of coals, etc., in the terms 
of the contract ; — Held : bad for want of an 
averment by pltf. that he was ready & willing to 
receive the coals, & that he had named a ship on 
which deft, was to deliver them. — A rmitagb v. 
Insole (1850), 14 Q. B. 728 ; 19 L. J. Q. B. 202 ; 
14 L. T. O. S. 439 ; 14 Jur. 619 ; 117 E. R. 280. 

Annotations : — Apld. Sutherland v, Allhuaen (1866), 14 

L. T. 666. Consd. Budgott v. Binnington (1890), 25 

Q. B. D. 320. 

. 873. .] — Assumpsit on a contract for 

the sale of fifty tons of bicarbonate of soda at 
“ £11 per ton in 1 cwt. kegs ; or, if taken in 10 
cwt. casks, the price to be IO 5 . less per ton ; free 
on board, to be delivered in equal montlily quanti- 
ties during Apr., May, & June, 1865.” Averment, 
that defts. duly delivered divers portions of the 
goods according to agreement, & that pltf. was not 
required by defts. to accept delivery of the residue. 
Breach, non-delivery of the residue. Plea, that 
defts. were ready & willing to deliver the residue 
according to the agreement, whereof pltf. had 
notice, & that pltf. was not ready & willing to 
accept, & would not accept, & did not require 
delivery of the same : — Held : before defts. were 
bound to deliver the goods, pltf. was bound to 
name the sliip or the place where he desired the 
goods to be delivered, k a tender of the goods by 
defts. was not a condition precedent to their 
delivery, or to the ship or place being named by 
pltf. — Sutherland v, Allhusen (1866), 14 L. T. 
666 ; 2 Mar. L. 0. 349. 

874. Shipment by particular vessel — Vessel 
capable of carrying goods.] — An agreement for 
the sale of certain steam engines & boilers con- 
tained the following clause: “ the remaining four 
tons, being one of the boilers, to be delivered by 
one of the first ships that sails from Liverpool 
to Plymouth that can take it. In an action for 
the non-delivery : — Held : pltf. was bound to 
show that a vessel had sailed from Liverpool that 
could have taken the boiler whole. — Harrison 
V, Bancker (1847), 10 I.. T. O. S. 162. 

875. .] — Deft., by bought & sold 

note, contracted to sell to pltf. “ about 500 tons 
nitrate of soda, in bags, of good merchantable 
quality,” to be ready for delivery by a given day, 
at a certain price & upon certain terms & con- 
ditions. The contract then proceeded, — “ It is 
understood that the above nitrate of soda is to 
form the full & complete cargo of the John Phillips ^ 
345 tons register, now on her passage to Sydney, to 
proceed thence without undue delay to the west 
coast of South America, there to load the above. 
In the unexpected event of the Johyi Phillips 
getting ashore, or being unable to prosecute her 
voyage, from any casualties of the sea, then the 
seller agrees to deliver, & the buyer agrees to 
take, in lieu thereof, another cargo or cargoes of 
about equal quantity, to be named at the earliest 
practicable period prior to aiTival off the coast. 
The only ground on which the seller is to be 
excused delivery of the above nitrate of soda, 
is the loss of the vessel, or that which may be 
substituted for it, on her homeward voyage ; in 
which case this contract is to be considered void, 
but in no other event whatever”: — Held: (1) 
this was an absolute contract for the s^e of 500 
tons more or less, & not of a quantity limited by 
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m. Shipment by particular vessel — 
First class vessel.] — To an action 


brought for the non-acceptance of a 
cargo of sugar, deft, pleaefod that his 
^dertaking & promuM^ were made & 
givon subject to a proviso, which had 


not been complied with, that the 
sugars should be ehipned in a fltst- 
olass vessel : — Held : this was a con- 
dition precedent, the uon*porformanco 
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the capacity^ ol the vessel named ; though, aenible, 
the incapacity of the John Phillips to carry the 
whole 600 tons would excuse the seller from bring- 
ing it all home by that vessel ; (2) the contract 
did not amount to a warranty that the John 
Phillips should be of capacity to carry the whole 
600 tons.—BoTjRNE v, Seymour (1855), 10 C. B. 
337 ; 24 L. J. C. P. 202 ; 25 L. T. O. S. 162 ; 1 
Jut. N. S. 1001 ; 3 W. R. 511 ; 139 E. R. 788. 


l:;-^enerally, Mentd. Kolsall v. Marshall (1856), 

876 . — Impossibility of performance by such 
ship — Sailing ship.] — A shmore & Son v. Cox 
(0. S.) & Co., No. 608, ante, 

877 . Damage to vessel.] — By a con- 

tract made in Oct. 1899, defts. sold to pltf. a 
cargo of cotton seed, to be shipped per steamship 
Orlando at an Egyptian port during the month 
of Jan. 1900, & to be delivered to pltf. in the 
United Kingdom. The contract provided that, 
in case of prohibition of export, blockade, or 
hostilities preventing shipment, the contract or 
any unfulfilled part thereof should be cancelled. 
In Dec. 1899, the Orlando was stranded through 
perils of the sea without default on defts.* part, 

was so much damaged as to render it impossible 
for her to arrive at the port of loading in time to 
load during Jan. In an action by pltfs. against 
defts. for failure to ship a cargo under the contract : 
— Held : the contract must be construed as sub- 
ject to an implied condition that, if at the time 
for its performance the Orlando should, without 
default on defts.’ part, have ceased to exist as a 
ship fit for the purpose of shijiping the cargo, 
then the contract should be treated as at an end ; 
& the action was therefore not maintainable. — 
Nickoll & Knight v , Ashton, Edridge Co., 
[1901] 2 K. B. 120 ; 70 L. .T. K. B. 000 ; 84 L. T. 
804 ; 49 W. R. 513 ; 17 T. L. R. 467 ; 9 Asp. 
M. L. C. 209 ; 0 Com. Cas. 150, 0. A. 

Annotationa : — Consd. Chandlor v. Wobster (1904), 73 

L. J, K. B. 401 ; Duuford v, Cia Anoninia Marltima 
Union (1911), 104 L. T. 811. Distd. Seville & United 
Kingdom Carrying Co. r. Mann, George (1915), 32 T. L. R. 
192. Apld. Be Stiipton, Anderson & Harrison, [1915] 3 
K. B. 670. Befd. Tredegar Iron & Coal Co. v. Hawthorn 
(1902), 18 T. L. R. 716; Blakeley v. Muller, Hobson v. 
Pattonden (1903), 88 L. T. 90 ; Krcll v. Henry, (1903] 2 
K. B. 740 ; Leiston Gas Co, v. Leiston -cum -Size well 
U. C., [1916] 2 K. B. 428 ; Tamplin S.S. Co. v. Anglo- 
Mexlcan Petroleum I’roducts Co., [1916] 1 K. B. 485 ; 
Metropolitan Water Board v. Dick, Kerr, [1917] 2 K. B. 1 ; 
Blackburn Bobbin Co. v. Allen, [1918] 1 K. B, 540. Mentd. 
Horlock V. Beal, [1916] 1 A. C. 486. 

878 . Goods to be taRen ex quay.] — N eill zk 
Whitworth, No. 395, ante. 

879 . Ship to be in particular port.] — Oppen- 
HEiM V. Eraser, No. 482, ante. 

880 . “Shipment to France.”] — Goods were 
taken to a French port & thence to London : — 
Held : this was not “ shipment to France ” witliin 
the meaning of the contract. — B erk & Co., Ltd. 
P. Day & White (1897), 13 T. L. R. 475. 


Annotation : — Mentd. lie Rubel Bronze & Metal Co. & Vos, 
[1918] 1 K. B. 315. 


881. Shipment in good order & condition.] — 

CoMPANiA Naviera Vasconzada V. Churcihll & 
Sim, Same v. Burton & Co., No. 1024, post. 

882. Prevention of shipment by force majeure — 
Hostilities.] — On Dec. 5, 1914 a coaling contract 
was entered into between pltfs., the owners of a 
line of steamships, & defts., a coaling co., by which 
it was agreed that pltfs. should take all the bunker 
coal they wanted at (mier alia) Algiers from 
defts., & that defts. should supply all the coal 
norm^ly needed by pltfs. at that port. The 


form of contract utilised was one in use before 
the outbreak of the war, contained a clause 
allowing defts. to cancel the contract if either 
Great Britain or Franco became engaged in war 
with any other power. A slip, however, was 
pasted on the contract, which provided that, 

“ notwithstanding the war clause in the contract, 
depdts will supply during the present hostili- 
ties . . , should circumstances arise to further 
interfere in any manner with the supply, ship- 
ment, carriage, or delivery of the coals, this con- 
tract is subject to cancelment by suppliers.” In 
Feb. 1915, defts. refused to supply one of pltfs.’ 
ships with coal at Algiers, & pltfs. were thereby put 
to expense in obtaining coal elsewhere. In an 
action by pltfs. for breach of contract defts. con- 
tended that they were protected from liability 
by the exception clause in the contract & added 
slip. It appeared that between Dec. 1914, 

Feb. 1915, there was a great rise in freights between 
Cardiff & Algiers. The judge held that the word 
“ supply ” in the slip meant supply to defts. at 
Cardiff, & not to pltfs. at Algiers, & was satisfied 
that if defts. were bound by their contract they 
would have had difficulty in chartering a vessel 
between these places at more than double the 
freights prevalent when the contract was made : 
— Held : since, to fulfil their contract, defts. 
would not only have been put to extra expense, 
but would have had difficulty in obtaining ships, 
there was “ interference ” within the meaning of 
the slip, <fe therefore, defts. were excused from 
liability. — Scheepvaart Maatschappij Gylsen 
V. North African Coaling Co. (1910), 85 L. .T. 
K. B. 1380 ; 114 L. T. 755 ; 13 Asp. M. L. C. 339. 
Annotation : — Reid. Tennants (Lancashire) v. Wilson (1917), 

23 Com. Cas. 41. 

883. -- — .] — Pe Comptotr Commercial 

Anversois & Power, Son Co., No. 893, post. 

8 g 4 .. Usage ol dried fruit trade.] — The ct. 

found that since the outbreak of war in 1914 it 
had been a universal custom in the dried fruit 
trade to insert in all contracts for the sale of 
sultanas a clause as follows, “ Should shipment 
be prevented by force majeure such as prohibition 
of export, blockade, war, or any consequence of 
warlike operations, this contract or the then 
unfulfilled part thereof to be cancelled without 
claim. ’ ’ The ct. , therefore, rectified certain bought 
& sold notes by the addition of this clause on the 
ground that the parties must be taken to have 
contracted on this basis. — Caraman Rowley 
May V. Aperghis (1923), 40 T. L. R. 124. 

885. Dating ol bill ol lading — On provisional 
Invoice — Error unaffected by letters “ E. & O. E.”] 
— By a contract dated Jan. 23, 1925, the sellers 
sold to the buyer about 50 tons of .Japanese green 
peas. The conditions of the contract included : — 
” Provisional invoice based on bill of lading 
weight with ship’s name & date of bill or bills of 
lading shall be sent by shipper’s house . . . within 
three days after arrival of documents in Europe 
& by other sellers to their buyers respectively in 
due course after receipt.” ” Shipment as per 
bill or bills of lading dated or to be dated Feb. 
& or Mar. 1925.” “ Bill of lading to be dated 

when goods actually on board.” 

The provisional invoice described the bill of 
lading as dated Feb. 1, 1925, but the date of the 
bill of lading was Fob 2, 1925. On the pro- 
visional invoice appeared the letters “ E. & 
O. E.” which were understood to mean ‘‘errors 
& omissions excepted.” The buyer refused to 


of which entitled deft, to repudiate the 
contract. — Schmidt v. Boyd (1866), 
15 L. T. 446.~IR. 


n. .]— Bihari Lal v. Mad- 

HU8UDUB Kundu (1869), 2 B. L. R. 
154. — IND. 


o. .] — Bhailal Chaturbhai 

Patel v. Kalyanrai Vrajrai Desat 
(1921), I. L. R. 45 Bom. 1222.— IND. 
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Sect, 14. — Shipment of goods* Sects. 15, 16 dt 17 ; 

Sub-sect 1.] 

accept the peas on the ground that the error was 
material, & that the provision that the date of 
the bill of lading must be given in the provisional 
invoice was a condition precedent. Arbitrators 
decided in favour of the buyer, & found that a 
wrong statement in a provisional invoice as to 
the date of a bill of lading under a contract in this 
form affected the substance of the contract : — 
Held : the provision as to the date of the bill of 
lading being stated in the provisional invoice was 
not a warranty only, but a condition, that the 
letters “ E. & O. E."’ did not remedy the error, & 
in the circumstances the award must be confirmed . 
— Berg (V.) & Sons v. Landauer (1925), 42 
T. L. K, 142. 

886, Shipment ‘Mn usual bags.*^ — Defts. sold 
to pltfs. a quantity of Calcutta barley. This 
sale was on c.i.f. terms, shipment to be made 
“ in the usual bags.’* Pltfs. took up the docu- 
ments & paid the price before the barley arrived, 
& when it arrived they claimed to reject it on the 
ground of bad quality. The claim was referred 
to arbn., & an award was made that pltfs. were 
entitled to reject that the sellers must refund 
the price. The sellers then refused to carry out 
the award, on the ground that it must be mutual, 
& that a term must be implied in it that on 
receiving back the price pltfs. must return the 
barley to defts. in the condition in which they 
received it, which they were unable to do because 
on receipt of the barley they had turned it out 
of the bags in which it had beer delivered to them 
& had bulked it in a warehouse & had afterwards 
put it in different bags & had disposed of the 
original bags. In an action by pltfs. on the 
award: — Held: (1) pltfs. were entitled to have 
the award enforced as it stood without any implied 
term being read into it *, (2 ) whether that was so 
or not, the contract was one for the sale of barley, 
not for the sale of barley in particular bags, & as 
pltfs. were prepared to return the actual barley 
received by them defts. must accept its rejection. 
— Dower (E. M.) &. Co. v Corrie MAccoLii & 
Sons, Ltd. (1925), 42 T. L. K. 43. 

Time of shipment.] — See Sect. 2, sub-sect. 3, ante . 


Sect. 15. —GOODS BY WEIGHT. 

See WEroHTs & Measures. 


Sect. 16.— FALSE TRADE DESCRIPTION. 

See Trade Marks, Trade Names, & Designs. 


Sect. 17.— OTHER CONDITIONS AND 
WARRANTIES. 

Sub-sect. 1. — Conditions. 

887. Approval of goods by inspector — To be 
notified within reasonable time — Whether such 
condition Implied.] — In an action on a contract 
by defts. to deliver goods at the wharf of third 


parties, in equal portions, in four months, to be 
made to the satirfaction of the inspector of such 
parties, & if not so made, to be removed by defts., 
& others substituted in the time named, to wit, 
four months ; averments of performance on 
pltfs.’ part, & breach that the goods were delivered 
& not made to the satisfaction of the inspector, 
whereby they were rejected, & pltfs. lost the 
benefit of a contract with the third parties men- 
tioned : pleas, denying the contract as stated ; 
denying the breach ; & alleging that the contract 
was subject to a condition that the disapproval 
of each portion should be notified in a reasonable 
thne after its delivery. The contract, as stated, 
being proved, in fact, & it not appearing that 
there was any such condition in fact : — Held : 
there was no such condition implied in law from 
the contract as stated or proved ; nor that the 
disapproval should be notified within the time 
named, or the four months ; &, the jury not 

having found that the disapproval was in an un- 
reasonable time, the ct. discharged a rule to enter 
the verdict for defts. — COUI.8ON v . Attwood 
(1857), 26 L. J. Ex. 244. 

888. Sale by manufacturer as such — Goods 
must be of manufacturer’s make.] — On the sale of 
goods by a manufacturer of such goods, who is 
not otherwise a dealer in them, there is, in the 
absence of any usage in the particular trade or 
as regards the particular goods to supply goods 
of other makers, an implied contract that the 
goods shall be those of the manufacturer’s own 
make. 

Pltfs., who were manufacturers but not dealers 
in iron, by a written contract, on the margin of 
which was their trade mark, a crown with their 
initials, contracted to sell to defts., who thereby 
contracted to buy of pltfs., 2,000 tons of ship 
plates of the quality known as “ Crown,” to pass 
Lloyd’s survey to be delivered monthly, at defts.’ 
shipyard. The contract contained a strike clause 
by which the supply of the iron contracted for 
might be suspended during the continuance of 
any strike of workmen ; but it had no express 
stipulation that the plates should be of i)ltfs.’ 
manufacture. Before the contract was com- 
pleted pltfs. closed their works, & proposed to 
complete the contract by delivery of ship plates 
of the quality mentioned in the contract made 
by another firm. Defts. having refused to accept 
these, pltfs. sued them for breach of contract. 
At the trial defts. tendered evidence to show that 
in the iron trade there is a custom that, under a 
contract between a manufacturer of iron plates 
& a customer for the supply of them, the seller 
must, in the absence of stipulation to the con- 
trary, supply plates of his own make, & that the 
purchaser is entitled to reject other plates if 
tendered, though of the quality contracted for. 
The judge at the trial rejected this evidence, & 
gave judgrnent for pltfs.: — Held: (1) such evi- 
dence was improperly rejected ; (2) without such 
evidence defts. were entitled to succeed, as the 
contract implied that the plates to be supplied 
should be of the manufacture of pltfs., & there- 
fore pltfs. could not require defts. to accept plates 
not of their own manufacture, even though of 
the quality contracted for, & as good as those 


PART III. SECT. 17, SUB-SECT. 1. 

p. approval of goods by inspector — 
Inspection to be by inventor of goods 
supplied — Inspection by substuute on 
refusal of inventor ,] — Cowan v, Fisher 
(1900), 31 O. II. 426.— CAN. 

Q. Oovemment injector — In- 

spection by assistant — Sufficiency of.] 


—Fawcett v. Hatfield & Scott 
(1919), 50 D. L. R. 322.— CAN. 

888 i. Sale by manufacturer as such — 
Goods must he of manufacturer* a make.] 
— In tho absonce from a contract of 
specific words to the contrary, there is 
an Implied warranty, in the nature of 
a condition or undertaking where the 
vendor is a manufacturer, that tho 


goods are of his manufacture.- - 
Randall v. Sawyer-Massey Co., 
Ltd. (1919), 43 O. L. R. 602.— CAN. 

888 li. — .] — West Stockton 

Iron Co., Ltd. v. Neii.son & Maxwell 
(1880), 7 R. (Ct. of Sesfl.) 1055.— SCOT. 

888 iii. .] — Johnson & 

Heat v. Nioholl & Son (1881), 8 R. 
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made by pltfs. themselves. — ^.T ohnson v, Baylton 
(1881), 7 Q. B. D. 438 ; 60 L. J. Q. B. 763 ; 46 
L. T. 374 ; 30 W. B. 350, 0. A. 

Armot(Uinn : — As to (2) Refd. Staroy v. Chllworth Qimpowdor 

Co. (1889), 24 Q. B. D. 90. 

889. Sale of wool — Time for weighing — Sale by 
weight at auction.]— Forder p. Waldron (1901), 
46 Sol. Jo. 655, D. 0. 

890. Sale of rag flock — Conditions as to stan- 
dard of cleanliness— Rag Flock Act, 1911 (c. 52).] — 
Where a second-hand furniture dealer purchases 
bed^ng stuffed with rag flock, & sells it without 
having dealt with or altered it by process of 
manufacture or otherwise, he does not commit 
an offence against above Act, by reason of the 
fact that at the time of the sale the rag flock did 
not conform to the prescribed standard of clean- 
liness. — Cooper v , Evan Cook’s Depositories, 
Ltd., [1915] 1 K. B. 344 ; 84 L. J. K. B. 382 ; 112 
L. T. 431 ; 79 J. P. 159 ; 31 T. L. B. 82 ; 13 
L. G. B. 368 ; 24 Cox, C. C. 504, D. C. 

891. ] 

above Act, s. 1 , is not limited to rags which have 
become polluted through having been used in 
association with human or animal life, & it includes 
cuttings from woven jute fabric cut away as waste 
in the process of manufacture. — C ooper v . Swift, 
[1914] 1 K. B. 253 ; 83 L. J. K. B. 030 ; 110 L. T. 
79 ; 78 J. P. 57 ; 12 L. G. B. 115 ; 23 Cox, C. C. 
759, D. C. 

Annotation: — Folld. Balmforth v. C^hadbum, [1927] 1 

K. B. 663. 

892. .] — The Bag Flock Act, 

1911 (c. 52), s. 1 (1), provides that a person shall 
not sell or have in his possession for sale flock 
manufactured from rags unless the flock conforms 
to a standard of cleanliness prescribed by regula- 
tions made as therein provided. The Bag Flock 
Begulations, 1912, made under that Act in relation 
to flock manufactured from rags provide by art. 1 
that flock shall be deemed to conform to the 
standard of cleanliness for the purposes of the 
above sub-sect, when the amount of soluble chlorine 
in the form of chlorides removed by thorough 
washing with distilled water at a temperature not 
exceeding 25 degrees Centigrade from not less than 
40 grammes of a well mixed sample of flock does 
not exceed 30 parts of chlorine in 100,000 parts of 
the flock : — Held : the word “ rags ” in the above 

revisions is not limited to rags which have 
ecome j^olluted through association with human 
or animal life, but it includes flock made from new 
& uncontaminated material. — Balmforth v. Chad- 
burn, [1927] 1 K. B. 663 ; 96 L. J. K. B. 616 ; 136 
L. T. 305 ; 91 J. P. 21 ; 43 T. L. B. 122 ; 25 
L. G. B. 39 ; 28 Cox, C. C. 286, D. C. 

893. Dissolution of contract on frustration of 
adventure.] — By eight contracts in similar form, 
made in June & July, 1914, a firm of merchants 
in New York sold to a co. which carried on business 
at Antwerp a quantity of wheat to be shipped 
during Aug. not later than the middle of Sept. 
1914, from an Atlantic &/or Canadian port at 
sellers’ option, under one contract to Botterdam 
& under the rest to Antwerp, at a price free on 
board including freight & insurance, to be paid net 
cash on presentation of bills of lading &/or delivery 
order. The contracts provided that the sellers 
were to furnish marine policies of insurance for 
2 per cent, over invoice amount ; & they contained 


the following clauses ; In the event of war, should 
sellers not have received from buyers approved 
English &;/or American policies ... for approxi- 
mate invoice amount covering war risk three days 
prior to shipment, sellers shall have the right, if 
they think fit, & are able, to cover war risk for 
account & risk of buyers.” ” In case of pro- 
hibition of export, force majeure, blockade, or 
hostilities preventing shipment, tlds contract or 
any unfulfilled part thereof shall be at an end.” 

At the beginning of Aug. the sellers cabled to the 
buyers that they could not effect insurance against 
war risks & that they were therefore unable to sell 
the drafts, & asking the buyers to arrange for pay- 
ment in New York. The buyers refused, & the 
sellers on Aug. 6 cancelled the contracts. The 
buyers claimed damages for breach of contract. 
The dispute was referred to arbn. in London under 
a clause in the contracts. The wheat was in fact 
shipped, but for other buyers & for other ports. 
The sellers claimed that they were entitled to treat 
the contracts as cancelled as they were unable to 
sell in America exchange on Botterdam or Antwerp. 
The arbitrators found that the business of exporting 
grain from America to Europe was based upon the 
sale of exchange in America & it had long been a 
well-recognised usage or custom for shippers of 
grain from America to sell or negotiate the exchange 
to or with an exchange buyer in America, & the 
sale of wheat could not be carried out unless such 
exchange were possible, & it was an implied term 
&/or condition of the contracts that the sellers 
should at all material times be able to sell or 
negotiate the exchange ; that the buyers were 
aware of this usage or custom at the time when the 
contracts were made ; that from Aug. 1 to 6 
inclusive when the sellers claimed to cancel the 
contracts they were unable to sell exchange on 
Antwerp or Botterdam, this inability continued 
throughout the whole period for shipment provided 
by the contracts ; that from Aug. 1 to 0 inclusive 
no war insurance could have been effected by the 
sellers on the shipments ; that the commercial 
purpose of the adventure so far as the sellers were 
concerned became frustrated by the impossibility 
in the circumstances prevailing of their being able 
to sell or negotiate exchange in America ; that this 
impossibility & the circumstances prevailing were 
caused by hostilities ; Sr that shipment was pre- 
vented by hostilities within the meaning of the 
prohibition clause in the contracts. They accord- 
ingly made an award in favour of the sellers : — 
Held : (1) the shipment was not ” prevented ” by 
hostilities within the meaning of the prohibition 
clause in the contracts, “ prevention ” there mean- 
ing a physical or legal prevention ; (2) the question 
whether a term should be implied in the contracts 
providing for their dissolution on the ground of the 
frustration of the commercial adventure was a 
question of law for the ct. ; &, as the buyers were 
not concerned with the general method by which 
the sellers financed their exports of wheat to 
Europe, & considering that the contracts con- 
tained a provision as to instu'ance of war risks in 
the event of war, a term or condition could not be 
implied in the contracts that if the sellers were 
unable to sell the exchange the contracts should be 
determined. — Re Comptoir Commercial Anver- 
SOI8 & Power, Son & Co., [1920] 1 K. B. 868 ; 89 
L. J. K. B. 849 ; 122 L. T. 567 ; mb noin. Comptoir 


(Ct. of SesB.) 437 ; 18 Sc. L. R. 268.— 
SOOT. 

’ r. Sale of motor car — Condition as to 
good running order.] — Baokhous® v. 
Motor Bus sbrvioks (Adelaide), Ltd. 


ax L^<^TraATlON), [1920] S. A. L. R. 

.] — Gray-Campbell, 

Ltd. V . Coe, [1926] 2 D. L. R. 622.— 

CAN. 


a. Sale of brick making machinery — 
Condition as to capacity of outinit .] — 
Komnick System Sandstone Brick 
C o. V. British Columbia Pressed 
Brick Co., [1919] 1 W. W. R. 645.— 
CAN. 
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Sect 17. — Other conditions and warranties: Siib- 
sects » I & 2. Sect. 18 ; Suh-secfs, 1 2. ] 

COMMEBCIAIi ANVBRSOIS V. POWEK, SON & Co., 36 
T. L. R. 101, 0. A. 

Annotations : — As to (2) Reid. Larrlnagra v. Soc. Franco- 
Amerloalue Des Phosphates De Medulla (1922), 38 T. L. It. 
739 ; Tournler v. National Provincial & Union Bank of 
Knffiand, (1924) 1 K. B. 461. 

894. Delivery of goods from particular mills — 
Failure of mill to deliver.] — Hubnandrai Ful- 
CHAND V. Pragdas Bubhsen, No. 581, ante, 

895. Goods deemed to be In accordance with 
contract — Unless notification to contrary — Whether 
applicable to quantity & quality.] — Beck & Oo. v, 
Szymanowski & Co., No. 925, post. 


Sub-sect. 2 , — Warranties. 

896. Express warranty — Defendant could 
warrant.'*] — Declaration on a warranty that seed 
was good, “ which deft, could warrant,” held 
sufficient after verdict. — ^Button v, Corder (1817), 
7 Taunt. 406 ; 1 Moore, C. P. 109 ; 129 E. B. 162. 

897. Goods stated to be “on voyage."] — 
Gorrissen V, Perrin, No. 391, ante, 

898. Warranty that safe burglar proof — 
Whether absolute warranty for all time.] — 
Walker v, MilNer, No. 500, ante, 

899. Sale of chain cable — Implied warranty of 
proper test & stamp — Chain Cables Acts.] — In 
every case of a contract for the sale of a chain 
cable, whether for use on a British ship or not, 
there is an implied warranty that it has been 
properly tested & stamped in iccordance with the 
provisions of the Chain Cables Acts. — Hall v, 
Bilungham & Sons (1885), 54 L. T. 387 ; 34 
W. R. 122 ; 2 T. L. R. 124 ; 5 Asp. M. L. C. 638, 
D. C. 

900. Warranty as to quantity — ^Label on goods.] 

— ^A purchaser buying goods from a finn of good 
reputation is justified in trusting the label as to 


quantity appearing upon the package when 
received, & is not bound to make inquiry as to its 
accuracy. — ^British South Africa Co. v, Lennon, 
Ltd. (1915), 85 L. J. P. C. Ill ; 113 L. T. 935 ; 
31 T. L. R. 585, P. 0. 

901. Sale of yacht — Accuracy of survey.] — 

An agent of pltf., who had agreed to purchase a 
yacht subject to a satisfactory survey by Lloyd's, 
wrote to defts., the trustees of Lloyd’s Register 
of Shipping, asking them to instruct their sur- 
veyor to make a survey, & signed a form which 
stated that Lloyd’s would not be responsible 
for any inaccuracy or negligence of its surveyors, 
Defts. replied that the half-time survey had recently 
been completed & they offered pltf. a copy at a 
guinea. Pltf. accepted the offer, & as the report 
was satisfactory he bought the yacht, but he found 
her to be in bad condition. In an action for 
breach of an implied warranty that the survey 
was accurate : — Held : there was no implied 
warranty & the action failed. — Gage v, Beau- 
champ (1920), 36 T. L. R. 253. 


Sect. 18.— EXCLUSION OR VARUTION OF IM- 
PLIED CONDITIONS OR WARRANTIES. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), ss. 14, 55. 

902. Goods to be taken “ with all faults " — 
How far vendor divested of liability.] — A man may 
be morally, & under the terms of an Act of Parlia- 
ment, legally culpable, & yet his conduct may 
not give any right of action to a private individual 
who suffers injury thereby. A breach of a 
statutory duty may not constitute the foundation 
for a private right of action. A statement that 
the purchaser of an article must take it “ with all 
faults,” & that the vendor will give no warranty 
with it, & will refuse all future claim for compensa- 
tion, where the vendor does nothing to conceal 


PART III. SECT. 17. SUB-SECT. 2. 

b. Express warranty — How far 
purchaser protected against adverse 
claimants.] — On a sale of “ timber 
limits " hold under llcenstjs in pur- 
suance of Consolidated Statutes of 
Canada, o. 23, a clause of simple 
warranty does not operate to protect 
the purchaser against eviction by a 
person claiming to be entitled under a 
prior license to a portion of the limits 
sold. — Ducondu V.. DUPUY (1883), 9 
App. Cas. 150, P. C. — CAN, 

Q Prees warranted “ in good 

condition " — Meaning of condition .] — 
Wellington v. Fkaser (1909), 14 
O. W. R. 291 ; 19 O. L. R. 88. — CAN. 

d. Engine made ** in a work- 

ma^ike manner .**] — ^Where an engine 
is warranted -to be made in a workman- 
like manner, that warranty is not 
satisfied if it is shown that the engine 
can bo operated, but only by experts 
employed by the manufacturers. An 
en^e, to satisfy the warranty, must 
be so constructed that it can be 
operated by any gasoline engineer of 
average skill & knowledge. — Canadian 
Fairbanks Co. v. Thompson (1911), 18 
W. L. R. 658 ; 4 Sask. L. R. 475. — 
CAN. 

0^ Warranty as to quantity — 

WT'W. ii.‘'769.-^AN.' - - ' 

f. Sate of specific goods — Implied 
warranty of existence of goods .] — 
r Mort & Co. 


PART III. SECT. 18, SUB-SECT. 1. 

g. By express agreement.] — Cook- 


suuTT Plow Co. v. MiLii? (1905), 7 
Terr. L. R. 397 ; 2 W. L. R. 355.— 

CAN. 

h. .] — Mills v. Manitoba Com- 

mission Co. (1905), 2 W. L. R. 30.— 

CAN. 

k. .] — An express warranty in 

a contract for sale of goods docs not 
necessarily negative the implied con- 
dition under Sale of Goods Ordinance, 
s. 16 (1). — Reeves & Co. v. Chase 
(1908), 8 W. L. R. 313 ; 1 Alta. L. R. 
274.— CAN. 

l. .) — ^Pltfs. cannot sot up an 

implied warranty or condition for the 
purpose of getting rid of an express 
warranty to the same effect contained 
in the contract. — Elliott v. Brown 
(1910), 13 W. L. R. 090 ; 3 Sask. L. R. 
238.— CAN. 

m. .] — ^Alloock 15. Manitoba 

Windmill & Pump Co. (1911), 18 
W. L. R. 77 ; 4 Sask. L. R. 135.— CAN. 

n. .1 — In an action for 

damages for breach of warranty on sale 
of a 25 horse pouer traction-engine for 
threshing & ploughing : — Held : as to 
implied warranties, a clause in the 
agreement of sale that “ the above - 
described engine Is sold subject to the 
following conditions Sc warranties Sc 
no other,” cut out all li^lled 
warranties. — Hutchins t5. Gas Trac- 
tion Co. (1914), 29 W. L. R. 288 ; 20 
D. L. R. 204.— CAN. 

o. .] — An express warranty on 

the sale of farm machinery that 
” the vendor does not give any war- 
ranties with this machlnerj^ other 
than the fallowing : Machine is to be in 
good repair,” exoludes ^1 implied war- 
ranties. — Rivers v. White ((i). Sc Sons 


Co., Ltd. (Sask.), 11918] 3 W. W. R. 

61.— CAN. 

p. .] — A provision in a con- 

tract for the sale of goods that the con- 
tract is “ made upon the express 
condition that this order & agreement 
contains all the ternis Sc conditions of 
the sale & purchase,” excludes all 
implied warranties. — Schofield v. 
Emerson -Brantingiiam Implement 
Co., [1918] 1 W. W. R. 300 ; 38 D. L. 
R. 528 ; 11 Sask. L. R. 11.— CAN. 

q. .] — J. I. Case Threshing 

Machine Co. Incorporated i5. Webb, 
[1920] 1 W. W. R. 338 ; 13 Sask. L. R. 
151.— CAN. 

r. .] — Simmers (J. A.), Ltd. v. 

Powell, [1924] 3 D. L. R. 972 ; 55 
O. L. R. 559.— can. 

t. .] — Warrandice completely 

excluded by a covenant to the contrary. 
— Parker Sc Finnie v. Paterson 
(1816), Hume, 707.— SCOT. 

a. Intention must he clear .] — 

Implied warranty that on a sale of 
personality the thing sold shall be 
reasonably fit Sc proper for the purpose 
for which it was designed, cannot be 
evaded by the seller inserting a pro- 
vision in the contract of sale whoso 
language does not clearly deprive the 
buyer of the benefit of the implied 
provision, especially where the inserted 
clause appeaj^ on its face to have a 
distinctly different function. — ^Ala- 
bastine Co., Paris, Ltd. t5. Canada 
Producer Sc Gas Engine Co., Ltd. 
(1912), O. W. R. 841 ; 4 O. W. N. 
486 ; 8 D. L. R. 405 ; 30 O. L. R. 
394; 17 D. L. R. 813; 5 O. W. N. 
723.— CAN. 

far implied warranty 
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defect, relieves the vendor from all liability in 
reject of any defect in the article itself. 

^ If such a statement was followed by a declara- 
tion of the vendor, who knew the reverse, that he 
believed the article to be free from objection, 
there might be ground for an action of deceit 
(Lord Cairns, C.). — ^Ward v, Hobbs (1878), 4 
App. Cas. 13 ; 48 L. J. Q. B. 281 ; 40 L. T. 73 ; 
43 J. P. 252 ; 27 W. B. 114, H. L. 

Annotations: — Befd. Peters v. Planner (1895), 11 T. L. R. 
169 ; Dunn v. Currie (1902), 71 L. J. K. B. 963 ; Clarke 
V. Array & Navy Co-op. Soc„ [1903] 1 K. B. 155 ; Phillips 
w. Britannia Hj^lenic Laundry Co., [1923] 1 K. B. 539. 
Mentd. Sarson v. Roberts (1895), 43 W. R. 690. 

903. By express agreement — Right of Inspec- 
tion.] — PoLENGHi Brothers v. Dried Milk Co., 
Ltd., No. 833, ante. 


Sub -SECT. 2. — Condition as to Fitness. 

See Sale of Goods Act, 1893 (c. 71), ss. 14, 55. 

904. Whether condition excluded — Trade usage 
— Bacon trade.] — On a warranty of prime singed 
bacon evidence is not admissible of a practice in 
the bacon trade to receive bacon to a certain 
degree tainted as prime singed bacon, nor of a 
practice to preclude the purchaser from all remedy, 
if he does not discover <fe point out the defect by 
an early day. — Yates v, Pym (1816), 6 Taunt. 
446 ; 128 E. B. 1107 ; sub nom. Yeats v. Pim, 
2 Marsh 141. 

A7inotationa : — Difitd. Parker v. Palmer (1821), 4 B. & Aid. 

387. Reid. Budd v. Fairmaiiner (1831), 1 L. J. C. P. 16 ; 

Powell t’. Horton (1836), 2 Bing. N. C. 668 : Brown r. 

BiTno (1854), 18 Jur, 700 ; Humfrey v. Dale (1857), 7 

E. & B. 266 ; Lucas v. Bristow (1858), 27 L. J. Q. B. 364. 

905. Meat trade.] — By Sale of Goods 

Act, 1893 (c. 71), s. 55, it is provided that evidence 
of a trade usage, if it be such as to bind both parties 
to a contract, may set aside ordinary rights & 
liabilities which might arise under the contract 
by implication of law. So where a butcher sought 
to make a market salesman liable for selling him 
bad meat, & pleaded that he had made known the 
pui^iose for which the meat was bought, & had 
relied upon the skill & judgment of the seller : — 
Held : these conditions would primd facie give the 
purchaser a remedy under Sale of Goods Act, 1893 
(c. 71), s. 55, but the salesman was entitled to set 
up the defence that there was an implied usage 
amongst traders in the market to give no warranty 
in the sale of meat. — Cointat v. Myham & Son 


(1914), 84 L. J. K. B. 2263 ; 110 L. T. 749 ; 78 
J. P. 193 ; 30 T. L. B. 282 ; 12 L. G. B. 274, 0. A. 


Annotations : — ^Mentd. Leslie v. Reliable Advertlfilng & 
Addressing Agency, [1916] 1 K. B. 652 ; Turpin v. 
Victoria Palace, [1918 J 2 K. B. 539 ; Proops u. Chaplin 
(1920), 37 T. L. R. 112 ; Weld-Blundell v. Stephens, 
[1920] A. C. 956 ; Britannia Hygienic Laundry Co. r. 
Thornycroft (1926), 135 L. T. 83. 

906. Conduct of purchaser — ^Delay in com- 

plaining.] — Pltf. bought saffron of an inferior 
quality, which, having kept six months, & sold 
part, he then objected that the article was not 
saffron : — Held : in an action for a breach of 
warranty, from the length of time & inferior price 
given, it was such an article as pltf. intended to 
purchase. — PROSSER v. Hooper U817), 1 Moore, 
O. P. 106. 


907. Inferiority of price paid.] — Prosser 

V. Hooper, No. 906, ante. 

908. “ Guarantee to pass survey ** — Pro- 

visions.] — Pltfs. having entered into an agreement 
with the East India co. for the conveyance of 
troops to Bombay, deft, undertook to supply 
pltfs. with troop stores, “ guaranteed to pass 
survey of the East India co.’s officers ** ; — Held : 
this express warranty did not exclude the warranty 
implied by law that the stores should be reasonably 
fit for the purpose for which they were intended. — 
Bigge V. Parkinson (1862), 7 H. N. 955 ; 31 
L. J. Ex. 301 ; 8 Jur. N. S. 1014 ; 10 W. B. 349 ; 
snb nom. Smith v. Parkinson, 7 L. T. 92, Ex. Ch. 


Annotations : — Apld. Beer r. Walker (1877), 46 L. J. Q. B. 
677 ; Oilett V. Jordan, [1918] 2 K. B. 41. Reid. Jones v. 
Just (1808), L. R. 3 Q. B. 197 ; Mody v. Gregson (1868), 
38 L. J. Ex. 12. Mentd. Redhead v. Mid. Ry. (1869), 
L. K. 4 Q. B. 379. 

909. Special conditions not brought to 

buyer’s notice — Bicycle.] — Pltf. wrote to defts., 
inquiiing the price of a certain type of bicycle sold 
by them, & thereupon was sent defts.' catalogue. 
Subsequently pltf. went to defts.* depot & selected 
a bicycle. The catalogue contained at the end 
terms of sale, which excluded the implied warranty 
under Sale of Goods Act, 1893 (c. 71), s. 14, & 
contained in lieu a modified warranty & conditions 
as to repair free of charge in case any fault should 
be developed in a bicycle sold. Aja erraius slip 
at the beginning of this catalogue had a notice 
referring to the terms of sale, & then there were 
10 pages, each with a model of a bicycle depicted, 
& at the foot of the model on the last page was a 
notice calling attention to the terms of sale at the 
end. Pltf. did not read the slip, & stopped short 


cjccluded — Rigid to deliver different 
8nt>ject-7natter .'[ — On a contract of sale, 
the parties may stipulate that the rights 
or obligations which would otherwise 
attach to a sale should not apply to the 
sale in question, but a clause altering 
or limiting the effect of a contract for 
the sale of a specified article cannot be 
held to alter the subject-matter of the 
sale, nor to give the vendor a right to 
supply any article he may cnoose, 
unless clear language to that effect be 
used. — Habt-Parr Co. v. Jones 
(Sask.), [1917] 2 W. W. R. 888.— CAN. 


o. .] — Where one 

person agrees to sell & another to buy 
an article under an agreement by whicli 
the rights or obligations which other- 
wise would flow from the contract of 
sale are limited or extinguished, the 

S rovlsions limiting or extinguishing 
iies© rights or obligations have 
applioation only where the vendor 
delivers the article agreed to be pur- 
cheksed, or the purchaser agrees to 
accept a different article as the article 
he was to receive. — J. I. Case 
Threshing Machine Co. v. Mitten, 
[19191 1 W. W. R. 101 ; 44 D. L. R. 
40 ; 12 Saak. L. R. 1.— CAN. 

J. — ^voL. xx:xix. 


d. Whether statutory war- 

ranties excluded — Warranties under 
Farrn Machinery Act.] — Nolan v. 
Emerson-Brantingham Co,, [1920] 2 
W. W. R. 470 ; 15 Alta. L. R. 353 ; 49 
D. L. R. 378.— CAN. 


PART HI. SECT. 18, SUB-SECT. 2. 

e. Whether condition excluded — 
“ Guarantee to pass survey."] — In 
an action of damages for broach 
of a contract to furnish stores for 
an emigrant ship “ for twenty weeks* 
consumption, as per charterparty, 
warranted to pass survey of Govern- 
ment inspectors,** founded on allega? 
tlons of bad quality & deficiency in 
quantity: — Hdd: on a coustmotion 
of contract, the express warranty “ to 
pass survey of Government inspectors ** 
did not exclude the warranty implied 
at common law, that the goods should 
be fit for the purpose for which they 
wore fumlshea. — Cooper & Avks v. 
Clydesdale Shipping Co. (1863), 1 
Moeph. (Ct. of SesB.) 677 ; 35 3c. Jur. 
383.— SOOT. 

f. .] — On the sale of a threshing 

engine by desoription there is an Im- 


plied warranty that It shall be reason- 
ably fit for the work that the vendor 
knew the buyer wanted it for, which Is 
not inconsistent with any of the express 
warranties usually inserted in such a 
contract, — North West Thresher Co. 
V. Darrell (1905), 15 Man. L. R. 553. 
—CAN. 

g. .] — Sawyer & Massey Co. 

V. Thibart (1907), 5 W. L. R. 241 ; 
6 Terr. L. R. 409.— CAN. 

h. .] — Clark v. Waterloo 

Manufacturing Co. (1910), 16 W, L. 
R. 53 ; 20 Man. L. R. 289.— CAN. 

k. .) — Pltfs. sold machinery to 

the deft., who signed a written con- 
tract containing a special clause 
stating that “There are no other 
warranties or guarantees, promises or 
agreements, than those contained 
herein ** : — Held : this stipulation was 
not Bufflclent to exclude the implied 
condition as to reasonable fitnesa for 
the purpose for which the article was 
bought which attached to suoh a sale 
as ^s by the Sale of Goods Ordinance, 
C. O. 1905, 0 . 39, s. 16 (1), & which is 
something higher than a warranty. Sc 
not inoonsistent with the express 
warranty first set out in the oontraot. — 
H H 
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Sale op Goods. 


Sect, IS* — Exclusion or variation of implied condv' 
Hons or warraniiea: Sub-sect* 2. Sect 19; 
Sub-sect, 1, A.} 

of the third page, on which was a model of the 
bicycle he intended to buy, & did not appreciate 
that the bicycles were offered on any special terms. 
Nothing was said to Idm at the depot about any 
special or modified warranty & no reference was 
made to any special terms in either the invoice 
or receipt which were given. If the special terms 
of sale were imported into the contract for sale of 
the bicycle the claim pltf. made for damages could 
not succeed ; — Held : the bicycle was not con- 
tracted to be sold subject to the special terms & ■ 
waiTanty & therefore there was a warranty implied 
by Sale of Goods Act, 1893 (c. 71), s. 14, that the 
bicycle was reasonably fit to be ridden by pltf. 
& as it was owing to the family construction of the 
bicycle that the accident occurred, that implied 
warranty has not been fulfilled & pltf. was entitled 
to the damages claimed. — Wau^s v. Centaur Co., 
Ltd. (1921), 126 L. T. 242. 

910. Express agreement referring only to 

warranty — Seed.] — Howcboft v. Laycock (1898), 
14 T. L. R. 460 ; 42 Sol. Jo. 572, D. C. 

Anrujiations : — Overd. Wallis & Wells v. Pratt & Haynes, 

fl910] 2 K. B. 1003. Befd. Harrison v. Knowles & Foster, 

[1917] 2 K. B. 606. 

911. .] — Wauijs, Son & Wells 

V. Pratt & Haynes, No. 996, post 

912. Motor car.] — Baldry v. 

Marshall, No. 762, ante. 

913 . Coal.] — William Barker 

(Junior) & Co., Ltd. v, Ed. T. Agius, Ltd., No. 
926, post. 

914. Goods delivered different from those 

contracted lor,] — Pinnock Brothers v. Lewis & 
Peat, Ltd., No. 1029, post. 

915 . Article sold under trade name.] — 

Baldry v. Marshall, No. 762, ante. 

915 , Amblgi^ty of excluding clause.] — 

Pltfs., a ship repairing co., requiring a new inter- 
mediate pressui-e cylinder for the engine of a 
steamer which they had contracted to repair, 
obtained a quotation from dcfts., who were marine 
engineers. At the head of defts.’ letter was a 
printed notice, “ All offers are subject to our usual 
strike & guarantee clauses, accidents, etc.’^ 
Pltfs. ordered the cylinder, but after it had been 
delivered & fitted it was found to be defective. 
A new cylinder was subsequently supplied by 
defts., but owing to the delay pltfs. were not able 
to complete the repaiis in accordance with their 
contract with the shipowners, & had to pay them 


damages. In an action to recover the amount of 
the damages defts. alleged that the contract for 
the supply of the cylinder was made subject to 
‘‘ our usual ” guarantee clause & that their 
guarantee clause provided {inter alia) that “ the 
contractors shall not in any case be liable for any 
detention of the vessel or other consequential 
damages howsoever arising ’’ ; — Held : as it was 
not clear what guarantee clause was incorporated, 
since the clause suggested by defts. was inapplicable 
to the contract, & as it was not proved that defts. 
had made it clear that they intended to limit their 
liability, pltfs. were entitled to recover. — J. Gordon 
Alison & Go., Ltd. v. Wallsend Slipway &; 
Engineering Co., Ltd. (1927),43 T. L. R. 323, C. A. 

Sale of food — Notice to purchaser .] — See Food 
& Drugs, Vol. XXV., pp. 83-88, Nos. 113-145. 


Sect. 19.— BREACH OF CONDITIONS AND 
WARRANTIES. 

Sub-sect. 1. — Conditions. 

A. In General. 

See Sale of Goods Act, 1893 (c. 71), 

s. 11 (1) (a) (b) (c). 

917. Right of repudiation.] — A party published 
a prospectus for the publication of a county map 
& gazetteer, stating that the map would contain 
“ the exact limits of every parish & township in 
the county.’* Deft, agreed to take a copy of each. 
They were published, & there were lines on the 
map denoting the boundaries of townships, but no 
distinct lines to show the boundaries of those 
parishes which consisted of several townships : — 
Held : the map was not according to the pros- 
pectus, & deft, was not bound to take the map, 
although, by reference to the gazetteer, it could be 
ascertained wliat townships were in each parish > — 
Teesdale V. Anderson (1830), 4 0. & P. 198 ; 172 
E. B. 669, N. P. 

918. .] — OprENHEiM V. Fraser, No. 482, 

ante. 

919. .] — The provision in the contracts as 

to the passing of the property only applies to a 
shipment of goods which came withm the meaning 
of the contract ; it cannot apply to any others 
(Bigham, J.). — ViGEiis Brothers v. Sanderson 
Brothers, [1901] 1 K. B. 608 ; 70 L. J. K. B. 
383 ; 84 L. T. 464 ; 49 W. R. 411 ; 17 T. L. R. 
316 ; 45 Sol. Jo. 328 ; 6 Com. Gas. 99. 

Annotaiicnis : — Refd. lit Bourj?ooi8 & Wilson Holgatc? (1920), 

25 Com. Cas. 260 ; Aron v, Comptoir Wegimont, [1921] 

3 K. B. 435 ; Szymonowski v. Beck, [1923] 1 K. B. 457. 


SawykB'Massey Co. v. Ritchie (1910), 
13 W. L. R. 89.— CAN. 

l. .] — Sawyer & Massey Co. 

u. Ferguson (1911), 20 Man. L.R. 451. 
—CAN. 

m. .] — In an action upon 

promissory notes griven for’ tlie price 
of an engine sold by pltfs. to deft., 
deft, counterclaimed for breach of 
a written warranty contained in the 
agreement of sale : — Held : as deft, 
did not send the notice required by the 
agreement, &, did not discontinue the 
use of the engine until about a year 
after he purchased it, he could not 
recover upon this warranty, & he could 
not Buoce^ upon a counterclaim based 
on an impU^ warranty of fitness, 
because he had expressly agreed that 
there were no conditions or warranties 
other than these set out in the agree- 
ment. — Robert Bell Engine Co. v. 
Burke (1912), 19 W. L. R. 934; 5 
Saak. L. li. 75 ; 4 D. L. R. 342.— CAN. 

n. .] — Advance Rumelt 

Thresher Co. v. Lester, [1927] 4 
D. L. R. 51 ; 61 O. L. R. 4.— CAN. 


o. .] — Where goods ore sold 

for a specific purpose, the implied 
condition that the goods must be fit 
forjthat purpose is not superseded by 
an express warranty wlilch is not 
inconsistent with it. — Douglas &, Co. 
V. Milne (1895), 23 R. (Ct. of Sees.) 
163 ; 33 So. L. R. 128 ; 3 8. L. T. 
157.— SOOT. 

p. IrUenlion. must he clear.] — 

Regarding the implied warranty that 
goods should be reasonably fit for use 
or should be merchantable being 
articles of food, that they should be 
reasonably fit for the purpose for which 
they were supplied, tne rule Is that in 
order to get rid of such a warranty there 
must be between the vendor « pur- 
chaser a clear & distinct contract 
resulting in that effect. — Windsor v. 
Simmons (1908), 5 E. L. R. 1 39-— CAN. 

q. Goods “os classified.**] — 

M'Clem^nd V, Stewart (1863), 12 
L. R. Ir. 125.— m. 

1*. By agreemml to supylv new 

for dHecHve parts — Additional to clause 
exdvding warranties express dt implied, ] 


— Canadian Fairbanks Morse Co., 
Ltd. V. Teightmeyer, [1921] 2 W. W. 
R. 683 ; 16 Alta. L. R. 479.— CAN. 

t, .] — A warranty that 

an engine is reasonably fit for the 
purposes to which it is intended to bo 
put, implied by reason of the fact that 
pltfs. rely upon the knowled^ & 
skill of defts., is not displaced by 
reason of the fact that the contract of 
sale contains a clause providing for 
the replacement of defective parts. — 
Alababtink Co., Paris, Ltd. v. 
Canada Producer & Gas Engine Co., 
Ltd.(;^912),23 0. W.R,841; 40.W.N. 
486 ; 8 D. L. R. 406 ; ajfd. 30 D. L. R. 
394.— CAN. 

PART IIL SECT. 19, SUB-SECT. 1.— A. 

a. Biffht of repudiation — Bejection 
of goods — Breach of condition going to 
root of contraet.] — Bowes v. Cualeyeb, 
[1928] V. L. R. 295.— AUS 

5^ ,] — Hart v. Ander- 

son (1892), 24 N. 8. R. 157.— CAN. 

c. .] — ^MrroHBLL v. 

Seaman (1909), 43 N. 8. R. 8U.— CAN. 
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920. , -Thames Sax^k <Sb Bag Co., Ltd. : 

& Co., Ltd., No. 660, atde. 

— Bbnadu &, Co. 

Co., Ltd., No. 487, ante* 

922. AiioN (J.) ^ Co. 

V* COMPTOIR Wegimont, No. 669, ante* 

928. — — .] — By a contract dated July 26, 
1922, the sellers sold to the buyers 500 tons of 
palm kernels, shipment from Maiadi during Sept. 
1922. One of the terms of the cozstract was that 
particulars of the kernels, namely quantity, port 
of shipment, & ship’s name should be duly declared, 
& that the sellers were to be deemed to have made 
default in declaring shipment if tlie goods were not 
declared within six weeks of the last day allowed 
for shipment. On Aug. 17, 1922, the buyers 
agreed at the sellers’ request to accept the balance 
of the palm kernels necessary to complete the 
conta'act from a shipment which the sellers declaimed 
would arrive on board the steamship W* The W. 
did not call at Matadi, nor were any kernels in fact 
shipped on that vessel. In 8ept. 1922, theseilois 
shipped the balance of the i)alm kernels by the 
steamship A. V., ^ the documents for the goods 
were presented to the buyers in Oct. 1922, who 
then refused to take them up on the ground that 
the contract had been converted into a contract 
for palm kernels to be shmped by the W, Tlie 
arbitrators appointed under the contract held 
that the buyers were entitled to reject the goods, 
but theix* decision was reversed by the committee 
of appeal on the ground that ihei*e had been no 
effectual declaration of shipment by the JV* ^ 
that the sellers were entitled to ship the goods 
by the later steamer. Upon a case stated for the 
opinion of the ct. : — Held : there had been a 
variation of the contract by the agreement to ship 
in August by the TU., <&; the buyers were entitled 
to reject the goods which did not comply with the 
contract as varied. Tlie award of the committee 
of aijpeal was set aside that of the arbitrators 
restored. — B eiinabdino (Jourea, Lda v, I^obtek 
(W.) & Co. (1923), 129 L. T. 800. 

924. Temporary waiver of breach — Notice 

to purchaser.] — A contract, made in 8ept. for the 
sale <$6 shipment of 4,000 tons of flour, to be shipped 
to Greece not later than Nov. 7, provided that 
“ each shipment shall be deemed a sepai’ate con- 
tract,” 4fc that payment should be ‘‘by confinned 
bankers credit.” The buyer opened a banker’s 
credit which was not in fact ‘‘ confirmed ” & the 
seller, with notice of that fact, made some ship- 
ments received payment therefor by means of 
the cre^t, & also obtained from the buyer an 
extension of time to Nov. 30 for shipment of the 
balance of the flour. On Nov. 25 the seller can- 
eelled the contract as to the shipment of the 
balance of the flour, without any previous notice, 
upon the ground that the credit was not in accord- 
ance with the contract : — Held : the seller, by 
waiving for a time ttie breach of the condition as 
to a confinned credit, was not thereby bound to 
act upon that credit up to the end of the contract, 
but ho was not entitled to cancel the contract 
without giving the buyer reasonable notice of his 
intention to cancel so as to give the buyer an 
opportunity of complying with the condition. — 


V. BAYMOND ^ADnEY CoBPN. OF NEW 
York, [1017] % K. B. 473 ; 86 D. J. K. B. 1325 ; 
117 T. 330 ; 33 T. L. B. 436 ; 61 Sol. Jo. 690 ; 
22 Com. Gas. 308, O. A. 

Anndkfitona : — ApUl. E 

475V Gonsd. Moore v. Landauer 4>i4.. 

Ayi^ v.^BrUlab Legal & United Pxevident A^., 
^8] 1 ^B. C*po AflDertos Co. «. Uoy«l3 

Bank. fl021J W.N. 2lh 




Whsther right to dAhUkg^ affectod.]— A (^ntract 

note for the safe gross ^ yards 

reels of sewing cotton contained the foUowing 
condition : ” The goods deUvered sM deemed 
to be in all respects in accordance with the coutr^t 
& the buyers shall be bound to accept 
same accordingly unless the sellers sh^l 
fourteen days after the arrival of the goods at then* 
destination receive from the buyers notice of any 
matter or thing by reason whereof they may allege 
that the goods are not in accordance with the con- 
tract.” Eighteen months after delivery the 
buyers discovered for the first time that the length 
of cotton per reel was less than 200 yards, the 
average shortage being about 6 per cent., oc they 
brought an action against the sellers for dam^es 
for breach of contract. The sellers pleaded ttot 
the condition was a bar to the action • 

(1) the condition applied to quality only ,& not to 
quantity, & the buyers were entitled to judgment ; 
{2} assuming that the conditions extended to 
quantity, while the condition excluded the right 
to reject, it did not extend to the right to claim 
damages.—BECK & Co. x;. Szy^owbo & Co., 
[1924] A. C. 43 ; 93 L. J . K. B. 25 ; 130 L. T. 387 ; 
29 Com. Cas. 50, H. L. ; affg* B. 0. now. 

Mr. fin. u. BeHK & CO.. [19331 1 IX. 4>. 


457, C. A. , ,,, 

Aiuwtoiiwi : — (generally, Reid. Laactister v. ivirner, [iJwij 

2 K. B. 222. 

926. Rejection of goods — Invalid exercise of 
right to reject— Remedy in damages .]~-Applts. 
sold to resps for shipment from Hamburg to 
Liverpool, a cargo of coal to consist of biiquettos 
size 2 in., the contract providing as follows : 
“Bills of lading to bo accepted by buyers as 
absolute & conclusive proof of weight, quality, 
description, the buyers having right of inspecting 
the cargo. No warranty is expi’essed or implied, 

sellers accept no responsibility in regaxd to the 
description, size, quality, condition, or litnese for 
steaunng purposes or otherwise of the coal or luel 
contracted for or suppUed, & no reductipn in pricfi 
will be made in respect of any such matters. 

Kesiis. required the coal to supply power 
stations, & at the time of the contract applts. 
were aware of this. The cargo was shipped^ some 
of it being in the holds & the remainder on deck 
& covering the hatch covers. On arrival at Liver- 
pool the vessel had to wait for a discharging berth, 
^ the captain, finding that the cargo in the nolcte 
was boating, bought the deck cargo from res^. k, 
reinoved it & opened the hatches, itesps. then 
found that, though the briquettes on the deck were 
of the contractual size, the briquettes in the hoids 
were larger & were not suitable for use in power 
stations, & they gave notice of rejection of the 
whole cargo i—Held : (1) it was a condition of the 


.] — California 

Prune & Apricot Growers Inc. v. 
Baird & Peters, [1926] 1 p* L. R. 
.314; [1926] 8. C. R. 208.— CAN. 

e. WiUdn reasonaJtle time.} 

— Burke v, Roberts (1895), 27 N. 8. 
R. (15 R. & a.) 446.— CAN. 

.j-r-NiAGAKA Grain 

j Co. V. Reno <1»17), 38 0. L. K. 


g. 


Gn V, 


,] — ^Sawyer 8c Massey 

^W^DEiA. (1^7)^ 5 W. L. R. 


ft. .] — M'Oarter V. 

Stewart 8c Maokenwe (1877), 4 R. 
(Ct. of Boss.) 890 ; 14^. L. R. 572.— 
SCOT. 

|£. _ — Might to r^eot gU 

Inhere pari gaJp M&Mve*] — ^Aao^wcan 
AbW. BnUII^ « THBXaSW C!0. «. 


aoTT (1907), 6 W. L. R. -i 
I. Goods ^ ^ 

Where edleA of Kood 

0 not satisfy the stipi^ted de^lp- 
Ions, the (luostloti wither or not 

1 a cause for rejection or gives ri^ 

rily to a claim for damages, depends 
pon the intention of the as 

Yidenced by the contract In the light 

H H 2 
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Sect. 19. — Breach of condUiona and warranties: 

Sub-sect 1, A. & B.; sub-sect. 2, A.] 

contract that the briquettes should be of the size 
of 2 in., & the condition was effective as the 
warranty clause dealt only with warranties as 
such & did not affect a condition ; (2) resps. had a 
right to reject the underdeck i)art of the cargo, 
but as they had claimed the right to reject the 
whole cargo they had never validly exercised their 
right to reject the underdeck part ; (3) they were 
remitted to their right to recover damages for 
breach of a condition, namely, failure to ship a 
cargo in conformity with the contract. — WiUilAM 
Barker (Junior) & Co., Ltd. v, Ed. T. Agius, 
Ltd. (1927), 43 T. L. R. 751. 

Bulk not corresponding with sample.] — 

See Nos. 825-833, ante, 

027. Buyer compelled to treat breach as breach 
of warranty — ^Acceptance of goods — Remedy in 
damages.] — By a written agreement, pltf. con- 
tracted to sell to deft, from 300 to 350 bales of 
white washed Donskoy fleece wool, laid down at 
certain ports in England, “ deliverable at Odessa 
during Aug. then next, to be shipped with all 
despatch, warranted fair average q^uality ; but 
should they prove otherwise, to be t^en with fair 
allowance, to be assessed by Messrs. H. & R., 
subject to the safe arrival of the wool in good 
condition at any of the ports stated, & the names 
of the vessels to be declared as soon as the wools 
were shipped,” etc. To an action for the breach 
of this contract, by not accepting the wools, deft, 
leaded that the wools were bought, with the 
nowledge of both parties, for the purpose of 
resellmg in the course of deft.’s business ; that 
wool is an article of fluctuating value, not sale- 
able until the names of the vessels in which it was 
shipped should have been declared according to the 
contract ; & pltf. had neglected to declare the 
names of the vessels in which the wools were 
shipped until after an unreasonable time after they 
had been shipped : — Held : the provision in the 


contract, that the names of the vessels in which 
the wools were shipped should be declared as soon 
as they had been shipped, was a condition pre- 
cedent to defts.* obligations to accept & pay for 
them ; & the plea was good. 

After such acceptance, defts. would have been 
bound to pay the price, or the residue of it, & could 
not have insisted on the neglect to name in due 
time, but, if there had been any such neglect, 
would nevertheless have had their remedy for the 
damage by cross action on the contract to declare 
the names (Parke, B.). — Graves v. Lego (1854), 
9 Exch. 709 ; 2 C. L. R. 1266 ; 23 L. J. Ex. 228 ; 
23 L. T. O. S. 254 ; subsequent proceedings (1857), 
2H.&N.210,Ex. Ch. 

Annotcdictns : — Consd. Roll v. Cozoiis (1856), 18 C. B. 673. 
Apld. Pust 17. Dowie (1864), 5 B. & S. 20. Refd. Croocke- 
wlt V. Fletcher (1857), 1 H. & N. 803 ; Gilkea v. Leonino 
(1858), 4 Jur. N. S. 637 ; Newson v. Smythies (1858), 28 
L. J. Ex. 97 ; Robert v. Brett (1859), 6 C. B. N. S. 611 ; 
Seeger v. Duthle (1860), 7 Jur. N. S. 239; Behn v. 
Burness (1863), 3 B. & S. 751 ; Carter v. Scargill (1875), 
L. R. 10 Q. B. 564 ; Oppenheiiu v. Fraser (1876), 34 L. T. 
624 ; Kldston v. Monceau Ironworks Co. Q902), 86 L. T. 
556 ,* Lelston Gas Co. v. Leiston-cuni-Slzowell U. C., 
[19163 2 K. B. 428 ; Metropolitan Water Board v. Dick 
Kerr, [1917] 2 K. B. 1. Mentd. Bottinl v. Gye (1876), 1 
Q. B. D. 183 ; River Wear Comrs. v. Adamson (1877), 2 
App. Cas. 743 : Butterley Co. v. New Uucknall Colliery 
Co., [1909] 1 Ch. 37. 

928. .] — Wallis, Son & Wells 

V, Pratt & Haynes, No. 996, post, 

B, Waiver of Breach, 

Sale of Goods Act, 1893 (c. 71), s. 11 (1) (a) (c). 

929. Temporary waiver — Whether continuing to 
end of contract.] — Panoutsos v, Raymond Had- 
ley OoRPN. OF New York, No. 924, ante, 

930. When to be evidenced in writing.] — 
Hartley v, Hymans, No. 580, ante. 


Sub-sect. 2. — Warranties. 

A, In General, 

931. Warranty given by servant — Liability of 
master.] — A master is not liable on the warranty 


of the surrounding circumstances. — 
Weil v. Collis LBATnBR Co., [1927] 2 
1). L. K. 141 ; [1927] S. C. R. 326.— 

CAN. 

927 i. Buyer compelled to treat breach 
08 breach of warranty — Acceptance of 
goods — Remedy in damages.] — Fair- 
child Co. V. Rustin (1907), 17 Man. 
L. R. 194 ; 39 S. 0. li, 274.— CAN. 

927 ii. .] — British 

American Paint Co. v. Pooh (1915), 
32 W. L R. 342 ; 24 D. L. R. 63 ; 22 
B. C. R. 97.— CAN. 

927 iii. .] — Hart- 

Parr Co. V. Wkll^ [1918] 2 W. W. R. 
239 ; 11 Bask. L. A, 123 ; 40 D. L. R. 
169.— CAN. 

927 iv. Boren v. 

Waterloo Boy Kerosene Tractor 

W. ' 

®27 V. — Bishinsky 

17. APPlJiTON (1921), 64 D. L. R. 477 
50 o. L. R. 426.— Can. 

m. , Under contract for 

^ectflc goods.] — Lucas 17 . Smith, [1926] 
V. L. R. 400 ; 48 A. L. T. 66 ; [1926] 
Argus L. R. 319. — AUS, 


n. Unless empress or implied 

power of rejection ,] — Where goods are 
sold on a representation, amounting to 
a condition of the contract, it the buyer 
accepts the goods, the effect of Sale of 
Goods Ordinance, s. 13 (5), Is that the 
condition sinks to the position of a 
warranty, unless there is an express or 
implied term in the contract giving a 
right of rejection under such clrcmaa* 
stances. — Robertson t7. Morris (1909), 
1 Alta. L. R. 493 ; 8 W. L. R. 611 ; 10 
W. L. R. 404.— cAn. 


O, ,3 — PATTEaiSON, 


McKinnon & Bell v. Lane, [1921] 2 
W. W. R. 1 87 ; 1 6 Alta..L. R. 37 7.— CAN. 

p. Option of buyer to retain goods 

after rejection db claim damages ] — 
Electric Construction Co., Ltd. 17. 
Hurry & Young (1897), 24 R. (Ct. of 
Sess.) 312; 34 Be. L. R. 295; 4 

S. L. T. 287.— scot. 

q. .] — In a contract between 

a firm of en^eers & the owner of a 
fishing boat for the supply of a twin- 
screw set of motor engines, the buyer 
retained the engines & claimed damages 
on the ground that they were dlscon- 
form to the contract. Even If the 
buyer had rejected the engines, he was 
not thereby barred from subsequently 
retaining them & claiming damages, 
that being the alternative remedy 
provided by Sale of Goods Act, 1893, 
s. 11 (2). — ^Pollock & Co. 17 . Macrae, 
[1922] S. L. T. 510 ; 60 Sc. L. R. 11, 
H. L.— SCOT. 

PART HI. SECT. 19, SUB-SECT. 1.— B. 

r. Shipment to be within specified 
time — Acceptance of part delivered after 
time — Obligation to accept remainder,] 
— Lubrano V, Gollin & Co. I^ro- 
prietary. Ltd. (1921), 21 S. R. 
N. S. W. 300 ; 36 N. S. W. W. N. 
139 ; 27 C. L. R. 113.— AUS. 

t. Condition of inspection before ship- 
ment — Shipment of pari without inspec- 
tion at request of purchaser ,] — Good all 
V. Smith (1881), 46 U. C. R. 388.— CAN. 

a. By acceptance of part — Before 
opportunity for inspection.]— Heney v, 
Bostwiok (1886), 24 N. B. B. 414.— 
GAN. 

b. Obstruction of performance of con- 
attion ,] — No one can take advantage 


of the non-fulfilment of a condition 
the performance of which he has himself 
hindered. — Temiskaming & Northern 
Ontario Ry. Commission 17. Waj.lace 
(1906), 37 S. C. R. 696.— CAN. 

c. Acceptance by purchaser of offer 
by vendor to take back defective goods.] 
— Ham 17. Smith Tttier & Co. (1908), 
42 N. S. R. 321.— CAN. 

d. Notice of breach condition pre- 
cedent to action — Waiver of notice by 
inspection lyy vendor ,] — Where a pro- 
vision in a contract requires the buyer 
to rfve notice of defects before making 
claim for a breach of warranty & the 
seller undertakes by his own agents a 
test or demonstration, in a manner not 
contemplated by the order, & thus 
acquires a more accurate knowledge of 
defects than could be conveyed in a 
written notice, any purpose for which 
the notice should have been sent has 
disappeared & It will be hold to have 
been waived, especially when the 
agents undertake to satisfy the buyer. 
— J. I. Case Threshing Machine 
Co. Incorporated v. Mitten, [1918] 
2 W. W. R, 871 ; 11 Sask. L. R. 238; 
44 D. L. R. 40.— CAN. 

e. Use of goods after discovery of 
brcoc/i.)— N ew Hamburg Manufac- 
turing Co., Ltd. v, Klotz (1905), 0 
Terr. L. R. 323 ; 1 W. L. R. 471 : 7 
TeiT.L.R.319; 3W.L. R.404.— CAN. 

f. Sowing of seed known to 

be full of weed seed^Loss of right to 
damages for injury to land .] — Hendrie 
V, Miller (Sask.), [19271 3 D. L. R. 
75.— CAN. 

PART HI. SECT. 19, SUB-SECT. 2.— A. 

g. Buyer deprived of remedy — 
Failure to notify defect in goods — Where 
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of his servant.— S outhern v. How (1617), Cro. 
20 ®' 125 ; Poph. 143 ; 2 

B. 

UODO;, j JL»6 G. M. «C G. OUO. 
2 Atk. 484 ; Crawshay 
4 Mau. & G. 357 ; Hall v, Barrows 
>, 8 i,. r. 227 ; Hirst V. Denham (1872), L. R. 14 Eq. 


932, Proof that warranty made at sale.]— A 

aeclaration founded on a warranty must show that 
warranty was made at the time of the sale.— 
Pope v. Lewyns (1621), Cro. Jac. 630 ; 79 B. P. 
64:0. 

Annotaiion : — Mentd. Hcnly v. Walsh (1705), 2 Salk. 686. 

deprived of remedy— Failure to 
notify defect In goods — Usage of bacon trade.] — 

Yates v. Pym, No. 904, anie. 

934. Goods retained & used by buyer — Right 
m seller to recover on quantum meruit.] — 

POXJDTON V, Lattemore, No. 954, post, 

935. .] — LoMi V, Tucker, No. 623, 

ante, 

936. .] — A. sold a picture to B. as a 
Kembrandt. There was contradictory evidence in 
an action on an accommodation bill given for the 
price, as to whether there was a warranty, or only 
a representation. The picture was kept : — Held : 
if the jury thought there was a warranty, & it was 
broken, then they should find their verdict for 
that sum which they considered to bo the actual 
value of the picture. — De Sewhanberg v, 
Buchanan (1832), 5 C. & P. 343 ; 172 E. R. 1004, 


937. Whether action maintainable — Limitation 
of time.] — Where A., under a contract to deliver 
spring wheat had delivered to B. winter wheat, & 
B., having again sold the same as spring wheat, 
had, in consequence, been compelled, after a suit 
in Scotland which lasted many years, to pay 
damages to the vendee, & afterwards B. brought 
an action of assumpsit against A. for his breach of 
contract, alleging as special damage, the damages 
so recovered : — Held : although such special 
damage had occurred within six years before the 
commencement of the action by B. against A., yet 
the breach of contract, which, in assumpsit, was 
the gist of the action, having occurred & become 
known to B. more than six years before that period, 
A. might properly plead actio non accrevit infra sex 
annos. — Battley v, Paulkner (1820), 3 B. & Aid. 
288 ; 106 E. R. 668. 

Amiotatums : — Refd. Brown w. Howard (1820), 2 Brod. Sc 

BinK. 73 ; Collingro v. Heywood (1839), 9 Ad. Sc El. 633 ; 

Ea8t India Co. v. Oditchurn Paul (1849), 7 Moo. P. C. C. 

85 ; Gibbs v. Guild (1881), 8 Q. B. D. 296. Mentd. 

Davis V. Bank of England (1824), 2 Binf?. 393 ; Rhodes v. 

Smciluirst (1838), 4 M. & W. 42 ; Violett v. Sympson 

(1857), 8 E. & B. 344. 

938. Action for indemnity against 

original sellers.] — G. & A. S., who had been held 


liable to K. & 0. in the first action in respect of 
damages & costs, claimed to be indemnified in 
respect of the same by a French firm of manu- 
facturers from whom they had originally bought 
the skins. The manufacturers contended {inter 
alia) that the law governing the sale of the skins 
was the law of the French Republic, & that the 
action was barred by the French law of limitation ; 
— Held : (1) although a contract made in England 
is primd faci€ to be governed by English law, in 
view of the facts that the goods were made in 
Prance & were to be delivered in France, & that 
payment was to be made in l^ench money by a 
draft in favour of a French vendor payable on a 
French bank, it must be inferred that here the 
parties intended French law to govern the contract ; 
but that in matters of limitation the lex fori 
applied, & the action was not statute barred by 
not having been brought within the French time 
limit ; & (2 ) according to the rule governing the 
measure of damages laid down by Fry, L.J., in 
Hammond v. Bussey, No. 995, post, the damages 
that must reasonably be supposed to have been in 
the contemplation of the parties as the probable 
result of a breach of the contract, in view of the 
special circumstances, were the damages & costs 
incurred by G. & A. S. in reasonably defending the 
action brought against them, & they were accord- 
ingly entitled to recover these from the manu- 
facturers. — Slavonski V, La Pelleterie de 
Roubaix Soci^:tii} Anonyme (1927), 137 L. T. 645. 

939. Inspection of goods by buyer’s 

engineer — Inspection conclusive.] — An English co., 
who owned a railway in Russia, entered into a 
contract for the manufacture & delivery to them 
of rails for their railway. The contract provided 
that a sample should be sent to the co.’s engineer 
for approval before the commencement of the work. 
It was, however, “ to be expressly understood that 
such approval is not in any way to relieve the con- 
tractor from any of the conditions or stipulations 
contained in this specification.’* During the pro- 
gress of the work tests were to be applied by the 
engineer at his discretion, & the entire contract 
was to be executed in every respect to the satis- 
faction of the engineer, “ who shall have the power 
of rejecting any rails or fishing plates he may 
disapprove on any ground whatever, & whose 
decision on any points of doubt or dispute that may 
arise in reference to this contract shall be final & 
binding on aU parties. . . . The engineer will 
inspect, either personally or by deputy, every stage 
of the process of the manufacture at the works. 

. . . This examination at the works is not in any 
way to commit the co. to the approval & acceptance 
of any rails or fishing plates which, when delivered, 
shall not be strictly in accordance with the draw- 
ings & specification.” After the rails had been 


latent defect.] — The purchaser of goods 
subject to a latent defect, sold with a 
warranty, is not estopped from claim- 
ing for breach of the warranty, when 
sued for the price, by having received 
the goods without objection made at 
the time. — Smith v. Ajichibald (1907). 
2 E. L. R. 397 ; 41 N. S. R. 211.~CAN. 

h. Within reasonahle 

time.] — Shinn v. MoLkan (1909), 11 
W. L. R. 527.— CAN. 

k. .] — Hutchins v 

Gas Traction Co. (1914). 29 W. L. R. 
288 ; 20 D. L. R. 204.-^AN. 

l. Whether right of vendor 

waived by siibsequent sending of experts.] 
— NeILSON V. MINNEAPOLIS STEEL & 

Machinery Co. op Canada, Ltd., 
119201 2 W. W, R. 72.— CAN. 

m. Waiver after breach — Neces- 

sity for consideration .] — The jury found 


that deft, had consented to waive the 
alleged warranty. There was no con- 
sideration for this consent, therefore 
there could be no waiver. The alleged 
waiver occurred after broach of con- 
tract ; — Held : deft, was entitled to 
damages on his counter-claim. — David- 
son V. Reid (1909), 6 E. L. R. 428. — 
CAN. 

n. By repair d: adjustment of 

goods to satisfadion of buyer — Before 
expiration of time limited by warranty.] 
— Fulkoski V. Shnier (Sask.), [1923] 
3 D. L. R. 1078.— CAN. 

o. Goods retained d: used by buyer — 
With knowledge of dc/ccf.J— H eywood 
& Son V. Chapman (1927), 48 N. L. R. 
164.— S. AF. 

p. sown when 

known to be defective.] — A dealer In 
grass seeds held liable in damages & 


repetition of the price of certain seed 
grown by himself, & sold by him at a 
good price, but which, from its bad 
quality, did not vegetate ; & held not 
to be a bar to the buyer claiming 
damages, that before sowing the seed 
he had observed it to have a bad 
colour & smell, without returning it, 
or intimating this to the seller. — Hill 
V. Pringle (1827), 6 Sh. (Ct. of Sess.) 
229 ; 3 Fac. CoU. 227.— SCOT. 

Waiver of warranty of ftt- 
>se — Warranty of ntness 

/here goods which are 

by are not at onoo returned, & the 

contract of sale repudiated, the implied 
condition that they arc fit for the 
purpose for which they are bought Is 
waived, but the implied warranty of 
fitness remains, on which an action 
for damages may be brought. — ^W hite 
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deKrepeid to the oo. & paid for by them, & more 
than haif of them laid down in Kussia, it was dis* 
covered that they were defective. An action being 
brought by the oo. for breach of contract : — Held : 
it CQtdd not be maintained, as the contract showed 
that the parties intended the final expression of the 
engineer's satisfaction with the entire contract to 
be oonclnsive. — Dunaberg & Witepsk Ry. Co., 
Ltd. V, Hopkins, Gilkes & Co., Ltd. (1877), 36 
L. T. 733. 

940. Seiler holding out as manufacturer — Goods 
manufactured by third party.] — A., a wine 
merchant, orders a crane rope oi B., a dealer in, 
A; who represents himself as a manufacturer of, 
ropes. B.’s foreman thereupon ascertains the 
nature A dimensions of the rope required, & being 
told that it is wanted to raise pipes of ydne from 
the cellar, says that a rope must be made on pur- 
pose. B. does not make the rope himself, but sends 
the order to his manufacturer, who employs a 
third party to make the rope : — Held : in an 
action on the case by A. against B., to recover 
damages resulting from the insufficiency of the 
rope, B., as between him & A., is to be considered 
as the manufacturer of the rope ; & an implied 
warranty arises out of the contract, that the rope 
is a fit A proper one for the purpose for which it 
was ordered. Serrible : to raise an implied 
warranty, it is not necessary that the vendor should 
also be, or should represent himself as, the manu- 
facturer, where he is told of the purpose for which 
the goods are required, & thf purchaser does not 
select them himself, but relies on the skill & judg- 
ment of the vendor. — Brown v, Edotngton (1841), 
2 Man. A G. 279 ; Drinkwater, 106 ; 2 Scott, 
N. R. 496 ; 10 L. .T. 0. P. 66 ; ,5 J. P. 276 ; 133 
E. R. 751. 


Jinnoittttons: — Oonsd. Shepherd v, Pyhns (1842), 3 Man. & 
G. 868. Distd. Ollivant v. BayJoy (1843), 5 Q. B. 288 ; 
Bnrnby v. Bollitt (1847), 17 L. J. Ex. 190. Cflnsd. 
Malltth V. Radloflf (1864), 17 0. B. N. S. 589 ; Jones v. 
Jnst (1868). L. R. 3 Q. B. 197. Refd. Hart v. Windsor 
(1843), 12 M. Sc W. 68 ; Sutton r. Teinplo (1843), 12 
M. & W. 52 ; Morley i’. Attenborough (1848), 13 Jur. 
282 ; Eichholtj! v. Bannister (1864), 17 C. B. N. S. 708 ; 
Readhead v. Mid. Ry. (1867), L. R. 2 Q. B. 412 ; Randall 
V. Newson (1877)^ 2 Q. B. D. 102. 


944. Right to recover purchase-money — Part 
delivery — Resale of undelivered part by vendor.] — 

Pltf. agreed to buy 1 3 tons of oil from deft., & paid 
a depart for the price, 5 tons were delivered, when 
pltf. said they were of inferior quality, & required 
deft, to take them back or return the deposit 
money. Deft, sold the other 8 tons, but it did not 
appear xyhether he had thus rendered himself 
incapable of completing the contract, before or 
after pltf. refused to receive any more of the oil : — 
Held : in the absence of such evidence, on an action 
brought to recover back the money, the jury were 
properly directed, whether there was fraud oix the 


part of deft, in the cd! the A il, 

not, whether there Woo sfudBeiefXt evideh^ee that 
deft, had agreed to rescind the co)ntraei.“FrrT v, 
Cassanet (1842), 4 Man. A G. 89? j 6 Scott, N. R. 
902 ; 12 L. J". 0. P. 70 ; 134 E. R. 369 j mb nom, 
Pitt v. Cassanet, 6 Jur. 1125. 

942. Written contract — Admissibility of parol 
evidence as to warranty.] — Harnor v. Groves, 
No, 946, post 

943. Rules of auction mart — When court will 
consider.] — The ct. will take into consideration the 
rules of an auction mart in an action for breach of 
warranty ; but where the sale was by private 
contract those rules cannot prevail. — Tummons v, 
Gammell (1866), 15 L. T. 191. 

944. Service of summons — Out of jurisdiction.] 
— M., a merchant at New York, contracted to 
supply certain goods to B., a merchant in London, 
on certain terms. On arrival in London the goods 
were found to be defective & not according to 
contract, A the defects in them were not due to 
sea voyage : — Held : inasmuch as the breach was 
continuing, so as to speak, the English cts. had a 
jurisdiction, A defts. might be served with notice of 
a writ of summons under R. S. 0., Ord. 11, r. 1 (e). 
— ^Barrow v. Myers (1888), 62 J. P. 345 ; 4 
T. L. R. 441, D. C. 

Annotai.Um : — Ovetd. Crozlcr, Stephens r. Auerbach, [19081 

2 K. B. 161. 

945. .] — Goods were sold under a 

c.i.f. contract by a foreigner carrying on business 
A resident abroad to purchasers in England, who 
paid the price in exchange for the bill of lading. 
On inspection of the goods after their arrival in 
England, the purchasers alleged that they were not 
of the description stipulated for in the contract, A 
obtained leave to issue a writ, of which notice 
was to be served, A was served, on deft, out of the 
jurisdiction, claiming a return of the money paid 
or damages for breach of contract : — Held : the 
contract of sale being a c.i.f. contract, the alleged 
breach had taken place out of the jurisdiction, A 
the case did not fall within R. 8. 0., Ord. XI., 
r. 1 (c), A the writ A service must be set aside. — 
Crozier, 8tephbns A Oo. ih Auerbach, [1908] 
2 K. B. 161 ; 77 L. J. K. B. 873 ; 99 L. T. 225 : 
24 T. L. R. 409 ; 62 Sol. Jo. 335, 0. A. 

Annotation : — Rrfd. Blddoll r. E. Olemens Horst Co., [IDIJ] 

1 K. B. 934. 

Action in county court — Jurisdiction.] — 

County Courts, Vol. XIII., p. 463, No. 130. 

Breach of condition treated as breach of 
Warranty.] — See Nos. 927, 928, ante, 

B, Repudiation of Contract, 

94S. Alter goods accepted & partially resold — 
Repudiation & recovery of price.] — In an action for 
a breach of warranty on the sale of goods upon a 
written contract, parol evidence is not admissible 
to show that the seller’s agent at the time of the 


Sewing MAoEtiNE Co. v. 

(1894), 29 I. L. T. 37.— iR. 

I*. Riffht of buyer to refuse to 

g3 t biU for contract price .] — Wbere 
J sold wiui a warranty aro to be 
for. by Dill of exohanse, A in 
reach of warranty goods of an inferior 
quality are delivered, the purchaser, 
although he retains the goods, is not 
bound to accept a hlU of exgbaogo for 
the oontoaCt price. The dimi^hed 
value of the goods must first be 
ascertained, A a bill for that amount 
drawn upon the purchaser before he 
can be sued for breach of agreement 
for refusing to accept a bill of exehange 
for the purchMe-mpney. — THdimsoN 
e. GtoiMOURjlsTS), 2 N. Z, h. R. 22G 

(S, c,).— r 


t. Attempt by buyer to repair — 

Part payment of puremse price .) — A 
purchaser of machinery which develops 
a defect against Which the vendor had 
given an express warranty, does not 
lose his right to sue for damages caused 
by such defect if Instead of repudiating 
the contract ho attempts to repair the 
defect 8c pays a portion of the purchase 
price. — Du PLBasis v. Vos, [1920] 
C. P. D. C02.— S. AF. 


a. ItU/ht of aetion barred — Limitation 
of p^od of liability by agreement.) 
77-It is competent for the parties by 



shipment, & has elapsed some months 
before action, pltf. *8 right of action 
is then barred. — B enson v. Inter* 
national Harvester Oo. op America 
(1913), 27 W. L. )l, 513; 6 W. W. R. 
242 ; 16 D. L. R. 850.— CAN. 

PART III. SECT. 19, SUlS-SfcCT. 2.— R. 

b. General rule.) — A completed sale 
of chattels cannot he rescinded for- 
breach of warranty. — W illiam EtAMUj- 
TON Manufacturing Co. v. Knight 
BR^TIiers (1897), 6 B. O. R. 391,— 

0 . .] — Where a chattel sold with 

a warranty Is delivered as agreed Upon 
& is not up to the warranty, that 
fact, in the absence of fraud, affords 
no ^ouhd for rescinding the dontract, 
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sale represented the gCKids to be of a particxilar 
quality. The vendee of goods who has used or 
sold a portion of them after he has discovered that 
they do not answer the contract, cannot repudiate 
the contract, & recover back the price. 

An undertaking in a general contract, not for 
the sale of specific flour, but of a given quantity 
of flour, that it shall be of a certain kind or quality, 
is not a representation, but a warranty, &, if 
binding, it is part of the contract itself. — Harnor 
V . Groves (1865), 16 C. B. 667 ; 3 0. L. R. 406 ; 24 
L. J. 0. P. 52 ; 24 L. T. O. S. 216 ; 3 W. R. 168 ; 
139 E. R. 687. 

Annotation : — Mentd, Rye v. Purcell, [1926] 1 K. B. 446. 

947. Right to reject goods — Goods taken In 
exchange.] — Pltf. exchanged a watch with deft, 
for a pair of candlesticks, which the latter warranted 
to be silver : — Held : pltf. could not maintain 
trover for the watch, on proof that the candlesticks 
were of base metal. — Emanuel v. Dane (1812), 
3 Camp. 299 ; 170 E. R. 1389, N. P. 

Annotations : — Consd. Street v. Blay (1831), 2 B. & Ad. 45G. 

Eeld. Dawson v. Collls (1851), 10 C. B. 523. 

948. In case of fraud.] — Semble : the 

purchaser of a specific chattel under warranty, 
having once accepted it, can in no instance return 
the chattel, or resist an action for the price, on 
the ground of breach of warranty, unless in case 
of fraud, or express agreement authorising the 
return, or consent of the vendor. But where the 
contract is executory only when the chattel is 
received, as where goods are ordered of a manu- 
facturer, & he contracts to supply them of a certain 
quality, or fit for a certain purpose, the vendee 
may rescind the contract if the goods do not 
answer the warranty, provided he has not kept 
them longer than was necessary for the purpose 
of trial, or exercised the dominion of an owner 
over them, as by selling them. — Street v. Blay 
(1831), 2 B. & Ad. 456 ; 109 E. R. 1212. 

Annotations : — Apld. Gomportz v. Dciiton (1832), 1 Cr. & M. 

207 ; Allen v. Cameron (1833), 1 Cr. & M. 832. Consd. 

Chappel V. Hicks (1833), 4 Tyr. 43 ; Parsons v. Sexton 

(1847), 4 C. B. 899. Apld. Murray v. Mann (1848), 2 

Bxch. 538 ; Dawson v. Collis (1851), 10 C. B. 523, Distd. 

Woodgate v. Wetton (1854), 24 L. T. O. S. 158. Consd. 

Clarke v. Dickson (1858), 4 .Tur, N. S. 832. Distd. 

Bannerman v. White (1861), 10 C. B. N. S. 844. Refd. 

Pateahall v. Tranter (1835), 3 Ad. & El. 103 ; Elliott v. 

Thomas (1838), 1 Horn & H. 38 ; Mondel v. Steel (1841), 

1 Dowl. N. S. 1 ; Sievekingr v. Dutton (1846), 3 C. B. 331 ; 

Syers V. Jonas (1848), 2 Exch. Ill ; Belm v. Burness 


(1862), 5 L. T. ^0 ; Horsfall v. Thomas (1862), 1 H. & O. 
d0; Az6marv. Oasella (1867), L. R. 2 O. P. 677 ; Hellbutt 
v. Hickson (1872), L. R. 7 O. P. 438 ; JRe Green & Balfo^, 
Wmia^on (1890k 63 L. T. 97: Bright v. Rogers, [1917 1 
1 K. B. 917. Mentd. Kennedy v. Panama, etc.. Mall 
Co. (1867). L. R. 2 Q. B. 580 ; Phosphate Sewage Co. v 
Hartmont (1877), 5 Oh. D. 394. 


949. Agreement authorising return.] — 

Street v. Blay, No. 948, anle. 

950. Consent of vendor.] — Street v, 

Blay, No. 948, ante, 

951. .] — ^A purchaser with a war- 
ranty, on breach thereof, has no right, without 
the assent of the vendor, to return the article 

E urchased, & to bring an action for the price ; 

ut his remedy is by an action for damages upon 
the warranty. — Gompertz v, Denton (1832), 1 
Or. & M. 207 ; 1 Dowl. 623 ; 3 Tyr. 232 ; 2 L. J. 
Ex. 82 ; 149 E. R. 376. 

952. .] — A bookcase was warranted to be 

an ancient bookcase ; but it was a modem book- 
case, made to appear only as ancient. The pur- 
chaser having discovered that fact, refused to 
receive it or pay for it, notwithstanding he had 
bought, received, & paid for other articles of the 
same person at the same time : — Held : he was 
not liable for it, the Jury having believed the 
warranty to be made, & returned a verdict for 
deft., the alleged purchaser. — Woodgate v. 
Wetton (1854), 24 L. T. O. S. 158. 

953. .] — Hryworth v. Hutchinson, No. 

484, ante. 

Sale of animals.]- -See Animals, Vol. II., 
pp. 258, 269-271, Nos. 381-384, 475-485. 

Bulk not corresponding to sample.] — 

Compare Nos. 825-833, arde. 


C. Setting up Breach of Warranty. 

(a) In Action by Seller. 

See Sale of Goods Act, 1893 (c. 7), s. 53 (1). 

954. General rule.] — By a contract for the sale 
of cinq foin seed, the vendor warranted it to be 
good new growing seed. Soon after the sale, the 
buyer was told that it did not correspond with 
the warranty, & he afterwards sowed part <fe sold 
the residue : — Held : in answer to an action by 
the seller to recover the price of the seed, it was 
competent to the buyer to show that it did not 
correspond with the warranty. 


but tho remedy Is for a breach of 
warranty. — Finn v. Brown (1901), 35 
N. B. R. 335.— can. 

d. Right to reject goods — Immediately 
or vnthin reasoridbU time .] — McGregor 
V. Harris (1891), 30 N. B. K. 456. — 
CAN. 

0 , .] — The iiurohaser’s 

remedy, where no notice is required, 
but where he has not promptly rejected 
tho chattel on discovering a defect 
constituting a breach of warranty is in 
damages & not in rejection. — i’iscHER 
V. Robert Bell Engine & Tiiresker 
Co., Ltd. (Sask.), [1923] 3 W. W. H. 
320 ; rcv^. 18 Sask. L. R. 330. — CAN. 

.] — Pioneer Lumber 

Co. V . Alberta Luiuber Co., Ltd. 
(1923), 32 B. C. R. 442.— CAN. 

If. .1 — Vickers & Co. v. 

Sheriff & Dudgeon (1803), Hume, 
332.— SCOT. 

h. Reservation of right of 

disposition hy vendor — Acts of owner- 
ship by vendee .] — While the rule, that 
in absence of agreement the purchaser 
of a spedflo chattel cannot return it on 
breach of warranty, may not apply to 
a sale providing that the property 
shall not pass until payment of the 
purchase-price, it wllf apply in such 
case where the vendee in addition to 
keeping the chattel a longer time than 
reaaonable or necessary for trial, has 


exercised tho dominion of an owner 
over it, as by giving a chattel mortgage 
of It to tho vendor, — Petropoloub v. 
Williams (F. E.) Co., Ltd. (1906), 3 
N. B. R. 346 ; 1 E. L. R. 533.— CAN. 

k. — After discovery of latent 

defect — Retention <£’ payment during 
attempts of vendor to remedy defects.] 
— New Hamburg Manufacturing 
Co. V. Weisbrod (1908), 1 Sask. L. R. 
342 ; 7 W. L. R. 894.— CAN. 

l. ,3 — Aird & 

COGIIILL V. PULLAN & AdaMS (1904), 
7 F. (Ct. of Sess.) 258.— iiCOT. 

m. .1 — A pur- 

chaser's right to rescind a solo of 
machinery on the ground of a latent 
defect is not barred because he has 
paid portion of tho price & used the 
machinery In his business after dis- 
covering the defect, where the pur- 
chaser acted in the expectation tliat 
the seller would remedy tho defect. — 
VoRSTKR Brothers v. Louw, [1910] 
T. P. D.fl285.— S. AF. 

n. Whether entire or divisible 

nature of contract material .] — Edilson 
r. Joyce, [19171 N. Z. L. R. 648.— 

N.Z. 

o. jTor latent defects.] — The 

purchaser of goods with a warranty as 
to defects is not bound to examine 
them on delivery. He Is enritled to 
rely on the warranty & if latent defects 


subsequently become manifest he can 
reject tho goods. — Mitchell’s Piano 
Saloons v. Theunissen, [19191 T. P. 
D. 392.— S. AF. 

p. .1 — Turpin v. Davies, 

[1920] E. D. L. 109.— S. AF. 

q. On breach of warranty of title .] — 
Under Sale of Goods Act, 1896,8. 11 (o), 
a breach of tho implied condition that 
the seller of goods has a right to sell 
thorn can be treated only as a breach 
of warranty & not as a ground for 
repudiating the contract. — Bank of 
Hamilton v. Donaldson (1901), 13 
Man. L. R. 378.— CAN. 

r. Where warranty condition pre- 
cedent.] — Underfeed Stoker Co. u. 
Ready (1906), 1 E. L. R. 502 ; 37 
N. B. R. 505.— CAN. 

t. .] — Johnson v. Digney & 

One Northern Milling Co. (1920), 
56 D. L. R. 437.— CAN. 

a/ Small difference of Quality.]-^ A 
small difference In the quality of the 
goods does not justify a buyer In 
repudiating tho sale. — Belanger v. 
Leduc (1907), 3 E. L. R. 213.— CAN. 

PART III. SECT. 19, SUB-SECT. 2.— 
C. (a). 

b. In extinction or reduction of price 
— Extinction — Admissibility of oral 
warranty,] — Gordon v, watrrous 
(1875), 36 U. O. R. 321.— CAN. 
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Sect, 19 . — Breech of conditions and warranties: 

Sub-sect, 2, C, (q).] 

The vendee was not bound to return the seed 
without using it ; by keeping it, he has not pre- 
cluded himself either from bringing an action for 
breach of the warranty, or from insisting on such 
breach in this action, in order to show that the seed 
was of less value than the seller represented it to be 
PAYX.EY, J.). — ^POULTON V, LATTIMORB (1829), 9 
B. & 0. 259 ; 4 Man. & By. K. B. 208 ; 7 L. J. 
O. S. K. B. 225 ; 109 E. B. 96. 


Annotalions .* — ^Refd. Allen v. Cameron (1833), 1 Cr. & M. 
832 ; Cousens v. Paddon (1835), 5 Tyr. 635 : Dawson v. 
Collls (1851), 10 C. B. 523 ; Bannerman v. White (1861), 
31 L. J. O. P. 28 ; Heilbutt v. Hickson (1872), L. R. 7 
C. P. 438 ; Bostock v. Nicholson, [1904] 1 K. B. 725. 
Mentd. Horsfall v. Thomas (1862), 8 Jur. N. S. 721 ; 
Perkins v. Bell (1892), 41 W. R. 195. 


055. In extinction or reduction of price — Ex- 
tinction.] — GROUN8EIX V, Lamb, No. 431, ante. 

956. Reduction.^ — King v. Boston (1789), 

7 East, 481, n. ; 103 E.^B. 186. 

Annotations : — Reid. Street v. Blay (1831), 2 B. & Ad. 456 ; 

Mondel r. Steel (1841), 1 Bowl. N. S. 1 ; Dawson v. Collls 

(1851), 10 C. B. 523 ; Davis v. Hedges (1871), L. R. 

6 Q. B. 687 ; Bow, McLachlan v. Ship Camosun, [1909] 

A. C. 697. 

957. .] — If after a sale by sample at 

a specific price, goods of an inferior quality be 
supplied, the vendor cannot recover more than 
the actual value. — Germaine v. Burton (1821), 
3 Stark. 32 ; 171 E. B. 757, N. P. 

Annotation : — Befd. Mondel v. Steel (1841), 8 M. & W. 858. 

95 g, .] — Where A., for a valuable 

consideration, contracted to sell & plant 70,000 
trees on certain lands of deft., & also well & 
sufficiently to keep in order the trees aforesaid, 
for two years next after the planting thereof, 

that such of them as should die during such 
period, except from injury by sheep, game, or 
cattle, should be replanted in the autumns of the 
two years by him : — Held : evidence of non- 
performance by A. of any part of his contract, 
by which the trees had become of less value to 
deft., was admissible to reduce the damages in 
an action on the agreement for their price, & for 
planting them. Semble : this agreement meant 
to keep in order, not by pruning only, but by 
weeding & clearing the ground about the trees. — 
AiXEN V, Cameron (1833), 1 Cr. & M. 832 ; 3 
Tyr. 907 ; 2 L. J. Ex. 263 ; 149 E. B. 635. 
Annotations : — ^Refd. BalJlIo r. Kell (1838), 4 Bing. N. C. 

638 ; Dawson v. Collis (1851), 10 C. B. 523 ; Charles v. 

Altln (1854), 15 C. B. 46. 

959. .] — Under the general issue to 

an action for goods sold & delivered, or for work 
& labour done, deft, may prove, even since the new 
rules, that the goods delivered were not such as 
were contracted for, or that the work was done 
in an unworkmanlike manner, although there was 
a special contract to pay for the goods or work 


at a certain price ; & pltf. can then recover only 
on the quantum meruit, — Cousins v, Paddon 
(1835), 2 Cr. M. & B. 547 ; 4 Dowl. 488 ; 1 Gale, 
305 ; 5 Tyr. 535 ; 5 L. J. Ex. 49 ; 150 E. B. 
234. 

Annotations: — CojlBd. Dloken v. Neale (1836), 1 M. & W. 
656. Reid. Hayselden v. Staff (1836). 6 Ad. & EL 153 ; 
Jones V. Nanney (1836), Tyr. & Gr. 634. Mentd. Broom- 
field V. Smith (1836), 1 M. & W. 642 ; Goldsmld v. Raphael 
(1836), 3 Scott, 386 ; Gregory v. Hartnoll (1836), 1 M. & 
W. 183 Green v. Marsh (1837), Will Well. & Dav. 343 ; 
Fischer v. Aidl (1838), 7 L. J. Ex. 229 ; Eastmure v. Laws. 
(1839), 7 Scott, 461 ; Kllner v. Bafiey (1839), 6 M. & W. 
382 ; Tuck v. Tuck (1839), 6 M. & W. 109 ; Falcon v. 
Benn (1841), 2 Q. B. 314; Turner v. Diaper Q841), 2 
Man. & G. 241 ; Lord v. Ferrand (1844), 13 L. J. Ex. Ill ; 
Ford V. Beech (1846), 11 Q. B. 842 ; Rodgers v. Maw 
(1846), 16 M. & W. 444 ; Roberts v. Campbell (1847), 
10 L. T. O. S. 183; Roche ». Champagne (1847), 16 
L. J. Ex. 249 ; Wilkinson v. Kirby (1854), 16 C. B. 430 ; 
Parr v. Jewell (1856), 16 C. B. 684 ; Tonge v. Chadwick 
(1856), 2 Jur. N. S. 232 ; Traherne v. Gardner (1857), 8 
E. & B. 161. 

960. .] — Debt, in £20, for a boat sold 

& delivered by pltf. to deft. Plea, as to £17 10s., 
parcel of the sum of £20, that the action, as to the 
said sum of £1 7 1 Os. , was brought to recover that sum 
as being the residue of a sum of £57 10s., whereof 
the sum of £20 was parcel, such sum of £57 lOs, 
being the price of the boat sold & delivered by 
pltf. to deft. ; that pltf., at the time of the sale, 
warranted that the boat was sound &> that deft., 
confiding in such promise, bought the boat on the 
terms aforesaid, Sd then paid to pltf. the sum of 
£40 in part & on account of the boat. The plea 
then averred that the boat, at the time of the sale 
& warranty, was unsound & was not then worth 
more than the £40 which had been & was so paid 

pltf. for the same; & that deft, incurred an 
expense exceeding £l7 105. in putting her into a 
sound state : — Held : bad on special demurrer, 
as amounting to the general issue. — DiCKEN v, 
Neale (1836), 1 M. & W. 556 ; 5 Dowl. 176 ; Tyr. 
& Gr. 878 ; 5 L. .T. Ex. 265 ; 150 E. B. 556. 

961 . .] — In all actions for the price 

of goods sold & delivered with a warranty of 
work & labour, as well as in actions for goods 
supplied under a particular contract, it is compe- 
tent for deft, to give in evidence a breach of the 
waiTanty or contract, to show how much less 
the subject-matter of the action is worth by 
reason of such breach. In such case a deft, must 
be considered as having obtained satisfaction for 
the breach, to the extent of the abatement he is 
capable of obtaining in the price, & he is precluded 
recovering in another action on the same breach, 
to that extent, & no more ; he cannot set off, by a 
proceeding in the nature of a cross-action, the 
amount of damage which he has sustained by the 
breach. 

Declaration on a special assumpsit on a contract 
to build a ship according to a specification, assign- 
ing a breach in not building the ship with scantling, 


956 i. Reduction .] — ^A purchaser 

of goods, with an implied warranty 
that they are of merchantable quality, 
is at Uberty to take the goods, keep 
them, & use them or a portion of them. 
Sc then either to set up their inferior 
quality in answer to an action for their 

S rloe, or to bring an action to recover 
amages for their inferiority. — Thomas 
V, Marks (1884), 10 V. L. R. (Law) 
217.— AUS. 

966 IL .3 — In on action for 

the price of fish, warranted sound deft, 
may give the unsoundness of the fish 
in evidence in mitigation of damam, 
Sc is not obliged to resort to an acBon 
on the warranty. — Smith v, Dunham 
(1846), 2 Kerr, 630.— CAN. 

956111. .) — In an action for 

the oontraot price of goods sold Sc 
delivered, in which It was shown that 


he goods delivered were not manu- 
actured as agreed upon, the vendors 
laving substituted castings for foig- 
ogs '.—Held : defts. were entitled to 
lave their damages applied in reduc- 
ion of pltf. '8 olalmB.— Centaur CYOLK 
k). r. Hnx (1903), 22 C. L. T. 253 ; 24 
L L. T. 121, 209 ; 1 O. W. R. 229, 
177 ; 2 O. W. R. 1025 ; 3 O. W. R. 
155. 354 ; 7 O. L. R. 110.— CAN. 


956 iv. .1 — Pbout V. 

lOGERS Fruit Co. (1908), 18 Man. 
i. R. 240 : 9 W. L. R. 654.— CAN. 


956 V. .) — Defts. bought 

from pltfs. 700 crates of peaches ; the 
peaches were to he of a specified size 
& quality : pltfs. sued for the contract 
price of the peaches, & defts. set up 
that the peaches were not as agreed : — 
Held : upon the evidence, there was 


a representation Sc warranty, tlie 
warranty was broken, Sc defts. were 
entitled to a reduction in the contract 
price. — C atalano Sc Sansonb v. Cunko 
Fruit Sc Importing Co. (1919), 46 
O. L. R. 160 ; 17 0. W. N. 60.— CAN. 

956 vi. .] — WlLLOMMETT W. 

PiLANiYi (Sask.) (1921), 62 D. L. R. 

694.— €AN. 

966 vii. .] — ^Where a buyer 

accepts goods sold to liim under a 
warranty Sc subsequently discovers 
that portion of the goods do not come 
up to the warranty he may, on being 
sued for the purchase price, deduct the 
difference between the contract price 
Sc the lower price at which the faulty 
goods are resold by him In open 
market. — ^P urcell v, Marks, Ltd., 
[1920] O. P. D. 17.— 6. AF. 
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fastening, & planking, according to the specifica- 
tion & alleging special damage. Plea, that deft, 
had sued pltf. for the balance of the agreed price 
of the ship, after payment of £3,500, <&; also for a 
sum of £160, for extra work, in the form of an 
action for work & labour, & for goods sold & 
delivered : that issue was joined &, on the trial of 
the cause, the now pltf, gave evidence in his 
defence of the same breach of contract alleged in 
the declaration, & insisted, if the amount of com- 
pensation to which he was entitled exceeded & 
equalled the balance & value of the extra work, 
the now pltf. was entitled to a verdict ; if less, 
then he was entitled to a reduction upon the 
amount of both, to the extent of such amount of 
compensation : that the judge who tried the 
cause so directed the jury <fe the jury found that 
the now deft, had committed a breach of the con- 
tract, & that the now pltf. was entitled to some 
compensation, which they deducted from the 
price of the ship, & the value of the extra work : 
that the now deft, had judgment for the amount, 
after such deduction had been made, since the 
commencement of this suit : — Held : (1) the plea 
was bad on general demurrer: (2) the plea did 
not disclose any mutual agreement between 
pltf. & deft, to leave the amount claimed to the 
determination of the jury, as arbitrators. — 
Mondel v. Steel (1841), 8 M. & W. 858 ; 1 Dowl. 
N. S. 1 ; 10 L. J. Ex. 42G ; 151 E. R. 1288. 
Annotaiions : — As to (1) Consd. DavlH v. Hedgros (1871), 
L. R, 6 Q. B. 687. Apld. Towerson r. Aspatria Agri- 
cultural Co-op. Soc. (1872), 27 L. T. 276. Consd. Bow, 
McLacldan v. Ship Carnosun, [1909] A. C. 597. Refd. 
Kigge V. Burbldge (1846), 15 M. & W. 598 ; Bartlett 
Holmes (1853), 13 C. B. 030 ; The Camilla (1858), Sw. 
312 ; Sayers u. Loudon & Birmingham Flint Glass & 
Alkali Co. (1858), 27 L. J. Ex. 294 ; Oastler v. Pound 
(1863), 1 New Rep. 393 ; Dakin v. Oxley (1864), 15 C. B. 
N. S. 646 ; Meyer v. Dresser (1804), 16 C. B. N. S. 646 ; 
Heyworth r. Hutchinson (1807), L. R. 2 Q. B. 447 ; Bright 
w. Rogers, (1917] 1 K. 13. 917. OmcraMy, Refd. Banner- 
man V. White (1861), 8 ,Tur. N. S. 282. Mentd. Horsfall 
r. Thomas (1862), 0 L. T. 402. 

962. .] — The breach of a wa'rranty is 

no answer to an action for the price of a specific 
chattel supplied, though it may be used in reduc- 
tion of the price, & may be the subject-matter of 
an action at law. 

A. contracted in writing with B. to supply him 
with “ a 14-horse power engine ” & erect the same 
by a given day upon the premises of B. in a good 
workmanlike manner. B. in answer, wrote, 
“ In consideration of your supplying me with a 
14 -horse power engine, which my foreman has 
inspected, & erecting the same according to your 
undertaking, I agree to pay £2 GO for the same, by 
instalments, etc. : & on being satisfied with the 
engine, to pay the remainder within two months 
of the completion of the contract.” At the time 
of the inspection, the engine was lying in separate 
parts on pltf.’s premises ; & upon being put up, 
dofts. asserted that it did not do the work of a 
14 -horse power engine, & insisted on their right to 
return it, & refused to pay the last instalment, 
upon which pltf. brought an action : — Held : 
defts. had contracted for the purchase of a specific 
chattel, & if there was any breach of warranty, it 
would only amount to evidence in reduction of the 


sum agreed to be paid. — P arsons v. Sexton 
(1847), 4 0. B. 899 ; 16 L. J. C. P. 181 ; 9 L. T. 0. 8. 
410; llJTur. 849; 136 E. R. 763. 

Annotations : — ^Apld. Dawson v. Collis (1851), 10 C. B. 523. 

Distd, MaUan v. Radloff (1864), 17 C. B. N. S. 689. Refd. 

Stadhard v. Loo (186.3), 3 B. & S. 364 ; Hoegorstrand v. 

Anne Thomas S.S. Co. (1905), 10 Com. Cas. 67. 

963 . Not if alleged breach merely 

collateral.] — In an action for goods sold & delivered, 
or in an action upon a guarantee of the payment 
of the price of such goods, it is not competent 
for deft, to set up in reduction of damages the fact 
that the goods were delivered by the vendor to 
the vendee after the stipulated time, in breach of 
the agreement between them. 

Where the breach of warranty, of which a deft, 
complains, is upon the very subject-matter of 
the action, it is competent for him to show in 
reduction of damages, how much less the subject- 
matter of the action is worth by reason of such 
breach. But there is no case which carried the 
rule so far as to permit the introduction of evidence 
which does not affect the subject-matter of the 
action (Blackburn, J.). — Oastler r. Pound 
(1863), 1 New Rep. 393 ; 7 L. T. 852 ; 11 W. R. 618. 

964. How far bar to recovery In further 

action for same breach.] — M ondel v. Steel, No. 
961, anfe. 

965. As defence to action for price.] — On a 

count for a quantum valebant pltf. may give 
evidence of an agreed price for the goods, & deft, 
on a plea of non assumpsit, may also go into 
evidence to induce the jury not to give that price, 
by showing that the articles delivered were inferior 
to those that the price was agreed to be paid for. 

Pltf. declared specially in assumpsit that in 
consideration that pltf. had sold & delivered 20 
tons of best Dutch lead to deft., the latter had 
promised to deliver to pltf. prussiate of potash 
to the same amount, & pltf. averred the delivery 
of the 20 tons of best Dutch lead, & stated as a 
breach that deft, would not deliver the full quantity 
of potash. Deft, pleaded non assumpsit : — Held : 
as deft, had not pleaded that pltf. had not de- 
livered best Dutch lead, he could not go into 
evidence to show that the lead was of inferior 
quality. — P egq v . Stead (1840), 9 C. & P. 636, 
N. P. 

966. .] — Parsons v , Sexton, No. 962, 

ante, 

967. Where payment by bill of exchange — 
Partial failure of consideration.] — Morgan v , 
Richardson (1804), 7 East, 482, n. ; 1 Camp. 40, 
n. ; 3 Smith, K. B. 487, n. ; 170 E. R. 868. 
Annotations: — ^Folld. Tyo v. Gwynne (1810), 2 Camp. 346. 

Apld. Day v. Nix (1824), 9 Moore, C. P. 159. Polld. 

Obbard v. Botham (1830), L. & Welwh. 180 ; Warwick v. 

Naim (1855), 10 Exch. 762. Refd. Baston v. Butter 

(1806), 3 Smith, K. B. 486. 

968. .] — In an action on a bill of 

exchange accepted for the price of goods purchased 
for exportation deft, cannot give in evidence that 
the goods were of a bad quality, & improperly 
packed, but is driven to his cross-action. — T yb v, 
Gwynne (1810), 2 Camp. 346 ; 170 E. R. 1179, 
N. P. 

Annotation : — ^Folld. Obbard v. Betham (1830), L. & Welsh. 

180. 


965 i. As defence to action for price.] 
— Where a buyer of goods has a claim 
for damages for breach of warranty 
arising out of the sale, such a claim by 
the buyer In an action by the seller 
may be set up both by way of defence 
& counterclaim. — Forden v. Morris, 
[1921] 1 W. W. R. 647 ; 16 Alta. L. R. 
364 ; 69 D. L. R. 74.— -CAN. 

967 1. Where payment by hill of 
exchange — Partial failure of considera- 
tion.] — Deft, proved that the note had 


been given by him to pltf. for the 
balance of purchase money on a sale 
of some hams warranted good by pltf., 
& that many of the heuns were bad. 
The jury found for deft, on the ground 
that the hams were not worth more 
than the money paid ; — Held : the 
partial failure was no defence, without 
evidenoe of fraud. — Kellogki v, H yatt 
(1841), 1 U. C. R. 445.— CAN. 

967 ii. .] — LboUATT V. 

Clarrt (1887), 13 O. R. 106.— CAN, 


967 ill. .1 — Lawton v. Reid 

(N. W. T.) (1905), 2 W. L. R. 240.— 

CAN. 

967 iv. .1 — Losikr V. M AL- 

LAY (1915), 43 N. B. R. 364.— CAN. 

0 , Right to set-off against 

costs of seller.] — Bell Engine & 
Threshing Co. v. Wesenbebg (1912), 
21 O. W. R. 969 ; 3 O. W. N, 1169; 
3 D. L. R. 650.— CAN. 
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Sect, 19. — Breiwh of conditions and toarrantiea: 

Sub-sect 2, 0. (a), (b) <£: (c).} 

969. .1 — (1) A partial failure of con- 

ftideration cannot be given in evidence in answer 
to an action on a bill of exchange even between 
the original parties. The remedy for such partial 
failure of consideration is to be obtained by a 
cross auction. 

(2) A total failure of consideration may be given 
in evidence between the original parties as an 
answer to the action. — Obbaud v. Betham (1830), 
5 Man. & By. K. B. 032 ; L, & Welsh. 180 ; 8 
L. J. O. S. K. B. 254. 

970. .1 — Plea, to an action by drawer 

against an acceptor of a bill of exchange for 
£20 8^. 0c/., that before the drawing & acceptance 
of the bill, it was agreed between pltf. & deft, that 
pltf. should do certain carpenter’s work for deft, 
for £03 ; that deft, paid pltf. £43 in part payment 
of the i^3, Sc afterwards accepted the bfll of ex- 
change, on account of the residue of the £03 ; that 
pltf. did not perform his agreement, but neglected 
to perform some work, & performed in an unwork- 
manlike manner other work, necessary to be done 
under the agreement ; Sc that the £43 was more 
than the whole work done was worth : — Held : 
bad, on motion for judgment non obstante veredicto ^ 
as disclosing, not a total failure of consideration 
for t^he bill, but only a partial failure of the con- 
sideration, to which the money payment Sc the 
bill were alike applicable. — T bickey v. Larne 
(1840), 6 M. & W. 278 ; 9 L. J. Ex. 141 ; 151 E. R. 
414 ; sub nom, Piuquet v. Larne, 8 Dowl. 174. 
AnvoMimis : — Consd. Sully v, Frean ( 854). 10 Exch. 535. 

FoUd. Warwick v. Naim (1855), 10 Exch. 702. 

971. .] — To an action by the drawer 

against the acceptor of a bill of exchange for 
£313 12s. 9d. deft, pleaded, except as to 

£108 15.9. 3d. parcel, that the bill was drawn 
accepted in respect of the price of certain goods 
sold by pltfs. to deft.. Sc for no other debt ; that, 
at the time of sale, xdtfs, promised deft, that the 
goods should be of a certain quality ; that he 
bought the goods & accepted the bill on the faith 
of pltf.’s promise ; that the goods delivered were 
not of the quality specified but of inferior quality, 
<fe that they were of the value of £108 15.9. 3d. Sc 
no more ; Sc that, save as aforesaid, there never 
was any value or consideration for the making 
or accepting the bill of exchange : — Ifetd : the 
plea was bad. — ^W arwick v. Nairn (1855), 10 
Exch. 702 ; 156 E. B. 048. 

jivnotation .— Refd. Bow, McLachlan v. Ship CamoBiin, 
(1909] A. C. 697. 

972. Total failure of consideration.] 

Morgan v, Richardson (1804), 7 East, 482, n. ; 

1 Camp. 40, n. ; 3 Smith, K. B. 487, n. ; 170 E. B. 
868. 

Annoiatums : — Consd. Tye v. Gwynne (1810), 2 Camp. 346 ; 
Day V. Nix (1824), 9 Moore, C. P. 169. Kefd. Baeton v. 
Butter (1800), 3 Smith, K. B. 486 ; Obbard v. Betham 
(1830). L. & WelBb. 180 ; Warwick v. Naim (1855), 10 
Exch. 762. 


973 . “.] — Obbard v, Betham, No. 
969, ante. 

974. -.] — Wbixs V. Hopkins, No. 
800, ante. 

975. Wrongful repudiation of contract by 
buyer.] — Braithwaite v. Foreign Hardwood 
Co., No. 495, ante, 

976. Nature of defence— Within County Court 
Rules, Ord. 19— Not set-off.] — To a claim for the 
price of goods sold the defence of a breach of 
warranty is not a set-off within Ord. 10, r. 10, of 
O. C. B., 1903 Sc 1914 ; nor has it by the passing 
of Sale of Goods Act, 1893 (c. 71), become a statu- 
tory defence within r. 18 of that Ord. ; therefore 
notice of such a defence need not be given under 
the Ord. — Bright v, Rogers, [1917] 1 K. B. 917 ; 
86 L. J. K. B. 804 ; 117 L. T. 61 ; 61 Sol. Jo. 370, 
D. C. 

977. Not statutory — Necessity for 

notice.] — Bright v. Rogers, No. 976, anie. 

Failure to set up breach — Whether bar to subse- 
quent action by buyer.] — See Nos. 978-980, post 

(b) In Action against Seller. 

See Sale of Goods Act, 1893 (c. 71), s. 63 (4). 

978. Effect of previous action by seller for price 
— Breach of warranty not set up as defence.] — 

Sentble : where an action has been brought for the 
value of goods furnished at a stipulated price & 
the purchaser does not either in bar of the action 
or to reduce the damages object to the quality 
of the goods, but allows the seller to recover a 
verdict for the full price agreed upon, he cannot 
afterwards maintain a cross action on the ground 
of the goods being of a bad quality Sc unfit for the 
purpose for which they were ordered. As soon as 
the purchaser of goods discovers that they do not 
answer the order given for them, he ought to return 
them to the vendor or send him notice to take 
them back Sc if ho does neither, he cannot 
afterwards maintain an action on the ground of 
the article being quite unlit for the purposes for 
which he ordered it. — Fisher v. Samuda (1808), 

1 Camp. 190 ; 170 E. B. 925, N. P. 

Annotate mi(t : — Refd. .Tones v. Bright (1829), 5 Bing. 633 ; 

Allen V. Cameron (1833), 3 Tyr. 907 ; Francis v. Baker 

(1839), ,3 Jiir. 771 ; Shepherd v. Pybns (1842), 11 L. J. 

C. P. 101 ; Davis v. Hedges (1871), L. R. 6 Q. B. 687 ; 

Randall v. Newsoii (1877), 2 Q, B. D. 102. 

979. .] — In an action for the stipu- 

lated price of a specific chattel, deft, pleaded 
payment into ct. of a sum which pltfs. took out 
in satisfaction of the cause of action : — Held : deft, 
in that action was not estopped thereby from suing 
pltfs. for negligence in the construction of the 
chattel. — Bigge v. Burbidge (1846), 15 M. & W. 
598 ; 4 Dow. & L. 1 ; 15 L. J. Ex. 309 ; 163 E. B. 
988. 

Annotation : — Refd. Davis v. Hedges (1871), 25 L. T. 155. 

980. .] — In an action for damages for 

the non-performance Sc improper performance of 
certain work which pltf. had employed deft, to do, 
the defence set up was that deft, had sued pltf. 


976 J. Wrongful repudiation of con- 
tract by buyer ,] — When the purchaser 
of an article has absolutely refused to 
accept It because he had changed his 
mind about buying it, he cannot avoid 
paying damages on the OTound that 
the seller was to prepay tlie freight & 
had not done so. — G rekr v. Dennison 
(1911), 21 Man. L. R. 46.~CAN. 

d. Retention of goods as security for 
damages .] — A purchaser who paid the 
price of goods, on finding they did 
not answer their description, immedi- 
ately gave notice to the seller, but In- 
stead of returning them on being 
offered repayment of the price, he 


retained them in security of damages 
& expenses : — Held : the only legal 
retention being in security of the price, 
he must be treated as abiding by the 
contract & was barred from pleading 
that the goods were of inferior qnallty, 
& from claiming damages. — Melville 
V , Critohley (1866), 18 Dunl. (Ct. of 
Sees.), 643 ; 28 So. Jur. 277.— SCOT. 

PART III. SECT. 19, SUB-SECT. 2.— 
0. (b), 

0 . Provision for inspection before pay- 
ment — Failure to rhect on discover- 
ing defect .] — Where the contract for 
the sale of apples provided that the 


purchaser should “ pay balance on 
cars where they are spotted on tracks 
subject to inspection,” the failure of 
the purchaser to reject the apples on 
unloading & learning their objection- 
able kind Sc condition, was held, under 
Sales of Goods Act, R. S. M. 1913, c. 
174, 8. 33, not to prevent his right of 
action for breach of warranty, — 
Smallman V . Bates (Man.), [1919] 
2 W. W. R. 238 ; 47 D. L. R. 700.— 
CAN. 

f. Proof of breach — Of warranty of 
mu .] — In an action for breach of 
warranty of title it Is necessary to 
prove at the trial that the title was not 
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for the ]^ce of the work alleged to have beem 
improperiy done, & pltf. had settled by paying the 
whole amount tlien sued for ; Sd that, as pltf. 
might have given the non-performance & the 
defective performance complained of in evidence 
in reduction of damages, pltf. was precluded from 
bringing a cross action for them : — Held : though 
pltf. might have used the causes of action for which 
he sued in reduction of the claim in the former 
action, yet he was not bound to do so, but might 
maintain a separate action for them. 

It is clear that before any action is brought 
for the price of an article sold with a warranty . . . 
the person to whom an article is sold . . . may pay 
the full price without prejudice to his right to sue 
for the breach of warranty. ... Is there any 
reason why he should be deprived of this right 
by the mere fact of his opponent having com- 
menced an action tor the price ? We think that 
there is none ... he [the buyer] may claim no 
reduction at all afterwards sue for his entire 
cause of action (Hannen, J.). — Davis 'v. Hedges 
(1871), L. H. 6 Q. B. 687 ; 40 L. J. Q. B. 276 ; 
25 L. T. 155 : 20 W. R. 60. 

AnnJoUUiom : — Reid. Caird v. Moss (188G), 33 Ch. D. 22; 

Bright V. Rogers, [191711K. B. 917. Mentd. Re Hilton, 

Ex p. March (1892), 67 L. T. 594 ; Bow, McLachlan v. 

Ship Camosun, [1909} A. C. 597. 

981. Whether action contract or tort.] — 

Moens V. Heyworth (1842), 10 M. & W. 147 ; 
H. & W. 138 ; 10 L. J. Ex. 177 ; 152 E. K. 418. 
Annntatiom : — Mentd. Oorsuoh v. Croo (1860), 2 L. T. 567 ; 

Udell V. Atherton (1861), 7 H. & N. 172; Mackay v. 

CommorcJal Bank of New Brunswick (1874), h. K. 5 P. G. 

394 ; London Aseoe. v, Mansel (1879), 11 Ch. D. 363 ; 

Derry v. Peek (1889), 14 App. Cas. 337 ; Joel v. Law 

Union & Crown In.sf5o., [1908] 2 K. B. 431 ; Yorko v, 

Yorkshire Inscc., [19181 1 K. D. 662. 

982. .] — A purchaser baying goods on the 

recommendation of the vendor that they are 
suited to a special purpose, has a remedy by action 
for breach of contract, & not for tort, in negli- 
gently giving bad advice, if the goods prove 
unsuitable. — Kowe Brothers & Co., Ltd. v, 
Crossley Brothers, Ltd. (1912), 108 L. T. 11 ; 
57 Sol. Jo. 144, 0. A. 

Annotationa : — Mentd. Lock tn Army, Navy & General 

Assco, Aasoon. (1915). 31 T. L. R. 297 ; Metropolitan 

Tunnel <& Public Works v. L. lOleo. Ry., [1926] Ch. 371. 

983. Action founded on invalid instrument — Sale 
of ship.] — Defts.’ testator being sole owner of a 
ship, signed & delivered to pltf., G., an instrument, 
describing the ship as copper bolted, but not 
reciting the certificate of registry ; at the foot of 
which was written, “ Sold the within-mentioned 
ship to G.” He afterwards executed a bill of sale 
to pltf. in the usual form, which did not describe 
the ship as copper bolted. She was not copper 
bolted, & pltf. declared in assumpsit against defts., 
as exors. of the vendor, for the breach of his 
warranty in that particular : — Held : the action 


could not be maintained, the instrument first 
mentioned being void by 34 Geo. 3, c. 68, s. 14. — 
Kain V, Old (1824), 2 B. & C. 627 ; 4 Dow. & Ry. 
K. B. 52 ; 2 L. J. O. S. K. B. 102 ; 107 E. R. 517. 


Annotations : — Distd. Freeman v. Baker (1833), 5 B. & Ad. 
797. 1f.P. Lloyd u. Sturgeon Falla Palp Co. (1901), 85 
L. T. 162. Bera. DobeD v. Stevens (1825), 5 Dow. & Ry. 
K. B. 489; Jones v. Bright (1829), 5 Bing. 533. 


984. Breach must be caused by seller — Evidence 
of negligence by purchaser.] — In an action on a 
contract to sell to & ship for & on account of 
pltfs. a quantity of beer, to a firm at Bombay, for 
sale on his account, & on an alleged undertaking 
that it should be in a fit condition for shipment ; 
it was proved that when the beer was warehoused 
it was in bad condition ; but it appeared that, 
through the default of pltf. in not advising the 
Bombay firm of the consignment, the beer had lain 
for six weeks unwarehoused in the ship or on the 
quays, & that tiiis would amply account for its bad 
condition : — Held : there was no evidence of a cau^ 
of action, whether for breach of contract or negli- 
gence. — E schjmbe V, Jarvis (1862), 3 E. & F. 436. 

985. Provision for inspection before payment — 
Failure to Inspect — Or to discover defect on In- 
spection.] — Where goods are sold “ Payment net 
cash after inspections of goods immediately on 
arrival of steamer,” the buyer has a right to claim 
damages if the goods are not in accordance with 
the contract even though he does not inspect the 
goods, or, by mistake does not on inspection dis- 
cover the defect in them. — K han v. Duchi^ (1905), 
10 Com. Cas. 87. 


(c) Prior Rdurn of Goods or Notice of Breach, 

986. Necessity for.] — The vendee of a merchant- 
able commodity warranted to be of the best 
quality, proceeds to use it from time to time till 
the whole has been consumed, when the value of 
the article can no longer be ascertained, having 
given no notice to the vendor during this time of 
any defect in the article, & having deprived the 
vendor of the means of proving the value of the 
article by proper tests, the vendee is not entitled 
to recover on the ground of any alleged defect in 
the article. — Hopkins v, Appijsby (1810), 1 Stark. 
477 ; 171 E. R. 635, N. P. 

987. .] — In an action for the price of 

clover seed sold by sample, deft, contends that the 
seed delivered did not accord with the sample ; 
before he can go into such a defence, ho must 
prove that he gave notice of his objection to pltf. — 
Groning V. Mendham (1816), 1 Stark. 257 ; 171 
E. R. 466, N. P. 

9gg, J — POULTON V. Lattimore, No. 964, 

ante. 

9g9, ,] — Grounsell V. Lamb, No. 431, 

ante. 


as warranted. — K oester v. Hamilton 
Provident & Loan Society (1895), 
10 Man. L. R. 374.— CAN. 

g . Onna of proof.] — Bottcher 

Livestock & Land Co. v. Brown 
(S aek.), [19201 3 W. W. R. 817.— CAN. 

h. By affidavit of consignee of 

buyer.] — Provincial Lumber Co., Ltd. 
V. TYee lumber Co., Ltd. (B. O.), 
[1922] 2 W. W. R. 1330.— CAN. 

Presuinption of breath — Hay 

supplied eobceptionally early in aeasoii 
— Defect Resumed due to improper 
ciiTiTij). }~“HILL CampbsJll (Alta.), 
[1927] 2 D. L. R. 1007.— CAN. 

l. Provision far determination of 
deficiency by wrbitraiio7ir*--Whether arbi- 
tration condition precedent to action.] — 
David v. Swirr (1910), 16 B. C. R. 70 ; 
44 S. O. R. 179.— C^, 

m. Whether remedy barred — On 


implied warranty of title Jt miiet posses- 
sion — Possession yielded to lien-holder.] 
— If a purohiMser for value without 
notice sells to another & the latter on 
learning of the original vendor’s claim 
of lien allows him to take the goods, ho 
has no claim against his immediate 
vendor on the implied warranty of 
title or for quiet possession. — B erq* 
FELDT V. MaRkeiX, [19213 1 W. W. R. 
453.-— CAN. 

n. LiabUity of original vendor on sale 
by general desai,ptionr--‘-IAa!bility to sub- 
sequent purchaser.] — Pioneer Lubiber 
C o. V. dominion Lumber a ales Co. 
(B. C.), [19231 2 D. L. R. 1194.— CAN. 

o. Defences — Defects due to mis- 
handling <S? inexperience of patchaser.] 
— Johnson Inv. 00. v. OoLPrrrs 
(Alta.), [1027] 2 D. L. R. 728.— CAN. 

p. After payment of full 


A purchaser may pay the full price 
In the first instance, but may after- 
wards bring an action against the 
seller for the breach of warranty. 
Sc recover from him the amount of 
the damage occasioned thereby.— 
COVBNTItT V . M‘Eniry (1862), 13 1. 0. 
L. R. 160 ; 14 Ir. Jur. 144— IR. 


PART III. SECT. 19, SUB-SECT. 2.— 
C. (0). 


986 1. Necessity for.] — Harris 
SCARPB Sc Co., LTD. V . BROWNLIR 
Brothers (1915), 18 W. A. L. R. 65.— 
AUS. 

986 ii. .1 — John Abell Co. v, 

LONO (N. W. T.) (1906), 1 W. L. R. 24. 

—CAN. 


986 lil. .] — AllooCK V. Mani- 
toba Windmill & Pump Co. (1911), 
18 W. L. R. 77.— CAN. 
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Sect. 19. — Breach of conditions and warranties: 

Sub-sect, 2, D. (a).] 

jD. Measure of Damages. 

(a) In General. 

See Sale of Goods Act, 1893 (c. 91), s. 53 (2), 
generally^ Damages, Vol. XVII., pp. 130 et seq. 

990. Damages & costs paid or payable to third 
party — On resale.] — A. in Holland commissioned 
B. in London, to purchase & ship tobacco of the 
best quality, B. employed C. as his broker for that 
purpose who accordingly made a purchase from 
D. On the arrival of the tobacco in Holland, it 
turned out to be of a very bad quality, when A. 
brought an action & recovered against B. : — Held : 
B. was entitled to recover from C. the whole of 
the damages he had sustained in the action brought 
against him by A. although he had received a 
bought note from 0. in which the tobacco was not 
described as of the best quality. — Mainwaring v. 
Brandon (1818), 8 Taunt. 202 ; 2 Moore, C. P. 
126 ; 129 E. R. 361. 

Armotalion: — Reid. Exploring Land & Minerals Co. v. 

Kolokmann (1905), 94 L. T. 234. 

991. ,] — A. sold a picture to B., 

warranting it a Claude. B. sold it to J., & war- 
ranted it a Claude to him. The picture was not a 
Claude, & J , brought an action against B. on the 
warranty. B, defended the action, & J. recovered 
damages & costs against him. B. then brought an 
aption against A. upon the first warranty : — 
Held : B. was in this action entitled to recover 
against A. the amount of the damages & costs 
that B. had paid to J., & also the costs incurred 
By B. in defending the first action. But, if the 
jury should be of opinion tha - the sale from B. to 
J . was not a real sale of the picture, in the ordinary 
course of business, but merely a colourable sale, 
on the usurious discount of a bill, they ought to 
disallow these sums. — Pennell v. Woodburn 
(1835), 7 C. & P. 117, N. P. 

Annotation Mentd. Penley v. Watts (1841), 7 M, & W. 601. 

992. ,] — Declaration charged that 

deft, had sold to pltf . seed barley, warranting it to 
be of a particular quality, but had delivered seed 
barley of an inferior quality & it alleged, as special 
damage, that pltf., relying on the warranty, had 
sold the seed barley with a similar warranty to T., 
who had sown it & had thereby obtained a crop 
inferior to that which would have been produced 
by seed barley of the quality warranted, & so 
incurred damages which the pltf. was liable to 
make good. Deft, having suffered judgment by 
default, it was proved, on the execution of the 
writ of inquiry for damages, that the sale by pltf. 
had taken place as alleged ; & evidence was given 
of the pecimiary amount of the values of the crop 
obtained & the crop which would have been pro- 
duced by seed barley of the quality warranted. It 
further appeared that pltfs.* vendee had claimed 
from him compensation, which pltf. had agreed 
to make ; but no sum had been agreed upon, & no 
payment actuary made : — Held : in assessing the 
damages, the jury ought to include the amount 
to which they considered pltf. had become liable 


to his vendee in respect of the difference of the 
crops. — Randall v. Raper (1868), E. B. & E. 
84 ; 27 L. J. Q. B. 266 ; 31 L. T. O. S. 81 ; 4 
Jur. N. S. 662 ; 6 W. R. 445 ; 120 E. R. 438. 
Annotations: — Disid. Josling v, Irvine (1861), 0 H. & N. 
512 : Borries v. Hutchinson (1865), 18 C. B. N. S. 446. 
Apia. Smith V. Green (1875), 1 C. P. D. 92. Consd. 
Bostock V. Nicholson, [1904] 1 K. B. 725 ; Pinnock v. 
Lewis & Peat, [1923] 1 K. B. 690. Refd. Spark v. Heslop 
(1859). 28 L. J. Q. B. 197 ; The Chieftain (1863), Brown. 
& Lush. 104 ; Mullett v. Mason (1860), L. R. 1 c;. V. 559 ; 
Woolley V. Broad (1892), 61 L. J. Q. B. 259 ; Britannia 
Hygienic Laundry Co. v. Thornyoroft (1926), 135 L. T. 
83. Mentd. Dixon v. Fawcus (1861), 7 Jur. N. 8. 895 ; 
English & Scottish Trust Co. v. Platan (1887), 36 W. 11. 
238 ; Wednesbury Corpn. v. Lodge Holes Colliery Co., 
[1907] 1 K. B. 78. 

993. .] — Dingle v. Hare, No. 1020, 

post. 

994. .] — Although the vendor of a 

commodity he has purchased and resold with a 
warranty may recover in respect of liabilities to 
liis vendees, yet the question of such liability will 
depend upon the opinion of the jury, on the whole 
case, as to the breach of the original warranty. — 
Henley v. Woodcock (1859), 1 F. & F. 532. 

995. .] — Deft, contracted for the 

sale of coal of a particular description to pltfs., 
knowing that they were buying such coal for the 
purpose of reselling it as coal of the same descrip- 
tion. Pltfs. did so resell the coal. The coal 
delivered by deft, to pltfs. under the contract & 
by them delivered to their sub -vendees did not 
answer such description, but this could not be 
ascertained by inspection of the coal, & only 
became apparent upon its use by the sub-vendees. 
The sub-vendees thereupon brought an action for 
breach of contract against pltfs. I^ltfs. gave notice 
of the action to deft., who, however, repudiated all 
liability, insisting that the coal was according to 
contract. Pltfs. defended the action against them, 
but at the trial the verdict was that the coal was 
not according to contract, & the sub-vendees 
accordingly recovered damages from pltfs. Pltfs. 
thereupon sued deft, for breach of contract, 
claiming as damages the amount of the damages 
recovered from them in the action by their sub- 
vendees, & the costs which had been incurred in 
such action. Deft, paid the amount of the 
damages in the previous action into ct., but 
denied his liability in respect of the costs : — Held : 
the defence of the previous action being, under the 
circumstances, reasonable, the costs incurred by 
pltfs. as defts. in such action were recoverable as 
being damages which might reasonably be sup- 
posed to have been in the contemplation of the 
parties, at the time when they made the contract, 
as the probable result of a breach of it. — H ammond 
& Co. V. Bussey (1887), 20 Q. B. D. 79; 57 
L. J. Q. B. 68 ; 4 T. L. R. 95, C. A. 

Annotations : — Apld. Aglus v. Great Western Colliery Co„ 
[1899] 1 Q. B. 413 ; Prince of Wales Dry Dock Co. 
(Swansea) v. Fownes Forge & Engineering Co. (1904), 90 
L. T. 627. Distd. (^Intat v. My ham, [1913] 2 K. B. 220. 
Apld. Pinnock r. Lewis & Peat, [1923] 1 K. B. 690 : 
Bennett v. Kreeger (1925), 41 T. L. R. 609 ; Kasler & 
Cohen v. Siavouski (1927), 96 L. J. K B. 850 ; Patrick 
V, Rnsso-Britlsh Grain Export Co., (1927J 2 K. B. 535,* 
Slavonski v. La Pelleterio De Roubalx Soc. Anon. 
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990 i. Damages costs paid or 
payable to third party — On resale.'}-^ 
Grocers* Wholesale Co. v. Bostock 
(1910), 17 O. W. R. 129 : 2 O. W. N. 
144 ; 22 C. L. T. 130.— <5aN. 


q. Where purchaser failed 

to inspect before resale .) — Wilson v. 
Carmich^l & Sons (1894), 1 8. L. T. 
616. — SCOT. 


r Sode of unsound \food — Loss of 


cattle by poisoning,) — WiisoN v. Dun- 
VILLB (1879), 6 L. R. Ir. 210.-— IR. 

t. Price jKtid for defective article 
— Whether possession of third party 
material.] — ^As soon as the vendee dis- 
covers the defect he may bring an 
action on the warranty & recover the 
value of the article he should have 
received, & the measure of damages 
is the same whether the goods are In 
his warehouse or in the bands of per- 
sons to M om he may afterwards have 
pledged or sold them. — C entaur 


Cycle Co. v. Hill (1902), 22 0. L. T. 
263 ; 1 O. W. R. 639 ; 2 O. W. R. 
1025 ; affd. (1903), 7 O. L. R. 110 ; 3 
O. W. R. 354 ; 24 C. L. T. 209.— CAN. 


a. .] — Ellioto V. Arro-Lite Co. 

(Sask.) (1921), 60 D. L. R. 705.— CAN. 


b. .1 — Within seven days after 

the plalntifl had purchased two oxen 
they sickened of lung-sickness & died 
within three days thereafter. The ex- 
pert evidence showed that the disease 
must have been contracted before date 
of sale 8c been latent at that time: — 
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(1927). laj h. T. 645. Consd. Re Hall & Pirn (Junior) 
Refd. Scott V, Foley, Alkman 
JS » Gaaelee v. Darling, The MillwalJ 

(1905), 93 L. T. 429 : Clare r. Dobson, [1911] 1 K. B. 35 ; 
ProopB V. Chaplin (1920), 37 T. L. R. 112; Britannia 
Hygienic Laundry Co. v. Thomycroft (1926), 135 L. T. 83. 
Mentd. The Argontlno (1888), 13 P. D. 191 ; Sanderson 
tl903] 2 K. B. 533 ; The Wallsend, 
?22 .* Furness, Withy v. Hall (1909), 25 T. L. R. 
233 ; Souto Wales & Liverpool S.S. Co. v, NevUPs Dock 
& Ry., NevUl s Dock Sc Ry. v. Maatscliappij S.S. Bestevaer, 
Ro^rdam (1913), 108 L. T. 568 ; The Calmbahn (1914), 
?i^nTr » Hoolo U. D. C. V. Fidelity & Deposit Co. 

* Weld -Blundell v. Stephens, [1919] 

X j 3, d20» 


-.]— Resps. sold seed to applts. 
as “ common English sainfoin ” on the condition 
that “ sellers give no warranty expressed or 
implied as to growth, description or any other 
matters.’* The seed delivered to applts. was not 
“ common English sainfoin,” but “ giant sainfoin,” 
a different & iiffeiior seed. Applts. accepted the 
seed believing it to be “ common English sain- 
foin,” & resold it as such to other parties, to whom 
applts. were obliged to pay damages for the mis- 
take ; — Held : applts. were entitled to the remedies 
ai)plicable to a breach of warranty & to recover 
from resps. the damages which applts. had been 
obliged to pay to the other parties. 

If a thing of a different description is accepted 
in the belief that it is according to the contract, 
then the buyer cannot retmn it after having 
accepted it, but he may treat the breach of the 
condition as if it were a breach of warranty, that 
is to say, he may have the remedies applicable to 
a breach of warranty (Lord Loreburn, C.). — 
Wallis, Son & Wells v. Pratt & Haynes, 
[1911] A. C. 894 ; 80 L. J. K. B. 1058 ; 105 L. T. 
140 ; 27 T. L. R. 431 ; 55 Sol. Jo. 490, H. L. 


Annotations : — Consd. Re Bourgeois & Wilson, Holgate* 
(1920), 25 Com. (Jas. 260. Distd. Japy v. Sutherland, 
Sutherland v. S.S. Thoeger (1921), 91 L. J. K. B. 19. Consd. 
Wimble V. Lillico, London (1922), 38 T. L. R. 296 ; 
Sz^onowski v. Beck, fl923J 1 K. B. 457. Apld. 
Baldry v. Marshall, [1925] 1 K. B. 260 ; Barker (Junior) 
V. Agius (1927), 43 T. L. R. 751. Reid. Harrison v. 
Knowlos & Foster, [1918] 1 K. B. 608; Lancaster v. 
Turner, [1924] 2 K, B. 222. Mentd* Lake v. Simmons, 
[1926] 1 K. B. 3(50. 


997. ,] — Pltf., a coal merchant at 

Cai*diff, having contracted with shipowners for the 
supply of coal to their steamers there, entered into 
a contract with defts., who were colliery pro- 
prietors also- carrying on business at Cardiff, for 
the supply to him of coal, which was expressly 
stated to bo for shipment in those steamers. 
Defts. committed a breach of their contract in not 
supplying coal under it with reasonable despatch, 
in consequence of which the supply of coal to one 
of the steamers by pltf. was delayed & the steamer 
was detained. The shipowners thereupon made a 
claim of £150 upon pltf. in respect of her detention, 
& subsequently brought an action against him to 
enforce their claim. Pltf. gave notice of the claim 
& action to defts., who repudiated all liability, 
refused to take up the defence, stating however 
that they considered the claim preposterous, & 
the amount of it excessive. Pltf. thereupon 
defended the action, paying £20 into ct., & at the 


trial he succeeded in showing that the sum so 
paid in was sufficient. He then brought an action 
against defts. for breach of their contract. The 
judge at the trial found that the course taken by 
pltf. in defending the action against him was 
reasonable : — Held : the pltf. was entitled under 
the rule in Hadley v, Ba^endale (1854), 9 Ex. 341, 
to recover from defts. as damages the amoimt of 
the costs reasonably incurred by him in defending 
the action against him over & above the amount 
which he had received for costs as between party 
& party from the pltfs. in that action. — Agius v. 
Great Western Colliery Co., [1899] 1 Q. B. 
413 ; 68 L. J. Q. B. 312 ; 80 L. T. 140 ; 47 W. R. 
403, C. A. 

Annotalions : — Apld. Pkmock r. Lewis & Peat, [1923] 1 

K. B. 690 ; Beimett v. Kreeger (1925). 41 T. L. R. 609 ; 

Kasler & Cohen v. Slavoiiski (1927), 96 L. J. K. B. 850. 

Reid. Scott V. Foley, Aikman (1899), 5 Com. Cas. 53 ; 

Clare v. Dobson, [1911] 1 K. B. 35 ; The Solway Prince 

(1914). 31 T. L. R. 56 ; Weld-Blnndell v. Stephens, [19201 

A. C. 956 ; Britannia Hygienic Laundry Co. v. Thorny- 

croft (1926), 135 L. T. 83. Mentd. South Wales & Liver- 
pool S.S. Co. V. Nevill’s Dock Sc Ry., NevilFs Dock & Ry. 

V. Maatschapplj S.S. Bestevaer, Rotterdam (1913), 1 (j8 

L. T. 5G8 ; The Cairnbahn (No. 2) (1914), 30 T. L. R. 309. 

998. -.] — Pltfs. bought a coat with 
fur collar attached, for resale, from deft. & sold 
it to a customer. Owing to the colouring matter 
with which the fur was dyed, the customer con- 
tracted a skin disease & brought an action against 
pltfs., claiming damages. Pltfs. informed deft, 
thereof & requested him to undertake the defence 
of the action. Deft, denied liability but never 
suggested that pltfs. had no answer to the action, 
with the result that pltfs. defended the action & a 
jury awarded the customer £138 18s. as damages 
for her suffering, & pltfs. had to pay the costs of 
the action : — Held : pltfs. were entitled to recover 
from deft, the damages so awarded, together with 
the customer’s taxed costs of the action & their 
own costs of defending the action as between 
solr. & client. — Bennett (Sidney), Ltd. v. 
Kreeger (1925), 41 T. L. R. 609. 

999 , ,] — B., a wholesale fuirier, 

bought some dyed rabbit skins from A. for the 
purpose, as A. knew, of making them into fur 
coUars. B. having made the fur collars, resold 
to O., C. resold to D., & D. to E., a draper. E. 
then sold a coat, with one of these fur collars 
attached, to F., a customer, for her own wear. 
P. developed fur dermatitis,” owing to antimony 
in the fur. F. sued E. for damages for breach of 
warranty on the sale of the coat. E. gave notice 
of the action to D., D, to C., G. to B., & B. to A. 

E. defended, but judgment was given against 
him for £67 £248 costs. E. claimed this sum, 

together with his own costs, £643 in all, from D. 
who paid without resisting the claim. D. recovered 
this amount from O. together with a further sum 
for his costs. C. claimed from B., & B. having 
paid £645 & £45 for costs, sued A. for £699 
damages for breach of warranty on the sale of the 
skins. 

The ct. found as a fact that E, had acted 
reasonably in defending the original action by F. : 


Held : plaintiff was entitled to recover 
back the purchase piloe by means 
of an oefio redhibitorla . — Havisidk i?. 
Jordan, 20 S. C. 149. — S. AF. 

0 , Damage to goodwill of business 
— Conviction on resale of butter.] — 
Fitzgerald v. Leonard (1893), 32 
L. R. Ir. 675.-~IR. 


d. Damages flowing nalurcdly fron 
breach.] — North wood v. Rennu 
(1878), 28 0. P. 202 ; 3 A. R. 37.~<;AN 

^ , •. ^ . 1 — Corbin v. Thompsoi 

(1907), 39 S. C. R. 676.— CAN. 


f. Within contemplation of 

parties.] — Where an express warranty 
is given by the seller as to the quality 
of an article sold & this turns out to be 
imtrue, an action lies for damage which 
flows naturally from the breach of 
warranty, & may reasonably have been 
supposed to have been in the con- 
templation of the parties. — E vans Sc 
Plows v. Willis & Co., 11923] C. P. D. 
496.— AF. 

g. Cost of putting goods in stale as 
warranted .] — ^LA Roohb v. O’Hagan 
(1882), 1 O. R. 300.-— CAN. 


h. .1 — Action upon a war- 

ranty given on sale of second-hand 
ma<;hinery ** good for twelve months 
with proper care ** : — Hdd : the meiwmre 
of damages was the sum which, at 
the time of the sale, it would have been 
necessary to expend in order to remove 
any defect whloh constituted a breach 
of the warranty. — Cook v. Thomas 
(1889), 6 Man. L. R. 286.— -CAN. 

k. .] — Sumner v. Dobbin 

(1906), 16 Man. L. R. 151.— CAN. 

L .] — Chapin & Co. v. 
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— Held : B* waj? entitled to recover from A. (a) the 
damages recovered in the original action by F. ; 
(b) the costs of both sides in that action ; & (c) a 
sum in respect of costs incurred by themselves 
0. & D. respectively in connection with the claims 
against them. — K asleb Cohen v, SnAvousKi, 

[1929] I K. B. 78 ; 96 L. J. K. B. 850 ; 137 L. T. 
641. 

AnnotcUion : — Consd. Slavongkl v. La Pelleterle de Roubal;s: 

Soo. Anon. (1927), 137 L. T. 645. 

1000. .1 — Slavonski V, La Pelle- 

TEBIE DE IlOUBAIX SOCIETE ANONYME, No. 938, 
ante, 

1001. Defective article used in goods manu* 

factured by plaintiff.] — Defts. contract^ to sell by 
description to pltf. sulphuric acid, commercially 
free from arsemc. Pltfs. did not make known to 
defts., either expressly or by implication, the 
pui'pose for which they re^iuired the acid. In 
breach of the implied condition that the acid 
should correspond with the description in the 
contract, defts. supplied to pltfs. sulphuric acid 
which was not commercially free from arsenic. 
Pltfs. by the exercise of ordinary care might have 
discovered the presence of arsemc in the acid ; 
but they did not do so, in ignorance of the fact, 
used the acid in the manufacture of brewing sugar 
in the shape of invert glucose, which they sold 
to brewers who used it in the brewmg of beer. 
The beer thus made was rendered poisonous, & 
the brewers suffered loss in respect of which pltfs. 
were liable to them. Pltfs. al^ lost the price of 
the acid, which was rendere<i worthless to them, 
& the value of other goods spoilt through being 
mixed with the acid : & the goodwill of their 
business was damaged : — Held : pltfs. were 
entitled to recover from defts. the price of the acid 
& the value of the goods spoilt, but not the damages 
payable by pltfs. to the brewers or the damage 
to the goodwill of pltfs.’ business. — B ostock & 
Co,, Ltd, v, Nicholson & Sons, Ltd., [1904] 

1 K. B. 725 ; 73 L. J. K. B. 524 ; 91 L. T. 626 ; 
53 W. B. 155 ; 20 T. L. R. 342 ; 9 Com. Cas. 200. 
Annotations: — Distd. Cointat v. Myhani, [1913] 2 K. B. 

220, Apld. Turrin v. Victoria Palace, [1918] 2 K. B. 

639. Bistd. Taylor v. Bank of Athens, Pinnock v. Bank 

of Athens (1922), 91 L. J. K. B. 776 ; Pinnock v. Lewis & 

Peat, [1923] 1 K. B. 690. 

1002. Loss of anchor — ^D^ct in warranted 
cable.] — Under an averment that one of the links 
of A warranted chain cable broke, & that thereby 
the chain cable & an anchor to which it was 
attached were wholly lost, it is sufficient to prove 
that a link of the chain eable being broken, the 
pilot, for the preservation of the ship & crew, 
slipped the cable, & that the anchor & <^ain cable 
were thereby lost. Under the warranty of the 
cable, pltfs. might, in addition to the value of the 
cable, recover the value of the lost anchor, to 
which the insufficient cable was attached.— 
Borradaile V, Bbunton (1818), 8 Taunt. 535 ; 

2 Moore, C. P. 682 ; 129 E. R. 491. 

Awnotation : — Dbtd. Hadley v. Baxendale (1854), 23 L. T. 

O. S. 69. 


1003. At lauiiehliig of vofiScL] — C ato, 
Miller & Co. v, Oibson & Son (1866), 3 L. T. 217. 

1004. Bale of ablp--rLos 9 of services wliile under 
repairs.] — The Saldanha, Baines v, Uibbs (1866), 
4 L, T. 742 ; 9 L. T. 87, 

1005. Defectiye carriage pole-rr-injury to horses — 
Consequential damage.] — Randall v, Nbwson, 
No. 694, ante, 

1006. Sale of unsound food — Loss of custom.] — 

Wilts, Dorset & Somerset Dairy Produce 
Supply Assocn. v. Hammond (1888), 4 T. L. R. 
584 ; on appeal (1889), 6 T. L. R. 190, C. A. 

1007. .] — ^Blake V. Fenner (1911), 

cited in, [1913] 2 K, B. at p. 224 ; 82 L. J, K, B. 
at p. 564 ; 108 L. T. at p. 658, C. A. 

Annotation .•—Apld. Colntat r. Myham, [1913] 2 H. B. 220. 

1008. Condemnation of food & imposition 

of fline — Costs & fine.] — If a retailer buys pro- 
visions with an implied or express warranty & 
such provisions are seized & destroyed, & he him- 
self is fined, because, unknown to him, they are 
unfit for food, he may recover from liis vendor, 
in addition to their value, the costs of his defence 
& costs ordered to be paid by liim ; &; semhle : also 
the amount of the fine if he can show that it was 
not imposed, or increased, in consequence of any 
default on his part. — Crage v. Pry (1903), 07 J. P. 
240 ; 1 L. G. R. 253. 

Annotations .•—Retd. Cointat v. Myham, [1913] 2 K. B. 220 ; 

Lc5alie v. Reliable AdvertieiiifiT & Addressing Agency, 

[1915] 1 K. B. 662. Mc&td. Weld-Blundell v, Stephens, 

[1919] 1 K. B. 520. 

1009. Death from poisoning — ^Expenses of 

illness.] — Frost v, Aylesbury Dairy Co., No. 
733, ante, 

1010. Loss of wife’s services.] — In an 

action for breach of a waranty that tinned salmon 
sold by defts., to pltf. was fit for consumption as 
human food pltf. claimed damages tmder the 
following head, among others namely on the ground 
that his wife having partaken of the salmon had 
in consequence died, & that, she having performed 
services for him in the care of his house & family 
until her death, he was under the necessity after 
her death of hiring some one else to perform such 
services. The jury found a verdict for pltf., & 
awarded £200 in respect of the damages claimed 
as above-mentioned : — Held : the death of plif.’s 
wife not forming an essential part of the cause of 
action sued upon but only an element in ascer- 
taining the damages arising therefrom there was 
no rule of law which prevented such damages as 
aforesaid from being recoverable in the action- — ■ 
Jackson v, Watson & Sons, [1909] 2 K, B. 193 ; 
78 L. J. K. B. 587 ; 100 L. T. 799 ; 25 T. L. K. 
454 ; 53 Sol. Jo. 447, 0. A. 

Annotations : — Consd. Cointat v. Myham, [1913] 2 K. B* 

220 ; The Ameilka, [19] 4] P. 167. Refd. Berry v. Humm, 

[1915] 1 K. B. 627. 

1011. Sale of mortar — Building condemned — 
Cost o£ puffing down & rebuilding.] — Deft, sold 
pltf, mortar for some building operations, & 
subsequently the building was condemned by the 
London County Council on the ground that the 
mortar was bad : — Held : pltf. was entitled to 
recover from de^t. the cost of pulling down & 


Matimws (1915), 32 W. L. R. 663 ; 
9 W. W. R. 301; 24 B. L. R. 457 ; 
9 AJtft. L. R. 209.-~^AN. 

m. — — .3 — Maennxl V. Garage 
CONnNBNTAn Lm. (1910), App. B. 
137.-H8. AT. 

n. Ph/LS loss of profits,] — 

Canadian Aveky IjTd. v, Waoh 
(Man.). [1923] 3 W. W. R. 798.— CAN. 

o. Mreach of wcuremiy of MSs — 
FoZue of goods — Lose of profits con- 
templatea by pwrUee.] — Shbabd t?. 


Horan (1899). 30 0. R. 618.— CAN. 

p. .] — The purchaser of a 

chattel is entitM lo recoTor frcxai the 
vender upon failure of title, the value 
of the chattel, & not merely the amount 
paid hy him to the vendor.— Con- 
federation Life Assocn. v, Labatt 
(1900), 27 A. R. 321.— CAM. 

g. Cost of repacking defective 
— Bigelow v, Graham <N. S.) 

18 E. L. R. 605; 16 B. L. B, 294 ; 
affd, (1913), 48 a O. R. 51-2.— CAN. 


T, .] — WarrE Sc Co,, Ltd. v. 

Donkin (1914), 27 W. L. R. 789 ; 6 
W. W. R. 508 ; 16 B. L. H. 446.— CAN. 

t. Loss of use — Necess^ for 
purchaser to have me for goods.] — Th® 
damages recoverable by the purchase 
for breeich of warranty on sale of a 
tractor eiigino may Include damages 
for 1^8 of use of the engine at the rite 
which it would have cost him to hire 
an nngine. But where owing to the 
breach of wairanty the engine had to 
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I'ebuilding. — Smith v, Johnson (1899), 15 T. L. R. 
179 ; Bmden's B. 0., 4th ed. 668, 

Annotat'Um : — ^RcCd. Britannia Hygienic Laundry Co. v. 

Thomycrolt (1926), 135 L. T. 83. 

1012. Value of article destroyed — Contaminated 
beer*] — The measure of damages, apart from special 
circumstances, which the manufacturer of an 
article that ixas had to be destroyed by the fault 
of another is entitled to recover, is the price 
which he could have sold it for on the day that it 
had to be destroyed : — Held : therefore, ^though 
pltfs. were brewers they were entitled to recover 
the full selling value of the beer in their cellars, 
which had by the fault of defte. to be thrown 
away, & not merely such a sum as they them- 
selves must have expended in order to brew an 
equal amount of beer of the same quality to replace 
it. — Holden (Richard), Ltd. v, Bostock &; Co., 
Ltd. (1902), 60 W. R. 323 ; 18 T. L. R. 317 ; 46 
Sol. Jo. 265, O. A. 

Annotaiion : — Distd. Oointat v. Myliam, fl913] 2 K. B. 220. 

1013. Poisoned glucose.] — Bostock & Co., 

Ltd. V. Nicholson & Sons, Ltd., No. 1001, ante. 

1014. Price paid for defective article.] — Bosj ock 
&; Co., Ltd. v. Nicholson & Sons, Ltd., No. 1001, 
ante* 

1015. Damage to goodwill of business.] — 

Bostock & Co., Ltd. v. Nicholson Hons, Ltd., 
No. 1001, ante. 

1016. Nominal damages — ^Loss not due to seller’s 
breach of contract.] — ^By a contract made in July, 
1919, for the sale of Cyprus locust beans, it was 
provided {inter alia), that shipment was to be 
made by the sellers in July Sz/or Aug., 1919, & 
that the bills of lading were to be dated for those 
months. 

The goods arrived in Tiondon on Hept. 27, 1919, 
& on Sept. 29 the buyers paid for tlicm. It w'as 
subsequently discovered tliat the goods had not 
been shipped until Hept., & that the bills of lading, 
although dated Aug. 31, had not in fact been 
signed until on or after Sept. 0. From the date 
of the contract in July, the market for all locust 
beans had fallen heavily. The buyers had resold 
the beans, & so could not reject or return iheni. 
There was no difference in A^aluo at tlie material 
time between locust beans shipi>ed in Aug. & 
those shipped in Hept. On a claim for damages 


for breach of contract, which was admitted 
Held : as the buyers’ loss was not due to the sellers' 
breach of contract, the buyers were only entitled 
to nominal damages.— Taylor & Sons, Ltd. v. 
Bank of Athens, Pinnock Brothers v. Same 
(1922), 91 L. J. K. B. 770 ; 128 L. T. 795 ; 27 
Com. Cas. 142. . ^ . 

Breach of warrant of authority.] — See Agency, 
Vol. L, pp. 664-667, Nos. 2791-2805. 

(b) Breach of Warranty of QtmLUy. 

See Hale of Goods Act, 1893 (c. 71), s. 63 (3). 

1017. Difference between value as contracted for 
& value as delivered.] — Goods sold are described 
in the invoice as scarlet cuttings, a warranty is 
to be inferred that the goods answered the known 
mercantile description of scarlet cuttings. 

In an action of assumpsit it is alleged as a breacm 
that certain goods sold & delivered to pltf., & 
warranted to be scarlet cuttings, were not scarlet 
cuttings, per quod, they became & were of no use 
or value to pltf. Pltf. is entitled, without any 
further allegation of special damage, to recover 
as much as the goods would have been worth to 
him had the contract been faithfully performed 
by deft. — Biiidge v. Wain (1816), 1 Stark. 504 ; 
in E. R. 543, N. P. V * T T 

Amwtations : — Refd. Biidd ’ 

C. P. 36 ; Barr v. Gibson (1838), 3 M. & 390 ; I^edeii 

V. Gray (1849), 7 C. B. 961; Hall v. 

C. B. N. 8. 22 ; O’llanlai) v. G. W. Ry. (1865), 6 B. & b. 
484 ; Elbingur Act. v. Annstroiig (187^, L. K. 9 Q. B. 
473 : Hiudo r. Liddell (1875), L. IL 10 Q. B. 265. 

101 g. .] — Pltf. sued on a breach of warranty 

on the sale of wheat. The declaration contained 
a special count which stated a warranty that the 
wheat would grow, & a breach that it would 
& that pltf. was deprived of gi'oat gains, etc. The 
declaration also contained counts for money l^d 
& received, & on an account stated. The parti- 
culars of demand were for the price of the wheat, 
but were expressly limited to the wd^'ilatus 
counts iSleld : this did not prevent pltf. from 
giving evidence of what the value of the crops 
might have been with a view to his damages on 
the first count. — Page v. Pavey (1839), 8 0. P« 
769, N. P. , ^ ^ 

1019. .] — In an action for the breach of a 

contract by delivering goods of a quality inferior 


be diHiiiatitlod & rebuilt, the et. in 
view of the known climatic oondltione 
of the country refused to allow damages 
for loss of use of the engine after that 
date, in the absence of evidencje by the 
purcliaeer showing that for any period 
after that date he had work for the 
engine to do & that It could have been 
properly used therein. In any event 
the compensation reoovorablo for loss 
of use of the engine in such case would 
he only for the time necessailly taken 
to rebuild it using due diligence 
dispatch. — Advance Humely 
Thbebjxer Co. Incorporatkd v, 
Whaley, [1920] 2 W. W. R. 325 ; 52 
D. Lull. 169 ; 13 Bask. L. R. 239.— 
CAN. 

PART III. SECT. 19, SUB-SECT. 2.— 
D. <b). 

1017 i. Difference between value as 
contracted for value as 
When the bought note speoiOos the 
ortlole bought to No. 1 mackerel, it is 
a warranty that they are of that 

S uality. The measure of damages is 
tie difference between the value of the 
article actually sold & the value in 
the same market of an article of the 
quality spoclfled in the bought note.— 
WiKR V. BISSKIT (1859), 2 rhom. 178. 


1017 ii. .] — Elus V. 

(1882), 10 A. R. 226.--CAN. 


A RKT J. 


— .1—Hoogv. Park (1893), 
3 Terr. L. 11. 171.— CAN. 

1017 iv, .] — Robinmon V. Boyd 

(N. W. T.) (1905), 2 W. h. R. 425.— 

CAN. 

101 7 V. — ] — The measuiu of dam - 
ages for breadh of warranty is set out 
in Sale of Goods Ordinance, s. 51, ss. 
2 &; 3, & is tJio difference between the 
value of the goods at the time of 
delivery to the buyer & the value they 
would have liad if they had answered 
to the warranty. — Sohamlin & Smith 
V. Phalen (1910), 14 L. R. 259 ; 3 
Bask. L. R. 194.— CAN. 

1017 vi. .] — Decker v, 8yi.« 

VESTER Manufacturing Go. (1910), 
14 W. L. K. 500 ; 3 Bask. L. K. 173.— 
CAN. 

1017 v4i, .] — Nkiss V. Canadian 

Port Huron Co. (1911), 16 W. L. R, 
542.— CAN. 

1017 viii. .] — The measure of 

damages for a breach of warranty of 
a chattel when the ortlcde has not been 
returned Is the dlfferenoe between its 
value with the defect warranted against 
& the value which It would have borne 
without the defect. — ^B bck v. Graham 
(1911), 16 W. L. R. 291 ; 4 Sask. L. R. 
22.— CAN. 

4017 iJK. -- — .1 — Stbinaokbir v. 
Squire (1014), 30 O. L. R. 149 ; 19 
D. L. R. 434 ; 5 0. W. K. &06.--<IAN. 


1017 y. Laijcune V. Fair" 

LEATHER (1915), 32 W. L. H- 917 ; 9 
V. W. R. 567 ; 25 Man. L. R. 783. — 
AN. 

1017 xi. .] — McPnAiL/r. Abbott 

1916), 34 W. L. R. 134 ; 10 W. W. R. 
47.— CAN. 

1017 xii. .1 — The measure of 

aniages recoverable for delivery of 
oods of on inferior quality to that 
f the sample by which they were sold 
i the difference between the market* 
alue of the goods of the quality con- 
racted for & the market-value of the 
•oods actually delivered. — J ohn Hax.- 
S; Ltd.^. B^inton, [19201 2 W W R. 
196 ; 64 D. L. 11. 637 ; 60 8. C. R. 325. 
^CAN. 

1017 xiii. 

1920) , 54 D. L. 

1017 xiv. .1 — Abnotj; V. Can- 

adian Fairdankb Morse Co.. Ltd., 

1921] 1 W. W. R. 261 ; 56 D. L. R. 
'81 ; 14 Saak. L. R. 82.— CAN. 

1017 XV. BiSHi.vsKYi;. Apflb- 

W (1921), 64 D. L. R. 477 ; 50 O. L. R. 

: 26.— CAN. 

1017 xvi. .1 — Be Laval Co. v. 

Kennedy (Bosk.), [1923] 1 D. L. 11. 

L 51. —CAN. 

a. Warranty of farm impU- 

neats.] — There are oases of breach of 
«ranianty of quaUty on a sfido of goods 
where the damagea are not measured 


— Ward v. Rosser 
\j. R. 531.— CAN. 
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Sect. 19 . — Breach of conditions and warranties: 

SvJb-aect. 2, D. (b), E. J^.] 

to that contracted for, the proper measure of 
damages is, the difference between the value of 
goods of the quality contracted for, at the time 
of the delivery, & the value of the goods then 
actually delivered, or their value as ascertained 
by a resale within a reasonable time : & the 
fact of the goods having been previously paid for 
cannot be taken into consideration in estimating 
the damages. — Lodeb v. Kekul^j (1857), 3 C. B. 
N. S. 128 ; 27 L. J. 0. P. 27 ; 30 L. T. O. S. 64 ; 
4 Jur. N. S. 03 ; 6 W. B. 884 ; 140 E. R. 687. 

1020. .1 — In an action for a breach of 

warranty on the sale of goods which the buyer has 
sold again : — Held : the proper measure of damages 
was, the difference between the real market value 
at the time of the sale & the contract price. Qu. : 
whether the buyer might not have been entitled 
to recover a sum fairly & reasonably paid by him 
as compensation to a third person to whom he 
had upon the faith of deft.'s warranty sold a portion 
of the goods. — D ikgus v. Hare (1859), 7 C. B. 
N. S. 145 ; 29 L. J. C. P. 143 ; 1 L. T. 38 ; 6 
Jur. N. S. 679 ; 141 E. R. 770. 

Annotations : — Be!d. Mullett v. Mason (1866), L. R. 1 C. P. 

559 ; Baldry v. Bates (1885), 1 T. L. R. 558. 

1021. .] — Jones v. Just, No. 632, ante. 

1022. .] — On a sale of seed potatoes, the 

potatoes were of an inferior quality to that 
warranted ; — Held : the purchaser was entitled 
to the diff erence in value between the crop actually 
produced & the crop that would have been produced 
if the warranty had been complied with, if it were 
a reasonable thing for the purchaser to plant the 
seed without examination, — W agstapp v. Short- 
Horn Dahiy Co. (1884), Cab. & El. 324. 

1023. .] — Pltf. purchased an orchid from 

deft, at an auction for twenty guineas with the 
warranty that it was “ Cattleya Acklandiae alba, 
only known plant.*’ After two years it flowered, 
& produced not a white but a purple flower. 
The value of such a plant is 75. 6d. In an action 
for breach of warranty, the county ct. Judge found 
as a fact, that, if the orchid had been an actual 
alba, it was at the time of sale worth £50 ; but 
that until it showed its real nature there was no 
probability that an orchid grower would give more 
than twenty guineas for it ; — Held : judgment 
must be entered for pltf. for £50 . — ^Ashworth v. 
Wells (1898), 78 L. T. 136 ; 14 T. L. R. 227, C. A. 

1024. J — Shippers of goods at a foreign 

port chartered a ship to carry the goods to London. 
The charterparty provided that the master should 
sign bills of lading in the form indorsed on it. 
That form contained the clauses “ shipped in 
good order & condition & to be delivered in the 
like good order & condition ** & “ quality & 
measure unknown *’ 4fc incorporated the American 
Harter Act which imposes upon shipowners & 
masters the duty of delivering to shippers of 
merchandise bills of lading stating (inter alia), 
“ the apparent order & condition *’ of the 
merchandise delivered for carriage. The goods 
in question were damaged before shipment & the 
damage was apparent. The master, however, took 
them on board & gave the shippers a bill of lading 
in the form indorsed on the charter. Before 
delivery of the goods in London, the shippers sold 
them to purchasers there, who thereupon became 


indorsees of the bill of lading to whom the property 
in the goods passed. On presentation of the bill 
of lading & shipping documents the purchasers 
paid the contract price of the goods to the shippers 
& the goods having been delivered in their damaged 
condition in London, the purchasers, in an arbn. 
between themselves Sc the shippers obtained an 
award against the latter for damages representing 
the difference between the price paid by the pm- 
chasers & the value of the goods when delivered. 
The purchasers did not sue the shippers, who were 
a foreign firm, on that award, but now sued the 
owners of the ship for damages for not delivering 
the goods in good order & condition : — Held : 
the words in the bill of lading “ shipped in good 
order & condition ** were not words of contract, & 
the purchasers were not entitled to sue for any 
breach of contract in respect of them ; but the 
shipowners were bound by the representation of the 
master in the bill of lading that the goods were 
shipped in good order & condition ; & there being 
sufficient evidence that the purchasers had altered 
their position & acted to their own prejudice on 
the faith of that representation, the shipowners 
were estopped from denying the truth of it, & were 
liable in damages to the purchasers for not deliver- 
ing the goods in good order & condition, the 
measure of damages being the difference between 
the price paid by the purchasers, Sc the value of the 
goods when delivered, together with the reasonable 
expenses incurred on delivery by reason of their 
damaged condition. 

The words “ shipped in good order Sc condition ’* 
are not words of contract in the sense of a pro- 
mise or undertaking (Crannell, J.). — Compania 
Naviera Vasconzada V. Churchill & Sim, 
Same v. Burton & Co., [1906] 1 K. B. 237 ; 75 
L. J. K. B. 94 ; 94 L. T. 59 ; 54 W. R. 406 ; 22 
T. L. R. 85 ; 50 Sol. Jo. 76 ; 10 Asp. M. L. C. 177 ; 
11 Com. Cas. 49. 

Annotaiioiis : — Apld. MarthieaiiH v. Royal IMail Steam 

Packet Co. (1915i), 106 L. T. 638. Refd. Hogarth Shipping 

Co. V. Blyth Greene, Jourdaln, [1917] 2 K. B. 534 ; Now 

Chinese Antimony Co. v. Ocean S.S. Co., [1917] 2 K. B. 

664 ; The Tromp, [1921] P. 337 ; Brandt v. Liverpool, 

Brazil & River Plate Steam Navigation Co., [1924] 1 

K. B. 575. 

1025. Advantage accruing in mitigation of 
damage — Relevant considerations.] — Although 
the opinion of the High Ct. upon a special case 
stated by an arbitrator under Arbitration Act, 
1889 (c. 49), with regard to a question of law arising 
in the course of the reference cannot be the subject 
of an appeal, yet, if that opinion is erroneous, an 
award expressed to be founded on that opinion 
can be set aside as containing an error of law 
apparent on the face of the award. Turbines 
supplied under a contract to a railway co. were 
deficient in power & in economy of working Sc were 
not in accordance with the contract. The railway 
CO., whilst reserving their right to damages for 
breach of contract, used the turbines for a time, but 
ultimately replaced them by other turbines of a 
different make Sc design. In the course of an 
arbn. between the contractors Sc the railway co. 
as to the measure of damages in respect of the 
breach of contract the arbitrator found (1 ) that the 
purchase of the substituted turbines by the railway 
CO. was a reasonable Sc prudent course for the 
purpose of mitigating the damages ; (2) even if the 
original turbines had complied with the contract, 


under Sale of Goods Act, R. S. S. 
1909, c. 147, 8. 61 (3). The use of the 
expression primd facie in said sub-sect. 
Indloates that the sub-seot. raises a pre- 
sumption only. A buyer of farm 
xuacninery Is entitled to damages for 


loss of use of the mcwjhinery & loss 
of time resulting from a breemh of 
the statutory warranties that the 
machinery is well made, of good 
materials & durable. — Schlosser v. 
Sawyer Massey Co,, Ltd., [1921] 1 


W. W. R. 124 ; 66 D. L. R. 745 ; 14 
Sask. L. R. 22.— CAN. 

b. .] — Johnston w. 

Axberta Foundry & Machine Co.» 
Ltd. (Alta.) a922), 63 D. L. R. 161 ; 
[1922] 2 W. W. R. 1011.— CAN. 
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it would still liave been to the pecuniary advan- 
tage of the railway co. at their own cost to have 
replaced them by the other turbines owing to their 
greater efficiency ; So he stated a special case for 
the opinion of the ct. whether in the circumstances 
the cost of the substituted turbines was recoverable 
by the railway co., as part of their damages. The 
ct. answered this question in the affirmative, So the 
arbitrator made an award expressed to be made on 
the"" footing of this answer. A motion to sot aside 
the award as containing an error of law on the face 
of it was refused : — Held : the pecuniary advantage 
which the railway co. derived from the superiority 
of the substituted turbines was relevant matter 
for the consideration of the arbitrator in assessing 
the damages, So the award ought to be remitted to 
him with a declaration to that effect. — British 
Westinoiiouse Electric & Manufacturing Co., 
Ltd. V. Underground Electric Bys. Co. of 
London, Ltd., [1912] A. C. 073 ; 81 L. J. K. B. 
1132 ; 107 L. T. 325 ; 50 Sol. Jo. 734, H. I.. 
Annotations : — Consd. WilUaraB v. Agiiis, 11911] A. C. 510 ; 
Re WullT & DreyluH (1917), 80 L. J. K. B. 1308. Apld. 
Hill V. Showcll (1918), 87 L. J. K. 13. 1106. Consd. 
Payzu V. Saundcr.B, [1919] 2 K. B. 581 ; ChampHoy Bhara 
r. Jlvraj Ballon Spinning & Weaving Co., [1923] A. C. 
480. Refd. Re King & Duveeii, [1913] 2 K. B. 32 ; May 
V. Mills (1914), 30 T. L. R. 287 ; Re Olympia Oil & Cake 
Co. & MacAndrew Moreland, [1918] 2 K. B. 771; Re 
Parsons & Brixhain Flailing Smack Insce. Soc. (1918), 62 
Sol. Jo. 384 ; Weatacott v. Hahn, [1918] 1 K. B. 495 ; 
Re Cogatad & Newsum, [1921] 1 K. B. 87 ; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268 ; Taylor v. Bank 
of Athens, Pinnook v. Same (1922), 91 L. J. K. B. 776 ; 
Kclantan Government v. Duff Development Co., [19231 
A. C. 395 ; Northwood v. L. C. C. (No. 2) (1027)* 96 
L. J. K. B. 520 ; Roberts v. Anglo-Saxon Insce. Assocn. 
(1927), 96 L. J. K. B. 590. 

1026. Contract for sub-sale — Whether taken into 
account.] — Manufacturers agreed to sell 3,000 
pieces of unbleached cotton cloth of a specified' 
quality at a certain price jier piece to be delivered 
within a certain period. They delivered 1,025 
pieces of inferior quality. The purchasers accepted 
So paid for these pieces but refused to take any 
further deliveries. So, being sued by the manu- 
facturers for non-acceptance of the remaining 
pieces, counterclaimed damages for breach of 
warranty of quality in relation to the 1,025 pieces. 
The purchasers had made a contract to deliver 
2,000 pieces of bleached cloth to third persons at 
a price per piece higher than the market price per 
piece of the 1,025 pieces as delivered, A in ful- 
filment of that contract had actually delivered 091 
of the 1,025 pieces. So had received payment for 
them ; — Held : this contract was not to be taken 
into account in measuring the damages. — Slater 
V. Hoyle So Smith, [1920] 2 K. B. 11 ; 89 L. .1. 


K. B. 401 ; 122 L. T. 011 ; 30 T. L. B. 132 ; 25 
Com. Cas. 140, C. A. 

Annotations; — Refd. Lebeaupiu v. Crispin, [1920] 2 K. B. 

714 ; Taylor v. Bank of Athene, Pinnook v. Same (1922), 

91 L. J. K. B. 776. 

j[Q 27 . Value at time of delivery to sub-pur- 

chaser.] — Besps. sold to claimant sodium sulphide 
in drums. Tlie drums were delivered to claimant 
in Manchester, but resps. knew that they were 
intended for export. Owing to the difficulty of 
opening So reclosing the drums it is impracticable 
to open them imtil the contents are actually 
required for use. The drums were resold by 
claimant, So owing to congestion on the French 
railways So other causes they did not reach the 
ultimate consignees at Lyons So Genoa respectively 
till some months later. On the drums being 
opened by those consignees the contents were 
found t.o be not .sodium sulphide but caustic soda 
of inferior quality. The drums were thereupon 
rejected. On a claim for damages by claimant 
against resps. : — Held : the damages were to be 
assessed according to the prices ruling, not at the 
date of the delivery in Manchester, but at the date 
when the drums were opened by the ultimate 
consignees at Lyons So Genoa. — VAN DEN Hurk v. 
Martens (K.) So Co., Ltd., [1920] 1 K. B. 850 ; 
89 L. J. K. B. 545 ; 123 L. T. 110 ; 25 Com. Cas. 
170. 

Annolaiions : — Apld. Sarnit Bolclier & Gibbons (1920), 90 

Ij. j. K. B. 541. Consd. Hardy (London) v. Hillorns & 

Fowler (1923), 92 L. J. K. B. 930. 

£'. Expenses of Keeping Goods or Animals, 

Cost of keep of animals.] — iSce Animals, Vol, II., 
pp. 271-272, Nos. 489-492. 

F, Remedies Other than Action for Breach, 

1028. Agreement to exchange.] — The purchaser 
of a w arranted but worthless w^atch, is entitled to 
maintain an action for deceit, although it is stipu- 
lated, that if he dislikes the watch, the vendor shall 
exchange it for one of equal value. — W allace v, 
Jarman (1817), 2 Stark. 102 ; 171 E. B. 607, N, B. 

1029. Arbitration clause — As bar to action.] — 
Pltfs. bought from defls. a quantity of East 
African copra cake to be of fair average quality, 
sound delivered. The contract provided that ‘ ‘ the 
goods arc not w^arranted free from defect render- 
ing same unmerchantable, which would not be 
apparent on reasonable examination ” ; that any 
disputes arising out of the contract should be 
settled by arbn. ; & tha;t notice of arbn. should 
be given So the arbitrator nominated in writing 


1026 i . Contract for sub -sale — Whetlier 
talcen into account.] — Shkaqge Irom & 
Metal Co., Ltd. v. Western Hide & 
Junk Co. (Alta.), [19231 3 D. L. R. 1 ; 
[19231 2 W. W. R. 730.— CAN. 

1027 i. Value attime 0 f deliver IJ to 

siib -purchaser,] — Hamilton v. Maqill 
(1883), 12 L. R.Ir. 186.— IR. 

c. Zioss of profit — Goods supplied for 
special purpose — Known to seller,] — 
Crompton & Knowles Loom Works 
V. Hoffman (1903), 23 O. L. T. 188 ; 
6 O. Ij, R. 554 ; 1 O. W. R. 717 ; 2 
O. W. R. 273.— CAN. 

d. .] — Graham v, 

Bigelow (1912), 11 E. L. R. 114 ; 46 
N. S. R. 116 ; 3 D. L. R. 404.— CAN. 

e. Within coidemplation of 

parties,] — Damages recoverable by a 
purchaser of a tractor for breach of 
warranty In the contract of sale may 
Include ‘loss of profits derivable from 
crops which would have been grown 
had the tractor fuldlled the warranty, 
if the clroumstanceb are such that such 
profits were or ought to have boon 

J, — ^VOL. XXXIX. 


within the contemplation of the parties 
when the contract was made. — Magew 
V, Baird Ranch Co., Ltd. &; Baird 
(Man.), [1919] 3 W. W. R. 428 ; 48 
D. L. H. 724.— CAN. 

f. On probable resales ,] — Millar 

V . Bellvale CiTEmcAL Co. (1898), 1 
F. (Ct. of Soss.) 297 ; 30 So. L. R. 214 ; 
6 S. L. T. 218.— SCOT. 

g. If resale within coniern- 

plation of parties .] — Mannix & Co. v. 
Osborn, [1921 J O. P. D. 138.— S. AF. 

h. Exclusion of consequential dam- 
ages by express stipulation — Whether 
damage from breach of warranty in- 
cluded.] — Baldwin v. Canada 
Foundry Co. (1914), 26 O. W. R. 134, 
858 ; 6 O. W. N. 152, 340 ; 17 D. L. 11. 
834.— CAN. 

k. Cost of procuring equivalent 
article .] — Creelman (A. G.) Go., Ltd. 
V. Canada Cement Co., Ltd., [1920] 
3 W. W. R. 81.— CAN. 

l. .1 — Fleming 8c Co., Ltd. v. 

Airdrie Iron Co. (1882), 9 R. (Ct. 
of Sess.) 473 ; 19 So. L. R. 405.— SOOT. 


PART III. SECT. 19, SUB-SECT. 2.— E. 

m. General rule.] — A purchaser who 
succeeds in the redhibitory action Is 
entitled also to recover the expenses 
incurred by him for the duo preserva- 
tion of the things sold & delivered to 
him. — Theron v, Africa (1893), 10 
S. C. 246.— S. AF. 

n. Cost of warehousing rejected hay.] 
— Poirier v. R. (1910), 13 Exoh. C. 11. 
321 ; 9 E. L. R. 375.— CAN. 

PART III. SECT. 19, SUB-SECT. 2.— F. 

o. Condition for return — Return of 
article & replacement by another, ] — Where 
in a contract for the solo of a gasoline 
engine & tank there was a warranty that 
if the engine would not work well, notice 
thereof was to be given to defts. 
stating wherein It failed, & giving a 
reasonable time to get to It & remedy 
the defect, &, if such defect could not 
bo remedied, the engine was to ho 
returned to the dofts. & a new enrine 
given in its place ; — Held : pltf.*s 
remedy mider such warranty was for 

1 1 
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Sect 19. — BrecLoh of conditions and warranties : Sub- 
sect, 2,F.i&:G. Part IV, Sect 1 ; Svh-sect. 1.] 

not later than fourteen days after the final dis- 
charge of the vessel. Pltfs. resold the copra cake 
to B. & co.j who resold it to dealer, & they in 
turn resold it to farmers, who used it for feeding 
cattle. The cattle fed on the cake became ill, & it 
was then found on analysis, that the cake contained 
an admixture of castor beans in so large a proportion 
as to make it poisonous. Claims were then made 
by the various buyers against their sellers & by 
pltfs. against defts. iis soon as the mischief was 
discovered, but this was after the expiration of 
fourteen days from the final discharge of the vessel* 
Pltfs. claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given nor 
the arbitrator nominated in time. In an action 
by pltfs. claiming damages, it was found that it 
was within the contemplation of the parties that 
the copra cake would be used for cattle food & 
nothing else: — Held: (1) the presence of the 
arbn. clause was not in itself a bar to the action, 
nor was the award, which dealt merely with the 
arbitrator’s jurisdiction & not with the claim ; 
(2) the clause as to defects in the goods did not 
protect defts. inasmuch as the copra cake mixed 
with castor beans could not properly be described 
as copra cake ; & pltfs. were entitled to recover 
the damages & costs they had had to pay to their 
purchasers. — Ptnnock Brothers v, Lewis &, 
Peat, Ltd., [1923] 1 K. B. 690 ; 92 L. J. K. B. 
695 ; 129 L. T. 320 ; 39 T. L. II. 212 ; 07 Sol Jo. 
601 ; 28 Com. Cas. 210. 

Annotation : — Distd. Ayecou^h v Shecd Thomson (1924), 93 

L. J. K. B. 924. 

Stay of proceedings.] — See Arbitration, 

Vol. 11., pp. 363, 368, 369, Nos. 321, 354, 3.58. 

Liability of arbitration for negligence.] — 

See Arbitration, Vol. II., p. 429, No. 791. 

Conduct of hearing.] — See Arbitration, 

Vol. II., p. 446, Nos. 949. 

Validity of award.] — /See Arbitration, Vol. 

IL, pp. 473-475, Nos. 1178-1188. 

Mistake In or amendment of award.] — 

See Arbitration, Vol. II., p. 522, No. 1599. 


Goods. 

1030. Award as bar to aotlon.] — Speak v, 
Taylor (1894), 10 T. L. B, 224, D. C. 

1031. .] — By two contracts made in 

1919, applt. bought from resps. a large quantity 
of “ American Fresh Eggs.” The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that “ such 
reference shall be claimed in writing within three 
days after the goods have been landed.” It was 
also provided that the award in writing of any two 
arbitrators should be conclusive & binding on aU 
parties, subject to the right of appeal. The goods 
arrived in England, & were not examined at the 
port of landing, but were sold by applt. to sub- 
purchasers. More than three days after the goods 
had been landed applt. wrote to resps. complaining 
that the goods were of inf erior quality, & some time 
later he wrote a letter claiming a reference to arbn. 
Resps. did not then take the objection that the 
claim was out of time, but signed a submission to 
arbn. in respect of each contract. At the reference 
resps. took the points that applt.’s claim was out 
of time, & that the goods should have been 
examined at the port of landing. The arbitrators 
awarded “that the buyer was out of time in 
examining & making claim on the goods, & also 
in claiming arbn., & that therefore his case fails.” 
The buyer took no steps to set aside the awards, 
but nearly two years later brought an action 
claiming damages for breach of contract : — Held : 
the awards were a bar to the action. — Ayscough 
V, Sheed, Thomson & Co. (1924), 93 L. J. K. B. 
924 ; 131 L. T. 610 ; 40 T. L. R. 707 ; 30 Com. Cas. 
23, H. L. 

Annotation : — Distd. Pinnock v. Lewis & Peat, [1 923] 1 K. B. 

090. 

.] — SeCy also. Arbitration, Vol. II., 

pp. 634-539, Nos. 1703-1739. 

Condition for return — Sale of animals.] — See 

Animals, Vol. II., pp. 258, 269-271, Nos. 381-38 J, 
475-485. 

G, Warranties as to Animals, 

See Animals, Vol. II., pp. 268-274, Nos. 461- 
513. 


Part IV- — Effects of the Contract. 


Sect. 1.— TRANSFER OF PROPERTY FROM 
SELLER TO BUYER. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), ss. 17, 18, 
61 (2). 

1032. Construction of agreement.] — In an agree- 
ment between A. B. whereby B. agreed to let, 
& A. to take, a certain brewery for a term of 


years at a yearly rent ; it was stipulated that A. 
should take also the casks & stock of beer, a horse 
& dray, & the book debts, at a valuation to be 
estimated by two indifferent persons ; “ & in 

consideration of the above grant being fulfilled, 
A. has paid a dei>osit of £20 k, upon the valuation 
being complete, payment to be made as under “ : — 
Held : the property in the casks, etc., passed to 
A. by that agreement, though no valuation had 


the return of the engine &; its replatjo- 
ment by another engine, & not for 
damages for broach of warranty. — 
Hamilton v, Northey Manufac- 
turing Co. (1899), 20 C. L. T. 178 ; 31 
O. R. 468.— can. 

p. .] — ^Ma(3Rank V, Lot (1839), 

1 Craw. & D. 286.— IR. 

q. Payment of actual value of 
goods.] — Pltf. need not rcsciud the 
contract, on breach of warranty, but may 
retain the goods, & pay for them what 
they are reasonably worth, having 
regard to the contract price & the 
Inferiority of the article delivered. — 


Coventry v. M‘Eniry (18G2), 13 I. C. 
L. R. 160 ; 14 Ir. Jur. 144.— IR. 


PART IV. SECT. 1, SUB-SECT. 1. 

1032 i. Oonstrudion of agreement.] — 
Yui.e Brothers v, Sims, [1918] 
V. L. R. 670.— AUS. 

1032 ii. .] — Tilt v. Silver* 

THORNE (1854), 11 U. O. R. 619.— 
CAN. 


1032 iii. .] — Haninqton v, Cor- 

mier (1875), 3 Pug. 212.— CAN. 

1032 iv. .1— Ross V, Ebt(1877), 

28 0. P. 316.— CAN. 


1032 V . .] — Poison v. Deoeeii 

(1886), 12 O. R. 275.— CAN. 

1032 vi. .] — Acme Silver Co. v. 

Pkrrkt (1887), 4 Man. L, R. 601.— 

CAN. 

1032 vii. .] — Rogers v, DEvrrr 

(1894), 25 O. R. 84.— CAN. 

1032 viii. .] — King v. Dupuis 

(1898), 28 S. C. R. 388.— CAN. 

1032 ix. .] — Dominion Pressed 

Brick Ca. v. Black (1908), 9 W* L. R. 
446.— CAN. 

1032 X. .] — Bell v. Robertson 

(1911), 17 W. L. R. 412.— CAN. 
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been inade.-->CHALLON Hummell (1849), 14 
L. T. O. S. 173. V 

1083, 0^ whole.] — By an agreement in 

writing the “ owners & lessors ” of a gas engine 
agreed to let, &; the “ lessee ” agreed to hire, the 
engine at a rent to be paid by instalments amount- 
mg in all ^ £240 ; upon payment in full the agree- 
ment to be at end <fe the engine to become the 
property of the lessee, but until payment in full 
to remain the sole &; absolute property of the 
mssors. It was also agreed that in case of failure 
to pay any of the instalments or if the lessee should 
become bkpt. the lessors might elect either to 
recover the full balance remaining due, or instead 
to resume possession of the engine sell it &, 
after retaining out of the purchase -money all 
expenses the balance remaining due, pay the 
surplus, if any, to the lessee. Provided that if the 
lessors should see fit to resume possession of the 
engine without selling, the loss to them occasioned 
by the lessee’s non-performance of the agreement 
should be borne by him, <fc in case of bkpcy. the 
lessors should be entitled to prove against his 
estate for that loss as liquidated damages. The 
lessee paid the first instalment & the engine was 
placed on his premises. While it was still there he 
became bkpt., some instalments being overdue. 
The lessors having taken no steps to recover the 
balance due or to sell : — Held : upon the true 
construction of the agreement the i^roperty in the 
engine never passed to the lessee, but remained in 
the lessors. 

If the words in <jne part of it point in one 
direction the words in another part in another 
direction, you m\ist look at the agreement as a 
whole & see what its substantial elTect is (Lord 
Herschell, C.). 

Upon an agreement to .sell it depends upon the 
intention of the parties whether the property 
passes or does not pass . . . A:, it might be necessary 
to hold that the property has passed, although 
the parties have said that their intention was 
that it should not, because they have provided that 
it shall (Lord Herschell, O.). 

They could not sue for the j^urchase-money & 
insist that the property in the goods, the price of 
which they were suing for, had not passed. . . . 
They may, instead of suing for the balance of the 
price &; treating it then & there as a sale at that 
price then due, resume possession (Lord Her- 
SCHELT., C.). McPINTIRE V. OrOSSLEY BjiOTHERS, 

[1895] A. 0. 457 ; 64 L. J. P. C. 129 ; 72 L. T. 
731 ; 2 Mans. 334 ; 11 R. 207, H. L. 

Annotation : — Befd. Hobson v. Gorrinffe, 1181>7] 1 Ch. 182. 

1034. Transfer by deed — On execution thereof — 
Admissibility of extrinsic evidence to vary.] — Pltf., 
being in difficulties & fearing that some of his 
creditors would issue execution against his goods, 
agreed with deft,, who was also a creditor, that 
there should be a pretended sale of them to him. 


For this purpose an invoice was made out & a 
receipt given to deft, for a sum therein stated to 
be the purchase-money, & possession of the goods 
was delivered to deft. Afterwards deft, sold the 
goods as his own, whereupon pltf. brought trover : 
— Held : no property in the goods passed to deft. ; 
& pltf. was not precluded from showing that no 
payment was in fact made & that the transaction 
was not a real, but a pretended sale. 

Where goods are professed to bo transferred by 
deed, the deed actually transfers the property ; 
&, the moment the deed is executed, by law the 
property ceases to be the property of the person 
who hfis executed the deed, becomes the pro- 
perty of the person in whose favour it has been 
executed (Poli.ock, C.B.). 

Is there any established inile of evidence or 
practice in the administration of justice, that, 
where i:>arol documents are produced leading to 
one result, it is not competent to contradict them 
& show that the real truth is not that which the 
documents import ? 1 think that there is no such 

rule (PoLiA)CK, L.B.). — Bowes v. Foster (1858), 
2 II. & N. 779 ; 27 1.. .1. Ex. 262 ; 30 L. T. O. 8. 
300 ; 4 Jur. N. 8. 95 ; 6 W. R. 257 ; 157 E. R. 
322. 

Annotations: — Refd. Aslipitol v. Bry^an (1863), 3 B. & S. 

474 ; Lee v. L. & Y. Ry. (1871), 6 Ch. App. 527 ; Taylor 

V. Bowers (1876), 1 Q. B. D. 291. 

1035. Intention of parties.] — Turley v. Bates, 
No. 1223, post. 

1036. .] — A. & CO. contracted with B. co. 

for the purcliase of a largo quantity of railway 
sleepers, to be delivered at intervals at the wharf 
of A. & CO., & to be paid for on delivery. Tho 
sleepers arrived at the wharf of B. & co. in timbers 
of length suffici(int when sawn asund(^r to make 
each two sleepers. After several deliveries had 
taken place, one of the firm of B. & co, called at 
the office of A. & co., & obtained from A. an 
advance of £600 “ on account of the last cargo of 
timber,” which he represented to be, & which then 
was, at the wharf of B. & co., & a portion of which 
liad already been sawn into sleepers : — Held : 
this was such a specific aj^propriation of the 
timber &; sleepers to A. & co., who had possessed 
themselves of them, as to entitle them to retain 
them as against the assignees of B. <fc co., who 
had become bkpt. after the advance. — 1./ANOTON 
V. Waring (1865), 18 C. B. N. 8. 315 ; 11 L. T. 
633 ; 13 W. R. 34 7 ; 144 E. R. 165. 

Annotations: — Consd. Youiuj: v. MattJiows (1866), L. R. 2 

C. P. 127. Distd. ThoinpBOii v. yimpHoii (1870), 39 

L. .T. Ch. 857. Refd. Brown v. Batoman (1867), L. R. 2 

C. P. 272. 

1037. To pass by delivery.] — A sheriff hav- 
ing seized pltf.’s goods under a writ of execution, 
an order was made by consent giving the slierift* 
power to sell them by private contract to deft. 
CO. The goods were sold to co. for the iimount of 
the execution debt ; the money was paid, & a 


1032 xi. , ] — Morris v. Mo Aula y, 

21 C. L. T. 547.~-CAN. 

1 036 i. Intention of parties. ] — B urns, 
PuiLP & Co. V. Dingle & Co. (1923), 
23 8. R. N. S. W. 240 ; 40 N. S. W. 
W. N. 26.— AUS. 

108511. .1 — Reynolds v, Ayres 

(1862), 6 All. 333.— CAN. 

1035111. .1 — Tompkins v. Tibbits 

(1867), 1 Han. 317.— CAN. 

1035 iv. .] — Gibson v. McKean 

& Randolph (1876), 3 Pu^r. 299.— CAN. 

1035 V. .] — Close r. Temple 

(1880), 20 N. B. R. 234.— CAN. 

1086 Vi. .]— Bi r. Fry (1888), 

15 O. R. 122.— CAN. 


1036 viJ. .] — ^Ames-Holden Co. 

V. Hatfield (1898), 29 S. C. R. 95.— 

CAN. 

1035 viii. .) — Whether the 

report y in greeds contracted to he sold 
las or nos not passed to the purchaser, 
depends in each case upon the inten- 
tion of the parties, & the property may 
pass even though the goods have not 
been measured & the i»rice has not 
been ascertained. — W ilson v. Shaver 
(1901), 22 C. L. T. 11 ; 3 O. L. K. 110. 
—CAN. 

1035 ix. .1 — Waits v, Hehsdo- 

EUFER (No. 1) (N. W, T.) (1905) 1 

W. L, R. 105.— CAN. 

1035 X. .] — Union Bank of 

Canada v. Blackwood (Man.) (1906), 
2 W. L. R. 574.— CAN. 


1035 xi. .1 — Re Faulkners, Ltd., 

Arthur & Co. (Export) Ltd.'s Claim 
(1917), 40 O. L. R. 75 ; 38 D. L. R. 
81.— CAN. 

1035 xii. .] — Bradleyv. Bailie Y 

&c Jasperson (1920), 48 O. L. R. 612 ; 
57 D. L. 11. 073 ; 19 O. W. N. 340.— 

CAN. 

1035 xiii, .] — Reid (Robert) 

(Carmichael, Maclean & Co.’s Trus- 
tee) v. Macbeth & Gray (1904), 6 F. 
(Ct. of Sess.) (H. L.) 25 ; [1001] A. C. 223 ; 
41 So. L. R. 309 ; 11 S. L. T. 783.— 
SCOT. 

1035 xiv. .] — Hepburn v. Law 

(1914), 51 Sc. L. R. 342.— SCOT. 

1035 XV. .] WOODBURN V. 

Motherwell (Andrew), Ltd., [1917] 
S. C. 533.— SCOT. 
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Sale of Goods. 


SecU 1 . — Transfer of properly from seller to buyer : 

Sub-sects, 1) 2 cfc 3, ^.] 

receipt for it, together with an inventory of the 
goods, sent by post. The same day deft. co. 
let the goods to debtor’s wife on a hiring 
agreement. Debtor became bkpt., & his trustee 
claimed the goods. The receipt & inventory were 
not registered. The county ct. judge set aside 
the transaction as void : — Held : the transaction 
was one of purchase sale. 

Property in goods passes by delivery if there is 
an intention that it should pass (Field, J.). — 
Jones v. Tower Furnishing Oo. (1889), 61 L. T. 
84 ; sub fiom. He Jones, Ex p. Tower Furnish- 
ing Co., 6 Morr. 193, D. C. 

Annotations: — Befd. Beckett r. Tower Assets Co., fl891] 

1 Q. B. 1. Mentd. Stammers v. Margrett (1905), 21 

T. L. H. 312. 

1038. Intention against passing,] — M., a 

planter residing in Jamaica, being the owner of 
sugars, the produce of his estate there, & indebted 
to deft., who resided in London, for more than 
their value, shipped them at Jamaica, on Ai)r. 4, 
on board a sliip belonging to deft., which was in 
the habit of carrying sux)plies to Jamaica, to the 
estates of M. & others, & taking back consign- 
ments from M. & others, & was tlien employed in 
that course. On Apr. 4, the captain signed, & 
handed to M. a bill of lading, by which the sugars 
were to be delivered to deft, at London, he paying 
freight. On Apr. 6, M. made an indorsement on 
the bill that the sugars were to be delivered to 
deft, only on condition of his giving security for 
certain payments, but otherwise to pltf.’s agent. 
On the same day M. indorsed the bill of lading & 
delivered it to pltf., to who? i he was indebted in 
more than the value of the sugars ; & the bill 
was never in deft.’s hands. Dui'ing Feb. & Mar. 
M. had written letters to deft., advising that the 
sliip would sail with the sugars in question & 
others, directing him to insure the cargo, & 
advising him of bills drawn in favour of B. on 
account of the estates producing the sugars in 
question. On Apr. 4, M. had written to pltf. 
desiring him to secure himself for his balance 
with the produce of those estates. The sugars 
arrived in London, & deft, paid the bills drawn 
in favour of B., but did not comply with the 
condition of the indorsement made on Apr. 6 : — 
Held : pltf. was entitled to the sugars, for that 
(a) M. had not parted with the property by 
delivering it on board deft.’s ship so employed 
as above stated ; (6) nor by accepting the bill of 
lading, as drawn on Apr. 4, from the captain ; 
M. being entitled to change the bill of lading, as 
di‘awn on Apr. 4, from the captain ; M. being 
entitled to change the destination of the sugars 
till he had delivered them or the bill ; (c) & that 
the letters to deft, did not show an intention to 
consign the specific property to him ; (d) that 

for these reasons, stren^hened by the proof of 
intention in M.’s letter of Apr. 4, the indorsement 
t/O pltf. passed the property. — ^Mitchel v, Ede 
(1840), 11 Ad. & El. 888 ; 3 Per. & Dav. 513 ; 

9 L. J. Q. B. 187 ; 113 E. R. 651. 

Annotations : — Consd. Turner v. Liverpool Docks Trustoes 
(1851), 6 Exch. 643 ; Schotsmans v. L. & Y. By. (1867), 

2 Cli. App. 332. Befd. Evans v. NJchol (1841), 4 Scott, 
N. B. 43 ; Van Casteel r. Booker (1848), 2 Exch. 691 ; 
Browne v. Hare (i858), 3 H. & N. 484 ; Berndtson v. 
Strang (1867), L. R. 4 Eq. 481. 

1039. Agreement providing for pass- 


ing.]— M oEnthie V, CiiossLEY Brothers, No. 1033, 
ante, 

1040. .] — The junior partner in a London 

firm of diamond merchants, when the firm was 
in financial embarrassment, made an oral offer to 

Itfs., who were diamond merchants abroad, to 
uy from them a certain parcel of diamonds at 
180 francs per carat & to give a six months’ bill. 
The offer was accepted on behalf of pltfs. & the 
diamonds were sent by post to the purchaser’s 
firm together with the bill for acceptance & an 
invoice marked * ‘ Settled by acceptance. ’ ’ The bill 
was never accepted, the senior partner repudiated 
the transaction, & a month later the junior 
pai'tner committed suicide. Afterwards the senior 
partner executed a deed of assignment, & eventually 
a trustee in bkpey. was appointed. Pltfs. then 
brought an action against the trustees for the 
return of the diamonds. The defence was that 
the property in them had passed to the firm & 
therefore to the trustee. It was admitted that all 
similar dealings in diamonds were carried through 
on the credit of acceptances. The jury found that 
it was the intention of the parties that the property 
should not pass to the I^ondon film until they had 
accepted the bill by signing it : — Held : there was 
evidence on which the jury could properly so find, 
& pltfs. were entitled to the return of the diamonds 
& were not limited to proving in the bkpey. — 
Saks v, Thj^y (1915), 32 T. L. R. 148, C. A. 

1041. .] — Underwood, Ltd. v. Burgh 

Castle Brick & Cement Syndicate, No. 1208, 
post, 

1042. Act to be done by vendor — Performance a 
condition precedent.] — (1) The risk of accident to 
goods must remain in the seller until the right of 
property passes to the buyer. 

(2) In ordinary cases, the seller has the right 
of lien until payment ; & unless he do some act 
to show that he means to divest himself of the 
prox)erty, the right in the property is concurrent 
with the lien. 

(3) The property remains in the seller so long 
as any act remains to be done by him to divest it. 

(4) Where a contract was made for the sale of 
bark at a paiiicular place, at so much per ton, 
to be paid for at a certain day, & before the goods 
had been weighed an accident happened to them ; 
— Held : the risk lay upon the seller ; ik> although 
a partial delivery had taken place, that partial 
delivery could not alter the liability, because the 
seller had still the right of lien. — Simmons v. Swift 
(1826), 5 B. & C. 857 ; 8 Dow. & Ry. K. B. 693 ; 
5 L. J. O. S. K. B. 10 ; 108 E. R. 319. 

Annotations : — As to (3) Befd. Scott v. England (1844), 2 

Dow. & L. 620 ; Logan v. Lo Mcearior (1847), 6 Moo. 

P. C. C. 116 ; Gilmour v. Supple (1858), 11 Moo. P. C. C. 

551 ; Turley v. Bates (1863), 2 H. & O. 200. As to (4) 

Consd. Clarke v. Spence (1836), 4 Ad. & El. 448. Disid. 

Martineau v. Kitching (1872), L. B. 7 Q. B. 436. Befd. 

Dixon V. Yates (1833), 5 B. & Ad. 313 ; Alexander v. 

Gardner (1835), 1 Bing. N. C. 671 ; Bannermau v. White 

(1861), 4 L. T. 740 ; Re McLaren, Ex p. Cooper (1879), 

27 W. B. 618. Generally, Befd. Boorman v. Nash (1829), 

7 L. J. O. S. K. B. 150. 

1043. Delivery on board buyer’s ship.] — Mitchel 
V, Ede, No. 1038, ante, 

1044. Sale of ship — Contingent sale — On arrival 
In this country.] — A., the owner of a ship at sea, 
agreed to sell her to 13. for £4,000, when she should 
arrive within the United Kingdom, & should have 
discharged her cargo & been repaired. B. was 
then to give promissory notes in payment, &, in 


1039 i. Intention against passing 

— Agreement providing for passing ,] — 
Dominion Bridge Co. v, British- 
Amerioan Nickel Corpn.. Ltd., 
[1925] 2 D. L. B. 138 ; 66 O L. B. 


288.— CAN. 

r. Syrntjolical delivery.] — A sym- 
Dollcal delivery of a bulky article, such 
as timber, is sufficient to pass the pro- 
perty to the purchaser. — Fiddes v. 


Henderson (1825 -1897), N. B. Dig. 

274.— can; 

t. Bare delivery — Sufficiency.] — 
Beyers v, Mokknzie, [1880] F. 125. 

— S. AF. 
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case of default on his part, A. was to be at liberty 
to resell the ship, & B. was to make good any loss 
arisii^ from the sale. Before the arrival of the 
ship B. became bkpt., & his assignees refused to 
when she arrived. She was then 
sold by A. for less than £4,000 & ho afterwards 
applied to prove against B.’s estate for the 
deficiency : — HeM : the agreement to purchase 
was contingent, & no debt was created, & A. was, 
therefore, not entitled to prove against B.’s 
estate. — Re Gales, Ex p. Jonassoiin (1846), 15 
B. J. Bey. 9. 

1045. Passing by delivery.] — Uooper v, 

Gumm, McLeixan V. Gumm, No. l487, post, 

1046. Effect of mistake in parting with posses- 
slonj — The London Dock co. by mistake delivered 
two hogsheads of sugar to a carrier, who produced 
two delivery notes authoiising them to deliver two 
other hogsheads of sugar, the prot)erty of B. 
The carrier broke bulk, & was indicted for larceny : 
— Held : the property was well described as the 
property of the London Dock co., they having 
still a special Property in the C^hattels, notwith- 
standing that they parted with the possession by 
mistake. 


It is a misapprehension to suppose that when 
possession of property is parte<l with by mistake, 
the rights of the owmer are afiected. It effects 
no change in the ownership of the proj^orty 
(Pollock, C.B.). — B. v. Vincent (1852), H Car. 
& Kir. 246 ; 2 Den. 404 ; 21 L. J. M. C. 109 ; 19 
L. T. O. S. 96 ; 16 J. P. 295 ; 16 Jur. 457 ; 5 
Cox, C. C. 537, 0. C. A. 

1047. Goods purchased & paid for by de facto 
government — De facto government displaced — 
Goods property of succeeding government.] — 

Where goods have been purchased on behalf of 
a govt, de facto, & paid for by moneys of, or the 
produce of taxes levied by, tliat govt. — &; such 
govt, is displaced by a suctieeding one, the goods 
become the property of the succ('oding govt. ; but 
subject to all agreements <fc contracts entered into 
by the former owners of such goods with British 
subjects. — U.S.A. v, Prioleau (1865), 2 Hem. &;M. 
559 ; 35 L. J. Ch. 7 ; 13 L. T. 92 ; 11 .Tur. N. S. 
792 ; 13 W. B. 1002 ; 71 E. B. 580. 


Annotations: — Consd. Porn Kepublic r. Dreyfns (1888), 
38 Ch. D. 348. Refd. 8mitli v. WcgTioJin (1809), h. R. 
8 Eq. 198. Mentd. The Boatrioo (otherwise The Rappa- 
hannock) (1866), 36 L. j. Adin. 0 ; Woyt Rand Central 
Gold Mining: Co. v. R., [190.5] 2 K. R. 391 ; Luther 
Akslonairnoye Ohsehestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456. 


1048. Waiver of right to dispute transfer.] — 

Pltfs. N. &; co. engaged with defts., who were 
shipowners, for the shipment of a large quantity 
of oil to Montreal during the season, & it was 
arranged that defts. were to receive no goods on 
board unless a clean receipt wore given. Pltf. A. 


sold fifty barrels of oil to N. <&: co. & delivered them 
to defts. Defts. received the oil, but refused to 
give a clean receipt for it. Pltf. A. demanded 
redelivery, which defts. refused, as other cargo 
had been stowed on the top of it. N. & co. having 
agreed to pay A. for the oil in cash in exchange 
for mate’s receipt, refused to pay for the fifty 
barrels. A. brought an action against defts. for 
conversion, & afterwards amended the writ by 
adding N. & co. The consignees at Montreal 
accepted the oil & paid N. & co. who thereupon 
paid A. ; — Held : A. had waived the right of saying 
that the property in the goods had not passed to 
N. Co., & no action lay for his loss of interest 
through the delay in payment to him of the price 
of the goods. — Armstrong v. Allan Brothers 
(1892), 67 L. T. 738 ; 9 T. L. B. 38 ; 7 Asp. M. L. C. 
293 ; 4 B. 107, C. A. 

Effect of winding up of company.] — See Com- 
panies, Vol. X., pp. 864, 865, Nos. 5834-5830. 


Sub-sect. 2. — Misrepresentation or Fraud. 
Sec Part IX., post. 


Sub-sect. 3. — Unascertained Goods. 

A, In General, 

See Sale of Goods Act, 1893 (c. 71), s. 16. 

1049. General rule — Goods must first be ascer* 

tained.] — Defts. contracted to sell to K. fifty hogs- 
heads of sugar, called double loaves, at 100s. per 
(•<wt., to be delivered free on board a British ship : 
K. sold to pltf. by the same description, defts. 
assented to the resale, the sugar not having been 
delivered or weighed : — Held : pltf. could not 
recover for it in trover against defts., the first 
vendors. m 

Trover cannot be maintained but for specific 
goods (Mansfield, C.J.). — Austen v. Craven 
( 1812), 4 Taunt. 014 ; 128 E. B. 483. 

Annotations: — Refd. Wliito v. Wilks (1813), 1 Marsh. 2; 

Gillctt V. Hill (1834), 3 L. J. Ex. 145 ; Laurie & More- 

wood v. Dudin, [1926 1 1 K. B. 223. 

1050. .] — Giltxtt V, Tlrrx, No. 1063, 

2 )ost. 

1051. .] — Defries v, LnTTXwooD 

(1845), 5 L. T. O. S. 285 ; 9 Jur. 988. 

Annotation Hescltlne v. Steers (1848), 1 Exch. 

856. 

1052. .] — Heilbutt V, Hickson, No. 

1913, post, 

1053. .] — “ Ascertained goods ” 

within Sale of Goods Act, 1893 (c. 71), s. 52, are 
goods the individuality of which has in some way 
been found out at the time of contract. 


PART IV. SECT. 1, SUB-SECT. 3.- A. 

1049 i. General rule — Goods must first 
he ascertained.] — Phin v. Barclay, 
[1913] S. A. L. R. 27.— AUS. 

1049 ii. .] — RmNKY r. Mit- 

chell & McMasteh (1851), 2 C. P. 
266.— CAN. 

1049 iii. .] — Coleman v. 

McDermott (1856), 1 E. & A. 445 ; 

5 C. P. 303.— CAN. 

1049 iv. .] — McDouoall v. 

Elliott (18C0), 20 U. O. R. 299.— 

CAN. 

1049 V. .] — A firm having la 

Its premises goods consisting of books, 

6 Btatlonery of the invoice value of 
$17,000, executed a conveyance to 
pltf. of goods to the invoice value of 
$6,500. The conveyance was in 
general terms 8c did not specify any 
particular portion of the stock, nor 


was it followed by any seloction or 
appropriation from the stock, er any 
delivery of any part of it ; — Held : 
no property passed by such convey- 
ance, as it was impossii)le to state 
what particular goods became the 
property of pltf. — Robs v. Cameron 
(1889), 40 N. S. R. 126.— CAN. 

1049 vi. .1 — Ross V. Hur- 

TEAU (1890), 18 S. C. R. 713.— CAN. 

1049 vii. .1 — Huxtable v. 

Conn (1904), 14 Man. L. R. 713.— 
CAN. 

1049 viii. .) — Lee v. Cut^p 

0904), 24 0. L. T. 316; 8 O. L. R. 
210 ; 4 O. R. 41. — CAN. 

1049 ix. .] — Temple v. 

Close, Cass. Dig., 2nd ed, 765. — CAN. 

1049 X. .] — A sale Is not 

completed & the property is not vested 
in the vendee until there has been a 


delivery, & acceptance, & such delivei'y 
is not completed, so long as anything 
remains for the vendor to do, whereof 
the quantity, quality, price or Identity 
of the chattel sold is to be ascertained. 
— Boden V, Bogerson (1859), 4 Nfld. 
L. R. 266,— NFLD. 


1049x1. .] — Ridley v. 

Grieve & Ehlei^ (1859), 4 Nfld. 
L. R. 336.— NFLD. 

1049 xil. .] — Dayman & 

Son V, MXintock, [1907] S. C. 936 : 44 
Sc. L. R. 691 ; 15 S. L. T. 63.— SCOT. 

1049 xiii. .] — Erasmus v. 

Rosenberg, [19101 T. P. D. 1188. — 
S. AF. 


a. Sale hy sample — Property passes 
acceptance,] — Where unascertained on 
goods are sold under a contract that 
they shall bo equal to sample, the 
property does not pass until the pur- 
chaser has actually accepted them. 
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Sale op Goods. 


Sect, 1. — Transfer of property from seller io buyer : 

Svh-sect 3, A, tSc B, (a).] 

By a sold note dated Sept. 12, 191G, the sellers 
sold to the buyers 10 bales of Hessian bags, all 
conditions according to the “ spot ” which meant 
that the goods were available & ready for delivery 
— contract form of a certain trade assocn., terms 
net cash against delivery order on or before 
Sept. 19, 1916, delivery prompt, rent & insurance 
free to Sept. 19, 1916. On the same day, but after 
the sold note was given, the sellers sent to the 
buyers an invoice for the goods which gave the 
specific marks Sc numbers of the bales as 10.30 
ex 0762/6806, & stated that the sale was ex 
wharf, I^ondon.” On Sept. 19, no cheque for 
payment having been received, the sellers wrote 
to the buyers cancelling the contract. On Sept. 20 
the buyers tendered the piice, which was refused. 
On a reference to arbn., it was decided as a fact, 
so far as it was a question of fact Sc not of law, that 
it was a recognised custom in the trade that if the 
sellers tendered to the buyer an invoice giving 
specific marks Sc munbers of the goods, such goods 
were specifically appropriated to the contract, Sc 
were ready for delivery against payment, that if 
the price was tendered within a reasonable time 
before notice of resale, the buyer was entitled to 
delivery of the goods against payment, &c that, no 
such notice liaving been given, the contract stood : 
— Held : (1 ) time was of the essence of the contract 
to make payment Sc take delivery, the buyers were 
in default, that the sellers were entitled to cancel 
the contract ; (2) in any event, the buyers were not 
entitled to specific performance of the contract, as 
the goods were not “ ascerta ned ” within Sale of 
floods Act, 1893 (c. 71), s. 62. — Thames Sack Sc 
Bag Co., Ltd. v. Knowt.es & Co., Ltd. (1918), 
88 L. J. K. B. 585 ; 119 L. T. 287. 

AnnniaHon :—A8 to (2) Apld. Tic Walt, [1927] 1 Ch. OOfi. 


B. When Properly Passes. 

(a) Happening of Specified Hvent. 

See Sale of Goods Act, 1893 (c. 71), s. 16. 

1054. General rule — Property passes on happen- 
ing of event.] — The builder’s agreement was . . . 
a mere legal contract that, upon the happening of 
a particular event, the property in law should pass 
in certain chattels which that event itself would 
identify without the necessity of any further act 
on the part of anybody, Sc which could not be 
identified before (Bowen, L.J.). — Reeves v. 
Barlow (1884), 12 Q. B. D. 436 ; 63 L. J. Q. B. 
192 ; 50 L. T. 782 ; 32 W. R. 072, C, A. 

Anv4)tations : — Oonsd. Morris v. Delobbel-Fllpo, [1892] 2 Ch. 
352 : Hart v. Porthffaln Harbour Co., [1903] 1 Ch. 690. 
Refd. lie Hall, Ex p. Close (1884), 14 Q. B. D. 386 ; Joseph 
V. Lyons (1884), 51 L. T. 740 ; lie Walkor, Exp. Barter, 
Ex p. Black (1884), 26 Ch. D. 510 : Re Hardwick, Ex p. 
Hubbard (1886), 17 Q. B. D, 690: Climpson v. Coles 
(1889), 23 Q. B. D. 465 ; Church v. Sapfe, Froy, Claimant 
(1892), 67 L. T. 800 ; Spencer v. Mid. Ry. (1895), 11 
T. L. R. 40'8 ; Re Keen Sc Keen, Ex p. Collins, [1902] 1 
K. B. 555. Mentd* Re Clarke, Ooombe v. Carter (1887), 36 
1 -, 0.0 . jjg Standard Manufeicturlng Co. (1891), 60 


Ch. D. 348 ; 
L. J. Ch. 292. 

1055. 


-.]-A 


contract entered into 
between a railway co. & a contractor, for the 
construction of a new railway, contained a pro- 
vision that once a month during the construction 
of the railway the engineer of the co. should certify 
the amount due Sc payable to the contractor 
according to a scale fo be agreed upon between 


the contractor Sc engineer, in respect of the value 
of the works executed Sc materials delivered, until 
a certain sum had been certified, Sc that then, the 
amounts certified for should be paid by the co. 
to the contractor within seven days after presenta- 
tion of the certificates : — Held : the property in 
imused materials delivered by the contractor for 
the purpose of the construction of the railway, 
which had been comprised in certificates of the 
engineer, but had not been paid for the co. passed 
to the co. on the making of the certificates com- 
prising them ; & an injunction was granted to 
restrain the contractor from removing such 
materials from the land of the co. — Banbury Sc 
Cheltenham Direct Ry. Co. v, Daniel (1884), 
54 L. J. Ch. 266 ; 33 W. R. 321. 

1056. Event must identify goods.] — Defts. 
bought from one M. all the ore of a certain mine in 
Spain, to be shipped by M. at Cartagena on ships 
to be chartered by defts. or by him. The ore was 
to be paid for by bills against bills of lading, or 
by longer bills on the execution of a charterparty, 
& on a certificate that there was enough ore in 
stock to load the vessel chartered. On being so 
paid for, the ore was to bo the property of defts. 
Several vessels had been loaded, & others chartered. 
Sc several payments made up to Mar. 1872, when 
the T., one of the chartered ships, arrived at Carta- 
gena. The payments which had been made at 
that time exceeded in amount the price of all the 
ore shipped Sc to bo shipped in all the vessels 
chartered Sc not loaded, so that had M. shipped 
ore on the T. he would have been entitled to no 
payment in respect of it. He had ore which he 
could & ought to have shipped, taking bills of 
lading to the order of defts. Instead of doing 
this, before any ore was put on board the T., he 
telegraphed to defts. that he would not load the T. 
on their account, & though they telegraphed to 
him threatening him if he did not, he loaded the 
T., taking bills of lading, making the shipment to 
be by one S., <& the cargo deliverable to S.’s order. 
No certificate in relation to this ore was ever given 
to defts. By the terms of the charter-party, the 
captain was to sign bills of lading as presented. 
S. was a fictitious person. Sc M., after indorsing the 
name of S. on the bills of lading Sc then his own, 
indorsed them for value to pltfs. : — Held : pltfs. 
as against defts., were entitled to the cargo. 

It must be taken, I think, that by virtue of the 
payment, defts. had become entitled to a quantity 
of the ore in store, corresponding with the amount 
of the bills drawn against the charterer . . ^ but 
it cannot be doubted that this alone would not 
transfer the property in any particular part . . . 
Sc the question becomes whether by any subsequent 
act of appropriation the property in a particular 
part has passed (Cleasby, B.). — Gabarron v. 
Kreept, Kreeft V. Thompson (1875), L. R. 10 
Exch. 274 ; 44 L. J. Ex. 238 ; 33 L. T. 365 ; 24 
W. R. 146 ; 3 Asp. M. L. C. 36. 

Annofutiona : — Refd. Mirablta v. Imperial Ottoman Bank 

(1878), 3 Ex. D. 164 ; The Parclilm, [1918] A. C. 157. 

1057. .] — Reeves v. Barlow, No. 1054, 

ante. 

1058. Sale of goods from bulk — Custom for pre- 
cedent searching of oil casks.] — ^Where a sale note 
for the purchase of 50 tons of Greenland oil was 
delivered by the sellers’ broker to the purchasers 
to be paid for by their acceptance, payable at a 


— GmCENSHIELDS V. CHISHOLM (1884), 
3 S. C. 220.-H5. AF. 

PART IV. SECT. 1, SUB-SECT. 3.— 

B. (a). 

1064 i. General rule — Property 


pasaes on happening of event.] — 
Defts. oontraoted to deliver to pltfs. 
a quantity of logs, “ to he delivered 
saJely boomed in cove,** & to be at 
pltfs.* ** risk after notice that driving 
operations have ceased for the time 


being, & infection of booms has been 
made & found satisfactory ** : — Held : 
property in the Iom did not pass until 
after delivery* notice & inspection as 
provided for. — B oghnkr v. Smith 
(1916), 49 N. S. R. 435.— CAN. 
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future day ; & they afterwards received from the 
sellers an order on their wharfingers for the delivery 
of the 50 out of 90 tons of their oil ; yet as the 
custom of the trade was for the casks to be searched 
by the sellers’ cooper, & for a broker on behalf of 
both parties to ascertain the footdirt & water in 
each, for which allowance was to be made, & then 
the casks were to be filled up by the sellers’ cooper 
at their expense ; all which was to precede the 
delivery to the buyers : — Held : the sale was not 
complete to pass the property ; but the sellers, 
on the insolvency & subsequent bkpey. of the 
buyers, before such acts done & delivery made, 
might countermand it. — W aliacb v. Breeds 
( 1811), 13 East, 522 ; 1 Rose, 109 ; 104 E. R. 473. 
Annotations : — Apld. Busk v. Davis (1814), 2 M. & S* 397. 

Consd. Simmons v. Swift (182G), 5 B. C. 857. Refd. 

Tlmmas v. Pearse (1818), 5 Price, 578 ; Gllmour v. Supple 

(1858), 11 Moo. P*G. C. 552. 


1069. - Weighing.] — B usk v. Davis, No.1370, 

post. 

1060. .] — SHEPT.EYP. Davis, No. 1548, 

post. 

1061. .] — Vendor by a delivery order 

directed defts., who were wharfingers, to deliver 
to the vendee 1028 bushels of oats, bin 40, to be 
weighed over, & the expense of weighing to be 
charged to the vendor. The vendee afterwards 
gave an order to the same efiect on a sale to pltfs. 
There were no other oats in the bin, & they w(Te 
transferred to pltfs. in defts.’ books, but never 
weighed over. The vendor, on the failure of the 
first vendee, claimed a riglit of stoppage in transitu : 
— Held : without reference to any estoppel against 
defts., the wharfingers, the property had passed 
as between buyer <fe seller, so as to defeat the 
vendor’s right of stoppage. 

... If part of a bulk bo sold, so that weighing 
or separation is necessary to determine the identity 
or individuality of the article, or if the whole of a 
commodity be sold, but weighing is necessary to 
ascertain the price, because the quantity is 
unknown, the weighing or measuring must precede 
the delivery ; & the symbolical delivery without 
such weighing will not be sufficient, but where the 
identity of the goods & the quantity are known 
the weighing can only be for the satisfaction of the 
buyer, ... & in such case the transfer in the 
books of the wharfinger is sufficient (Loud Den- 
MAK, C.J.). — SWANWICK V. SOTHEUN (1839), 9 
Ad. & El. 895; 1 Per. & Dav. 648; 112 E. R. 
1453. 

Annotaiiovs : — Refd. Acraman v. Morrlco (1849), 8 C. B. 

449 ; Gilnioiir r. Supple (1858), 11 Moo. P. C. O. 552. 

1062. Separation.] — White v, Wilks, 

No. 1009, post. 

1063. .] — ^A. contracted to sell B. 

twenty sacks of flour, & gave him an order on C., 
his wharfinger, requesting him “ to deliver to B. 
twenty sacks of households.” On the order being 
presented to 0. he stated that he had only five 
sacks to spare, but that B. might have them ; & 
they were delivered accordingly. The order was 
filed by 0., in the way that orders accepted 
generally were filed by him in the usual course of 
his business without any indorsement being made 
on it of a partial acceptance only. Application 
was made the following day for the remaining 
fifteen sacks of flour, when C. replied that B. 
should have it as soon as he got any. A demand 
being afterwards made C. refused to deliver any 
more, saying that he had no flour of A.’s in his 
possession. On trover brought by B. against C. 


to recover the value of the fifteen sacks, the jury 
found that C. had accepted the order generally, 
& gave a verdict for pltf. : — Held : the order was 
right, & trover was maintainable. 

If I agree to deliver a certain quantity of oil 
as ten out of eighteen tons, no one can say which 
part of the whole quantity I have agreed to deliver 
until a selection is made (Batley, J.). — GriULETT 
V. Hill (1834), 2 Or. & M. 530 ; 4 Tyr. 290 ; 3 
L. J. Ex. 145 ; 149 E. R. 871. 

Annotations : — Consd. Knights v. Wiflfen (1870), L. R. 5 
(j. B. 660 ; Thames Sa^ & Bag Co. v. Knowles (1918), 
88 L. J. K. B. 585 ; Laurie & Morewood v. Dudin, [19201 
1 K. B. 223 ; Walt 8c James o. Midland Bank (1926), 
31 Com. Cas. 172. Refd. Henderson v. Williams (1894), 
72 L. T. 98 ; Sterna v. Vickers, [19231 1 K. B. 78. 

1064*. .] — B. agreed to buy 6 tons of 

hops of good quality from K., to be delivered by 
K. K. sent a large quantity, far exceeding 6 
tons, & B., after inspection, refused to receive any 
of them, as being of bad quality, K. never 
tendered the specific quantity of 6 tons, & took 
the whole parcel away, & then sued B. for the 
price of 5 tons : — Held : as the 5 tons had never 
been separated from the parcel, & there was no 
complete delivery, B. could not sue for the price, 
but could merely recover damages for non- 
acceptance, & the measure of such damages was the 
difference between the contract price & the market 
price at the time when the contract was broken. 
— Bosweix V. Kh.boiin (1862), 15 Moo. P. 0. 0. 
309 ; 6 L. T. 79 ; 8 Jur. N. S. 443 ; 10 W. R. 617 ; 
15 E. R. 511, P. C. 

Annotation : — Refd. Rc Peiitreguluoa Fuel Co., Pegg’a Claim 
(1862), 4 Do G. F. & J. 541. 

1065. .] — Where, after a sale of 60,000 

bricks, part of a bulk of 117,000, the seller had 
applied all but 62,000 for other purposes, & was 
still using them when seized in execution : — Held : 
there was no appropriation of any part of the 
60,000 to the sale. — Snell v. Heighton (1883), 
1 Cab. & El. 95. 

Annotation : — Consd. Re Wait, [1927] 1 Ch. 606. 

1066. Residue.] — Jenkyns v. Us- 

BORNE, No. 2236, post. 

1067. .] — The rule of law is that, if 

something is to be done by the seller to ascertain 
the goods to be delivered, it is not to be taken that 
the property passes. . . . The potatoes sold were 
“ magnum potatoes ” & “on an inch & a half 
sieve,” i.e. magnum potatoes which would stand 
that test & clear such a sieve, that is, not pass 
through. Thus it was not a sale of all the potatoes 
grown on these farms, nor even of all “ the magnum 
potatoes,” but only such as cleared such a sieve, 
<fc who was to ascertain the potatoes ? Clearly 
tlie seller, that is ho was to ascertain what were 
the potatoes to bo sold, & the property was not to 
pass until they were so ascertained. The property 
did not pass by the contract, & it was a contract 
for future delivery of the potatoes when so ascer- 
tained (Lord Esher). — Sharp v. Christmas 
(1892), 8 T.L. R. 687, C. A. 

Annotation : — Refd. Hartley v. Hymans, [1920] 3 K. B. 475. 

. 1068. .] — Resp., a fish dealer in 

Ireland, carried on the business of supplying fish 
to customers in England. He had an agent at 
Holyhead, & his practice was not to send fish 
direct to any particular customer, but to send to 
his agent at Holyhead a sufficient quantity of fish 
to fulfil all the orders which he might have received, 
& to leave the agent to forward parcels of fish to 
the various customers as might be required. 
Applts., who were fish salesman in London, gave 


10621. Sale of goods from hulk — of the bin containing the grain does quantity sold is separated from the 

Separation.] — Under a contract for not, where there is no evidence of bulk & appropriated to the contract, 

the sale^of a certain number of bushels the amount of grain In the bin, pass — Zaiser v. J^esskb (Saak.), [1918] 3 

of grain, the handing over of the key the property in the grain sold before the W. W. R, 757 ; 43 D. L. R, 223. — CAN. 
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Sale op Goods. 


Sect, 1. — Transfer of property from seller to buyer : 

Sub-sect, 3, B. (a) {b) i.] 

resp. an order to send them 20 boxes of mackerel, 
m fulfilment of that order & of others received 
at the same time, resp. dispatched 122 boxes of 
mackerel to his agent at Holyhead, & in due 
course the agent consigned 20 boxes to applts. 
Owing to delays which, without the fault of either 
resp. or applts., had taken place on the journey 
between resp.’s place of business & Holyhead, the 
mackerel reached applts. in bad condition, & they 
rehised to pay the full contract price for it. Resp. 
sued to recover the full price on the ground that, 
at the moment when the whole consignment of 
122 boxes was dispatched by him to his agent at 
Holyhead, there was a sufficient appropriation of 
20 boxes by him to applts., & that the property 
in the contents of the 20 boxes had passed, & the 
loss must be borne by applts. : — Held : until the 
agent at Holyhead had earmarked particular 
boxes for particular customers there was no 
appropriation to the contract, & the loss must 
therefore fall on resp. — Healy v. Howlett & 
Sons, [1917] 1 K. B. 337 ; 86 L. J. K. B. 252 ; 
116 L. T. 591, I). C. 

.] — See, also. Nos. 1531, 1547-1549, post, 

1069 . Agreement for oil to remain unsepa- 

rated in seller’s cisterns — Payment of warehousing 
rent by buyer.] — A. purchases from deft, a quantity 
of oil, which was not to be drawn olT, but by agree- 
ment was to remain undivided in deft.’s cisterns, 
& for wliich A. was to pay a weekly rent for 
warehouseroom ; A.’s bill for the oil being dis- 
honoured, & ho became bkpt. : — Held : the oil 
not having been severed from deft.’s stock, this 
did not amount to such a delivery as would 
entitle the assignees of A. to maintain trover for 
it.— W hete V, Wilks (1813), 5 Taunt. 176; 1 
Marsh. 2 ; 128 E. R. 054. 

Annntaiirm 8 .—Reid. Acranian v. Morrice (1840), 8 O. B. 

449 ; WlloB V. Woodward (1850), .0 Exch. 557 ; Lauiio 

&:Morewood v, Dudiu, [1926] 1 K. B. 223. 

1070 . Ascertainment of price.] — W ithers v, 
Lyss, No. 1373, post, 

1071 . Shipment.] — B ritish & India Steam 
Navigation Co. v. De Mattos, He Mattos v. 
British & India Steam Navigation Co., No. 1 557, 
post. 

Appropriation to contract.] — Sec Sub-sect. 3, 
B. (6), post. 


(b) Subsequent Appropriation, 
i. In General. 

See Sale of Goods Act, 1893 (c. 71), s. 18, r. 5 (1). 

1072. Appropriation must be followed by 
assent.] — A. having in his warehouse a quantity 
of sugar, in bulk, more than sufficient to fill 
20 hogsheads, agreed to sell 20 hogsheads to B., 
but there was no note in writing of the contract 
sufficient to satisfy Stat. Frauds. 4 hogsheads 
were delivered to & accepted by B. A. filled up & 
appropriated to B. 16 other hogsheads, & informed 
him that they were ready, & desired him to take 
them away. B. said he would take them as soon as 
he could : — Held : the appropriation having been 
made by A., & assented to by B., the property in 
the 16 hogsheads thereby passed to the latter, & 
their value might be recovered by A. under a 
count for goods bargained sold. 

That selection was made by pltfs., & they notified 


it to deft., & the latter then promised to take them 
away. That is equivalent to an actual acceptance 
of the 16 hogsheads by deft. That acceptance 
made the goods his own (Holroyd, J.). — Rohde 
V, Thwaites (1827), 6 B. & C. 388 ; 9 Dow. & Ry. 

K. B. 293 ; 108 E. R. 495 ; sub nom, Rhode v. 
Thwaites, 5 L. J. O. S. K. B. 163. 

Annotations : — Distd. Atkinson v. Bell (1828), 8 B. & C. 277. 

Apld. Alexander v. Gardner (1835), 1 Bing. N. O. 671 ; 

Wilkins V, Bromhead (1844), 8 Man. & G. 963. Distd. 

Campbell v. Mersey Docks & Harbour Board (1863), 14 

C. B. N. 8. 412. Consd. Plgnataro v. Gilroy, [1919] 1 

K. B. 459. Reid. Boorman v. Nash (1829), 7 L. J. O. S. 

K. B. 150; Clarke v. Spence (1836), 4 Ad. & El. 448 ; 

Acraman v. Morrice (1849), 8 C. B. 449 ; Crane v. London 

Dock Co. (1864), 5 B. & S. 313 ; Hoilbutt v. Hickson 

(1872), L. R. 7 C. P. 438 ; Gabarron v. Kreeft, Kreeft v. 

Thompson (1875), L. R. 10 Exch. 274. 

1073. .] — Atkinson v. Bell, No. 1146 , posf. 

1074. .] — A. employed B. to build him a 

greenhouse for £50. When it was completed, 
B. gave A. notice, & requested him to remit the 
price. A. remitted the amount & desired B. to 
keep the greenhouse till sent for. Afterwards 
B., unknown to A., deposited the greenhouse with 
0., telling him it was the property of A., & 
requesting him to keep it for A., which he agreed 
to do. B. having become bkpt., his assignees took 
possession of the greenhouse : — Held : the property 
in the greenhouse passed to A., there having been 
an appropriation of it to him by B., an assent 
on his part to such appropriation. — Wilkins v, 
Bromhead (1844), 0 Man. & G. 963 ; 7 Scott. N. R. 
921 ; 13 L. J, C. P. 74 ; 2 L. T. O. S. 328 ; 8 Jur. 
83 ; 134 E. R. 1182. 

1075. .] — (1) Deft., a corn factor, re- 

siding at Bristol, in Dec. 1846, wrote to L., at 
Plymouth, requesting samples of barley, & to 
make him an otter of a cargo. In the same month 

L. wrote to deft., Sc sent samples of barley, & 
offered to sell deft, from 400 to 500 quarters f.o.b, 
at Kingsbridge, or some neighbouring port, for 
a certain sum for cash, on handing the bill of 
lading, or by acceptance, etc., Deft, accepted 
the terms, subject to L.’s reply. L. acceded to 
deft.’s proposal, & requested deft, to give him 
instructions about the vessel, in order to get her 
correctly insured. L. sent deft, the charterparty, 
not under seal, of a vessel in which the bo.rley was 
to be shipped, Sc which was made in L.’s name. 
In Jan. 1847, the vessel was loaded with the barley, 
Sc L. received from the master the bill of lading, 
by which the cargo was deliverable at Bristol to 
the order of L., or assigns, on payment of freight. 
Subsequently, L. called at deft.’s counting liouse 
in Bristol, & left the invoice Sc unindorsed bill of 
lading ; he afterwards called again, when a dispute 
arose as to the quality of the barley ; deft., after 
some further dispute, tendered the amount of the 
cargo in money to Ij., who refused to accept it, 
but took away the bill of lading, Sc indorsed it to 
pltfs. Deft., on the arrival of the vessel, claimed 
Sc obtained part of the cargo ; but pltfs., on pro- 
ducing the bills of lading, obtained what remained. 
Sc paid the freight. The jury found that deft, 
did not refuse to accept the barley from 1j, ; that 
the tender was unconditional ; Sc that he was not 
an agent entrusted with the bill of lading by deft. 
In an action of trover by pltfs. for the value of the 
barley so obtained by deft. : — Held : no property 
in the cargo passed to deft., either by the trans- 
action at Bristol, or by the shipment of the cargo 
on board the vessel by L., Sc pltfs. were entitled 
to recover. 

The vendor . . . chooses a certain quantity 


PART IV. SECT. 1, SUB-SECT. 8.— B. (b) i. 

1072. Apryropriaiim must he foll(nved hy assent.] — Gulab Rai-Sagab Mal v. Nirbhe Ram-Nagab Mal (1923), I. L. Tl. 
4 Lah. 423.— IND. 
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of corn, which he intends to offer to the party in 
performance of his contract ; but he keeps it as 
his property in the meantime. Such being the 
state of matters, the property in that state arrives 
at Bristol, & there is nothing to show that there 
was any transaction which amounted to an agree- 
ment between the parties to alter that arrange- 
ment ; therefore the property did not pass at all 
(Alderson, B.). 

The property does not pass unless there is a 
subsequent appropriation of the goods. The word 
appropriation . . . may mean a selection on the 
part of the vendor, where he has the right to choose 
the article which he has to supply in performance of 
his contract ; the contract "v^l show when the 
word is used in that sense. Or the word may mean, 
that both parties have agreed that a certain article 
shall be delivered in pursuance of the contract, 
& yet the property may not pass in either case. 

. . . “ Appropriation ” may also be used in another 
sense, viz. where both parties agree upon the 
specific article in which the property is to pass, 
<fe nothing remains to be done in order to pass 
it (Parke, B.). 

(2) It may be admitted, that if goods are ordered 
by a person, although they are to be selected by 
the vendor, & to be delivered to a common carrier 
to be sent to the person by whom they have been 
ordered, the moment the goods, which have been 
selected in pursuance of the contract, are delivered 
to the carrier, the carrier becomes the agent of the 
vendees & such a delivery amounts to a delivery 
to the vendee (Parke, B.). — Wait v. Baker (184.S), 
2 Exch. 1 ; 17 L. J. Ex. 307 ; 151 E. R. 380. 
Annotations : — As to (1) Consd. VaiiCafiieel v. Booker (1848), 
2 Exch. 091, Apld. Jcnkyup v. Brown (1849), 14 Q. B. 
496 ; Turner r. Liverpool Docks TrnateeH (1851), 6 Exch. 
543. Consd. Browne r. Haro (1859), 4 H. & N. 822 ; 
Hoare r. Drosser (1859). 7 H. L. C-as. 291 ; Joyce v. 
Swanu (1804), 17 C. B, N. 8. 84 ; Gabarroii v. Krecft, 
Kreeft V. Thompson (1875), L. R. 10 Exch. 274. Expld. 
Mirablta r. Imperial Ottoman Bank (1878), 3 Ex. D. KM. 
Consd. Tlio Parchim, [1918] A. O. 157. Apld. He Blyth 
Shipbuilding & Dry Docks Co., Forster v. Blyth Ship- 
building: & Dry Docks Co., [1920] Ch. 494. Consd. He 
Wait, [1927] 1 Ch. 606. Befd. SpauiKh & Portugneso Screw 
Steam Shipping: Co. v. Bel], Wood r. Same (1850), 2 .lur. 
N. S. 349 ; Gumm v. Tyrle (1864), 4 B. 8c S. 080 ; Shepherd 
V. Harrison (1871), L. R. 5 H. L. 116 ; Heilbuttr. HickHon 
(1872), L. R. 7 C. P. 438 ; Og:g: v. Shuter (1875), 44 L. .7. 
C. P. 161 ; The IVIiramichi, [1915] P. 71. As to (2) Apld. 
He Wiltshire Iron Co., Ex p. PearHou (1808), 3 Ch. App. 
443. 

1076. .] — Pltf. contracted to sell to deft. 

a certain quantity of oil a-t a certain price per 
hundredweight. Pltf. at the time had oil at a 
wharf, A in order to carry out his contract with 
deft., he gave an order to the wharfinger to 
transfer such oil to deft. The wharfinger accord- 
ingly made a transfer in liis books of the oil to 
deft.’s name, signed a notice to deft, of such 
transfer having been made, which notice pltf.’s 
clerk took to deft., together with the transfer order, 
requiring from deft, in return a cheque for the 
urchase-money. Deft, refused to give the cheque, 
ut kept the transfer order, against the will of 
pltf., who never intended to part with any property 
in the oil or order until the cheque was given : — 
Held : as the sale was not of any specific oil, & 
as there had been no assent to the transfer of 
the oil in the wharfinger’s books binding on all 
parties, no property passed to deft. & pltf. was 
entitled to maintain trover for the oil & transfer 
order. 

The contract of sale contained a stipulation that 
the oil was “to be free delivered & paid for in 
fourteen days by cash, less £2 10s. per cent, dis- 
coimt.” Sernble : the seller had fourteen days to 
deliver the oil, & he was therefore entitled to call 
for payment at the time of delivery. 


If that transfer order had been delivered to the 
buyer, & he had carried it to the wharfinger, 
the latter had consented to hold the oil therein 
specified for him, or if, after the order had been 
left with the wharfinger by th(3 seller’s clerk, the 
wharfinger had communicated it to the buyer, 
the lat 53 r had assented to it either tacitly or 
explicitly, that would have constituted a com- 
plete transfer, inasmuch as the transaction would 
amount to an arrangement between the three, 
the vendor, the wharfinger, & the vendee, that tiio 
oil should remain in the wharfinger’s hands as 
agent of the vendee. It is impossible to say 
that the facts here show that any arrangement 
of that kind was come to (Williams, J.). — Godts 
V. Rose (1855), 17 C. B. 229 ; 25 L. ,T. 0. P. 61 ; 
26 L. T. O. S. 240 ; 1 Jur. N. S. 1173 ; 4 W. R. 
129 ; 139 E. R. 1058. 

Annotations : — Apld. Campbell v. Mersey Docks & Harbour 

Board (1803), 14 O. B. N. S. 412. Consd. Laurie & More- 

wood V. Dudin, [1926] 1 K. B. 223. Refd. Fitzgerald v. 

Dressier (1859), 5 Jur. N. S. 598. 

1077. .] — A sale of a given number of 

bales out of a larger number does not vest the 
property in the vendee, until there has been a 
specific appropriation by tlie vendor assented to 
by the vendee or his agent. A. bought 250 bales 
of cotton, part of a cargo of 500, of one mark, 
landed & warehoused in the Mersey Docks. On 
landing, the bales wore sampled & numbered, & 
a warrant was handed by the co. to A. for 250 
bales “ numbered from i to 250,” as having been 
entered for liim : — Iicld> : assuming this to have 
been an appropriation of the specific bales to A., 
there having been no assent by him to such 
appropriation, express or implied, no property 
passed to him. 

The assent of tlio vendee may be given prior to 
the appropriation by the vendor ; it may be 
(‘ither express or implied, & it may be given by an 
agent of the party, by the warehouseman or 
wharfinger (WiLLEs, J.). — Oatnipbell v, Mersey 
Do(rcs a IIarbour Board (1863), 14 0. B. N. S. 
412 ; 2 New Rep. 32 ; 8 T.. T. 245 ; 11 W. R. 596 ; 
14.3 E. R. .506. 

1078. Pltf. at a fair orally contracted 

t-o sell to deft, at a given price per hundred- 
weight 2 pockets of hops which were on the spot, 
& which were there inspec ted & approved by deft. 
& also 2 other pockets of which samples were 
shown, but which were lying in a warehouse in 
London. Deft, took away with him, ^ afterwards 
paid for, the first 2 pockets, hut the last 2 wore to 
be forwarded to him at a future time. On his 
return to London, pltf. went to the warehouse 
selected 2 out of 3 pockets which he had there, 
directed the warehouse keeper to mark them “ to 
wait the buyer’s order,” but no alteration was made 
in the warehouse keeper’s books, & lie continued 
to hold pltf. liable for the rent. Pltf. a few days 
afterwards sent deft, an invoice describing the 
numbers, the weight, & the prices of the 2 pockets 
delivered at the fair, <fc also of the 2 which had been 
set apart at the warehouse, & at the same time 
inclosed a draft for acceptance. Deft, sent back 
the draft unaccepted, & refused to receive the last 
2 pockets. In an action for goods bargained & 
sold : — Held : no evidence which would warrant 
a jury in finding that the appropriation of the 2 
pockets in the Ijondon warehouse was either 
originally authorised or subsequently assented to 
by the buyer, & consequently the property in them 
did not pass by the contract. — Jenner v. Smith 
(1869), L. R. 4 C. P. 270. 

Annotation : — ^Refd. Hoare v, G. W. Ry. (1877), De Colyar’H 

County Court Cases, 192. 
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Sect, 1. — Transfer of property from seller to buyer : 

Sub-sect, 8, B* (h) i. & ii,] 

1079. Effect ol absence of appropriation — Where 
order accepted.] — UNWi^fr. Adams (1858), 1 F. & 
F. 312, N. V, 

ii. “ Appro2^riaiio7i.^' 

See Sale of Goods Act, 1893 (c. 71 ), s. 18, r. 5 (1). 

1080. Meaning of.] — Wait v, Baker, No. 1075, 
ante, 

1081. What amounts to.] — Pltf. was employed 
by deft, to make a machine for him according to 
a particular plan, receiving a payment on account, 
but no specific price being agreed on. When the 
machine was completed, deft, saw & approved of 
it, but objected to the price demanded for it. 
iJeft. afterwards requested pltf. to send it home 
before it was paid for ; whicli the latter refused to 
do. On being applied to for the amount by 
pltf.’s attorney, deft, said he would endeavour to 
arrange it if pltf. would give him time : — Held : 
a sufficient aj>propriation of the machine by pltf., 
& assent thereto on the part of deft., to entitle 
the former to recover the value on a count for goods 
bargained & sold. — Elliott v. Pybus (1834), 10 
Bing. 512 ; 4 Moo. & 8. 389 ; 3 L. J . C. P. 182 ; 131 
E. B. 993. 

Annoiatirm : — Refd. Beaumont v. Bren^erl (1847), 5 C. B. 

301. 

1082. .] — Konig V, Brandt, No. 1348,no6*f. 

1083. .] — Re Wait, No. 2644, post, 

1084. Shipment.] — Pltfs. sold to defts. a 

quantity of Sligo butter, which it was provided by 
the contract should be shipped for London in 
Oct., be paid for by bill at two months from the 
date of landing. Tiie butters were on Nov. 6 
shipped by M. 8. of Sligo, addressed & invoiced 
to pltfs., & by the bill of lading made deliverable 
to their order. On Nov. 10 defts. were informed 
that the butters were not shipped within the time 
provided by the contract, &, though they at first 
demurred, they subsequently verbaUy consented 
to waive the objection, & accepted the invoice 
Sc the bill of lading, which defts. indorsed to them. 


The invoice specified the weights & prices of the 
several firkins. The vessel on board of which 
the butters were shipped was wrecked, & part 
of the butters were lost, & the remainder damaged. 
In iiidehitaius assumpsit for goods bargained & 
sold, the jury found that defts. had waived the 
performance of the condition as to the shipment 
of the butters in Oct. : — Held: (1) there was a 
sufficient appi'opriation & ascertainment of tho 
goods, & assent thereto by defts., to vest the 
property in them. Sc consequently that the action 
was maintainable ; (2) defts. having waived the 
performance of the condition as to the time of 
shipment, the contract became in this respect 
unconditional, & was properly declared on as such ; 
&; such waiver or dispensation need not be in 
writing ; (3) the landing of the butters was not a 
condition precedent to defts.’ liability to be called 
on for payment of the price. — Alexander v. 
Gardner (1836), 1 Bing. N. C. 671 ; 1 Hodg. 147 ; 
1 Scott, 630 ; 4 L. J. C. P. 223 ; 131 E. B. 1270. 
Annotations : — As to (1) Apld. Martineau v. Kltchlnff (1872), 
L. K. 7 Q. B. 436. Refd. Wilkins v. Brornhead (1844), 
6 Man. & G. 903 ; Brown r. Haro (1858), 27 L. J. Ex. 372 ; 
Heilbutt V. Hickson (1872), L. R. 7 C. P. 438. As to 
(2) Consd. Hartley v. Hymans, [1920] 3 K. B. 475. As 
to (3) Consd. Castlo v. PJayford (1872), L. R. 7 Exch. 98. 

1085. .] — On June 26, 1915, defts., 

coal merchants in Lublin, entered into a contract 
for the purchase of a quantity of coal from It. & 
Sons, Glasgow. The contract note contained no 
reference to demurrage, but, in a letter of the 
same date to tho vendors, defts. intimated that 
they were prepared to pay a reasonable rate of 
demurrage. It was provided by the contract that 
the coal was to be .supplied c.i.f. to Dublin, 
steamers to bo discharged in twenty-four running 
hours from arrival. In pursuance of their con- 
tracts with defts., B. & Sons entered into a 
charter-party, dated July 6, 1915, Sc executed 
later, with pltf., for tho carriage of the coal by 
one of his ships to Dublin. The charterparty 
contained the usual conditions, including a cesser 
Sc lien clause, Sc provided that demurrage at the 
rate of 15s. per hour should be paid for detention 
over the specified time of twent.y-four running 


1079 i. Rffcct of absence of ajipropna- 
iifm — B ’here order accepted.] — Malcoljm 

V. Harnisu (1894), 27 N. S. R. 202. 

—CAN. 

1079 ii. .] — Sells, Ltd. r. 

Thomson Stationery (3o., Ltd. 
(1914), 27 W. L. R. 901 ; 19 B. 0. R. 
400.--CAN. 

1079 iii. .] — Butteric'K 

Publishing Co. v.. White (1914), 28 

W. L. 941 ; 0 W. W. R. 1394 ; 18 
D. L. JL 630 ; 8 Alta. L. R. 55.— 

CAN. 

1079 iv. .] — O. agreed in 

writing to purchase from H., about 
600 sacks of barley as per sample at 
a price per bushel. H. nad In a store 
beJongiDg to W. a lot of 709 sacks of 
barley, & the goods sold were to tho 
knowledge of C. intended to be X)art 
of this lot. Shortly after the agree- 
ment was made, & before anything 
had been done to appropHate to C. 
any part of the barley, & before C. 
had compared tho bulk with the 
sample, the barley in tho store was so 
damaged by fire that it was rendered 
undelTvorahle In terms of tho con- 
tract of sole : — Held : the property 
in tho barley had not passed to C. — 
CoRiiY & Co. V. Harding (1905), 26 
N. Z. L. R. 361.— N.Z. 

1079 V. .1 — Pyne, Gould, 

Guinness, Ltd. v, Meredith & Co. dc 
John Mill & Co., Ltd., [19261 N. Z. 
L. R. 241.— N.Z. 

b. Withdrawal g/ implied assent to 
appropriation,) — Deft, having at the 
Boiioitation of pltf.’s agent signed a 


contract for the purchase of certain 
volumes on the Instalment plan, the 
goods at the time of the purcliaso not 
being in a deliverable state, & not 
being actually appropriated to the con- 
tract, deft, on tho same day by letter, 
cancelled tho order : — field : tho im- 
)lied assent to an appropriation of 
he goods was withdrawn by the letter 
of cancellation, & pltfs. could not 
convert tho executory contract into 
an executed one. — P ublishers Assocn. 
OF Canada, Ltd. v. Rowland (1915), 
32 W. L. R. 646.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (b) ii. 

1081 i. What amemnlsto,] — Sprague 
V. King (1877), 1 P. & B. 241.— 

CAN. 

1081 il. .] — Bernhart V. McCut- 

oheon (1899), 12 Man. L. R. 394.— 

CAN. 

1081 iii. .] — Defts. agreed to 

make for pltf. certain tools used in mak- 
ing hubs of a special kind, &, in consid- 
eration of being allowed to use the tools, 
to make also a number of the hubs ; 
— Held : the use of the tools was an 
unconditional appropriation thereof 
to the contract, so that the property 
in them had p^sed to pltf. — L bggo 
V. Welland vale Manufacturing 
Co. (1901), 21 C. L. T. Oco. N. 374 ; 
2 O. L. R. 45.— CAN. 

1081 iv. .] — Inolm V, Richard- 

son & Sons, Ltd. (1913), 29 O. L. R. 
229 ; 4 O. W. N. 1519 ; 14 D. L. R. 
137.— CAN. 


1081 V. - Hammond r. Daykin 

& Jackson (1914), 28 W. L. R. 763 ; 

18 D. L. R. 525 ; 6 W. W. R. 1205 ; 

19 B. C. R. 550 ; 8 W. W. R. 512.— 

CAN. 

1081 vi. .] — Standard Trusts 

Co. V. Karst & Gentneu (1914), 30 
W. L. R. 191 ; 7 W. W. P. 762 ; 20 
D. L. R. 10.— CAN. 

1081 vii. .] — PULLAN V. SPEI7.MAN 

(1921), 51 O. L. R. 386 ; 67 D. L. R. 
365.— CAN. 

1081 vili. .] — .lUDQOERNATIl 

Augihiwallah V. Smith (1906), 
I. L. R. 34 Calc. 173.— IND. 

1081 ix. .] — Pltfs. had manufac- 
tured 26 tons of binder-twine for 
defts., & delivered half. Defts., not 
wishing to take delivery of tho balance, 
wrote to pltfs. asking if pltfs. would 
store tho balance free of cost imtil 
defts. required same next season, 
Defts. replied agreeing to do so, & 
adding, ‘'^You will, of course, attend 
to the insurance at your end ” : — 
Held : the twine had been appro- 
priated by pltfs. to defts. — Donaohy's 
Rope & Twine Co., Ltd. v. Wright, 
Stephenson & Co. (1906), 25 N. Z. 
L. R. 641.— N.Z. 

1081 X. .] — SMELLIB V. SlLAND, 

Mao. 67.— N.Z. 

1081 xi. .] — Anderson & Cromp- 
ton V. Walls & Co. (1870), 43 Sc. Jur, 
48.— SCOT. 

0 . Goods marked <S? left on 

premises of seller .] — Doyle v. Lasher 
(1866), 16 C. P. 263.— CAN. 
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Pltf. did not execute the original con- 
tract, & defts. were not expressly parties to the 
contract of affreightment with ttie shipowner. 

^ssel arx’ived in Dublin on Ju^ 11> & the 
discharge of the cargo wa« completed on the 
afternoon of July 14, thirty-six hours after the 
^^PJf’^tion of the time stipulated . for discharging. 
A bill of lading, incorporating the provisions of 
the charterparty, was jirepared on July 12, signed 
by pltf. on July 13, & posted by the shippers on 
July 14, to defts., who duly received it on July 16, 
when the vessel had completely discharged her 
cargo, & had left the jiort of Dublin. In these 
circumstances pltf. sued defts. for demurrage : — 
Held : as soon as the coal had been put on board 
the vessel at Glasgow there was an unconditional 
appropriation imder Sale of Goods Act, 1893 
(c. 71), s. 18, the property then passed to defts., 
& not under the bill of lading, defts. were not 
bound by the terms of the bill of lading incor- 
porating the charterparty, as tlie cargo had not 
been received or accepted by them thereunder. — 
McKelvie V. Wallace Brothers, Ltd., [1919] 
2 I. R. 250, H. L. 

1086. Delivery of component parts of un- 

completed article.] — Deft. co. contracted with 0. 
to provide an electrical installation, including 
{inter alia), a storage battery, at her house for 
£1,363. Deft. co. then sub -contracted with 
pitfs. for the supply of the battery to be erected 
by them on C.’s premises at the price of £286, 
including erection. In accordance with the terms 
of the sub-contract pitfs. sent the materials for the 
battery by rail to a specified station, whence tla^y 
were to bo carted by deft. co. to G.’s premises cSt 
there erected by iiltfs. Deft. co. carted the goods^ 
but pitfs. did not proceed wdth the erection of the 
battery, wdiich w^as ultimately completed by deft, 
co. who went into liquidation. In an action 
against 0. to wdiieh the co. was added as deft., O., 
in pursuance of an order, made by the master 
upon a summons for directions, paid into ct. the 
sum of £269, part of tlie balance owing by her to 
deft, co., & upon that proceedings were stayed as 
against her : — Held : upon construction of the 
sub -contract, it was not a contract for the sale of 
a completed article, but of the component parts of 
the battery, with a supplemental contract that 
after delivery they should be erected on C.’s 
premises ; the delivery of the parts was an uncon- 
ditional appropriation to the contract of goods in 
a deliverable state with Sale of Goods Act, 1893 
(c. 71 ), s. 18, r. 5, & the property therein passed to 
deft. co. — Pritchett Co. v. Currie, [1916] 2 Ch. 
61,5 ; 85 L. J. Ch. 753 ; 115 L. T. 325, C. A. 
Annotation : — Mentd. Pole-Carew v. Western Counties Sc 

General Manm’e Co., [1920] 2 Cli. 97. 

1087, Delivery of parcel of cargo Intended 

for one buyer to lighter of other buyer — Loss of 
parcel — Delivery documents showing Intention to 
deliver to first buyer.] — A cargo of oats was 
shipped in bulk, & 500 quarters were sold to pltf. 
& 500 quarters to defts., while the ship was on her 
voyage. Pltf. & defts. employed the same lighter- 
man to take delivery of the goods from the ship, 
& the lighterman sent one of his barges, intending 
it to take delivery on behalf of defts. of 500 
quarters. By a misunderstanding the ship’s 
clerk caused to be delivered to him 600 quarters 
which the clerk intended for pltf., & for whom he 
had prepared the requisite documents. Another 
barge afterwards, owing to a similar misunder- 
standing, took delivery of a second 500 quarters, 
which the lighterman intended to receive on behalf 
of pltf., but which the ship’s clerk intended for 
defts. This latter lighter was damaged, & the 


oats were spoiled. In an action by pltf. for the 
wrongful detention of the oats conveyed to defts.* 
wharf : — Held : there had been an appropriation 
of these oats to pltf. under the contract of sale 
within Bale of Goods Act, 1893 (c. 71), ss. 16, & 18 ; 
the property therein had passed to him ; & he was 
entitled to damages for their detention by defts. — 
Denny v. Skelton (1910), 80 L. J. K. B. 280 ; 1 1 5 
L. T. 306 ; 13 Asp. M. L. 0. 437. 

1088. Appropriation by original seller— 

Resale by purchaser — Trade usage.] — By a con- 
tract dated May 30, 1912, the Produce Brokers 
CO. agreed to sell & deliver to the Olympia Oil & 
Cake co. 0,000 tons of Soya beans to be shipped 
from an Eastern port to Hull. In fulfilment of 
this contract the sellers on Feb. 4, 1913, declared 

appropriated a cargo of beans shipped at 
Vladivostok on a ship called the Canterbury by 
the East Asiatic co. This cargo had on Feb. 4 
been tendered to & accepted by the sellers under a 
contract in similar terms by which the East 
Asiatic co. had sold to them the same quantity of 
Soya beans. On Feb. 3 the Canterbury had in fact 
met with dis/ister near Vladivostok, & on Feb, 4 
she Sfxnk with her cargo. The fact of the loss 
became known to the sellers on Feb. 4, in the 
interval between the receipt by them of the tender 
from the East Asiatic co. & the handing of that 
tender to the buyers. On an arbn. between the 
parties, it was found by the Board of Appeal of 
the Incorporated Oil Seed Assocn. that by the 
custom of the trade, in case of resales, buyers under 
this form of contract were bound to accept the 
original shipper’s approi^riation, if passed on with- 
out delay, provided that the original shipper’s 
appropriation was valid & in order at the time of 
being made by the original shipper to his buyers ; 
& that their sellers would be under no obligation 
to make any appropriation other than that of 
passing on a copy of original shipper’s appropria- 
tion without delay, even though the appropriation 
at the time of being jiassed on might, apart from 
such custom, be invalid & not in ordcu*. It was 
further found that tlie appropriation in question 
by the sellers was mad(^ under a resah; to whicli 
the custom applied, & that the appropriation of 
the original shippers, the East Asiatic co., was valid 

in order. The arbitrators awarded that the 
buyers were bound to accept the sellers’ appro- 
priation, although at the time it was made the 
cargo was at tlie bottom of the soa. On motion 
by the buyers to set aside the award the Div. Ct. 
held that the custom was neither unreasonable 
nor inconsistent with the contract, & dismissed 
the motion : — Held : it was not inconsistent with 
the contract, & the award must consequently 
stand. — Produce Brokers Co., Ltd. v. Olympia 
Oil & CaivE Co., Ltd., [1917] 1 K. B. 320 ; sub 
nom, Olympia Oil &; Cake Co. v. Produce 
Brokers Co., 80 L. J. K. B. 421 ; 110 L. T. 1 ; 33 
T. L. K. 95, C. A. 

Annotations : — Gonsd. Clark v. Cox, McEuen, [1921] 1 K. B. 

139. Refd. Manbre Saccharine Co. v. Corn Products Co., 

[1919] 1 K. B. 198. Mentd. Olympia Oil & Cake Co. v. 

Macandrew & Moreland (1918), 34 T. L. R. 581; Westa- 

cottv. Hahn, [1918] 1 K. B. 495. 

1089. Provisional invoice — Trade usage.] — 

Reaps, in Rotterdam contracted to buy from 
applts. in Hamburg 0,000 tons of South Russian 
wheat, the conditions of the contract providing 
that notice of appropriation with ship’s name & 
date of bill of lading should be given by the shippers 
to the buyers within seven days from date of bill 
of lading &> that provisional invoice with ship’s 
name & date of bill of lading should be sent by the 
shippers’ London house to the buyers within three 
days from the arrival of the documents in London. 
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Sect, 1. — Transfer of property from seller to buyer : 

Suh-sect, 3, B, (b) ii,, Hi, m] 

The sellers shipped the wheat at Novorossisk, & 
within the seven days the sellers sent to the buyers 
a telegram & confuming letter, which the sellers 
alleged to be a notice of appropriation, but neither 
document stated the date of the biJl of lading. 
On the same day the sellers posted to the buyers 
a provisional invoice which gave the date of the 
bill of lading, but the provisional invoice was not 
received by the buyers until after the expiry of 
the seven days. The buyers contended that there 
had been no tender in conformity with the con- 
tract, & it was found by the appeal committee in 
an arbn. that there had been no good notice of 
appropriation in the telegram & confirming letter 
<fe that the provisional invoice was not intended as 
a notice of appropriation & that it was a recognised 
custom that notice of appropriation & provisional 
invoice should be separate documents, & that there- 
fore the buyers were under no liability to the 
sellers : — Held : even if the x^rovisional invoice 
constituted a notice of appropriation, yet, as it was 
not received by the buyers within the contract 
time, the sellers had not satisfied the contract, & 
as the custom was not unreasonable & was not 
inconsistent with the contract, the provisional 
invoice was not a notice of appropriation, & the 
award of the appeal committee must be upheld. 
— COMPAGNIE CONTINENTALE D ’IMPORTATION V. 

Handelsvertretung der Union der S. S. It. in 
Deutschland (1927), 44 T. L. R. 10. 

1090. Place of appropriation — Where goods at 
time situate.]— Where a contract is made in the 
United Kingdom to sell pal ented goods which are 
abroad, & is completed by appropriation or 
delivery abroad, the vendor does not use, exercise 
or vend the invention in the United Kingdom 
within the meaning of the patent. 

The X)roperty in a specific & ascertained chattel 
may be passed on a contract of sale for valuable 
consideration without delivery. Whether it does 
so pass or not will in each instance depend on the 
intention of the i)arties as ascertained by the 
terms of the contract, their conduct, the cir- 
cumstances of the case (Lord Atkinson). 

If you must decide in what country an appro- 
priation of goods by consent takes jilace, it takes 
place not where the consent is given, but where 
the goods are at the time situate (Lord Loreburn, 

O. ). — Badische Anilin und Soda Fahrik v. 
Hickson, [1900] A. 0. 419 ; 75 L. ,1. Ch. 021 ; 95 
L. T. 08 ; 22 T. L. R. 041, H. L. 

1091. Validity of appropriation — Appropriation 
by sellers — After knowledge that goods lost in 
transit.] — In May, 1912, the P. co. sold to the O. 
CO. 6,000 tons of Soya beans to be sliipped from an 
oriental port during Dec. 19l2, <k/or Jan. 1913, by 
steamer to Hull. Clause 8 of the contract pro- 
vided that “ particulars of shipment ... to be 
declared by original sellers not later than forty 
days from the date of last bill of lading. ... In 
case of resales, copy or original appropriation shall 
be accepted by buyers and passed on without 
delay. . . Clause 10 provided that “ this con- 
tract is to be void as regards any portion shipped 
that may not arrive by the ship or ships declared 
against this contract. ...” In Sept. 1912, the 

P. co. purchased from the E. A. co. under a similar 
contract 6,000 tons of Soya beans for shipment in 
Dec. 1912, &/or Jan. 1913. On Feb. 4, 1913, 
the P. co. received a declaration & appropriation 
of a cargo of Soya beans for the Canterbury ^ which 
was stated to have sailed from Vladivostok on 
Jan. 31, & on the same date, Feb. 4, the P. co. 
declared & appropriated this shipment to their 


contract with the O. co. On Feb. 4, the Canterbury 
was wrecked & her cargo was totally lost, the 
loss being known in London about 3 p.m. on that 
day. The fact of the loss of the ship & cargo was 
not known to the E. A. co. at the time of their 
tender to the P. co., but the P. co. were aware of 
it at the time of making their tender to the O. co. 
The O. CO. refused to accept the tender : — Held : 
the O. co. were not bound to accept the tender 
as the ship & cargo were to the knowledge of the 
P. CO. lost at the time they purported to make the 
tender ; & clause 1 0 did not come into operation 
in a case where there had been no valid declaration 
& appropriation as between the P. co. & the O. co. 
— Re Olympia Oil & Cake Co., Ltd. & Produce 
Brokers Co., Ltd., [1915] 1 K. B. 233 ; 84 L. J. 

K. B. 281 ; suh nom, Olympia Oil & Cake Co., 
Ltd. V, Produce Brokers Co., Ltd., Ill L. T. 
1107 ; 12 Asp. M. L. C. 570 ; 19 Com. Cas. 359, 
D. C. ; subsequent proceedings, suh nom. Produce 
Brokers Co., I^td. v. Olympia Oil & Cake Co., 
Ltd., [1916] 1 A. C. 314, H. L. 

AnnotcUions : — Consd. & Distd. Karborgr v. Blythe, Green, 

Jourdain, Schneider v. Burgott & NewHara, [1915J 2 K. B. 

379. Dbtd. Produce Brokers Co. t». Olyinpia Oil & Cake 

Co., [1917 ] 1 K. B. 320. Distd. & Dbtd. Manbro Saccharine 

Co. V. Corn Products Co., [1919] 1 K. B. 198 ; Clark v. 

Cox, McEuen, [1921] 1 K. B. 139. 

1092. .] — By a contract dated 

Dec. 11, 1917, defts. sold goods to pltf. to be 
shipped during Dec. to Feb. 191 8, per steamer from 
the East to Liverpool, where they were to be 
delivered, the name of the vessel, marks & full 
I)articulars to be declared to the buyer in writing 
with due despatch. The contract also provided : 
” (a) Should the vessel or vessels which may 
apply to this contract bo lost before declaration 
this contract to be cancelled so far as regards such 
lost vessel or vessels on the production of the bill 
or bills of lading or other satisfactory proof of 
shii)mont by sellers so soon as fairly practicable 
after the loss is ascertained. (?>) . . . Should the 
vessel or vessels & the goods or any portion 
thereof be lost, the contract to be cancelled for 
the whole or any such portion, but should the 
vessel or vessels be lost & the goods or any portion 
thereof be transhipped to some other vessel or 
vessids & arrive on account of the original importer, 
this contract to stand good for the whole or such 
portion.” On Mar. 27, 1918, defts. declared in 
fulfilment of tlie contract goods shipi^cd on a 
named steamer wliich sailed from Singapore on 
.Tan. 21, 1918, but was lost at soa by enemy action 
about Feb. 20, 1918. At the time of the declara- 
tion both pltf. & defts. knew that the ship & cargo 
liad been lost. In an action for damages for 
failure to deliver pltf. contended that the declara- 
tion having been made after defts. knew of the 
loss of the vessel, was invalid : — Held : the declara- 
tion was made with due despatch, &; was good 
although made with knowledge of the loss, & that 
the contract was consequently cancelled. — Clark 
V. Cox, McEuen & Co., [1921] 1 K. B. 139 ; 89 

L. J. K. B. 596 ; 122 L. T. 647 ; 15 Asp. M. L. C. 
5 ; 25 Com. Cas. 94, C. A. 

Compare Bankruptcy, Vol. V., pp. 703-700, 
711-719, Nos. 6170-6191, 6218-6260. 

iii. Assent,^' 

See Sale of Goods Act, 1893 (c. 71),s. 18,r. 5 (1), 
&, generally, Contract, Vol. XII., pp. 63 et seq. 

Necessity for.] — See Nos. 1072-1078, ante. 

1093. Nature of — Express or Implied.]— Camp- 
bell V. Mersey Docks &' Harbour Board, No. 
1077, ayite. 

1094. What amounts to — Acceptance of seller’s 
bill of exchange by buyer — In Ignorance of seller’s 
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bankruptcy.] — B ishop v, Crawshay, No. 1148, 
post 

1096. Promise to remove goods — On notice 

Sr by seller.] — R ohde v. Thwaites, 

No. 1072, ante. 

1096. ,] — Pltf., an artist, made the 

followmg agreement with deft., a picture dealer, 

/ j three pictures for Mr. Fitzpatrick 

(deft.) which are now submitted to him, in my best 
manner for £60 cash & a clock.” The pictures 
were not then completed, but afterwards deft, 
expressed approval of them, & said he would send 

action for the £60 

Held : these circumstances constituted sufficient 
appropriation of the pictures by deft, to support 
common counts for goods bargained & sold, «fc 
sold & delivered. — Giraudot v. Fitzpatrick 
(1869), 21 L. T. 470. 

1097. Request for time to pay.] — Elliott 

V. Pybus, No. 1081, ante. 

1098. Waiver of breach of condition pre- 

cedent — Time of shipment.] — ^Alexander v. Gard- 
NER, No. 1084, ante. 

1099. Payment.] — Wilkins v. Bromhead, 

No. 1074, an/e. 

1100. Time for — Prior to appropriation.] — Oamp- 
KELL V. Mersey Docks &> Harbour Board, No. 
1077, ayite. 

1101. When presumed.] — Wliere, on a sale of 
unascertained goods by description, goods of that 
description & in a deliverable state are uncondi- 
tionally appropriated to the contract by the seller, 
& the seller sends notice of that appropriation to 
the buyer, in the event of the buyer neglecting to 
reply to that notice promptly it must be inferred 
that ho assents to the api^ropriation, Sc on the 
expiry of a reasonable time after receipt of the 
notice the property must be deemed to hav(i 
passed. — P ignataro v. Gilroy, [1919] 1 K. 13. 
459 ; 88 L. J. K. B. 726 ; 120 L. T. 480 ; 25 
T. L. R. 191 ; 63 Sol. To. 265 ; 21 Com. Oas. 174, 
D. C. 

1102. By whom assent may be given — Agent — - 
Warehouseman or wharfinger.] — Oaripbell v. 
Mersey Docks <& Harbour Board, No. 1077, ante. 

iv. Authority to Approjiriate. 

See Sale of Goods Act, 1893 (c. 71),s. 18, r. 5 (1). 

1103. May be in buyer or seller.] — Pltf. agreed 
to purchase from K. 100 quarters of barley, being 
part of a larger quantity whicli pltf. saw & approved 
of, & of wliich he took away a sample. It was also 
agi^eed that pltf. should send his owm sacks to Iv. ; 
that K. should fill the sacks with barley, take them 
to the railway, <fe place them on trucks, to b(^ 
conveyed to pltf. Pltf. sent 200 sacks, & K. filled 
165 of them with barley from the larger quantity. 
The barley was not delivered, though rejieatedly 
demanded by pltf. & promised by K. K. becoming 
embarrassed, took the barley out of the sacks, 
mixed it with the bulk, without the x)i*ivity of 
pltf. K. was soon after adjudicated a bkx^t. The 
assignees thereupon removed the barley. Sc claimed 
the whole as the bkpt.’s property : — Held: (1) the 
property in the barley in the 155 sacks jiassed to 
pltf. by the appropriation made by K., with the 
assent of pltf., d priori as well as subsequently ; 
(2) notwithstanding the prior conversion by K., 
the removal of the barley by the assignees was a 
conversion by them. 

PART IV. SECT. 1, SUB-SECT. 3.— 

B. (b) iv. 

d. Appropriaiior^ of goods not in 
accordance with contract — lievocation,] 

— An appropriation & tender of goods. 


(3) Sometimes the right of ascertainment rests 
with the vendee, sometimes solely with the vendor. 
Here it is vested in the vendor only. . . . When 
he had done the outward act which showed which 
part was to be the vendee’s property, his election 
was made & the property passed (Erle, J.). — 
Aldridge v. Johnson (1857), 7 E. & B. 885 ; 26 
L. J. Q. B. 296 ; 3 Jur. N. S. 913 ; 5 W. R. 703 ; 
119 E. R. 1476. 

Annotations: — As to (1) Apld. Langton v. Higglna (1859 , 

4 H. & N. 402 ; Ogg v. Shuter (1875), 44 L. J. C. P. 161. 
Oenerallg, Refd Tenner v. Smith (1869), L. II. 4 O. P. 270 ; 
Ilellbutt V. Hickson (1872), L. R. 7 C. P. 438 ; Anderson 
V. Morioe (1876), 1 App. Caa. 713. 

1104. Whether authority in seller — Presumption 
of assent by buyer.] — Aldridge v. Johnson, No. 
1103, ante. 

1105. No original or subsequent assent by 

buyer.] — Jenner v. Smith, No. 1078, ante. 

1106. Revocation.] — Ginner v. King 

(1890), 7 T. L. R. 140, C. A. 

1107. Exercise of authority — Election — Final 
determination of election.] — Raynay v. Alexan- 
]>ER (1005), Yelv. 76 ; 80 E. R. 53. 

Annotation : — Reid. Moterton v. Jollin (1675), Froom. K. B. 
396. 

1108. .] — ^Aldridge V. Johnson, 

No. 1103, ante. 

1109. .] — On general principles of 

law an election, once determined, is determined 
for over, & such a determination is made by any 
act that shows it to be made (Blackburn, J.). — 
Rankin v. Potter (1873), L. R. 6 H. L. 83 ; 42 
Ti. J. 0. P. 169 ; 29 L. T. 142 ; 22 W. R. 1 ; 2 
Asp. M. }j. 0. 65, H. L. ; on appeal from S. C. 
sub nom. Potter v. Rankin (1870), L. R. 5 0. P. 
341, Ex. Ch. 

Annotations : — Reid. Jackson v. Union Marine Insce. (1874), 
L. Iv. 10 (X P. 125 ; Tluys v. Royal Exchange Assoo. 
Oorpri., [1897] 2 Q. B. 135 ; Trindor, Anderson v. Thames 
& Mersey Marine Insce., Triiuler, Anderson v. North 
(^necnsland Insc.o., Trinder, Anderson v. Weston, Crocker, 
[18981 2 Q. B. Ill ; Mitsui v. Mumford, [1915] 2 K. B. 
27. Mentd. Beckett v. West of England Marine Insce. 
(1871), 25 L. T. 739 ; Lldgett v. Secretari (1871), 40 Jj. J. 
C!. P. 257 ; Hudson v. Hill (1874), 43 L. J. O. P. 273 ; 
Kaltonbach v. Mackenzie (1878), 3 C. P. D. 467 ; Inman 
8. S. Co. i\ Jiischoff (1882), 7 App. Cas. 670 ; Wade v. 
South of England Marino Insce. Asaocu. (1888), 5 T. L. K. 
8; The Alps, [18931 P. 109; Ward v. Weir (1899), 4 
Coin. (.as. 216 ; Guthrie v. North China Insce., Guthrie 
vSt North China Insce. v. London Aasee. Corpn. (1900), 
17 T. L. R. 79 ; Angel r. Merchants’ Marine Insce., [1903] 
1 K. B. 811 ; Macbeth v. Maritime Insce., [1908] A. C. 
114 : Polurrlan S.S. Co. v. Young (1915), 112 L. T. 1053 ; 
Moore v. Evans, [1918] A. C. 185 ; Roura & Forgas v. 
Towueud, [1919] 1 K. B. 189; The Ibis VI., [1921] P. 
255 ; Cohen v. Standard Marino Insce. (1925), 30 Com. Cas. 
139 ; The MassiUa, [1926] P. 180, 

1110. .] — Borrowman V. Free, 

No. 18J)3, jwsf. 

1111. Irregular exercise — Amounts to pro- 

posal for new contract.] — In an action for goods 
sold Sc delivered, to recover the price of 10 hogs- 
licads of claret, it appeared that defts., having 
verbally ordered ceHain hogsheads of pltf., the 
latter, in Oct., sent them 16, whereupon defts., by 
letter, informed pltf. that they had requested 10 
only should be sliipped, Sc that they could take the 
number only on their proving satisfactory, Sc that 
they would hold the other 5 on pltf.’s account. 
In answer to this, pltf. replied by letter, which, 
after stating that he regretted that any misunder- 
standing as to defts.’ order should have taken 
place ; &, after stating that other vintages were 
inferior, & that the wine sent was of superior 
character, concluded thus ; ‘‘ You will ascertain 

which are in accordance with the con- 
tract. — G raham Co. v. Canada 
B itoKKn.AGE, Ltd. (1913), 24 O. W, R. 
277 ; 4 O. W. N. 957 ; 10 D. L. K. 
107.--CAN. 


not in accordance with the contract 
Sc in consequence rejected by the pur- 
chaser is revocable, & the seller may 
afterwards within the contract time, 
appropriate & tender other goods 
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Sale of Goods. 


i>ect. 1. Trmnsjer of property from seller to buyer : 

Sub-sect. 3, B. (h) iv. & t>.. & (c).l 

in the spring whether you have room for it, & 
you nave seen that we are not stringent with old 
customers as to credit.” Defts. placed the wine 
^ 5 x 1 warehoojse in their own names, & 

afterwards tasted the wine, & disapproved 
u ^ save pltf. notice in the early part of Apr., 
that they would not take any part of it : — Hdd : 
supposing there was a written contract by which 
defts. were bound to take 10 hogsheads of claret, 
that contract was not executed, as 15 &; not 10 
hogsheads had been delivered, & no particular 10 
had been selected out of the 16. 

I think there was not evidence, either that there 
was any selection of^ any particular ten, or that 
the precise quantity agreed upon was sent. The 
delivery of more than ten is a proposal for a new 
contract (Pauke, B.). — Cunuffe v, Haurison 

189 ’’ 

Apld. Levy v. Green (1859), 1 E. & E. 969. 
Reid. BoswoU V. Kilborn (1862), 15 Moo. P. C. 0. 309. 


V. Appropriation hy Delivery, 

See Sale of Goods Act, 1893 (c. 7), s. 18, r. 5 (2). 

1112. Delivery to buyer — Delivery on board ship 

Buyer’s ship.] — Ogle v. Atkinson, No. 1331 , 

post. 

1113. Buyer’s chartered ship.] — Where 

the charterers of a vessel were also the purchasers 
of a cargo of wheat to be shipped on board, & the 
master of the vessel from time to time received 
.delivery from the vendors : — Held : such delivery 
from time to time was a deli evy to the purchasers, 
it vested in them a right of possession & property, 
<te, consequently, they had an insurable interest 
in such wheat as had been so delivered. 

In many cases of contract to supply a quantity 
of goods to be delivered within a ftxcd period, the 
whole quantity cannot, from the very nature of 
the case, be delivered at one time, & it must fre- 
quently happen, as in contracts for supplies of 
provision for tJje army or navy, or any large 
establishments, that the quantities first delivered 
arc appropriated actuaUy consumed by the 
persons to whom they are delivered before the 
expiration of the period wdtliin which the whole 
contract is to be i)erfoimed. As no time was 
fixed by the contract for the payment of the pur- 
chase-money the purchasers might not have been 
bound, if no loss had occurred, to pay for the wheat 
put on board from time to time until the whole 
cargo had been' supplied (Sm Baknes Peacock). 
— Colonial Insurance Co. of New Zealand v, 
Adelaide Marine iNsuiiANCE Co. (1880), 12 Aw, 
Cas. 128 ; 56 L. J. P. C. 19 ; 60 L. T. 173 ; 35 
W. R. 030 ; 3 T. L. R. 252 ; 6 Asp. M. L. C. 94, 
P. C. 


1114. -- — Delivery order to warehouseman.] — 

By the usage of Liverpool the vendor of goods was 
to pay warehouse rent for two months after the 
sale, if the goods remained there so long : — Held : 
where the vendor of such goods had, within the two 
months, given the usual order for delivery to the 
purchaser, the property in the goods from that time 
vested in the latter, & he became responsible for 
all accidents wMch might happen to them, & the 
circumstance of the goods having within that time 
been distrained for warehouse rent, was an accident 
which must fall on the vendee. Sc such rent having 
been paid by the vendor’s agent, in order to redeem 


the goods, the latter could not recover the same 
from the vendor as money paid to his use. — 
Greaves v. Hepkb (1818), 2 B. & Aid. 131 ; 106 
E. R. 315. 

1116. Buyer’s servant.] — Wliere a contract 

was made between A. & B., whereby A., having a 
quantity of apples, agreed to sell his cyder to B. at 
a certain price per hogshead, to be delivered at T. 
at a future time, & to lend such pipes as he had 
for the use of the cyder, to be manufactured on 
his, A.’s premises, & to be paid for before it was 
removed, & A., in pursuance, delivered a quantity 
of juice expressed from the apples to a servant 
hired by B. to manufacture the cyder on A.’s 
premises, & before the cyder was completely manu- 
factured, it was seized by the excise-ofiicers because 
the place where it was deposited had not been 
entered, & was condemned in the Exchequer as 
B.’s property, together with the casks, & in 
assumpsit for goods sold Sc delivered, brought by 
A. against B., it appeared that the word cyder, 
at the place where the contract was made, meant 
the juice of the apples as soon as it was expressed ; 
— Held : the contract must be construed to have 
been for the sale of cyder in that sense of the word, 
& the property passed to B. as soon as the api>le 
juice was delivered to his servant. — Studdy v, 
Sanders (1826), 6 B. & 0. 628 ; 8 Dow. & By . 
K. B. 403 ; 4 L. J. O. S. K. B. 290 ; 108 E. R. 
234. 

Annotation : — Refd. Johnson v. Klrkaldy (1840), 4 Jur. 988. 

1116. Delivery to carrier — Carrier named by 
buyer.] — Vale v, Bayi^e, No. 1790, post. 

1117. Master of canal boat.] — T., a corn 

merchant at I^ongford^ who had been in the habit 
of consigning cargoes of corn to pltfs., as his factors 
for sale at Liverpool, Sc obtaining from them 
acceptances on the faith of such consignments, 
on Jan. 31 , obtained from the masters of two canal 
boats, No. 604 Sc- No. 54, receipts signed by them 
for full cargoes of oats therein stated to be shix^ped 
on board the boats, deliverable to the agent of 
T. in Dublin, in care for Sc to be shipped to pltfs. 
at Liverpool. At that time boat 604 was loaded, 
but no oats were then actually shii)pcd on board 
boat 54. On Eeh. 2, T. inclosed these receipts to 
pltfs., & drew a bill on them against the value of 
the cargoes, wliich pltfs. accex)tcd on Eeb. 7, Sc 
paid when due. On Feb. 0, W., an agent of deft., 
who was T.’s factor for sale in London, arrived at 
Longford Sc pressed T. for security for previous 
advances. T., on that day, gave W. an order on 
T.’s agent in Dublin, to deliver to W. the cargoes 
of boats 604 Sc 64, on their arrival there. Boat 604 
had then sailed from Longford, but boat 54 was 
only i)artially loaded. The loading was completed 
on Feb. 9, Sc T. then transmitted to W. in Dublin 
a receipt signed by the master of the boat, in the 
same form as those sent to pltfs., making the cargo 
deliverable to W. W. received this on Feb. 10. 
On their arrival in Dublin, W. took possession of 
both cargoes for deft. : — Held : the property in 
the cargo of boat 604 vested in pltfs., on their 
acceptance of the bill, Sc they were entitled to 
maintain trover for it ; but they could not main- 
tain trover for the cargo of boat 64, since none of 
it was on board, or otherwise specifically appro- 
priated to pltfs., when the receipt for that boat was 
given by the master. Qu, : whether a document, 
similar in form to a bill of lading, but given by 
the master of a boat navigating an inland canal, 
has the effect of such an instrument in trans- 
ferring the property in the goods. — Bryans v. 
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2 C. P. 38 

1118. 


Nix (1839), 4 M. &; W. 775 ; 1 Horn & H. 480 ; 
8 L. J. Ex. 137 ; 160 E. R. 1634. 

Consd. Evans v. Nlohol (1841), 3 Man. & G. 

^^sborno (1844), 7 Man. & G. 678. 
Apld. Re WUtshire Iron Co., Ex p. Pearson (1868), 3 Oh. 

Gattomov. Adams (1862), 12 C. B. N. S. 
fr^nV ?/* Navigation Co. v. De Mattos, 

De Mattos v. British & India Steam Navigation Co. (1864), 
4 New Re^. 67. Mentd. Meyerstein v. Barber (1866), L. K. 

- Delivery on board ship— BUI of lading 
not executed^ — ^A. has a sufficient property in goods 
shipped by B. for the specific purpose of placing 
funds in the hands of A. to meet a bill drawn by 
B. upon A., to entitle A. to maintain trover, 
although no bill of lading is executed, & A. holds 
merely a receipt signed by the mate of the vessel, 
acknowledging the shipment of the goods, to be 
delivered to A. — Evans v. Nichol (1841), 3 Man. & 
G. 614 ; 4 Scott, N. R. 43 ; 11 L. J. C. P. 6 ; 5 
Jur. 1110 ; 133 E. R. 1286. 

Annotation: — Refd. Kerford v. Mondel (1859), 28 L. J. Ex. 

1119. & transfer of documents.] — 

Pitfs. bought of deft. “ 300 tons Old Bridge rails 
at £5 l liS. 6d. per ton, delivered at Harburgh, cost, 
freight & insurance ; payment by net cash in 
London, less freight, upon handing bill of lading & 
policy of insurance ; a dock co.’s weight note or 
captain’s signature for weight to be taken by 
buyers as a voucher for the quantity sliipped ” : 
— Held : according to the true construction of the 
contract, deft, did not undertake to deliver the 


iron at Harburgh, but when he put it on board a 
ship bound for that place & handed to pitfs. the 
policy of insurance & other documents, liis liability 
ceased <fe the goods were at the risk of the pur- 
chaser, — Trkgeixes V, Sewell (1802), 7 H, & N. 
674 ; 158 E, R. 600 ; affd, (1803), 7 U. & N. 584,. 
Ex. Oh. 


Annotations : — Distd. Calcutta & Burmab Steam Navigation 
Co. V, Do Mattos, Dt5 Mattos v. Calcutta & Buraiab Steam 
Navigation Co. (186.3), 2 Now Rep. 575 ; Acme Wood 
Flooring Co. v. Sutherland Inucs Co. (1904), 9 Com. Cas. 
170. Consd. Bidden v. Clemons Horst Co., [1911] 1 K. B. 
934. Refd. Calcutta & Burmab Steam Navigation Co. 

Do Mattos, Do Mattos v. Calcutta & Burmab Steam 
Navigation Co. (1864), 33 L. J. Q, B. 214 ; Heilbutt v. 
Hickson (1872), L. R. 7 C. P. 438 : Dupont v. British 
South Africa Co. (1901), 18 T. L. R. k. 

1120. Goods addressed to wrong consignee.] 

— Pltf., the owner of goods in bulk, sold a portion 
of them to F. The goods were ascertained & 
forwarded by defts.’ line, but addressed in error 
to “ the order of Jeeves.” Jeeves refused to take 
the goods, Jarvis applied to defts. for goods similar 
in quantity &; kind to pltf.’s goods <fe consigned by 
a person of a like surname. Defts. without 
inquiry delivered the goods to Jarvis. The con- 
signment note signed by pltf.’s agent relieved 
defts, from liability “ except upon proof that 
such loss, detention, or injury arose from wilful 
misconduct.” In an action for the price of the 
goods : — Held : the property in the goods had not 
jiassed from pltf., <& he was the proj)er person to 
bring the action ; the condition in the consignment 
note extemded to defts. as involuntary bailees, 
under the circumstances ; & the delivery of the 
goods to Jarvis amounted to ” 'wilful misconduct.” 
— Hoare V. Great Western Ry. Co. (1877), 37 
L. T. 186 ; 25 W. R. 631 ; De Colyar’s County 
Coui*t Cases, 194, n. 


Annotations : — Distd. Stovens v. G. W. Ry. (1885), .52 L. T. 
324. Consd. Forder v. G. W. Ry. (1905), 74 L. J. K. B. 
871. 


1121. Foieign parcel post office.] — A trader 

in England ordered goods from a foreign manu- 
facturer in Switzerland to be sent by post to 
England, The manufacturer addressed the goods 
to She trader in England Sc delivered them to the 
Swiss Post Office, by whom they were forwarded 


to England. The goods were manufactured 
according to an invention protected by an English 
patent ; — Held : since the contract of sale was 
completed by delivery to the Post Office in Switzer- 
land, Sc since the Post Office was the agent of the 
buyer Sc not of the vendor, the vendor had not 
made, used, exercised or vended the invention 
within the ambit of the patent, & the patentee 
had no right of action against the vendor for an 
infringement of the patent. — Badische Anilin 
UND Soda Fabrik v. Basle Chemical Worics, 
Bindschedler, [1898] A. 0. 200 ; 67 L. J. Ch. 
141 ; 77 L. T. 673 ; 46 W. R. 255 ; 14 T. L. R. 
82, II. L. ; ajfg, S. C. sub nom» Badische Anilin 
UND Soda Fabrik v. Johnson & Co. Sc Basle 
Chemical Works, Bindschedler, [1897] 2 Ch, 
322, C. A. 

Annotations Apld. Saccharin Oorpn. v. Roitmeycr, [1900] 

2 Ch. 659. FoUd. Badische Anilin imd Soda Fabrik v, 
Hickson, [1906] A. O. 419. Refd. British Motor SyntUcate 
V. Taylor, [1901] 1 Ch. 122 ; Wimble v. Rosenberg, [19131 

3 K. B. 743 ; Underwood v. Burgh Castle Brick & Cement 
Syndicate, (1922) 1 K. B. 343. Mentd. Badische Anilin 
nnd Soda Fabrik v. Chemlsohe Fabrik Vormals Sondoz 
(1903), 88 L. T. 490. 

1122. When carrier seller’s agent.] — 

Badische Anilin und Soda Fabrik v, Basle 
Chemical Works, Bindschedler, No. 1121, ante. 

1123. Of unappropriated goods.] — H ealy 

V. Howleti' & Sons, No. 1008, ante. 

1124. .] — Dutton V. SOLOMONSON, No. 1782, 

post, 

1125. .] — A., resident at Naples, sent an 

order to M. & co., hardwaremen at Birmingham, 
“ to dispatch to him certain goods on insurance 
being effeett^d. Terms, three months’ credit from 
the time of arrival.” M. Sc co. having marked the 
package with A.’s initials, dispatched the goods 
by the canal to Liverpool, & effected an insurance, 
declaring the interest to be in A. At Liverpool, 
the goods were delivered by the agent of M. & co. 
to the owner of a vessel bound to Naples, through 
whose negligence they were damaged ; — Held : 
the property in the goods vested in A. as soon as 
they were dispatched from Birmingham, & the 
terms of the order did not make the arrival of the 
goods at Naples a condition precedent to A.’s 
liability to pay for them, Sc he might therefoie 
maintain an action for the injury done to the goods 
through the negligence of the ship owner. 

It was next contended that Fragano was not 
liable to the vendor unless the goods arrived, but 
the order for insurance is d(‘cisive as to that. 
The policy was to protect Fragano Sc shows that 
ho considered ho should be the sufferer if the goods 
were lost on the voyage (Holroyji, J .). — Fragano 
V. Long (1825), 4 B. & C. 219 ; 6 Dow. & Ry. K. B. 
283 ; 3 L. .1. O. S. K. B. 177 ; 107 E- R. 1040. 
Annotations : — Apld. Alexander v. Gardner (1835), 1 Bing:. 
N. C. 671. Consd. Tronson v. Dent (1853), 8 Muo. P. O. 0. 
419 ; Joyce v. Swann (1864), 17 G. B. N. S. 84 ; Oaatlo v. 
Playford (1872), L. R. 7 Exch. 98. Refd. Valpy v. Gibson 
(1847). 4 C. B. 837 ; Browne v. Hare (1859), 4 U. 6c N. 
822 ; Re Wiltshire Iron Co., Ex p. Pearson (1868), 3 Ch. 
App. 443 ; Mariinoan v. Katobing (1872), 26 L. T. 836 ; 
Anderson v. Morloo (1875), L. 11. 10 C. P. 609. 


(c) Future Goods. 


See Sale of Goods Act, 1893 (c. 71), s. 18, r. 5. 
1126. Potentially existing goods — Property passes 
when goods extant.] — Grantham v. Hawley 
(1015), Hob. 132 ; 80 E. R. 281. 


Annotations .-—Apld. Fetch v. Tutiu (1846), 15 L. J. Ex. 280. 
Refd. Robinson v. Maodounell (ikO), 5 M. & S. 228 ; 
Muskett V, Hill (1839), 5 Bing. N. C. 694 ; Gale v, Bnraoll 
^1846), 7 Q. B. 850 ; Limn v. Thornton (1845), 1 C. B. 


1127. Appropriation — When extant.] — Anon, 
(1683), Moore, K. B. 174 ; 72 E. R. 513. 
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Sale of Goods. 


Sect, 1. — Transfer of property from seller to buyer : 

Sub^sefrt, 3. B. (c), jd), je) (/) ; suh-secL 4, A,] 

1128. ,] — In Jan. 1858, 0. agreed to 

sell to pltf. all the crop of oil of peppermint grown 
on his farm in that year at 21s, per pound. In 
Sept. 0. wrote to pltf. for bottles to put the oil in. 
Pltf. sent the bottles, & C. having weighed the oil 
put it in pltf.’s bottles, labelled them with the 
weight, & made out invoices. Before, however, 
he had completed the filling of the bottles he sold 
& delivered several of them to deft. Pltf. had for 
many years past bought of 0. his crop of oil of 
peppermint, & it was usual for C., when the bottles 
were filled, to deliver them to a carrier to take to 
a railway station. In detinue, by pltf. against 
deft, for the bottles of oil of peppermint delivered 
to him ; — Held : the putting the oil in pltf.’s 
bottles was an act of ajjpropriation which vested 
the property in pltf. — Langton v, Higgins (1850), 
4 H. & N. 402 ; 28 L. J. Ex. 252 ; 33 L. T. O. S. 
106 ; 1 W. R. 489 ; 157 E. R. 896. 

Amiotaiions : — Apld. OgK V. Shutor (1875), 44 L. J. C. P. 

161 ; AnderHon v. Morice (1876), 1 App. Gas. 713. Refd. 

Chlnery r. ViaU (1860), 29 L. J. Ex. 180; Ileilbutt v 

Hickson (1872), L. R. 7 C. P. 438. 

1129. Necessity for.] — (1) Grant of six 

hundred cords of wood to be taken by the assign- 
ment of the grantor. This is an assignable interest, 
& the grantee may take them v4thout assignment 
if not assigned on request. 

(2) Grant of one thousand cords of wood to be 
taken at the election of the grantee, the grantor 
. or stranger fells some trees, the grantee cannot 
take them, but must supply his grant out of the 
residue. — P at.meii’s Case (1()01), 5 Co. Kep. 

* 24 b ; 77 E. R. 87 ; sub nom. Basset v. Maynard, 
Cro. Eliz. 819 ; sub 'nom. Maynard v. Basset, 
Moore, K.B. 691. 

A'nnotations : — As to (1) Consd. Muskett v. Hill (1829), 5 

Bing. N. C. 694. As to (2) Refd. Dewclas Sc KcndaU v. 

Kendall, Beaaon & Hands (1610), Yelv. 187 ; Motorton v. 

Jollin (1675), JYeem. K. B. 396 ; Attersoll v. Stevens 

(1808), 1 Taunt. 183. Generally. Refd. Rackham v. 

Jcsup (1772), 3 Wils. 332. Mentd. Heydon & Smith’s 

Case (1610), Godb. 172 ; Jones v. Chorney (1680), Freem. 

K. B. 530 ; Scattergood v. Edge (1699), 12 Mod. Rep. 

278 ; Kitson V. Hardwick (1872), L. K. 7 C. P. 473. 

Compare Bills of Sale, Vol. VII., pp. 118-125, 
148, 150, 151, Nos. 686-706, 809, 810, 818; 
Equity, Vol. XX., pp. 253, 254, Nos. 171-173. 

1130. Nature of buyer’s Interest — Assignable.] — 
Palmer’s Case, No. 1129, ante. 

Compare Equity, Vol. XX., p. 294, Nos. 504, 
505 ; Mines, Vol. XXXIV., pp. 695, 696. 

Alienation of future acquired property .] — See 
Personal Property, Vol. XXXVII., pp. 170, 171. 

(d) Goods to he Manufactured. 

See Sub -sect. 4, post. 

(e) Contract for Quantity of Goods. 

1131. Contract for indivisible quantity — Property 
does not pass till quantity entire.] — B ryans v. Nix, 
No. 1117, ante. 

1132. .] — (1) What the vendor had to 

furnish was a cargo of merchantable rice ; & if 
when the vessel arrived at Rangoon or at any time 
before the cargo was completed & before the ^ 
documents could possibly be obtained, that rice i 
had been utterly destroyed & wasted, I think the 
vendee would most undoubtedly be in a position 


to say : “ You have not supplied to me that which 
I bought ... it never has been a full cargo of 
merchantable rice — take it. I will not ” (Lord 
Hathbrley). 

(2) The liability to insure &; the fact of insurance 
are, I think admittedly, strong indications pointing 
to the individual on whom it is designed that the 
risk of loss shall fall (Lord O’Hagan). 

I think that it ought to be inferred, from the 
evidence of the understanding & intention of the 
parties as to insurance, in this case, that the buyer 
was to bear the risk of loss (Lord Sblbornb). — 
Anderson v. Morice (1876), 1 App. Cas. 713 ; 
46 L. J. Q. B. 11 ; 35 L. T. 566 ; 25 W. R. 14 ; 3 
Asp. M. L. C. 290, H. L. 

Annotations: — As to (1) Consd. The I'archim, [1918] A. C. 
167. As fo (2) Distd. Colonial Ineco. of Now Zealand v. 
Adelaide Marine Insce. (1886), 12 App. Cas. 128. Generally, 
Refd. Inglls v. Stock (1885), 10 App. Cas. 263. Mentd. 
I’ryce t). Monmouthshire Canal & Ry. Cos. (1879), 4 App. 
Cas. 197 ; Ajum Goolam Hossen v. Union Marine Insoe., 
Hajee Casslrn Joosub v. Ajum Goolam Hossen, [1901] 
A. C. 362 ; Reliance Marino Insce v. Duder, [1913] 1 
K. B. 265. 

1133. Contract for divisible quantity — Property 
in separately appropriated portions.] — ^Aldridge 
V. Johnson, No. 1103, ante. 

11 34. .] — Langton v. Higgins, No. 

1128, ante. 

1135. — Goods deliverable In successive 
instalments.] — Colonial Insurance Co. op New 
Zealand v. Adelaide Marine Insurance Co., 
No. 1113, ante. 

1136. What amounts to contract for Indivisible 
quantity — “ Cargo ” of goods.] — Bryans v. Nix, 
No. 1117, ante. 

1137. .] — Anderson v. Morice, No 

1132, a7iie. 

1138. -.] — Colonial Insurance Co. op 
New Zealand v. Adelaide Marine Insurance 
Co., No. 1113, a^ite. 

See, further, Part VI., Sect. 2, sub-sect. 8, post. 

( /) Goods Deliverable at Particular Place. 

1139. General rule — Property passes on delivery 
at particular place.] — Ullock v. Reddelein, No,. 
1793, post. 

1140. .] — If a particular contract be 

proved between the consignor & the consignee 
... as where the party undertaking to consign, 
undertakes to deliver at a particular place, the 
property, till it reaches that place & is delivered 
according to the terms of the contract, is at the 
risk of the consignor (Lord Cottenham, C.). — 
Dunlop v. Lambert (1839), 6 Cl. & Fin. 600 ; 
Mad. Rob. 663 ; 7 E. R. 824, H. L. 

Annotations : — Refd. Coombs v. Bristol & Exeter Ry. 

(1858), 3 H. & N. 1 ; Calcutta & Burmah Steam Naviga- 
tion Co. V. Do Mattos, De Mattos v. Calcutta & Burmah 
Steam Navigation Co. (1863), 2 Now Rep. 575 ; Colonial 
Insce. of New Zealand v. Adelaide Marine Insce. (1886), 
12 App. Cas. 128. 

1141. .] — The seller could have main- 

tained no action until the goods reached the pur- 
chaser (Watson, B.). — Wheeler v. Pearson 
(1857), 2 Saund. & M. 170; 28 L. T. O. S. 255 ; 

6 W. R. 227. 

1142. — British & India Steam 

Navigation Co. v. De Mattos, De Mattos v. 
British & India Steam Navigation Co., No. 1557, 
post. 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (f). 

11391. General rule — Property passes 
on delivery at particular place.] — lie 
Godkin (1908), STW. L. R. 430.-— CAN. 

1139 ii. .]— A shipbuilder In 

0. contracted to build & deliver a 


ship at S. On her voyage out she was 
lost, & the buyer sued the builder for 
repayment of the price, which had 
been paid by instalments os the build- 
ing went on. The builder defended 
the action, alleging that the buyer 
had agreed to take, & had token 
delivery at G. Held ; the cose 


showed no Intention on the part of 
the buyer to take delivery anywhere 
but at S., & as defender had failed to 
deliver the ship there In terms of the 
contract, he was bound to repay the 
price. — IlENCKELL Du Buisson & Co. 
V. Swan & Co. (1889), 27 Sc. L. R. 205 ; 
17 R. (Ct. of Sess.) 252.— SCOT. 



Part IV. — Effects of the Contract. 


497 


114*3. — Badische Akilin und Soda 

Fabrik V Basle Chemical Works, Binds- 
CHEDLER, No. 1123, ante. 

Compare Food & Drugs, Vol. XXV., p. 120, 
Nos. 417, 418. 

1144. Sale of goods f.o.b. — Property passes on 
goods being placed on board.] — Browne v . Hare, 
No. 1306, post. 

1145. Goods not placed on board — Default 

of buyer.] — Colley v. Overseas Exporters, No. 
1569, post. 


Sub-sect. 4. — Goods to be Manufactured. 

A. In General. 

See Sale of Goods Act, 189.3 (c. 7), s. 18,r, 5 (1). 

1146. Property, in materials — Passes on com- 
pletion of manufacture.] — ^An action for goods 
bargained sold cannot bo maintained unless there 
has been a specific appropriation of tlie particular 
goods assented to by the buyer. 

Where goods are ordered to be made, while they 
are in progress the materials belong to the maker. 
The property does not vest in the party who gives 
the order until the thing ordered is completed. 
... If they had expressed their assent . . . there 
would have been a complete appropriation vesting 
the property in defts. (Bayi.ey, J.). — ^Atkinson 
i;. Bell (1828), 8 B. & 0. 277 ; Dan. & LI. 93 ; 
2 Man. & By. K. B. 292 ; 6 L. J . O. S. K. B. 258 ; 
108 E. K. 1046. 

Annotations : — Expld. Wilkins r. Bromhead (1844), G Man. 
& G. 0G3. Distd. (Grafton v. Armitago (184r>), 2 C. B. 336 ; 
Aldridge v. Johnson (1857), 7 30. & B. 885. Consd. Loo 
V. Grlffln (18C1), 1 B. & S. 272. Re!d. Oldfield Lowe 
(1829), 7 L. J. O. S. K. B. 142; Elliott v. Pybus (1834), 10 
Bing. 512 ; Pinner r. Arnold (1835), 2 Or. M. & R. 613 ; 
Clarke v. Spence (1836), 4 Ad. & El. 4 48 ; Hughes v. 
Lenny (1839), 5 M. & W, 183 ; Scott v. England (1844), 
2 Dow. & L. 520 ; Clay r. Yates (1856), 1 H. & N. 73 ; 
Colley V. Overseas Exporters, [1921 ] 3 K. B. 302. Mentd. 
Mndie v. Bell (1828), 6 L. J. O. S. K. B. 325 ; Xonos v. 
Wickham (1867), L. R. 2 H. L. 296. 

1147. Property in goods to be manufactured — 
Passes on completion of manufacture.] — If a 

person contracts with another for a chattel which 
is not in existence at the time of the contract, 
though ho pays him the whole value in advance, & 
the other proceeds to execute tlie order, the buyer 
acquires no property in the chattels till it is finished 
& delivered to him. — Mucklow v. Mangles (1808), 
1 Taunt. 318 ; 127 E. K. 856. 

Annotations: — Distd. Woods v. RnascU (1822), 5 B. & Aid. 
942 ; Carruthors v. Payne (1828), ,5 Bing, 270 ; Wilkins 
V, Bromhead (1844), 6 Man. & G. 963. Refd. Kirkley v. 
Hodgson (1823), 1 B. & C. 588 ; Elliott v. Pybus (1834), 
10 Bing. 512 ; Clarke v. Spenco (1836), 4 Ad. & El. 448 ; 
Laldler v. Biirlinson (1837), 2 M. & W. 602 ; Reid v. Fair- 
banks (1853), 13 C. B. 692. 

1148. .] — Some merchants, in Tiondon, 

sent an order for goods, to the manufacturer, in the 
country, with whom they had been accustomed to 
deal, <& whose bills of exchange they had been 
accustomed to accept before the goods were 
received. The manufactui'ers committed an act 
of bkpey., & afterwards sent the goods. The 
merchants accepted a bill of exchange, of a much 
greater amount than the value of the goods witli- 
out knowing of the act of bkpey. ; — Ifeld : the 
assignees could recover back the goods, as the i:>ay- 
ment was not protected by 1 Jac. 1, c. 15. 


The bill was not drawn specifically for the price 
of these goods, &; although it was accepted in the 
confidence that the order given for the goods would 
be executed, yet so long as that order was not 
executed but only in course of execution, no 
property in the goods passed to defts. (Holroyd, 
J.). — ^Bishop v. Crawshay (1824), 3 B. & C. 415 ; 

5 Dow. & Ry. K. B. 279 ; 3 L. J. O. S. K. B. 65 ; 
107 E. R. 787. 

Annotation : — Refd. Carter v. Breton (1830), 6 Bing, 617. 

1149. .] — ^Atkinson v. Bell, No. 1146, 

ante. 

1150. .] — ^A coat ordered of A., a 

tailor, by B. was cut out, tacked together, & tried 
on, in A.’s lifetime, but was finished & delivered, 
after his death, by his administratrix. The jury 
were told by the undersheriff that the coat, if it 
was so nearly finished in A.’s lifetime as to require 
very little to be done to it afterwards, was sold 

6 delivered by A. : — Held : a misdirection ; & it 
was said that the price of the coat might be 
recovered under a count for goods sold Sc delivered 
by i)ltf. as administratrix. — Werner v. Hum- 
phreys (1841), 2 Man. & G. 853 ; Drinkwater, 
206 ; 3 Scott, N. J{. 226 ; 10 L, J. C. P. 214 ; 133 
E. n. 9H9. 

Anruitation : — Refd. Moseley v, Rendell (1871), L. R. 6 Q, B. 

338. 

1151 . .] — Reid v. Fairbanks, No. 1156, 

post. 

1152. In absence of expressed con- 

trary intention of parties.] — Where it appears to 
b(i the intention of the parties to a contract for the 
building of a sliip that the vessel is not to be 
delivered & finally accepted until after an official 
trial off a foreign coast, & imtil after conditions of 
the contract have been fulfilled as to speed, con- 
sumption of coal, capacity, etc., the property in 
the ship does not pass to the purchaser while the 
vessel remains uncompleted, although the contract 
contains stipulations for the price to bo paid by 
instalments at certain periods of construction. 

Rosps., a Glasgow firm of shipbuilders, agreed to 
build two sliips for an Italian firm, according to 
certain specifications Sc under the superintendence 
of an agent appointed by the Italian firm, for a 
certain amount payable by instalments at specified 
stages of construction ; but delivery of the ships 
was not to be considered to be completed till they 
had passed trials at Greeni>ck Sc off the Italian coast. 
Before the ships were fully constructed, but after 
several instalments had been paid, applts., an 
English firm of shipbuilders, arrested the ships in 
Scotland for a debt alleged to be duo to them by 
the Italian co., but on a petition to the First 
Division of the Ct. of Session the arrestments were 
recalled ; — Held : no intention was shown in the 
contract to make delivery of or to pass the property 
in the ships before they were completed, & the 
arrestments were properly recalled. — Sir James 
Laing Sc Sons, Ltd. v. Barclay, Curle & Co., 
Ltd., [1908] A. C. 35 ; 77 L. J. P. C. 33 ; 97 L. T. 
816 ; 10 Asp. M. L. C. 583, U. L. 

Annotations: — Distd. Be Blyth Shipbuilding Sc Dry Docks 

Co., Forstor v. Blyth ShlpbuUding & Dry Docks Co., 

[1926] Ch, 494, nefd. Bohnke v. Bedo Shipping Co,, 

[1927] 1 K. B. 649. 

1153. What amounts to completion of manu- 
facture— Agreement by parties.] — A chariot was 


PART IV. SECT. 1, sub-sect. 4.—A. 

1147 I. Property in goods to be manu- 
factured — Passes on completion of manu- 
facture.} — Burnett v. McBean (1857), 
10 U. C. R. 466.— CAN. 

1147 ii, J — By Scottish law 

the property in goods sold does not 
pass before delivery. Goods are not 
J. — ^VOL. XXXIX. 


“ sold ” within Mercantile I^aw Amend- 
ment Act (Scotland), 1856 (o. 60), 
8. 1, until the purchaser has acquired 
a jus ad rem enforceable in respect of 
such goods. Under a contract for 
the purchase of goods to be manufac- 
tured, s, JUS ad rem would primd facie 
not be conferred on the purchaser 
before the goods were so far completed 


as to be ready for delivery. — S eath 
& Co, V. Moore (1886), 55 L. J. P. C. 
54, H. L.— SCOT. 

1152 1. In absence of ex- 

pressed contrary intention of parties .] — 
Robertson v. Strickland (1868). 28 
U. O. R. 221.— CAN. 


K K 
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Sale oe Goods. 


Sect. 1. — Transfer of property from seller to httyer': 
mtA, A. cfeB. (a)0 

built to pltf.’s order, & paid for by him ; when 
finished in other respects, pltf. ordered a front 
seat to be added ; but the builder being slow in 
making tliis addition, pltf. sent for the chariot 
repeatedly, & the builder promised to deliver it. 
Pltf. being afterwards dissatisfied, ordered the 
chariot to be sold, & while it was, according to the 
custom of the trade, standing in the builder’s 
warehouse for that purpose, the front seat not 
having been added, the builder became bkpt., & 
his assignee seized the chariot ; more than three 
months afterwards pltf. commenced his action : — 
Held ; (1) pltf. had sufficient property to maintain 
trover ; (2) the chariot did not pass to the assignee 
as being in the order a disposition of bkpt. with the 
consent of the owner.— C arruthers v. Payne 
( 1828), 6 Bing. 270 ; 2 Moo. & P. 429 ; 7 L. J. O. S. 
C. P. 84 ; 130 E. R. 1005. 

Annotation's As to (2) Refd. Clarke v. Spence (1836), 4 
Ad. & El. 448. GenercLlly, Mentd. Edge v. Parker (1828), 
8 B. & C. 697 ; Worth v. Budd (1831), 9 L. J. O. S. K. B. 
237 ; Knight v. Turquand (1836), 2 Gale, 187. 


1154. Completion by third party.] — ^A. a 

silk t^owster, contracted with B. & C. for certain 
maclmery to be made for liim, & wliile the work 
was in progress, paid money on account. Before 
the machinery was finished, B. & 0. assigned it to 1). 
This circumstance was communicated by D. to A., 
who said he must go on with the work, & lie, A., 
would see him paid. The machinery having been 
completed & delivered : — Held : I), might sue A. 
for the price of such parts of it as had been made 
by him after the assignment, — Oldfield v, Lowe 
(1829), 9 B. & 0. 73 ; 7 L. i. O. vS. K. B. 142 ; 109 
E. R. 28. 

1155. Machines complete but not finally 

“ set up.**] — Defts. contracted with S. to deliver 
& set up a set of machines to be paid for three 
months after delivery. The machines were 
delivered & put together, but not finally “ set up.” 
S. shortly afterwards sent a circular convening his 
creditors & tliereupon defts. came & took away 
the machines. The trustee in bkpey. of S. sued 
defts. in trover for the value of the machines ; — 
Held : imder the contract the property in the 
machines had not passed to S. — Armitage v. 
Hatgh & Sons, Ltd. (1893), 9 T. L. R. 287, C. A. 


R. Property in Uncompleted Article, 

(a) In General, 

1156. Intention of parties.] — Although, in 
general, when any chattel, as a ship or other vessel, 
is ordered to be made, the property does not vest 
in the employer or i)roposed purchaser until it is 
completed, appropriated, & accepted, there may be 
a contract for its purchase when it is partly made, 
which may not only be a contract for it in its 
present & incomplete, but also in its future & 
finished condition ; & if it provide, in such case, 
for its completion, while it is a sale of the incom- 
plete chattel, the property in the chattel will vest 
in the purchaser in its present state ; the materials 
added or appropriated to it will also vest in him ; 
& when it is completed, the entire property will bo 
in him. 

If there be a bill of sale of a vessel in an un- 
finished state, & all materials, etc., as a security for 
past & further advances, with a contract on the 
part of the builder to complete it for the purchaser, 


A; on the part of the latter to pay the remainder of 
the price by stipulated instalments, the property 
passes to the purchaser in its present state, &, 
upon completion, the whole vests in him. 

Pltf 8., in 1848, took an assignment to them of a 
vessel, then in an unfinished state, from the builder, 
as a security for past & future advances upon it, 
he contracting to complete it by May 1, 1852, & 
they to pay a certain sum by instalments at 
successive stages of its progress ; & the assignment 
included all materials, etc., then provided or to be 
provided for the vessel. The builder had it 
registered in their names as owners. On Mar. 29, 
1849, the builder assigned it to defts., still incom- 
plete, cancelled the registration, & had it registered 
in their names as owners. They completed & 
laimched it, & loaded it to tliis country, where it 
was demanded by pltfs., & refused. In an action 
of trover, pleas, not guilty, & not possessed : — 
Held : the property passed to pltfs. by the bill of 
sale & the contract, <fe was theirs at the time of 
the assignment to defts. — Reid v, Fairbanks 
(1853), 13 C. B. 692 ; 1 C. L. R. 787 ; 21 L. T. 
O. S. 166 ; 138 E. R. 1371 ; sub nom. Read v. 
Fairbanks, 22 L. J. C. P. 206 ; 17 Jur. 918. 
Annotations : — Consd. Chlnery v. Vlall (1860), 5 H. & N. 

288 ; Peruvian Guano Co. v. Dreyfus (1887), [18921 

A. C. 170, n. Refd. Wood v. Bell (1856), 2 Jur. N. S. 

664 ; Bell, etc. v. Bank of London (1868), 28 L. J. Ex. 

116 ; Jones v. Williams (1859), 4 H. & N. 706. 

1157. .] — Seath V. Moore, No. 1206, post, 

1158. When intention presumed — Payment by 
instalments — At particular stages of construction.] 

— A., a shipbuilder, contracted with B. to build a 
ship for him, & to complete her in Apr. 1819. The 
latter was to pay fefr her by four instalments ; 
the first when the keel was laid, the second when 
at the light plank, & the third & fourth when the 
ship was launched. Before June 25, 1819, the 
ship was measured with the builder’s privity, to 
the intent that B. might get her registered in his 
name. On June 25, the shipbuilder signed the usual 
certificate of her building ; & on Juno 26, the ship 
was registered in B.’s name ; & on the same day 
the third instalment was paid. On June 30, A. 
committed an act of bkpey., upon which a com- 
mission afterwards issued. On July 2, the ship 
not being then completed, or launched, deft., & 
a crew hired by him, took possession of her, & a 
rudder &> cordage, the former of which was made 
by the shipbuilder, & the latter bought by him, 
for the express purpose of completing the ship : — 
Held: (1) the legal effect of the shipbuilder’s 
having signed the certificate to enable B. to have 
the ship registered in his name, was to vest the 
general property in the ship in B. from the time the 
registry was completed ; (2) as the rudder & 

cordage were made & bought by the shipbuilder 
specifically for the ship, they were to be considered 
as parts of the ship, & the property in them also 
vested in B. ; (3) although the general property 
in the ship was vested in B., yet as A. had not 
parted with the possession, &, as he would have 
had a lien upon the ship for the amount of the 
fouiih instalment, if he had completed it ; the 
taking possession of the ship by B. without 
tendering the amount of the fourth instalment, or 
so much thereof as was due, provided any thing 
was due, was wrongful. — ^WooDS v, Russell 
( 1822), 5 B. & Aid. 942 ; 1 Dow. & By. K. B. 587 ; 
106 E. R. 1436. 

Annotations : — As to (1) Distd. Bishop v, Oawshay (1824), 

3 B. & O. 416 ; AtHnson v, BeU (1828), 8 B, & O. 277. 


PART IV. SECT. 1, SUB-SECT. 4.— 
B. (a). 

1158 i. When intentdon presumed — 


Payment by instalments — At particula 
stages of construction,] — Howde] 
Brothebs, Ltd. v, Ulster Banb 
Ltd., [1924] 1 I. R. 117.— IR. 


1168 11. ,] — Nelson r. 

Chalmers (Wuxiam) & Co., Ltd., 
[19131 S. C. 441 : 60 Sc. L. R. 364 ; 
[1913] 1 S. L. T. 190.— SCOT. 
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Carruthers v. Payne (1828), 2 Moo. & P. 429 ; 
e V. Spence (1838), 4 Ad. & Kl. 448. Dmd. Laidler 
..^..^.trlinson (1837), 2 M. & W. 602 ; Beale v. Mouls (1847), 
10 Q. B. 976 ; _ . . _ _ - 


• WXC«4,AU VT C»A1 

' 7 — ” Apprvd. Seath v. Moore 

U886), 11 App. Cas. 350. Refd. Banbury & Cheltenham 
D^ct By. V. Daniel (1884), 64 L. J. Ch. 265. As to (2) 
Dbtd. Wood V. Bell (1856), 6 E. & B. 355 ; Seath v, Moore 
(1886), 11 App. Cae. 350 : Tie Blyth -Shipbuilding Sc Dry 
Docks Co., Forster v, Blyth Shipbuilding & Dry Docks Co., 
[1926] Ch. 494. As to (3) Apld. Holdemess v. Rankin 
(I860), 28 Beav. 180. Generally, Refd. Acraman v. 
Morrice (1849), 14 h. T. O. S. 292 ; Turley v. Bates (1863), 
2 H. & O. 200. 

1159. .] — Clarke v. Spence, No. 

1177, post. 

1160. — .] — Bhiale V, Mouls, No. 

2477, post. 

1161. .] — Reid v. Fairbanks, 

No. 1150, ante, 

1162. .] — J., a ship builder, 

agreed to build an iron steamship for pltf. on the 
same terms as other vessels which ho had previously 
built for him. By reference to these terms it 
appeared that the price was to be £16,000, payable 
by instalments, the first instalment to be £1,000 
payable immediately. The second, third & fourth, 
of £1,000 each, to be payable at the end of two, 
three & four months respectively from the date of 
the order ; the remaining £12,000 to be payable 
by instalments of £3,000 each, the first £3,000 at 
the end of six months, provided tlio vessel was 
plated <fe docks laid ; the second £3,000 at the end 
of eight montlis, provided the V(^ssel was ready 
for trial ; the third £3,000 at the end of eleven 
months, provided the vessel was according to 
contract perfectly completed ; the last instal- 
ment of £3,000 at the end of thirteen montlis ; the 
vessel to be built under the superintendence of 
II., appointed for that purpose by pltf., & according 
to his specifications. The building commenced 
under the superintendence of il. Pltf. advanced 
money to J. in anticipation of the instalments. 
In the tenth month J. became bkpt. ; the vessel 
was at that time unfinished in J.’s yard ; & 

engines & parts of the framework of the vessel, 
adapted for tlio unfinished ship, but not yet fixed 
into her framework, were there also. Pltf. claimed 
the unfinished vessel & these engines & parts of 
the framework, ''.riie assignees of ,T. kept them 
as part of the estate of J. 'fhe amount i>aid in 
advance by pltf. exceedc'd the value of this property. 
In an action against the assignees, a case was 
stated for the opinion of this ct., giving power to 
draw inferences of fact, & setting forth the above 
facts, & also that the unfinished ship was known 
at J.’s yard as pltf.’s ship, & that H. had, with 
J.’s consent, before the bkpey., stamped pltf.’s 
name on the keel of the vessel, for the express 
purpose of indicating that she was the property 
of pltf. The questions were, whether the ijroperty 
belonged to pltf. or the assignees. The Ot. of 
Q. B. decidtid that pltf. was entitled to recover in 
respect both of the ship of the loose engines & 
materials. On error to the Ot. of Exch. Ch., 
that Ct. concurred with the Ct. of Q. B. as to the 
ship, but held that pltf. was not entitled to 
recover in respect of the loose engines & materials. 
— ^WooD V. Bell (1856), 6 E. & B. 355 ; 25 L. J. 
Q. B. 321 ; 2 Jur. N. S. 664 ; 4 W. R. 602 ; 119 
B. R. 897, Ex. Ch. ; varying S. 0. sub nom. 
Spanish & Portuguese Screw Steam Shipping 
Co. V. Bell, Wood v. Same, 25 L. J. Q. B. 148. 


Moore (1886), 11 App. Gas. 350. Apia. He Blytn snip- 
bulldlng Sc Dry Docks Co.. Forster v. Blyth Shipbulldiig: 
& DryDocks Co., [1026] Oh. 494. Refd. British Columbia 
Saw-Mill Co. V. Nettleshlp (1868), L. IX. 3 O. P. 499 ; Ban- 


bury & Cheltenham Direct Ry. v, Daniel (1884), 54 L. .T. 

Ch. 265. Mentd. France r. Gaudeb (1871), 40 L. J. Q. B. 

121. 

1163. *-.] — A shipbuilder, who was 
tenant of a dry dock to defts., contracted with 
pltf. to build a ship, to bo paid for by instalments 
as the work progressed. When the ship was near 
completion, & several instalments had been paid, 
defts. distrained upon it for rent due from the 
shipbuilder in respect of the dock ; — Held : though 
the property in the ship, so far as completed, 
might have passed to pJtf. upon payment of the 
different instalments, the ship was not privileged 
from distress. — Clarke v. Millwall Dock Co. 
(1886), 17 Q. B. D. 494 ; 55 L. J. Q. B. 378 ; 64 
L. T. 814 ; 51 J. P. 5 ; 34 W. R. 698 ; 2 T. L. R. 
669, C. A. 

Annotation : — Refd. Challoner v. Robinson, [1908] 1 Oh. 49. 

1164. .] — Seath v. Moore, No. 

1206, post. 

1165. .]— Sir Jambs Laing & 

Sons, Ltd. v. Barclay, Curlb & Co., Ltd., No. 
1162, ante. 

1166. .] — A shipbuilding con- 
tract provided for payment of the purchase-price 
of the vessel by instalments, the first to be paid on 
the signing of the contract, the next when the 
keel was laid, & otliers at various stages in the 
progress of the ship’s construction. She was to 
be constructed under tlie inspection of the pur- 
chaser’s surveyor, to whoso approval the quality 
of the material used & the workmanship were to 
be subject. Clause 6 provided that “ from & 
after payment by the purchasers to the builders 
of the first instalment on account of the purchase 
price the vessel <fe all materials & things appro- 
X>riatcd for her should tlienceforth, subject to the 
lien of the builders for unpaid purchase-money 
including extras, become & remain the absolute 
property of the purchasers.” 

After the first two instalments of the purchase- 
money had been paid & the vessel had been partly 
constructed, a receiver was appointed in an action 
commenced by debenture holders of the ship- 
building CO. for enforcing their security. Upon a 
summons in that action to determine the respective 
rights of pltfs. the purchasers : — Held : the 
property in the uncompleted vessel had passed 
to the pui'cliasera, & ci^rtain worked material 
lying in the yard ready to be iiK’orporatcd into the 
hull of the vessel & appro vtid by the purchasers’ 
surveyor, had not been ” appropriated for her 
within the meaning of clause 6 so as to become the 
property of the purchasers. — Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494 ; 
95 L. J. Ch. 350 ; 134 L. T. 643, C. A. 

Annotation :~-TSield. Bebnke v. Bede Shipping Co., [1927 J 

1 K. B. 649. 

Compare Distress, Vol. XVIII., p. 291, No. 268. 

^167. Instalments not appropriated to 

particular stages of construction.] — In 1833, & 
until his bkpey., J. L. carried on business as a 
shipbuilder; & on June 10, 1833, the following 
agreement was entered into, “ Particulars &; 
description of a now ship now about one-third 
built in the yard of J. L. ” ; then there followed a 
description of the length, breadth, & depth of the 
ship, the number of tons she was to carry, & the 
timbers, & particulars of every thing that she 
was to be built of Sc supplied with, for the 
of £1,760, & payment as follows, opposite to each 
respective name.” This agreement was signed by 
J. L. ; Sc after his signature followed these words, 
“ We, the undersigned, hereby engage to take 
shares in the before mentioned vessel, as set 
opposite to our respective names. Sc also the mode 

K K 2 
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Sub-sect, 4, B. (a) do (b) ; suh-sect, 5, .A. <fc .B* (a)»3 

of payment/* This was signed by several persons 
for different shares, & at different times, &, amongst 
the rest, by pltf. for one-fourth, in Oct. 1833. 
Below these signatures was written the following, 

“ July 14, 1833, 1 hereby agree to accept the above 
price & mode of payment, J. Ij.” Pltf. proved 
payment for his share by bills before the bkpcy. 
of J. L. The T. C. co. signed the agreement for 
one-fourth, of which co. H. was a member, & used 
to go to look at the vessel when building, & 
occasionally found fault with the work, which was 
improved in consequence, & J. L. told his foreman 
to act under H,*s direction. At the time of the 
bkpcy., the frame of the vessel was on the stocks 
in J. L.’s building yard in an unfinished state, &, 
after the bkpcy., some of the men continued to 
work upon her, & receive their money from H. : — 
Held : under these circumstances, the propert^y 
in one-fourth of the vessel did not pass to T. L., 
pltf. — L aidler V, Burlinson (1837), 2 M. & W. 
602 ; Murp. & H. 109 ; 6 L. J. Ex. 160. 

Annotations: — Consd. Wood v. Boll (1856), 5 E. & B. 772. 

Refd. Reid v. Fairbanks (1853), 21 L. T O. S. 166 ; Tui-ley 

r. Bates (1863), 2 H. & C. 200 ; Angrlo-Egryptian Navlgra- 

tlon Co. u. Rennie (1875), L. R. 10 C. P. 271 ; Seath 

Moore (1886), 11 App. Cas. 350. 

1168. Superintendence of construction by 

buyer.] — C larke v. Spence, No. 1 177, post 

1169. .] — Wood v. Bell, No. 1102, 

ante. 

1170. -.] — Seatii V. Moore, No. 1200, 

post. 

1171. -.] — Sir James Laing & Sons, 

Ltd. V. Barclay, Curle & Co., Ltd., No. 1152, 
ante, 

1172. .] — lie Blyth Shipbuilding & 

Dry Docks Co., Forster v. Blyth Shipbuilding 
& Dry Docks Co., No. 1100, ante. 

1173. Buyer’s name stamped on ship’s 

keel.] — Wood v. Bell, No. 1102, ante. 

1174. Stage at which property passes — Question 
of construction.] — Seath v. Moore, No. 1200, post. 

1175. Whether stage reached — Question of 

fact.] — Seath v. Moore, No. 1200, post. 

1176. Right of vendor to Hen — Until full pur- 
chase-price — Price payable in instalments.] — 
Woods r. Bussell, No. 1158, ante. 

(h) Materials Subsequently Added. 

1177. When property in materials passes with 
uncompleted article.] — P. contracted with a ship- 
builder to build him a ship for a certain sum, to be 
paid by instalments as the work proceeded ; the 
first instalment when the vessel was rammed, the 
second when she was timbered, etc. An agent for 
P. was to superintend the building. The vessel was 
built under such superintendence, all the materials 
being approved by the agent before they were 
used. The builder became bkpt. before the ship 
was completed. Afterwards the assignees com- 
pleted the ship. All the instalments were paid 
or tendered. In an action of trover by P. against 
the assignees for the ship : — Held : on the first 
instalment being paid, the property in the portion 
then finished became, by virtue of the above con- 
tract, vested in P., subject to the right of the 
builder to retain such portion for the purpose of 
completing the work & earning the rest of the price ; 
& each material subsequently added became, as 
it was added, the property of P. as the general 
owner. — Clarke v. Spence (1830), 4 Ad. <&; El. 
448 ; 1 Har. & W. 760 ; 0 Nev. & M. K. B. 399 ; 

6 L. J. K. B. 161 ; 111 E. R. 865. 

Annot4xti(m8 : — Distd. Laidler v. Burlinson (1837), 2 M. & W. 

602. Consd. Wood V. BeU (1856), 5 E, & B. 772; Anglo- 


Goods. 

„ )tlan Navigation Oo. v. Rennie (1876), L. R. 10 O. P. 
2fl ; Seath v. Moore (1886), 11 App. (Jas. 350. Refd. 
Tripp V. Annltage (1839), 1 Horn. & H. 442 ; Gale v. 
Burnell (1845), 7 Q. B. 850 : Holdemesa v. Rankin (I860), 
28 Boav. 180 ; Turley v. Bates (1863), 2 H. & 0. 200 ; 
Ilfracombe Ry. v. Poltimore (1868), 37 L. J. C. P. 86 ; 
Clarke v. Millwall Dock Co. (1886), 17 Q. B. I). 494 ; Rc 
Blyth Shipbuilding & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 

1178. .] — Beid V. Fairbanks, No. 1160, 

ante. 

1179. If materials have been “ affixed,"] — 

Seath v. Moore, No. 1200, post. 

1180. .] — A firm of shipbuilders con- 

tracted to build a ship for a firm of shipowners, to 
be classed 100 A1 at Lloyd’s & to be constructed 
under the superintendence of the shipowners. 
The contract contained this clause ; “ the vessel 
as she is constructed, & all her engines, boilers, & 
machinery, & all materials from time to time 
intended for her or them, whether in the building 
yard, . workshop, river, or elsewhere, shall 
immediately as the same proceeds, become the 
property of the purchasers, & shall not be within 
the ownership, control, or disposition of the 
builders, but the builders shall at all times have 
a lien thereon for their unpaid purchase-money.” 
Before the ship was completed the shipbuilders 
became bkpt. At the date of the bkpcy. there 
were lying at railway stations a quantity of iron 
& steel plates at the orders of the shipbuilders. 
l''hese plates were claimed by the trustee in the 
shipbuilders’ sequestration, & also by the ship- 
owners. The plates had been passed by Lloyd’s 
surveyor at the maker’s works, & they were each 
numbered by the makers with the number of the 
vessel & with marks^ showing the position which 
each plate was to occupy in the vessel : — Held : 
the contract was for the purchase of a complete 
ship, <&; the materials in question could not be 
regarded as appropriated to the contract or sold 
under Sale of Goods Act, 1893 (c. 71). — Beid v. 
Macbeth & Gray, [1904] A. 0. 223 ; 73 L. J. P. C. 
57 ; 90 L. T. 422 ; 20 T. L. B. 310, H. L. 
Arinotation : — Distd. R^- Blyth Shipbuilding & Dry Docks 

Co., Forster v. Blyth Shipbuildiug & Dry Docks Co., 
11926] Ch. 404. 

1181. Sufficiency of appropriation — Rudder & 
cordage not affixed to ship.] — Woods v. Bussell, 
No. 1158, ante. 

1182. Rudder not affixed to ship.] — A. 

orders a rudder to bo made by B., a shipbuilder, for 
A.’s ship. B. begins to make a rudder, which he 
states is intended for A. Before this intention 
is communicated to A., & before the rudder is 
finished, B. becomes bkpt. After the bkpcy., A., 
who is a creditor of B., is informed that the rudder 
was intended for him, & takes it away : — Held : 
this acquiescence on the part of A. having relation 
to the prior intention of B., was evidence to go to 
the jury of an appropriation of the rudder so as to 
negative the property of the assignees therein. — 
Goss V. Quinton (1842), 3 Man. & G. 825 ; 4 
Scott, N. B. 471 ; 12 L. J. C. P. 173 ; 7 Jur. 901 ; 
133 E. B. 1372. 

Annotations : — Consd. Bessey v. Windham (1844), 6 Q. B. 
166. Refd. White v. Morris (1852), 11 C. B. 1015 ; Wood 
V. BeU (1856), 6 E. & B. 355 ; Re Blyth Shipbuilding & 
Dry Docks Co., Forster v. Blyth ShipbuUdlng & Dry Docks 
Co., [1926] Ch. 494. 

1183. Engines & frame parts not affixed to 

ship.] — Wood v. Bell, No. 1162, ante. 

1184. Numbered iron & steel plates not 

affixed to ship.] — Beid v. Macbeth & Gray, No. 
1180, ante. 

1185. Materials not affixed to ship.] — In 

consideration of certain f>eriodical payments, A. 
agreed to build a ship for B., to be launched on or 
before July 81, 1863. The agreement contained 
the following proviso, “ provided always & it is 
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a^ced between the said parties, 
their exom, etc., that, in case A. should fail to 
complete the said ship according to the covenants 
& stipulations hereinbefore contained to be per- 
tonned on his part, then it shall be lawful for B. 
to enter upon & take possession of the said ship 
or vessel, which from & after the payment of the 
first instalment shall be & be deemed & continue 
to be as soon as the said ship or vessel shall bo 
co mm enced, in every respect &; for every purpose 
the property of B., & to cause the works hereby 
agreed to be done to be completed by any person 
whom he shall see fit to employ therein, using such 
of the materials of A. as shall be applicable to the 
purpose,” etc., A. to repay to B. so much as he should 
expend thereon in excess of the contract price. A. 
having failed to complete the ship by the stipulated 
time, B. took possession of her, &, after an act of 
bkpey. committed by A., proceeded to finish her, 
using therein certain materials which were in the 
yard, & were suitable but had not been specifically 
appropriated by A. to the ship. Some of these 
materials had been selected by B. before A.’s 
bkpey., & some were placed within the carcase of 
the ship, the remainder in a shed alongside, but 
none of them had actually been used by B. before 
A.’s bkpey. : — Held : the assignees were entitled 
to recover against B. the whole value of these 
materials. — Baketi v. Gray (1856), 17 O. B. 462 ; 
25 L. J. 0. P. 161 ; 2 Jur. N. S. 400 ; 4 W. R. 297 ; 
139 E. R. 1154. 

1186. .] — Blyth Shipbuilding & 

Dry Docks Co., Forster v, Blyth Shipbuilding 
& Dry Docks Co., No. 1166, ante. 


Sub-sect. 5. — Specific or Ascertained Goods. 
A, In General, 

See Sale of Goods Act, 1893 (c. 71), ss. 17, 18. 

1187. General rule — Property vests in purchaser.] 
— The property of goods is in the person wdio, as 
purchaser, pays the money for them. — ^Anon. 
(1699), 12 Mod. Rep. 314 ; 88 E. R. 1368, N. P. 

Meaning of “specific goods.”] — See Sale of 
Goods Act, 1893 (c. 71), s. 62 (1). 

1188. Meaning of “ ascertained goods.”] — 
Thaaies Sack & Bag Co., Ltd. v. Knowles & 
Co., Ltd., No. 1053, a^Ue, 

1189. .] — He Wait, No. 2614, j^ost, 

B, In Deliverable State. 

[a) In General, 

See Sale of Goods Act, 1893 (c. 71), s. 18, r. 1. 

Meaning of “ deliverable state.”] — See Sale of 
Goods Act, 1893 (c. 71), s. 62 (1). 

1190. What amounts to contract for “ sale of 
specific goods In a deliverable state ” — Sale of 
growing timber.] — Kursell v Timber Operators 
& Contractors, No. 1239, posf. 

1191. When property passes — Immediately — 


Postponement of delivery.] — Where goods were 
sold by auction to an agent, the auctioneer wrote 
the initials of the agent’s name, together with the 
prices, opposite the lots purchased by him, in 
the printed catalogue ; & the principal afterwards, 
in a letter to the agent, recognised the purchase : 
— Held : the entry in the catalogue, & the letter, 
coupled together, were a sufficient memorandum 
of the contract within Stat. Frauds. If goods are 
sold, to be paid for in 30 days, & if not carried away 
at the end of that time, warehouse rent to be paid 
for them — the property in the goods rests absolutely 
in the purchaser, & they remain at his risk, from 
the moment of the sale. — Phillimore v. Barry 
(1808), 1 Camp. 513 ; 170 E. R. 1040, N. P. 

1192. & paj^ent.] — The risk of 

accident to goods must be with the buyer, if the 
right of property has passed to him, though the 
possession be with the seller. 

The right of property remains in the seller so 
long as any act remains to be done as between 
him & the buyer. 

Where a stack of hay was sold, & by agreement 
was to remain on the premises of the buyer until a 
given day ; & was not to be cut by the seller until he 
paid for it ; & before the day of payment arrived 
it was accidentally burned ; — Held : the loss must 
fall on the buyer ; the right of property being 
complete in him, though the possession remained 
in the seller, no act remaining to be done by the 
latter. — Tarling v. Baxter (1827), 6 B. & C. 
360 ; 9 Dow. it Ry. K. B. 272 ; 5 L. J. O. S. K. B. 
164 ; 108 E. R. 484. 

Annotations : — Distd. Kursell v. Timber Operators & Con- 
tractors, [lU27j 1 K. B. 298. Befd. Martindale v. Smith 

(1811), 1 y. B. 389 ; Cohen v. Roche, [1927] 1 K. B. 169. 

1193. -.] — Gurr V. CUTH- 
bert. No. 2605, post. 

1194. Postponement of payment.] — 

In a dispute between a landlord & liis tenant as 
to the date upon which the latter sold produce of 
his holding to a third party : — Held : the material 
date was the actual date when the contract for sale 
was made & not the date when, as between the 
contracting parties, the contract for sale became 
enforceable within Sale of Goods Act, 1893 (c. 71), 
s. 4. — Meggeson V. Groves, [1917] 1 Ch. 158 ; 86 
L. J. Ch. 145 ; 115 L. T. 683 ; 61 Sol. Jo. 115. 
AruioUitions : — Montd. Raikea v. Otrlo, [1921] 1 K. B. 576 ; 

Brakapear v. Barton, [192 tj 2 K. B. 88. 

1195. Without actual delivery.] — 

Dixon v. Yates, No. 20fi3, post. 

1196. .] — Seath V . Moore, No. 

1200, post. 

1197. .] — Badisciie Anilin und 

Soda Fabrik v. Hickson, No. 1090, arite. 

1198. In absence of contrary Intention 

of parties.] — G ilmo ur v. Supple, No. 1234, post. 

1199. .] — Badische Anilin und 

Soda Fabrik v. Hickson, No. 1090, atiie. 

1200. Sale by auction.] — S weeting 

V. Turner, No. 1394, post. 


PART IV. SECT. 1, SUB-SECT. 6.— A. 

e. Agreement as to inspection on 
delivery — Inspector selected hy purcfiaser 
— I'nspection begun before a^ssent by 
vendor — Whether inspection bii\Aing .] — 
Thomson v. Matueson (1900), 30 
S. C. R. 357.— CAN. 

f. Agreement as to survey of logs 

— Surveyor selected by purchaser under 
agreement — Qualification of surveyor. )r- 
Patterson v. Larsen (190(>), 37 

N. B. K. 28.— CAN. 

g. Sale of pulp wood — Measure- 
meTvtr— Scaling of timber .] — St. George 
Pulp & Paper Co. v. Robe (1906), 37 
S. C. R. 087.— CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— 
B. (a). 

h. What amounts to contract for 
“ sale of specific goods in a deliverable 
state .**] — Morison v, Lockhart, [1912] 
S. C. 1017.-^5COT. 


435.— CAN. 

1196 ii. ARMANDr. 

Noonan (1918), 41 O. L. R. 551 : 13 
O. W. N. 348 ; 41 D. L. R. 433.— 6aN. 

1195111. .] — Shankeu 

Das* Jon 1 ’arshad v, Bhana Ram- 
8HKO Dial (1926), I. L. li. 7 Lab. 406. 
— IND. 


. 1198 i. In absence of con- 

trary intention of parlies.] — Unless a 
contrary Intention apt)eai*8, where 
there is an micondltioiial contract for 
the sale of specific Koods, in a deUvor- 
ablo state, the property in the goods 
passes to tlie buyer at the time the 
contract is made ; & it is immaterial 
whether the time of payment or the 
time of delivery or both be postponed. 
— Craig v. Bkardmork (1904), 24 
C. L. T. 308 ; 7 O. L. R. 674 ; 3 
O. W. R. 547.— CAN. 

1198 11 . .1 — Ken- 

nedy's Trustee v. Ha3Ulton dc 
Manson (1897), 25 R. (Ct. of Sees.) 252. 
—SCOT. 
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"Sale of Goods. 


Sect, 1. — Transfer of properly from seller to buyer: 

Sub-sect, 5, B, (a) dr (b), & C.] 

1201. -,] — Simmons v. Swift, No. 1042, 
ante, 

(6) Entire Contract for Specific Goods and 
Interest in Land. 

1202. When property in goods passes — Con- 
ditional on passing of Interest in land.] — Under a 
contract for sale of a house, & also of furniture at 
a certain valuation, as soon as the title & sale of 
the house shall be completed, the furniture does 
not vest immediately in the vendee. — IjANYON v. 
Toogood (1844), 13 M. & W. 27 ; 13 L. J. Ex. 273 ; 
3 L. T. O. S. 164 ; 153 E. R. 11. 

1203. Effect of appropriation of goods 

by buyer.] — ^A., the lessee for years of premises, 
under a lease containing a stipulation that all 
improvements made by him were to belong to the 
lessor at the end of the lease except any green- 
house he might erect, bargained w'ith B. to assign 
the lease to him, & to sell him a greenhouse which 
he had erected, & which was affixed to the free- 
hold, together with the furniture, crops of fruit, 
& plants therein, for a certain sum. B. was let 
into possession of the greenhouse & its contents, 
but, owing to a difficulty in obtaining the lessor’s 
consent, no assignment of the lease was made to 
him I — Held * the contract was an entire one for 
the assignment of the lease & the sale of the green- 
house, & until the lease was assigned B. could not 
be sued by A. for the price of the greenhouse. — 
Sleddon V. Cruiksiiank (1846), 16 M. & W. 71 ; 
16 L. J. Ex. 61 ; 8 L. T. O. 8. 121 ; 153 E. R. 
1103. 

Compare Landlord Tenant, Vol. XXX., 
p. 448, No. 1095. 

1204. Provision for separate valuation 

of goods.] — By an agreement between pltfs. & 
deft., deft, was to accept of the assignment of the 
lease of a farm from x^ltf., & to take the fixtures 
& crops at a valuation. lie was afterwards let 
into possession of the fixtures, & the crops were 
valued to him ; but the lease was never assigned ; 
— Held : indebitatus assumpsit would not lie for 
the price of the fixtures crops, & pltf.’s only 
remedy was by a special action on the agreement. — 
Neai. V, ViNEY (1808), 1 Camp. 471 ; 170 E. R. 
1025, N. P. 

1205. .] — Deft, agreed verbally 

with pltf. to take a house & purchase the fixtures 
at a valuation to be made by two brokers. An 
inventory of the furniture fixtures was accord- 
ingly made, described generally as “ An inventory 
of the fixtures, etc.,” with the gross amount placed 
at the foot thereof. In an action for goods sold 
& delivei*ed, with a count on an account stated : — 
Held : deft, having taken possession of enjoyed 
the furniture & fixtures, & paid part of the sum 
determined by the brokers to be due for the same, 
he was liable on the account stated for the 
remainder, & could not afterwards object to pltf.’s 
defective title to the house. — Salmon v. Watson 
(1819), 4 Moore, 0. P. 73. 

Armotation : — Mentd. Bates v. Townloy (1818), 12 Jur. C06. 

C. To be Put into Deliverable State, 

See Sale of Goods Act, 1893 (c. 71 ), s. 18, r. 2. 

1206. General rule.] — The piinciples ax)X)licable 


to the sale of part of a ship are equally applicable 
to the sale of part of any corpus manufactum in 
course of construction. It is competent for parties 
to agree for a valuable consideration that a specific 
article shall be sold & become the property of 
the purchaser as soon as it has reached a certain 
stage ; but it is a question of construction in each 
case at what stage the property shall pass ; & a 
question of fact whether that stage has been 
reached. On the other hand, materials provided 
by the builders as portions of the fabrics, whether 
wholly or partially finished, cannot be regarded 
as appropriated to the contract, or as ” sold,” 
unless they have been ” affixed,” or in a reason- 
able sense made part of the corpus. 

Where it appears to be the intention, or in other 
words the agreement, of the parties to a contract 
for building a sldp, that at a particular stage of its 
construction, the vessel, so far as then finished, 
shall be appropriated to the contract of sale, 
the property of the vessel as soon as it has reached 
that stage of completion will pass to the pur- 
chaser, & subsequent additions made to the chattel 
thus vested in the purchaser will, accessione, 
become his property. It also appears to me . . . 
that such an intention or agreement ought . . . 
to be inferred from a provision in the contract to 
the effect that an instalment of the price shall be 
paid at a particular stage, coupled with the fact 
that the instalment has been duly paid, & that 
until the vessel reached that stage the execution 
of the work was regularly inspected by the pur- 
chaser, or some one on his behalf ... in order to 
pass the property as sold, there must always be 
facts proved or admitted sufficient to warrant the 
inference that the purchaser has agreed to accei)t 
the corpus so far as conixffeted as in part implement 
of the contract of sale (Lord Watson). 

A contract for a valuable consideration by which 
it is agreed that the property in a specific ascer- 
tained article shall pass from one to another is 
effectual according to the law of England to change 
the property. It may be that the j^arty who has 
sold the article is entitled to retain x>ossession till 
the price is i)aid if that was by the contract to 
precede delivery, but still the i^rui^erty is changed 
(Lord Blackburn). 

In general, if there arc things remaining to be 
done by the seller to the article before it is in the 
state in which it is to be finally delivered to the 
purchaser, the contract will not be construed to be 
one to pass the property till those things are done 
(Lord Blackburn). — Seath v. Moore (1886), 11 
Ai^p. Gas. 350 ; 55 L. .1. P. 0. 54 ; 54 L. T. 690 ; 
5 Asp. M. L. C. 586, U. L. 

Annotations: — Apld. Hold v. Macbeth & Gray, (19041 A. C. 

223 ; lie Blyth Shlphuilding & Dry Docks Co., Forster 

r. Blyt,h Shipbuilding & Dry Docks Co., [1926] Ch. 494. 

Refd. Shai’p V. Christmas (1892), 8 T. L. R. C87 ; Badischo 

AnRin imd Soda Fabrik v. Hickson, [1900] A. O. 419. 

1207. Whether passing of property suspended — 
Intention of parties.] — It depends on the in- 
tention of the parties whether the property in 
goods, to which something remains to be done 
before they are ready to be delivered, passes to a 
buyer at the time of the sale or on the completion 
of the goods. A., a brickmaker, who was in 
embarrassed circumstances, sold to B., to whom 
he was largely indebted, a large quantity of bricks. 
B. sent an agent to the brickfield with an order for 
the delivery of the bricks, & A.’s foreman told liim 


PART IV. SECT. 1, SUB-SECT. 6.— C, 

1207 i. Whether passing of property 
suspended — Intention ofpaHies. ] — Bank 
OF Upper Canada v, Killaiy (1861), 
21 U. 0. R. 9.--CAN. 


1207 ii. .] — New Bruns- 

wick By. Co. V. McLeod (1877). 1 
r. 8c B. 257 ; 6 S. C, R. 281.~-CAN. 

1207 m. .] — Where the 

vendor of a chattel has to do some- 
thing before it is in a deliverable state. 


the doing of that thing is a condition 
precedent to the vesting of the pro- 
perty, unless there are ciremn stances 
indicating a contrary intention. — 
Wilde v. Fedirko, [1920] 1 W. W. II. 
866 ; 13 Sask. L. H. 190.— CAN. 
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he was ready to commence delivering them if a 
man who was in possession under a distress put 
landlord was paid out, & he pointed 
out three clanips, one consisting of finished bricks, 
a second of bricks still burning, & a third of bricks 
moulded but not burnt, as those from which he 
shomd make the delivery. A. having become 
okpt. the lan^ord sold some of the bricks, & H. 
sold the remainder to 0., who removed them. In 
an action of trover by the assignees of A. against 
C. for the bricks :~Held : the conduct of A.’s 
mreinan was a sufficient appropriation of the 
bricks, & the property in the whole of them, though 
unfinished, passed to B. at the time, such having 
been apparently the intention of the T)arties. — 
Young v, Matthews (I860), L. K. 2 C. P. 127 ; 
36 L. J. 0. P. 61 ; 15 L. T. 182. 

1208. .]— The owners of a horizontal 

condensing engine agreed to sell it at a price free 
on rail in London. It weighed 30 tons & was 
bolted to &» embedded in a fiooring of concrete. 
Before it could be delivered on rail it had to be 
detached & dismantled. The sellers detached it, 
but in loading it on a truck they damaged it by 
accident, so that the buyers refused to accept it. 
In an action by the sellers for goods bargained &; 
sold : — Held : the property in the engine had not 
passed to defts. on tlie ground that the circum- 
stances showed an intention that the property 
should not pass until the engine was placed in 
safety on rail in I^ondon. — Underwood, Ltd. v. 
Burgh Castle Brick & Cement Syndicate, 
[1922] 1 K. B. 343 ; 91 L. J. K. B. 355 ; 126 L. T. 
401 ; 38 T. L. IL 44, C. A. 

See, aho. No. 1223, post, 

1209. Act remaining to be done by seller.] — 

Gilmour V, Supple, No. 1234, post, 

1210. —- -- — FUling of casks.]— Where 

turpentine in casks was sold by auction at so much 
per hundredweight the casks were to be taken 
at a certain marked quantity, except the two last, 
out of wliich the seller was to fill up the rest before 
they were delivered to the purchasers ; on which 
account the two last casks were to be sold at 
uncertain quantities ; & a dei)Osit was to be paid 
by the buyers at the time of the sale, the 
remainder witliin tliirty days on the goods being 
delivered ; & the buyers had the option of keep- 
ing the goods in the warehouse at the charge of 
the sellers for those thirty days, after which they 
were to pay the rent ; & the buyers having 

employed the warehouseman of the seller as their 
agent, he filled up some of the casks out of the two 
last, but left the bungs out in order to enable the 
Custom House officer to gauge them ; but before 
ho could fill up the rest a fire consumed the whole 
in the warehouse within the thirty days : — Held : 
the property passed to the buyers in all the casks 
which were filled up, be(;auso no tiling further 
remained to be done to them by the seller ; for 
it was the business of the buvers to get them 
gauged, without which they could not have been 
removed ; & the act of the warehouseman in 

leaving them unbunged after filling them up, 
wliich was for the purpose of the gauging, must be 
taken to have been done as agent for the buyers, 
whose concern the gauging was, but the iiroperty 
in the casks not filled up remained in the seller, 


at whose risk they continued. — Hugo v, Minbtt 
(1809), 11 East, 210 ; 103 B. R. 985. 

Annotations : — Consd. Buak v, Davis (1814), 2 M. & S. 397. 
Distd. Tonsloy v. Turner (1835), 2 Scott, 238. Apld. 
Acraman v. Morrico (1849), 8 C. B. 449 : QUmour v. 
Supple (1868), 11 Moo. P. C. O. 552 ; Campbell v, Moraey 
Docks & Harbour Board (18G3), 14 C. B. N. 8. 412. 
Consd. Taylor v, CaJdweU (1803), 3 B. & S. 826 ; Turley 
V, Bates (1863), 2 H. & C. 200. Distd. Young: v. Matthews 
(1866), 36 L. J. C. P. 61. Expld. Appleby v. Moyers 
(1867), 36 L. J. C.P. 331. Consd. Elphlokv. Barrios (1880), 

6 C. P. D. 321. Refd. Simmons v. Swift (1826), 5 B. & C. 
857 t Gillett v. Hill (1834), 3 L. J. Ex. 145 ; SpartaU v. 
Benecke (1850), 10 O. B. 212 ; Aldrldg:© v, Johnson (1867), 

7 E. & B. 885 ; Howell v. Coupland (1874), L. 11. 9 Q. B. 
462 ; Anderson v. Morloe (1876), 1 App. Cas. 713. 

1211. Felling of timber.] — The con- 

tract -was not for the growing trees, but for the 
timber at so much per foot, i.e. the produce of the 
trees when they should be cut down & severed 
from the freehold. ... It seems to me that the 
true construction of the bargain is that it is a 
contract for the future sale of the timber when it 
should be in a state fit for delivery (Baylby, J.). — 
Smith v, Surman (1829), 9 B. & C. 561 ; 4 Man. & 
Ry. K. B. 455 ; 7 L. J. O. S. K. B. 296 ; 109 E. R. 
209. 

Annotations: — Consd. Morton v. Tibbott (1850), 15 Q. B. 
428 ; Marshall y. Green (1875), 1 C. P. D. 35. Refd. 
Wrigfht V. Perclval (1830), 8 L. J. Q. B. 258 ; Washbourn 
V. Brnrows (1847), 1 Exch. 107 ; Hau^hton v. Morton 
(1855), 27 L. T. O. S. 30 ; Bailey v. Sweeting (1861), 30 

L. J. C. P. 150 ; Wilkinson v. Evans (1866), L. 11. 1 C. P. 
407. Mentd. Falmouth r. Thomas (1832), 1 Cr. & M. 89. 
Shelton v. Livlns (1832), 2 Tyr. 420 ; ii. v. Hookworthy 
(1837), 7 Ad. & El. 492 ; llodweU v. PhilUps (1842), 9 

M. & W. 501. 

1212. ^ Setting up ” of dismantled 
engine.] — U nderwood, Ltd. v. Burgh Castle 
Brick & Cement Syndicate, No. 1208, ante. 

1213. Act neither essential nor obliga- 

tory — Weighing of specific goods in deliverable 
state.] — SwANWicK v, Sothern, No. 1061, ante, 

1214. Performance of act by buyer 

without seller’s assent — Severance of tops & sidings 
of felled trees.] — A. contracted with B. to purchase 
of him the trunks of certain oak trees, tlien feUed, 
& lying at lladnock, about 20 miles from Chepstow. 
The course was, for A.’s agent to select & mark 
those i)ortions which he intended to purchase, & for 
B. to sever the f ops sidings, & float the trunks 
down the river Wye to A.’s wliarf at Chepstow, & 
t-liore deliver thorn. After a portion of the timber 
had been delivered, & the wliolo paid for, B. 
became bkpt. ; whenmpon A. sent liis men to 
B.’s premises at lladnock, A severed & carried 
away the marked portions of certain trees : — Held : 
no property in the trees, or any poiiion of the 
trees, which had not been delivered by B., passed 
to A. by the contract ; & there was no delivery 
or acceptance to satisfy Stat. Frauds ; & the 

assignees of B. wore entitled to recover the value, 
in trover. — A craman v, Morrice (1849), 8 C. B. 
449 ; 19 L. J. C. P. 57 ; ML. T. O. S. 292 ; 14 
,Tur. 69 ; 137 E. R. 584. 

Annotations : — Refd. Reid v. Falri)anka (1853), 13 C. B. 692 ; 
Gilmour v. Supple (1858), 32 L. T. O. S. 1 ; Young: v, 
Matthews (1866), L. R. 2 C. P. 127. 

1215. Payment of warehousing charges 

-Custom of trade.] — H ammond v. Anderson, No. 

2074, post, 

1216. .] — Greaves v, 

Hepke, No. 1114, ante. 


1209 1. Act remaining to be done 

by seller ,} — Where In an agreement for 
sale of a separator the vendor aCToed 
to put it In running order : — Held : 
his failure to do eo, the purchaser not 
having taken possession, entitled the 
purohaser to rescission of the contract 
Sc return of moneys paid. — Wilkie v, 
Fleming (Sask.), [1919] 3 W. W. II. 


569.--CAN. 

1209 ii. . ] — An arrangement 

was made to buy certain furniture. It 
was to be polished by the vendor before 
delivery, A deposit was paid & sub- 
sequently the purohose-prloe was paid 
in full. Later, before any pollsning 
was done Sc before delivery, ft fire on 


the vendor’s promises destroyed the 
furnltiue ; — Held : the property had 
not passed. --McDlu.. v. HimON, 11920] 
2 W. W. R. 877 ; 53 D. L. R. 228 ; 
30 Man. L. R, 451.— CAN. 

1209 iii. — Brown Bro' 

'. Carron Co. (1898), 6 L. T. 
231.— SOOT. 
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Sect. 1. — Transfer of properly from seller to buyer : 

Sub-sect* 6, C* <fc jPQ 

1217. — ; Payment of customs duties.] — 

Sugars, which were in the King’s warehouse under 
the locks of the King & the owner, from whence 
they could not bo removed till the duties were 
paid, were advertised for sale by auction on 
Sept. 20 ; when samples of half a pound weight 
from each hogshead, drawn after the sugars had 
been weighed & the duties ascertained at the King’s 
beam, were produced to the bidders assembled ; & 
the auctioneer wrote down on the catalogue the 
name of the highest bidder, & the sum bid for the 
particular lots ; having first informed the bidders 
that the duties were not then paid, but would bo 
p^d on the morrow by the seller; & after the 
biddings closed, the samples were delivered to & 
accepted by the purchaser, according to the usual 
practice at such sales, as part of his purchase to 
make up the quantity marked as weighed at the 
King’s beam ; & a fire having consumed the sugars 
on Sept. 22, before the duties could be paid, & 
without the default of the seller : — Held : at 
common law there was a sale to change the pro- 
perty at the time & place of auction ; though the 
goods could not be delivered till the duties were 
paid, which was known at the time ; such being 
the manifest intent of the contracting parties ; & 
consequently, that the loss must fall upon the 
buyer. — H inde v. Whitehouse (1806), 7 East, 
558 ; 3 Smith, K. B. 528 ; 103 E. R. 216. 
^nnofoiio^ Apld. Camithers v, Payne (1828), 5 Bing. 

270. Congd. Turley v. Bates (1863), 2 II. & C. 200 ; 

Sweeting v. Turner (1871), L. U. 7 Q. B. 310. Refd. 

Emmorson v. Heelis (1809), 2 Taunt. 38 ; Dickenson v. 

yiwal (1815), 1 Stark. 128 ; Kenw'orthy r. Schofield (1824), 

2 B. & C. 945 ; Alexander v* (. irdner (1835), 1 Bing N. C. 

671; Spartali r, Bcnecko (18. >0), 10 O. B. 212; Pelrco 

V. Corf (1874), L. R. 9 Q. B. 210. Mentd. North Stafford- 
shire Rv. V. Peek (1860), E. B. & E. 986 ; Rossiter r. 

C^D 205^^* * OUvor v. Hunting (1890), 44 

1218. Retention of warrants for 

purpose.] — North British Insurance Co. v , 
Mopfatt, No. 1412, post. 

1219. Act remaining to be done by buyer — 

Gauging of casks.] — Rugo v. Minett, No. 1210, 
ante. 

1220. Intention of parties,] — Tur-bey 

i'. Bates, No. 1223, post. 

D. Measuring or Testing to Ascertain Price. 

See Sale of aoods Act, 1893 (c. 71), s. 18, r. 3. 

1221. Meaning of “ other act or thing ’’ — Sale of 
timber at “ per cube foot ** — Length & girth of 
timber taken — Total cubic contents not calculated,] 
— Where pltf. sold timber felled on land occupied 
by A., to B. at per cube foot, & the length & girth 
of the timb(ir was taken, but the total cubic 
contents of all the trees were not calculated, & B. 
fetched away part of the trees & marked the 
remainder ; — Held : (1) the delivery was complete, 
& nothing remained to be done on the part of the 
vendor ; (2) the timber being on the land of A., 
the vendor had no I’ight of lien upon that which 
remained for the price of the whole. — Tanslby v. 
Turner (1835), 2 Bing. N. C. 151 ; 1 Hodg. 207 ; 
2 Scott, 238 ; 4 L. J. C. P. 272 ; 132 E. R. 60. 

1222. Sale of whole flock of sheep at so 

much per head — Flock not counted.] — . . . Suppose 
the owmer of a flock of sheep were to offer to sell, & 
a purchaser agreed to buy, the whole flock at so 
much a head, the owner leaving it to his bailiff 
to count the sheep & ascertain the exact number of 


the flock . . . the property would have passed to 
the purchaser (Lord Alvbrstone, O.J.). — R. v. 
Tideswell, [1905] 2 K. B. 273 ; 74 L. J, K. B. 
725 ; 93 L. T. Ill ; 09 J. P. 318 ; 21 T. L. R. 631 ; 
21 Cox, 0. C. 10, 0. C. R. 

1223. Act remaining to be done must be done by 
seller — Not by buyer with seller’s authority.] — 
The rule that where anything remains to be 
done to goods for the purpose of ascertaining the 
price, as by weighing, measuring, or testing the 
goods, where the price is to depend on the quantity 
or quality of the goods, the performance of these 
things shall be a condition precedent to the transfer 
of the property, although the individual goods be 
ascertained, & they are in th^ state in winch they 
ought to be accepted,” is not to be understood to 
include cases where all that remains to be done is 
to be done by the buyer with full authority from 
the seller, but only cases where something remains 
to be done by the seller. 

The intention of the parties is to bo looked at in 
every case, & the above rule does not apply where 
they have sufficiently shown whether they intended 
the i)roperty to pass or not. 

Therefore, where A. agreed to sell &; B. to buy a 
quantity of lire clay, at a certain price per ton, 
then stacked in a heap adjoining a pit belonging 
to A., & B. was to load the clay in his own carts, 
& weigh each load at a certain weighing-machine 
which his carts would pass on their way from A.’s 
pit to B.’s place of deposit, & B. having only 
carted away & paid for a portion of the clay, 
1 ‘efused to take the remainder, in an action 
brought; by A. to recover the price of the remainder 
of the hea]:> not remqved, the jury having found 
tliat the contract between the parties wtxs for the 
sale of the whole heap : — Held : on this finding 
it was to be presumed to have been the intention 
of the parties t hat the property in the whole heap 
should pass, notwithstanding something remained 
to bo (lone by the buyer, namely, the weigliing of 
the clay by B., & A., the seller, was therefore 
entitled to recover the contract price of the whole 
heap. — Turley v. Bates (1863), 2 H. & C. 200 ; 
3 New Rep. 478 ; 10 L. T. 35 ; 10 Jur. N. S. 368 ; 
12 W. R. 438 ; 159 E. R. 83 ; sub rioin. Fukley v. 
Bates, 33 B. J. Ex. 43. 

Annotations : — Apld. Kershaw v. Ogdon (1865), 3 H. & C. 717. 

Refd. Vaiiderbcrg v, Bpooiicr (1866), 14 L. T. 701 ; Mar- 

tlneaur. Kitcliiug (1872), L. R. 7 Q. B. 436. 

1224. Whether passing of property suspended— 
Omission to weigh — Weighing necessary to ascertain 
price.] — Under a contract of sale, whereby the 
vendee agreed to purchase all the starch of the 
vendor, then l>dng at the warehouse of a tliird 
person, at so much per cwt. by bill at two months, 
which starch was in papers, but the exact weight 
not then ascertained, but was to be ascertained 
afterwards ; & fourteen days were to be allowed 
for the delivery ; <fc the vendor gave a note to the 
vendee, addressed to the warehouse keeper, 
directing him to weigh & deliver to the vendee all 
his starch ; — Held : under this contract the abso- 
lute property in the goods did not vest in the 
vendee before the weighing, which was to precede 
the delivery, & to ascertain the price, & that part 
of the starch having been weighed & delivered to 
the vendee by his direction, the vendor might, 
notwithstanding such part delivery, upon the 
bkpey. of the vendee, retain the remainder, which 
still continued unweighed in the warehouse in the 
name & at the expense of the vendor. — Hanson v. 


PART IV. SECT. 1, SUB-SECT. 5.— D. 

12241. Whether passing of property suspended — Omission to weigh — Weighing necessary to ascertain price ,] — Woodbukn 
V. Motherwell (Andrew) Ltd., [1917] S. C. 633 ; 64 So. L. R. 472.--SCOT. 
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H25 ® ^ 5 

Stomons (1824), 2 B. & C. 540 ; 

ruOiera 0841) R LP’ : Glbcon e. Car- 

11 p o ’r ^’ ’15^ V V. Supple (1858), 

(1873),^‘29 L T <^liadwjck. jBo: p. Catling 

East, 210' Re!d. Kugg v. Mlnett 6809), 11 

Bloxam V 8 andJit^^n? 9 rP"/^® ( 1811 ), 14 East, 308; 
Nash (1829) 7 t\^ ^ > Boonnan v. 

3 L. i. Ex 145 . 1^^ • Gillett V. Hill (1834), 

«wan^^ « (1833), 2 Scott, 238 ; 

MorrlS (1849®), 8 C B^449^' ^ 


Harbour Board (1863)Vl4 

(Isisl; 7 ®hS?o. 

1226. 


Campbell v. Mersey Docks & 
B. N. S. 412; Turley v. 
Pc Edwards, Ex p. Chalmers 
Blentd. Toft V. stovonson 


1373, post. 

1226. - 
1042, 

1227. 

S L. T. O. S. 122, 450. 

1228. 


-.] — Witiip:rs V . Lyss, No. 

.] — Simmons v. Swift, No. 

.1 — Sturge V . Uall (1847), 

4 , ^ ■ — •] — ^Defts. agreed by parol 

purchase of pltf. foiu’ specific stacks of cotton 
waste at Is. M. per pound. They sent their own 
pack(n’ with their sacks & their own carts to fetch 
It ; their packer packed the waste into eighty-one 
sacks, twenty-one of which were weighed &c then 
loaded on defts.’ cart <fe taken to defts.’ premises ; 

sacks were not weighed. On arrival 
of the twenty-one sacks at defts.’ premises they 
reiused to accept any portion of the waste, on the 
ground that it was of inferior quality ; — Held : the 
waste passed to defts., & there was 
Bunicient evidence of an acceptance & receipt to 
satisfy Stat. Frauds. — Kershaw v. Ogden (1865), 
^ 125 ; 34 L. J. Ex. 159 ; 

12 L. r. 575 ; 11 Jur. N. !8, 642 ; 13 W. 11. 755 ; 
159 E. H. 713. 

1229. j — xiie fact that the price 

Was to be finally determined by ascertaining the 
weiglit of the cargo is primd facie evidence of an 
interest lemaining in them ; but is not con- 
clusive (Brett, J.). — Anderson v. Mortce (1874), 
L. U. 10 C. P. 58 ; 44 L. J. C. P. 10 ; 31 L. T. 605 ; 
23 W.. B. 180 ; 2 Asp. M. L. C. 424 ; on apiyeal 
(1876), 1 App. Cas. 713, II. L. 

Annotaiions Refd. The I’arcblm, [1918] A. 0. 157. Mentd. 

Pryce V. Monmouth Canal & By. Cob. (1879), 4 App. Cae. 

197 ; InghB v. Stock (1885), 10 App. Cos. 263 ; Colonial 

insco. of New Zealand v. Adelaide Marine Inece. (1886), 

12 App. Cas. 128 ; Ajum Goolam Nosaon v. Union Marine 
Hajee Cassim Jooeub v. Ajum Goolam BosHcn, 
' Itcilanco Marine Insce. v. Duder, 

11913] 1 K. B. 265. 

1230. ,] — The Napoli (1898), 15 

T. I.. K. 56. 

1231. Weighing not necessary to 

ascertain price.] -Swan wick v. Sothekn, No. 

1061, a7ite. 

1232. Omission to count — Counting neces- 

sary to ascertain price.] — Goods sold remain at tlie 
risk of the seller while anything is to be done to 
them by him to ascertain the amount of the pric(‘. 
Therefore where 289 bales of skins, stated in the 
contract to contain 5 dozen in each bale, were 
sold at 57^. 6d. a dozen ; & it was the duty of the 
seller to count over the skins to see how many each 
bale actually contained ; but before any enumera- 
tion took place, the whole were consumed by fire : 
— Held : an action could not be maintained against 
the purchaser for the value of the skins & the loss 
fell entirely upon the seller. — Zagury v. Purnell 
(1809), 2 Camp. 240 ; 170 E. R. 1142, N. P. 
Annotation : — Refd. Turley v. Bates (1863), 2 H. & C. 200. 


1233. 


Omission to measure Umber- 


Measurement necessary to ascertain price.] — H. & 

CO., of Montreal, entered into a written contract 
with L. & CO., for the sale of a quantity of red pine 
timber, then lying above the Rapids, Ottawa 
River, stated to consist of 1,391 j)ieces, measuring 
50,000 feet, more or less, to be deliverable at a 
certain boom at Quebec, on or before June 15, 
then next, & to be paid for by the purchasers’ 
promissory notes of ninety days from that date, 
at the rate of OJef. per foot, measured off : if the 
quantity turned out more than above stated, the 
surplus was to be paid for by the purchasers at 
Ojd. per foot, on delivery ; &; if it fell short, the 
difference was to be refunded by the sellers. The 
price of the 50,000 feet at the agreed rate, was paid 
by Jj. & CO., according to the terms of the contract. 
The timber was not delivered on the day pre- 
scribed in the contract of sale, & when it arrived 
at Quebec, & before it was measured & delivered, 
the raft was broken up by a storm, whereby the 
greater i)art of the timber was dispersed & lost. 
B. & CO., after the storm, collected such of the 
timber as could be saved, paid salvage for it, & 
applied the timber saved to their own use. In 
an action brought by L. &; co. against H. & co., 
to recover the amount paid on their promissory 
notes, & for a broacli of the contract, & for the 
difference between the contract i:)rice of 9 id. per 
foot & 10|d. per foot, the market price when the 
timber was to have been delivered; — Held: (1) 
the action was maintainable ; (2) by the terms of 
the contract, until the measui‘ement & delivery of 
the timber was made, the sale was not complete ; 
& the transfer of the i)roperty was postponed until 
the measurement at the delivery ; & the risk 
remained witli the sellers ; (3) the taking pos- 

session of a part of tlie timber by L. & co., after 
the day mentioned for the delivery thereof, in the 
contract, & not at the place, could not be con- 
sidered as an acceptance of the whole ; nor could 
it be considered as an admission, that the property 
in the timber passed to them before the storm 
whicli broke up the raft. — Logan v. Le Mesurier 
(1847), 6 Moo. P. 0. C. 110 ; 11 Jur. tlOOi ; 13 
E, K. 628, P. V. ^ ^ ^ 

Annotations : — As to (2) Consd. Gilmour v. Supple (1858), 

11 Moo. P. C. C. 552. Refd. Laiigton v. Higgins (1^59), 4 

11. & N. 402 ; Calcutta & Burmab Steam Navigation Co. 

V. De MattoH, De Mattos v. Calcutta & Burniah Steam 

Navigation Co. (1863), 2 New Pep. 575. As to (3) Refd. 

East India Co. r. Odltchurn Paul (1849), 7 Moo. P, C. O. 

85 : Turley v. Bates (1863), 2 H. & C. 200. Generally 

Refd. Acraman v. JMorrlco (184 9), 8 C. B. 449 ; Martlneau 

V. Kitcbliig (1872), L. II. 7 Q. B. 436. 

1234. Measurement not necessary to 

ascertain price.]- — (1) By the law of England, \mder 
n, contract for sale of specific ascertained goods, the 
I)ropei’ty immediately vests in the buyer, & a right 
to tJie price in the seller, unless it can be shown that 
such was not the intention of the parties. (2) If 
the seller is to do something to the goods sold, the 
property will not be changed until he has done it, 
or waived his right to do it. 

Resp. entered into a contract in writing, for the 
sale to applt, of “ a raft of timber now at Carouge, 
containing white & red pine, the quantity about 
71,000 feet, to be delivered at Indian Cove Booms. 
Price for the whole 7£d. per foot. Payment, one- 
third cash, one-third sixty & ninety days after 
date.” Shortly before the contract was signed, 
the raft had been measured by a public officer, 
called the Supervisor of Cullers, appointed under 
the Canadian Act, & the nmnber of pieces of 
timber & the contents of each piece was set down 


1231 1 . Weighing not neces- 

sary to ascertain price,]— When nothing 
remains to be done to the goods by 
the seller for the purpose of ascertain- 


ing the price, then prim/l facie the 
propert> In them passes although they 
have not been weighed hy the buyer. 


— Abdul Aziz Bepari v. Jogendra 
Krishna Boy (1916), I. L. R. 44 
Calc. 98 ; 20 C. W. N. 1224.— IND. 
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Salk of Goods. 


Sect, 1. — Transfer of property from seller to buyer: 

Sub-sect, 6, D,, E,^ P,^0, ^ H, (ct).] 

in a spec^cation thereof, which made a total of 
71,465 feet, & this specification was delivered by 
reap, before the execution of the contract, to 
applt., sent by him to the place where the raft 
was to be delivered. The raft was towed to the 
Indian Cove Booms, the appointed place for 
delivery, where it arrived in the afternoon, 
notice of its arrival given to the servants of applt. 
who assisted in fastening the raft outside the 
Booms. Tliis was done at the instance of applt. ’s 
servant, as, from the state of the tide, the raft 
could not bo placed inside the Booms. During 
the night a storm arose, by which the raft was 
carried away, broken to pieces, & dispersed, & a 
great portion of it lost. Applt. employed his 
servants in collecting as much of the wood as was 
saved, & that was put into applt. ’s Booms : — 
Held : as resp. had ascertained the price of the 
raft by the measurement previously made, the 
specification of which was in applt. ’s possession, &; 
as the contract did not show that any future 
measurement of the raft was necessaiy, no act 
then remained to be done by resp. or by applt., & 
the raft, upon delivery at the Indian Cove Booms, 
had wholly passed to applt., & the loss incurred 
must be borne by him. — G ilmour v. Supple 
( 1858), 11 Moo. P. C. C. 551 ; 82 L. T. O. S. 1 ; 
6^W. R. 445 ; 14 E. R. 803, P. C. 

Annotations: — As to (1) Befd. Calcutta & Burmah Steam 

Navigation Co. v. De Mattoa, Do Mattes v, Calcutto & 

Burmah Steam Navigation Co. (1863), 2 Now Hep. 575. 

As to (2) Retd. Turley v. Bates (1863), 2 H. & C5. 200 ; 

Anderson v. Morice (1876), 1 App. Cas. 713. 

1235. Omission to v'eigh, measure or test — 

Intention of parties.] — T uri^ey v. Bates, No. 1223, 
ante, 

1236. Payment of agreed approximate price 

— Intention of parties.] — L ogan v, Le MEsuRiEit, 
No. 1233, ante, 

1237. .] — Martineau v, Kitch- 

ING, No. 1417, post. 


H, Attached to Land and Severable by Buyer, 

1238. General rule — Property passes on severance 
by buyer.] — Jones (James) & Sons, Ltd. v, 
Tankerville (Earl), No. 2657, post, 

1239. .] — By a contract dated Sept. 

10, 1920, the vendors agreed to sell & the pur- 
chasers to purchase all the merchantable timber 
growing on Aug. 20, 1920, in the forest of Luhde 
in the Republic of Latvia. Merchantable timber 
was therein defined to be “ all trunks &; branches 
of trees but not seedings & young trees of less than 
6 inches in diameter at a height of 4 feet from the 
ground.” The timber was to be cut not more than 
12 inches from the ground. The purchasers were 
to have fifteen years in which to cut the timber, &; 
were to have the use of the vendors’ saw mills, 
plant & huts, &; the right to occupy every part of 
the forest. The price was £225,000 & the payments 
were to be made £r5,000 on each of the three 
quarter days in the year, & for the fourth quarter 
a sum equal to £4 a standard of exportable timber 
cut in the forest during the year, less £45,000, the 
three previous instalments. The amount was to 
be certified by the authorised agents of the vendors 
& purchasers, the measurements liaving been 


agreed by them. The purchasers, unless pre- 
vented by some Act or enactment of the govt, of 
the country, or by force majeure, were to cut the 
timber at the rate of 15,000 standards per annum^ 
& if they were so prevented, the fifteen ye^s’ 
period was to receive a corresponding extension 
of time. During the period of prevention the 
£15,000 instalments of price were to be reduced 
to £4 a standard of timber cut, carried away & 
sold or exported during the quarter. On Sept. 16 
the Latvian Assembly passed an agrarian law, by 
which from Oct 1, 1920, the forest became the 
property of the Latvian State & the contract 
was annulled & all property & rights of vendors & 
purchasers in the forest were confiscated. For the 
last five & a haK years, therefore, it had been 
illegal to perform the contract in the place where 
alone it could be performed & the obstacle to its 
performance was continuing. The purchasers had 
paid £30,000 to the vendors covering the first six 
months, & no question, therefore, arose that a 
default of payment of sums due had made the 
whole price payable : — Held : the contract was 
not a contract for the sale of specific goods in a 
deliverable state within the meaning of Sale of 
Goods Act, 1893 (c. 71), s. 18, r. 1 ; the goods 
in question were neither identified nor agreed 
upon ; it was not every tree in the forest which 
passed, but only those complying with certain 
measurements not then made ; the timber was 
not in a deliverable state until the pm*chasers had 
severed it & they could not under the definition in 
the rule be bound to take delivery of an undeter- 
mined part of a tree not yet identified, & accord- 
ingly the property iq the timber had not passed 
under Sale of Goods Act, 1893 (c. 71), s. 18, r. 1, & 
therefore the timber was not at the risk of the 
purchasers. — Kursell v. Timber Operators & 
Contractors, [1927] 1 K. B. 298 ; 95 L. J. K. B. 
569 ; 135 L. T. 223 ; 42 T. L. R. 435, C. A. 

1240. Validity of instrument purporting to pass 
property.] — A paper, signed by defts., stated that 
pltfs. agreed to sell to defts. all the two upper veins 
or beds of coal, describing them by their name & 
locality, containing by admeasurement 16 acres, 
at the price or sum of £77 per acre, to be paid for 
as follows : the sum of £100 on the day of the date 
thereof, <fc the remainder by equal quarterly pay- 
ments of £25 each : & it was stipulated that, if 
defts. should work more coal than in any year 
should exceed £100, at the rate of £77 per acre, 
they should pay for such excess : — Held : the 
instrument did not requii'c an ad valorem stamp, 
as upon a conveyance, under Stamp Act, 1815 
(c. 184), A a stamp of 35s. was sufficient. 

I am of opinion that the instrument in question 
does not come within the clause in the Stamp Act 
that has been referred to, inasmuch as it passed no 
interest in the coals (Parke, B.). — ^Phillips v. 
Morrison (1844), 12 M. & W. 740 ; 13 L. J. Ex. 
212 ; 3 L. T. O. S. 39 ; 8 Jur. 313 ; 152 E. R. 
1397. 

Annotation : — Mentd. A.-G. v. Smith -Marriott, (1899] 2 

Q. B. 595. 

1241. Interest of buyer before severance.] — 

Jones (James) & Sons, Ltd. v, Tankerville 
(Earl), No. 2657, post, 

1242. Whether Interest in land.] — (1) A 

sale of growing timber to be taken away as soon 
as possible by the purchaser is not a contract or 


1236 i. Omission to weighs mea- 

sure or test — Intention of parttes .] — 
SnLAKS & Caikns V, Talbot (1874), 6 
Nfld. L. R. 21.— NFLD. 

k. Agreement between parties as 
to re-taring of goods — Lnabuity of pur- 
chaser for additioncU weight so asccr- 


tai}i€d.]~-BROWN V, SilAW (1877), 1 
A. 11. 293.— CAN. 

l. Exact quajUity not ascertained 
— Amount governed by estimate in con- 
tract ,] — Doering v, Tsohritter (1920), 
54 D. L. 11. 506.— CAN, 

m. Effect of conduct of par- 


ties .] — McDonald v, Pankosi (1921), 
59 D. L. K. 697.— CAN. 

PART IV. SECT. 1, SUB-SECT. 5.— E. 

1238 i. General rule — Property passes 
on severance by buyer .] — McGregor v, 
McNeil (1882), 32 0. P. 638.— CAN. 
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Part IV. — ^Effects of the Contract. 


of land or any interest therein, within Stat. 
Frauds, s. 4. 

(2) Deft, by word of mouth purchased certain 
^owmg trees for £26 of pltf. on the terms that he, 
^it., should remove them as soon as possible. 
Deft, accordingly cut down some of the trees & 
a^eed^ sell the tops & stumps to a tWrd person, 
j countermanded the sale & prohibited 

T-? ii* cutting down the rest of the trees. 

Deft., however, cut down the remainder, & carried 
wio whole away : — Held : the case was within Stat. 
Frauds, s. 17, & before the sale was counter- 
manded there was an acceptance & actual receipt 
of part of the goods sold within that sect. — 
Marshall v. Green (1875), 1 0. p. d. 35 ; 45 
L. J. Q. B. 153 ; 33 L. T. 404 ; 24 W. R. 175. 
-.4imotoiions Jo (1) Distd. Lavery v. Pursell (1888), 39 

Ch. D. 508. Refd. Jarvis v. Jarvis (1893), 63 L. J. Ch. 

j ^ Comr., fl913] A. C. 771. 

As to (J) Consd. Jones v, TankervUlo, [1909] 2 Ch. 440. 

Uenerulli/ Reid. Stephenson v. Thompson, [1924] 2 K. B. 

240. 

1243. .] — In a counterclaim by pur- 

chasers against a vendor it appeared that the 
vendor was the lessee of certain land part of which 
was composed of slag & cinders. On adjoining 
lands occupied by other persons were two disused 
cinder tips. The vendor had obtained from these 
persons licences to remove from the tips slag & 
cinders adhering to &> forming part of their lands. 
He then agre(?d with the purchasers to sell to tliem 
all the slag on the demised premises & from the 
tips on the land adjoining, or so much thereof as 
the purchasers should desire to remove, for that 
purpose to give the purchasers access to the de- 
mised premises & the cinder tips on the adjoining 
lands. After certain slag had been removed by 
the purchasers & sold at a profit the lessor A 
licensors of the vendor intervened & prevented 
the further removal of slag by the purchasers : — 
Held : the agreement was a contract to grant an 
Intercast in land, & as the vendor’s failure to per- 
form his contract was due solely to a defect in his 
title, the purchasers could not recover any damages 
for the loss of their bargain. — Morgan v. Russell 
& Sons, [1909] 1 K. B. 357 ; 78 L. J. K. B. 187 ; 
100 L. T. 118; 25 T. L. R. 120 ; 53 Sol. Jo. 136, 
D. C. 

See, also, Part I., Sect. 2, sub-sect. 1, afite, & 
Mines, Minerals Quarries, Vol. XXXIV., 
pp. 695, 696. 


F. An/icipatioji of Fistalnieni Paymenfs, 

1244. Rights of buyer.] — N. hiied from D. 20 
waggons for five years at a rent of £285, & 24 for 
three years at a rent of £249. The terms were 
that on payinent of the yearly sums, the property 
should vest in N., A till tlie full payment the wag- 
gons should be the property of L. After paying 
two years’ rent for the 24 waggons, N. paid the 
third year’s rent, stating it to be in full for the 24 
waggons. The rent of the 20 waggons still re- 
mained in arrear : — Held : the contract was sever- 
able for each lot of 20 & 24 waggons ; N. had a 
right to anticipate payment in full ; & L. had no 
right to treat the last payment as a payment to 
account for the whole waggons. — Lancashire 
Waggon Co., Ltd. v. Nuttall (1879), 42 L. T. 
465; 44 J. P. 536, C. A. 

1245. Rights of seller — Appropriation of tendered 
price to price of other goods.] — Lancashire Wag- 
gon Co., Ltd. v. Nuttall, No. 1244, ajite. 


O. Ojdion Lo turn Agreement into Sale, 

1246. Exercise of option— Agreement to “ let 
or lend — Article to be purchased If damaged.] — 
Pltf. agreed to let, or lend, deft, a musical snuff 


box, oh the understanding that if it were damaged 
deft, was to have it & pay for it; & £3 10s was to 
be taken as its value. Deft, received the box 
accordingly, & it was damaged while in his pos- 
session : — Held : pltf. was entitled to maintain an 
action for goods sold ifc delivered to recover the 
£3 10s.— Bianchi V, Nash (1836), 1 M. & W. 545 ; 
Tyr. & Gr. 916 ; 5 L. J. Ex. 252. 

Annotations : — Apld. Beverley v. Lincoln Gas Llfftit & Coke 

Oo. (1837), 6 Ad. & El. 829. Distd* Hey v, Frankenstein 

(1844), 8 Scott, N. R. 839. 

1247. Option to resume possession or sue 

for price.] — A. agreed to build an organ for B. & 
to fix it in the parish church of C. for £768, to be 
paid by certain yearly instalments. The agree- 
ment then provided that “ in the event of the 
organ being completed & erected as aforesaid & 
the sum of £768, or any part thereof not being 
paid at the time or times thereinbefore mentioned 
then it was thereby declared & agreed that the 
whole sum or balance, with the interest then due 
thereon, should become due & payable to W., & 
might be sued for & recovered accordingly ; & in 
the meantime & until the balance & interest should 
be paid discharged, W. should have a lien on the 
organ ; in default of any or either of such pay- 
ments as aforesaid at the time or times therein- 
before mentioned, W. might either dispose of or 
remove the organ as he might tliink proper ” 
Held : property in the organ remained in A. until 
the instalments were paid. — Walker v. Clyde & 
Wren (1861), 10 C. B. N. S. 381 ; M2 E. R. 500. 

1248. .] — McEntire V, Orossley 

Brothers, No. 1033, a?ite. 

As to hire purehase, see Bailment, Vol. III., 
pp. 92 el seq., & Bills of Sai.e, Vol. VII., pp. 15-18. 


II, Delivery m Approval, or on Sale and Return, or 
Similar Terms, 

(a) In General, 

See Sale of Goods Act, 1803 (c. 71), s. 18 (1). 

1249. Position of party obtaining goods “ on sale 
or return ’’ — Right to maintain trespass.] --A 
shopkeeper may maintain trespass for taking 
goods S(}fit to him on sale or return. — Colwill v. 
Reeves (1811), 2 Camp. 575 ; 170 E. R. 1257. 

1250. Right to recover deposit or return of 

goods.] — ^A. bought horses of B., paying £80, with 
liberty to return tliem within a montii, allowing 
B. £10 out of the £80, &; with a stipulation that, 
if he kept them beyond the month, he should iiay 
B. £10 above the £80. In an action for money 
had received : — Held : A. on returning the 
horses within a month, might recover the £70. — 
Hurst v, Orbell (1838), 8 Ad. <fc El. 107 ; 3 Nev. 
& P. K. B. 237 ; 1 Will. Woll. & H. 157 ; 7 
L. J. Q. B. 138 ; 2 Jur. 810 ; 112 E. R. 776. 

1251. Application of Sale of Goods Act, 

1893 (c. 71), s. 25.] — A person who obtains goods 
“ on sale or return ” is not in possession of the 
goods under an agreement to buy them within 
above sect. 

On Oct, 2, 1909, pltfs. delivered to M. a necklace 
on sale or return ; but it was the intention of both 
parties to that transaction that the property 
should not pass except on payment of cash by M. 
on or before Oct. 18. On Oct. 13 M. pledged the 
necklace with deft. In an action by pltfs. to 
recover the necklace from deft. : — Held : the 
property in the necklace did not pass under above 
Act, s. 18, r. 4, when M. pledged it to deft. — 
Edwards (Percy), Ltd. v, Vaughan (1910), 26 
T. L. R. 516, C. A. 

Hire-purchase agreement.] — Sec Bail^sient, Vol. 
HI., pp. 92-94, Nos. 241-247. 
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Sale of Gtoods. 


Sect 1. — Transfer of property from seller to buyer : 

Sub-sect. 6, H, (a) (b).] 

1262. Position of party sending goods on sale 
or return — Irrevocable offer to sell.] — Where 
a person who has received goods on sale or return 
pledges them he thereby does an act adopting the 
transaction within Sale of Goods Act, 1893 (c. 71), 
s. 18, r. 4 (a), so that the property in the goods 
passes to him, & the original vendor cannot 
recover them from the person with whom they 
have been pledged. 

In the absence of other terms the contract does 
not pass the property in the goods directly it is 
made. The person who has received them may 
return them, but the person who has entrusted 
them to another cannot demand their return, & 
his only remedy is to sue for their price or value 

There must be some act whicn shows that he 
[the purchaser] adopts the transaction ; but any 
act which is consistent only with his being the 
purchaser is sufficient. The act done by W., who 
was a possible purchaser under this contract, was 
that he pawned the goods. . . . He ought not to 
have done this unless he meant to treat himself as 
purchaser, & by so doing it he made himself 
purchaser (Lord Esher, M.R.). — Kirkham v. 
Attenborough, Kirkham v. Gill, [1897] 1 
Q. B. 201 ; 60 L. J. Q. B. 149 ; 75 L. T. 543 ; 45 
W. R. 213 ; 13 T. L. R. 131 ; 41 Sol. Jo. 141, C. A. 
Annotations : — Consd. Welnor v. Gill, Weinor v. Smith. 

(1906] 2 Ki B. 574 ; Janesich v. Attenboroiufh (1910), 102 

L. T. 605 ; Bradley & Cohn v. Ramsay (1912), lOG L. T. 

771. Apld. Geun v. Wlnkel (1912), 107 L. T. 434. Refd. 

Kempler v. Bravlngtons (1925), 133 L. T. 680. 

1253. When property passes — On adoption of 
transaction.] — Swain v. Shei herd (1832), 1 Mood.. 
& R. 223, N. P. 

Annotations : — Apld. Coats v. Chaidin (1812), 3 Q. B. 483. 

Reid. Coombtj v. Bristol iS: Exeter Ry. (1858), 3 H. & N. 

510. 

1254. Calculation of time for return of 

goods — From time of receipt of goods.] — Where 
goods were sent by a manufacturer* to an agent on 
sale or return for six months : — Held : the six 
months must be reckoned from the time the agent 
received the goods. — Jacobs v. Harbacii (1886), 
2 T. L. R. 419. 

See Bankruptcy, VoI. V., pp. 758, 798, 805, 
Nos. 6527, 6820, 6880. 

(h) What Amuunt^i to. 

See Sale of Goods Act, 1893 (c. 71), s. IS, r. 4. 

1255. Option in bailee — To reject goods if not 
required — Trade custom.] — Neate v. Baix, No. 

1908, post. 

1256. — — To reject goods if not approved.] — 

Pltf., on Monday, Mar. 13, 1871, bought a horse of 
deft., warranted to have been hunted with the 
Bicester hounds. By a condition of the contract 
he was to be at liberty to return the horse if it did 
not answer its description up to the Wednesday 
evening folJowing^the sale. Previous to removing 
it from deft.’s premises he was told by the groom 


who had charge of it, but who was not in deft. ’a 
employment, that it had not, nor had it, in fact, 
been hunted with the Bicester hounds. Pltf., 
nevertheless, took the horse away. Whilst it was 
in his possession, though not through any neglect 
or default on his part, it met with an accident 
which depreciated its value. He returned it before 
the Wednesday evening, Sc brought an action to 
recover the price he had paid for it : — Held : 
(1) pltf.’s conduct in removing the horse after the 
information given him by the groom did not 
deprive him of his right under the contract to 
return the horse ; (2) his right to return it was 
unaffected by an accident having happened to it 
whilst it was in his possession, without neglect or 
default on his part. — Head v. Tattersall (1871), 
L. R. 7 Exch. 7 ; 41 L. J. Ex. 4 ; 25 L. T. 631 ; 
20 W. R. 115. 

Annotations : — As to (2) Consd. Elphick v. Barnes (1880), 5 

C. P. I). 321. Oenerally, Refd. Chapman v. Withers 

(1887), 4 T. L. R. 132. 

1257. Option in bailor — To treat goods delivered 
as sold.] — A. sells beer to B. in casks, giving him 
notice that unless he returns the casks in a fort- 
night, he will be considered as the purchaser ; 
B. does not return them within a fortnight ; A. 
cannot maintain an action for goods sold & 
delivered, the whole resting in special agreement. — 
Lyons v. Barnes (1817), 2 Stark. 39 ; 171 E. R. 
565, N. P. 

Annotations: — Dbtd. Bianchl v. Nash (1836), 1 M. & W. 

545. Refd. Johnson v. Khkaldy (1840), 4 Jur. 988 ; Moss 

V. Sweet (1851), 16 Q. B. 493. 

1258. .] — Pltfs., brewers in Dublin, 

supplied a customer in Wales with porter in casks 
on the terms that the empty casks were to be 
returned to Dublin, at his expense & risk, within 
six months from the date of the contract, or paid 
for at invoice prices, at the option of the sliippers : 
— Held : as soon as the casks were empty, the 
vendee of tlie porter was a mere bailee of the casks 
during pleasure, & the vendors had such an 
immediate right of possession as entitled them to 
maintain trover against a sheriif who wrongfully 
took them in execution. — Manders v. Williams 
(1849), 4 Exch. 339 ; 18 L. J. Ex. 437 ; 13 L. T. 
O. S. 325 ; 154 E. R. 1242. 

Annotation : — Apld. Jelks V. Hayward. [1905] 2 K. B. 460. 

1259. .] — R. was an agent for precious 

stones, carried on business in London, & pltf. 
had, two years previously, done business with R. 
As the result of an arrangement made, pltf. 
delivered to R. the three parcels of diamonds, the 
subject of the action, subject to the terms of a sale 
or return note which {inter alia) provided as 
follows : “ Mr. S. Ronchi — On sale or return from 
A. Kempler. ... I reserve the right to charge 
any of the undermentioned goods which shall not 
have been returned within seven days. The goods 
specified above remain my property until charged 
by me, you in the meantime being responsible for 
loss or damage. All unin voiced goods are to be 
returned on demand.” It was alleged that R. 


PART IV. SECT. 1, SUB-SECT. 6. - 
H. (a). 

1263 i. When property passes — On 
adoption of fraw«ac<io7i.}— L ongley v. 
Kahnert (1905), 36 S. C. R. 397.— 

CAN. 


1253 ii. — -.] — Resp., a etainp 

iiierchant. mailed from L. to applt. 
stamps in several Instalments. The 
stamps, resp. alleged were sent on 
approval & thereby became the pro- 
perty of applt. & applt. having failed 
to return same, was liable for the 
price. The stamps had been stolen 


from applt.*8 premises: — Held: applt. 
liad a reasonable time within which 
to examine the stamps & make known 
his Intentions respecting them & it 
^vas during this time the stamps were 
stolen, & the loss must be supported 
by resp. who always remained owner 
of the stamps. — Laurin v. Ginn (1908), 
5 E. L. R. 335.— CAN. 


1253 iii. .] — Amebican- 

Abell Co. V . Toxjrond (Man.) (1910), 
10 W. L. R. 413.— CAN. 


1263 iv. .) — Ellis u. Stern- 

BERU^s Trustee. 11925] 4 D. L. R. 
733 ; 5 C. B. R. 008.— CAN, 


PART IV. SECT. 1, SUB-SECT. 5.— 
H. (b). 

1256 i. Option in bailee — To reject 
goods if not approved.] — Browns- 
BEiiOERv. Harvey (1909), 12 W. L. R. 
59G.— CAN. 

1266 ii. .] — Long v. Smith 

(1911), 18 O. W. R. 88; 2 O. W. N. 
031 ; 23 O. L. R. 121.— CAN. 

1266 iii. .] — Waterous 

Engine Works Co. v. Keller (1912), 
20 W. L. R. 82 ; 1 W. W. R. 602 — 
CAN. 

1256 iv. .] — Bell v. Rob- 

KRIBON (P. E. I.) (1913), 12 E. L. R. 
414.— CAN. 
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took the diamonds on the same day as he received 
them & sold two parcels of them to defts. The 
two parcels were valued at £1,130 but R. sold them 
to defts. for £688 in cash, but never accounted to 
pltf. for the proceeds. R. was subsequently 
prosecuted for the theft of these diamonds & other 
frauds. He pleaded guilty was sentenced to 
penal servitude. On the day after R. received the 
diamonds pltf.^ asked him for the return of the 
diamonds or his money, ^ pltf. afterwards wrote 
to R. demanding the return of the diamonds : — 
Held : in the present case the property in the 
diamonds did not pass to defts., & pltf. was entitled 
to recover the diamonds or their value. — I vempubir 
V, Bravingtons, Ltd. (1925), 133 L. T. 680 ; 41 
T. L. R. 519 ; 69 Sol. Jo. 639, C. A. 

Annotation : — Refd. Lake v. Sinunona (1926), 95 L. J. K. B. 

1260. Consignment to agent.] — T. & co. were in 
the habit of sending goods for sale to N., who was 
a partner in the firm of N. & co., but received these 
goods on his private account. The course of 
dealing between T. &: co. &; N. was that the goods 
were accompanied by a XR‘ice list. N. sold the 
goods on what terms he pleased, <fc each month 
sent to T. & co. an account of the goods he had 
sold, debiting himself with the prices named for 
them in the price list, & at the expiration of another 
month he paid the amount in cash, without any 
regard to the prices at which he had sold the goods, 
or the length of credit he had given. He paid the 
moneys which he had received from the sales into 
the general account of his firm, & made his pay- 
ments to T. & co. through his firm, with whom he 
kex)t an account of moneys paid in <te drawn out 
by him in respect of moneys unconnected with 
the partnership, which account included many ’ 
items wholly unconnected with the goods of T. 
co. N. <te co. having executed a deed of arrange- 
ment with their creditors, T. A co. sought to x>rov(i 
against the joint estate for the amount standing 
to N.’s credit with his firm, on the ground that 
the same arose from moneys belonging to T. co., 

improperly placed by N. in the hands of his firm ; 
— Held : such proof could not be admitted, for 
the course of dealing showed that although both 
parties might look upon the business as an agency, 
N. did not in fact sell the goods as agent of T. & co., 
but on his own account, upon the terms of his 
paying T. & co. for them at a fixed rate if he sold 
them, & the moneys he received for them were 
therefore his own moneys, which T. & co. had no 
right to follow . — Be Nevjll, Fx p. White (1871), 
6 Ch. App. 397 ; 40 L. J. Bey. 73 ; 24 L. T. 45 ; 
19 W. R. 488, Jj. JJ. ; on appeal, svb nom. Towbe 
& Co. V. White (1873), 21 W. R. 465, H. L. 
Annotations : — Refd. Tie Smith, Kx p. Bright (1879), 10 Ch. 

D. 666 ; ke WatHon, Ex p, Atkins, [1904] 2 K. B. 753 ; 

Gabriel v. Churchill & Sim, [1914] 1 K. B. 449. Mentd. 

J?e CheoBobrough, Ex p, Blackburn (1871), L. 11. 12 Eq. 

358. 

1261. .] — Goods were consigned by manu- 

facturers under an agreement which, in the opinion 
of the ct., made the consignees, not purchasers of 
the goods, but agents of the manufacturers for 
their sale. The agents described themselves, 
upon a brass plate which was affixed at their 
place of business, & also upon the invoices which 
they used, as “ merchants & manufacturers’ 
agents,” They acted as agents in the same way 
for several other manufacturers : — Held : the 
creditors of the agents had notice of the agency 
sufficient to exclude the operation of the reputed 
ownership clause, & the trustee in their liquida- 
tion was ordered to deliver up to the manufacturers 
goods of theirs which were in the possession of the 
agents, in ppeeje, at the commencement of their 


liquidation, & to pay over to the manufacturers 
the proceeds of the sale of their goods which had 
been sold . — Be Smith, Ex p. Bright (1879), 10 
Ch. D. 660 ; 48 L. J. Bey. 81 ; 39 L. T. 619 ; 27 
W. R. 385, C. A. 

Annotations: — Refd. Rc Watson, Ex p. Atkins, [1904] 3 

K. B. 763. Mentd. Lamb v. Wrlffht, [1924] 1 K. B. 857. 

1262. .] — ^Pltf., a manufacturing jeweller, 

was accustomed to send articles of jewellery to P., 
a retail jeweller, for sale on the terms of a letter 
written by P. to pltf., in which P., after acknow- 
ledging that he had had from pltf. “ on sale or 
return ” the goods entered up to date in a book in 
the possession of pltf., & that he was liable to 
account to pltf. for such goods, continued : “ The 
goods referred to in that book mentioned are your 
property, & to remain so until sold or paid for, 
they being only left with me for the purpose of 
sale or return, &> not be kept as my own stock. 
The goods I receive from you are to be entered at 
cost price, & my remuneration for selling them is 
agreed at one half the profit ” : — Held : upon the 
consirueJion of the letter as a whole P. was 
employed as agent for sale ; that he was a mer- 
cantile agent within Pactors Act, 1889 (c. 45), <Sc 
as such had implied authority to pledge the goods 
entrusted to him, consequently pltf. could not 
recover goods pledged by P. with deft, without 
express authority from pltf. — Weiner v. Harris, 
[1910] 1 K. B. 285 ; 79 L. J. K. B. 342 ; 101 L. T. 
647 ; 26 T. J.. R. 96 ; 54 Sol. Jo. 81 ; 15 Com. Cas. 
39, C. A. 

Annotations ~ AM, Janesich v, Attenborough (1910), 102 

L. T. 605. Distd. Komplor v. Bravingtons (1925), 133 

L. T. 680. Refd. Lowther y. Harris, [1927] 1 K. B. 393. 

Mentd. Re Jane, Exp. Trustee (1913), 109 L. T. 908. 

1263. Sale “ for cash only ” — Or on debit by 
bailor.] — Pltf., a manufacturing jeweller, delivered 
jewellery to II., a retail jeweller, on the terms of 
a memorandum headed “ On axiprobation. On 
sale for cash only or return. Goods had on 
approbation or on sale or return remain the 
property of W. (pltf.), until such goods are settled 
for or charged.” II., being informed by L. that 
he had a customer who might buy the goods, 
delivered them to upon the terms of his paying 
cash or returning them in a few days. L. had no 
customer, & fraudulently pledged the goods with 
deft., a pawnbroker. In an action to recover the 
goods from deft. : — Held : the goods were not 
delivered to H. “ on approval, or on sale or return 
or other similar terms ” within Sale of Goods Act, 
1893 (c. 71), s. 18, r. 4 ; the terms of the memo- 
randum showed that the intention of pltf. & H. 
was that the property in the goods should not pass 
to H. until he paid for them or was debited with 
the price by pltf. ; consequently the property in 
the goods had not passed out of j^ltf., & he was 
entitled to recover from deft. 

If he deals with the goods in a way which in 
ordinary circumstances & apart from any special 
terms in the contract is inconsistent with his right 
to return them, as, for examxilc, by selling or 
pledging them, he loses the right to return them & 
the property in the goods passes to him (Lord 
Alverstone, C.J.). — Weiner v. Gill, Weiner v. 
Smith, [1906] 2 K. B. 574 ; 75 L. J. K. B. 910 ; 
95 L. T. 438 ; 22 T. L. R. 699 ; 50 Sol. Jo. 632 ; 
11 Com. Cas. 240, C. A. 

Annotations : — FoUd. Edwards v. Vaughan (1910), 20 

T. L. R. 545. Consd. Truman v. Attenborough (1910), 

103 L. T. 218. Distd. Weiner v. Harris, [1910] 1 K. B. 

285 ; Whltehorn v. Davison. [1911] 1 K. B. 463. FoUd. 

Kempler v. Bravingtons (1925), 133 L. T. 680, Retd* 

Janosioh v. Attenborough (1910), 102 L. T. 605. 

1264. .] — Edwards (I^rcy), Ltd. v. Vau- 

ghan, No. 1251, ante. 
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Suh-sect, 5» H, (b)^ (c) cfc (d),] 

1265. Sale on “ invoice.”]— On Nov. 18, 1909, 
pltfs., manufacturing jewellers, delivered a pearl 
necklace to B., a peari & diamond dealer, on the 
terms of a memorandum which recited that he 
received the article “ on aj^pro ” & that “ these 
goods remain the property of W. Truman, Ltd. 
(pltfs.) until invoiced by them.” It was verbally 
arranged between pltfs. & B. that the necklace 
should be paid for in cash, & that no credit should 
be given. On the same day B. fraudulently 
pawned the necklace with deft., who acted in 
good faith, & without notice of any fraud on the 
part of B. On Dec. 17, B. falsely represented to 
pltfs. that he had obtained a customer for the 
necklace, who would only pay on terms of credit, 

pltfs., agreeing to accept payment by bills, 
thereupon invoiced the necklace to B. On 
Jan. 17, 1910, pltfs. delivered a diamond necklace 
to B. on the terms of a note similar to that given 
on the previous occasion, & on the same day B. 
pawned it, with other articles on the terms of a 
deposit note which provided that the necklace, 
& other articles, should be held by deft, as security 
for the payment of £550, “ to bo also a further 
charge on all securities now held or which may 
be held ” by deft. In an action to recover the 
goods from deft. ; — Held : on Jan. 17 deft, acquired 
a valid charge on the pearl necklace, as the property 
had passed to B. when it was invoiced to him on 
Dec. 18 <fe the contract had not been avoided by 
pltfs. — Truman v, Attenborough (1910), 103 
L. T. 218 ; 20 T. L. B. 601 ; 54 Sol. Jo. 082. 

Hire purchase.] — See Vxumbnt, Vol. HI., 
pp. 92-98. 

(c) Acts Adopting Transaction, 

1266. What amounts to — Any act consistent only 
with purchase.] — Kirkham v , Attenborough, 
Kirkham V. Gill, No. 1252, ante, 

1267. .] — Tinder the statutory [Sale of 

Goods Act, 1893 (c. 71), s. 18, r. 4] t/crms an option 
is given by the seller to the intending purchaser 
to buy the goods on credit. He can elect to buy, 
or, as the statute says, can adopt the transaction 
in tliree ways — by signifying his approval or 
acceptance to the seller or by paying the price ; 
by doing some act indicating that he elects to bo 
purcliaser, or inconsistent with his being other 
than the purchaser ; by retaining the goods 
beyond the stipulated time, or, if no time is stipu- 
latisd, beyond a reasonable time (Bray, J.). — 
Weiner v. Gii.t., Same v. Smith, [1905] 2 K. B. 
172 ; 74 L. J. K. B. 845 ; 92 L. T. 843 ; 53 W. R. 
553 ; 21 T. L. R. 478 ; 10 Com. Cas. 213 ; on 
appeal, [1900] 2 K. B. 574, C. A. 

Annotations: — Apld. Edwards v. Vaughan (1910), 26 

T. L. H. 645. Consd. Truman v. Att/cnborougrh (1910), 

103 L. T. 218; Weiner v. Harris, [1910] 1 K. B. 285. 

Apld. Kempler v. Bravlngrtons (1925), 133 L. T. 680. 

Reid. Whitehom v. Davison, [1911] 1 K. B. 463. Mentd. 

Jancslch v, Attenborough (1910), 102 L. T. 605. 

1268. Payment.] — Let us consider . . . 

what is the position of a man who has goods sent 
to him on s^e or return. He receives the goods 
from the true owner with an option of becoming 
the owner, which can be exercised in one of three 
ways — by buying the goods at the price named by 
the vendor ; by selling the goods to some one else, 
which is taken to be a declaration of his option ; 
or by keeping them so long that it would be 
unreasonable that he should return them. If he 
sells or att/empts to sell the goods, he does not 
do so as owner, but as having the option of taking 
them if he sells them (Jessel, M.R.). — Re 


Goods. 


Florence, Ex p, Wingfield (1879), 10 Cb. D. 
591 ; 40 L. T. 15 ; 27 W. R. 240, 0. A. 

Annotations: — Reid. Re Watson, Ex p, Atkin, [1904] 2 
K. B. 763 : Janesich v, Attenborougn (1910), 102 L. T, 
606 ; Lamb v, Wright, [1924] 1 K. B. 857. Mentd. Re 
Crumlln Viaduct Works Co. (1879), 11 Ch. D. 755. 

1269. -,] — ^Weiner v. Gill, Same v. 
Smith, No. 1267, ante, 

1270. Failure to return goods — Within 

reasonable time.] — Goods bought on liking must 
be returned in a convenient time. — B urch v, 
ScoRY (1699), 12 Mod. Rep. 309 ; 88 E. R. 1341, 
P. N. 

1271. .] — If goods are delivered 

on the terms of sale or return, &, the person 
receiving them does not return them in a reasonable 
time, the value of them may be recovered in an 
action for goods sold & delivered. — B ailey v, 
Goutjdsmith (1791), Peake, 78 ; 170 E. R. 85, 
N. P. 

Annotations : — Folld. Beverle3^ v. Lincoln Gas Light & Coke 
Co. (1837), 6 Ad. & El. 829 ; Moss v. Sweet (1851), 10 
Q. B. 493. Reid. Blanclii v. Nash (1836), 1 M. & W. 645. 

1272. .] — Goods were sent from 

London to Sunderland, upon sale or return, & a 
letter inclosing an invoice requested the buyer to 
return such of them as were not approved by him 
in as shoit a time as possible. The goods arrived 
at the shop of the buyer on the evening of Nov. 13, 
& on the following day he committed an act of 
bkpey. In an action of trover, brought by the 
seller against the assignees to recover these goods : 
— Held : they did not pass to such a,ssignees under 
Bankrupts Act, 1624 (c. 19), s. 11, as bkpt. should 
have been allowed a reasonable time to have 
selected such goods as he was disposed to retain. — 
Gibson v. Bray (1817), 1 Moore, 0. P. 519 ; Holt, 
N. P. 5.50 ; 8 Taunt, 70 ; 129 E. R. 311. 
Annotations: — Apld. Sadler v. Whitmore (1840), 5 Jm*. 315. 

Refd. Smith V, Hudson (1865), 6 New Rep. 103; Re 
Watson, Ex p. Atkin, [1904] 2 K. B. 753 ; Lamb v, 
Wright, [1924] 1 K. B. 857. 

1273. .] — (1) A corpn. aggregate 

may be sued in indebitatus assumpsit for goods sold 
& delivered, though the contract be nob under 
seal. The contract may be implied or express, as 
in cases of assumpsit against an individual. The 
implication may arise from the object of the incor- 
poration, as compared with the subject-matter 
of the contract. As in assumpsit against an 
incorporated gas co. for the price of gas meters 
sold & delivered to the amount of £15. (2) In 

the case of corpns. aggregate, as in that of indivi- 
duals, if goods be taken on the terms of their 
being returned if not approved of, &; they be 
retained an unreasonable time, the party so taking 
& retaining may be sued for goods sold & delivered. 
— ^Beverley v. Lincoln Gas Light & Coke Co. 
(1837), 0 Ad. & El. 829 ; 2 Nev. <fc P. K, B. 283 ; 
Will. Woll. & Dav. 519 ; 7 L. J. Q. B. 113 ; 112 
E. R. 318. 

Annotatiems : — As to (1) ConSd. Ludlow Corpn. v. Charlton 
(1840), 6 M. & W. 815. Distd. Dlggle v. London & Black- 
wall liy. (1850), 5 Exch. 442. Apld. Clarke v. Cuckflold 
Union Qr^a. (1852), 21 L. J. Q. B. 349. Consd. Finlay 
V. Bristol & Exeter lly. (185^, 7 Exch. 409 ; Eccl. Corars. 
V. Merral (1869), L. R. 4 Exch. 162. Refd. Church v. 
Imperial Gas Light & Coke Co. (1838), 6 Ad. Sc El. 846 : 
Gibson v. East India Co. (1839), 5 Blug. N. C. 262 ; Hall 
V. Swansea Corpn. (1844), 5 Q. B. 526 ; Paine v. Strand 
Union (1846), 8 Q. B. 326 ; Doe d, Pennington r. Tanlere 
1848), 13 L. T. O. S. 204 ; Henderson v. Australian 
ioyw Mall Steam Navigation Co. (1855), 5 E. & B. 409 ; 
Smart v. West Ham Union Grdns. (1855), 24 L. J. Ex. 
201 ; Lawlord v. Billerioay R. C. (1903), 72 L. J. K. B. 
654. As to (2) Distd. Iley v. Frankenstein (1844), 8 Soott, 
N. R. 839. Apld. Moss v. Sweet (1851), 20 L. J. Q. B. 
167. Oenerallv, Mentd. Gibson v. Kirk (1841), 1 Q. B. 
850. 

1274. .] — Goods sold on a con- 

tract of sale Or return on notice. The judge left 
it to the jury to 3 ay whether the goods were sold 
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on or return, or out & out. There being no 
the goods being kept beyond a reason- 
able tune : Held ; this direction was right. — 
V. ^ANKENs’nsm (1844), 8 Scott, N. B. 839 ; 

L. U. o. J 

P. Mobs V. Sweet (18r>l), IG Q. B. 493. 

18 coiisisteiit both with principle & with 
except Ilcy T. Frankenkexn^ which has 
probably been misunderstood (Colkridqk, J.). 

., 7 I J — there be evidence of 

a custom that when goods are sent upon sale or 
return, & they are kept much longer than the usual 
^rmd without eitlier being paid for or returned, 
& i^e jury find in favour of such custom -.—Held : 
sufficient to support a count for goods sold & 
delivered.— Watos v. IIicretage (1848), 11 L. T. 


1276. ,] — Where goods delivered 

on sale or retum ” are not returned within a 
reasonable time, the sale of the goods becomes 
absolute, & the price may be recovered under the 
common count for goods sold & delivered. — ^Moss 
Sweet (18.51), 16 Q. B. 493 ; 20 L. J. Q. B. 167 ; 
16 L. T. O. 8. 841 ; 15 Jur. 580 ; 117 E. U. 968. 
Annotations : — Distd. ForbcR v. Smith (1863), 2 New Hop. 
19. Consd. Bay v. Barker (1879), 4 ICx. D. 279 ; Elphick 
V. Barnes BSSO), 5 C. P. D. 321. Apld. Omstcin w. 
Alexandra Fnmlshinj? Co. (1895), 12 T. L. B. 128. Refd. 
Weiner v. GUI, Same v. Smith, (1906] 2 K. B. 574 ; Jane- 
^ch V. Attenborough (1910), 102 L. T. 605 ; Lake v. 
Simmons (192G), 95 L. J. K. B. 58(5. 


1277. .] — Semble : wJiere goods 

are sent “ on sale or return,” the person to whom 
they arc sent must return them 'within a reasonable 
time, or he will be treated as the purchaser of thcui, 
even though he niay not have it in his power to 
return them owing to their having been stolen 
from him. — Bay v. Barker (1879), 4 Ex. D, 279 ; 
48 T.. J. Q. B. 509 ; 41 L. T. 265 ; 27 W. H. 745, 
C. A. 


Annotations :~Corx8d, Lake v. Simmons (1926), 95 L. J. 
K. B. 586. Mentd, Shurmxir v. Young (1888), 5 T. L. It. 
155 ; Manger v. Cash (1889), 5 T. L. R. 271. 

1278. ,] — Re Florpince, Ex p. 

Wingfield, No. 1208, ante. 

1279. ,] — Ornstein v. Alexan- 

dra Furnishing Co. (1895), 12 T. L. R. 128. 

1280. .] — Weiner v. Gill, Same 

V. Smith, No. 1267, ante. 


-QeNN r. WiNKEL, No. 

1301, post. 

1282. Within stipulated time,] — • 

Harrison v. Allen, No. 2015, post. 

1283. .] — In an agreement for the 

sale of oil was the following memorandum : ” The 
casks to be returned in three months, or to be paid 
for at the rate of per ton.” The casks not 
being return(‘d w'ithin the time specified : — Held : 
the value of them might be recovered in an 
action for goods sold & delivered. — Johnson 
Kirkaldy (1840), 4 Jur. 988. 

1284. .] — Marsh v. Hughes- 

Hallett (1900), 16 T. L. R. 876. 

1285. .] — Weiner v. Gill, Same 

V. Smith, No. 1267, ante. 

1286. .] — A manufacturer sent certain 

goods to a customer on approbation. The sendee 
upon the receipt of the goods pledged them, & 
the manufacturer sought to recover the goods from 
the person with whom they were pledged, upon the 
ground that the goods had not been sold : — Held : 


the goods not having been returned was equivalent 
to an approval of them by the customer, &, as he 
had been informed of the price, there was a contract 
of sale ; &, therefore, the goods could not be 

recovered. — Blanckenseb v. Blaiberg (1885), 
2 T. L. R. 36, C. A. 

1287. Sale of goods.] — Re Nevill, Ex p. 

White, No. 1260, ante. 

1288. .] — Re Florence, Ex p. Wing- 

field, No. 1268, ante. 

1289. .] — Weiner v. Gill, Same v. 

Smith, No. 1267, ante. 

1290. Pledging goods.] — Goods are 

delivered to a bailee on a contract of sale & 
return, the bailee has no authority to pledge the 
goods. — D elauney V. Barker (1819), 2 Stark. 
539; 171 E. R. 729, N. P. 

1291. .] — Btanckensee v. Blaiberg, 

No. 1286, ante. 

1292. “ -.] — Kirkham V. Attenborough, 

Kirkham V. Gill, No. 1252, ante. 

1293. .] — ^Weiner v. Gill, Same v. 

Smith, No. 1207, ante. 

1294. Pawning goods.] — Kirkham v. 

Attenborough, Kirkham v. Gill, No. 1252, ante. 

1295. Delivery of goods to third person “ on 

sale or return.’*] — Genn v. Winkel, No. 1301, post. 

1296. Allowing Judgment by consent.] — 

Pltfs. received from a firm abroad a parcel of 
precious stones to be placed on view at a certain 
exhibition. The owners instructed pltfs. to sell 
tlio stones if not less than the sum of £750 could bo 
obtained for them, but otherwise the same were 
to be returned to the owners. While at the 
exliibition the stones were not sold, & therefore 
were restored to pltfs. Shortly afterwards pltfs. 
were prevailed upon to allow B., who was a jeweller, 
to have the stones on approval. B. offered £300 
for the stones, but declined to give £750 for them. 
That offer was communicated to the owners, B. 
retaining the stones pending the receipt of the 
owners’ instructions concerning them. B.’s offer 
was refused by the owners, but before their 
instructions were received B. had sold the stones 
to defts., who act-ed bond fide in the transaction, 
for the sum of £300. 

On pltfs. demanding an immediate return of 
the stones they discovered tliat B. had parted with 
them. Thereupon pltfs. brought an action against 
B. for £750 or alternative] y for the return of the 
stones & damages. Ultimately judgment for 
£750 & costs against B. was consented to, but 
subsequently B. was adjudicated bkpt. Pltfs. 
consequently brought an action against defts. to 
recover possession of the stones or C750 their 
value, or damages £750 for their detention : — 
Held : whether or not the contract of sale or 
return was put an end to, the judgment by consent 
in the action against B. amounted to an affirmance 
of his property in the goods ; 6c therefore pltfs.’ 
subsequent action against defts. was not maintain- 
able. — Bradley & Cohn, Ltd. v. Ramsay & Co. 
(1912), 106 L. T. 771 ; 28 T. L. R. 388, C. A. 

id) Acts RejectiTig Transaction. 

1297. Grounds for rejection — Reasons other than 
defects In goods.] — Defts. asked pltfs. to supply 
on approval a machine for making brushes 6c 


PART IV. SECT. 1, SUB-SECT. 6.— 
H. (c). 

1286 I, What amounts to — Failure to 
return goods .] — Harvie v. Clahkson 
(1849), 6 U. C. R. 27.— CAN. 

128611. .] — McCormick 

Harvesting Machine Co. v. Hislop 


(1903), 7 Terr. L. R. 112.— CAN. 

n. Fffect of notict of 

rejection .] — Where a lighti:^ plant was 
sold on approval & the buyer after 
the plant was Installed notified the 
seller that he rejected It & requested 
the return of his money : — Held : the 
fact that the buyer, after^such rejec- 


tion, retained the plant, made use of 
it & employed experts to try to make 
It work satisfaotorily, did not Justify 
tho inference that he had decided to 
accept & pay for It. — S wenson v. 
Lavione, [1925] 3 D. L. R. 681 ; [1925] 
2 W. W. R. 603 ; 19 Sask. L. R. 534. 
—CAN. 



612 


Sale op Goods 


Sect. 1 . — Transfer of property from seller to buyer : 

Sub-sect. 5,H. (d)&(e) ; svh-secl.Q.A. 

agreed to pay carriage both ways if they rejected 
the machine within twenty-one days, to pay for 
the machine, together with carriage one way, if 
they retained it. Pltfs. dispatched the machine 
on these terms, & defts. wrote witiiin twenty-one 
days rejecting the machine on the ground that 
though it was satisfactory they anticipated trouble 
with their hands in working it. In an action for 
the purchase-price : — Held : the contract meant 
that defts. h^ a right of rejection for reasons 
other then defects in the machine & pltfs. were 
not entitled to recover. — ^Berry & Son v. Star 
Brush Co. (1915), 31 T. L. R. 603 ; 60 Sol. Jo. 11, 
C. A. 

1298. What amounts to rejection — ^Return of 
goods within stipulated time.] — ^A. having a horse 
to sell, agreed to let B. have him for 30 guineas, 
if he liked him, & that he should take him a 
month upon trial, B. accordingly took him, & kept 
him about a fortnight, & then told A. he liked the 
horse, but not the price ; & A. desired him, if he 
did not like the price, to return the horse ; B., 
however, kept him ten days naore. Sc then returned 
him ; but A. refused to receive him, & brought an 
action on the contract for 30 guineas, the price of 
the horse : — Held : he could not maintain such 
action. — Ellis v. Mortimer (1805), 1 Bos. & 
P. N. R. 257 ; 127 E. R. 460. 

Annotation : — Refd. Elphick v. Barnes (1880), 5 C. P. D. 

321. 

See Custom Sc Usages, Vol. XVTT., p. 50, No. 
636. 


(e) Loss of, or Damage to, Delivered Goods. 

1299. Whether property passes — Absence of de- 
fault by prospective purchaser.] — H ead v. Tat- 
tersaix, No. 1256, ante. 

1300. .] — A horse was sold by pltf. 

to deft, upon condition that it should be taken 
away by deft. & tried by him for eight days. Sc 
returned at the end of eight days if deft, did not 
think it suitable for his purposes. The horse died 
on the third day after it was placed in deft.’s stable, 
without fault of either party : — Held : pltf. could 
not maintain an action for the price, as for goods 
sold Sc delivered. — Elphick v. Barnes (1880), 5 
C. P. D. 321 ; 49 L. J. Q. B. 698 ; 44 J. P. 651 ; 29 
W. R. 139. 

Annotations : — Consd. Lake v. Simmons (1926), 95 L. J. 

K, B. 686. Befd. Janesich v. Attenborough (1910), 102 

L. T. 605. 

1301. Default by prospective purchaser.] — 

(1) Pltf. delivered certain goods to deft, on sale 
or return. Defts. delivered them to a third person 
on the like terms, Sc he transferred them to a 
fourth person, upon what terms did not appear. 
The goods were lost while in the custody of the 
fourth person, Sc so could not be returned : — Held : 
in tiie circumstances deft, had done an “ act 
adopting the transaction ” within Sale of Goods 
Act, 1893 (c. 71), s. 18, r. 4 (a), so tliat the property 
in the goods passed to him. 

(2) The position of a person receiving goods on 
sale or return, I think, is this, that if there is a 
time fixed for the return of the goods, or if not, so 
long as a reasonable time for the return of the 


goods has not expired, his liability is only that of 
a bailee, so that no action lies against him except 
for negligence. It is, however, otherwise where 
there is a fixed time Sc it has expired (Vaughan 
Williams, L.J.). — Gbnn v. Winkel (1912), 107 
L. T. 434 ; 28 T. L. R. 483 ; 56 Sol. Jo. 612 ; 17 
Com. Cas. 323, C. A. 

Annotations: — As to (1) Retd. Kompler v, Bravingtonai 

(1925), LS.3 L. T. 680 ; Lake r. Simmons (1926), 95 L. J. 

K. B. 686. 

See, also, Animals, Vol. II., p. 271 , Nos. 483, 484, 
Sc, compare. Agency, Vol. I., p. 396, No. 981, Sc, 
Bailment, Vol. III., p. 58, No. 35. 

Effect of trade custom.] — See Custom 

Sc Usages, Vol. XVII., pp. 61, 64, Nos. 648, 
683. 


Sub-sect. 6. — Reservation by Seijer op 
Right op Disposal. 

A. In General. 

See Sale of Goods Act, 1893 (c. 71), s. 19 
(1), (3). 

1302. Extent of reservation — Reservation of 
absolute power of disposition.] — Mirabita v. 
Imperial Ottoman Bank, No. 1357, post. 

1303. Reservation to secure contract price.] 

— ^Mirabita v. Imperial Ottoman Bank, No. 1357, 
post. 

1304. .] — The Parciiim, No. 1344, 

post. 

B. Bill of Lading or Like Instrument taken to 
Seller's Order. 

(a) Bill of Lading. 

See Sale of Goods Act, 1893 (c. 71), s. 

19 (2). 

1305. Effect of — Intention of seller — Question 
for Jury.] — L. S. & co., the correspondents at Rio 
of B. Sc CO., mei‘chants at Liveipool, purchased a 
quantity of coffee, on their own credit principally, 
but in part witli funds supplied by B. Sc co. For 
the amount of the purchase on their credit L. S. 
Sc co. drew bills on B. Sc co., Sc the coffee they 
shipped on board a vessel of B. Sc co., bound for 
“ Cork Sc a market.” An invoice was made out, 
stating the coffee to be shij)ped by order on 
account Sc risk of B. & co. ; but Jj. S. Sc co. pro- 
cured the captain to sign bills of lading, making 
the coffee deliverable to their order or assigns, 
“ freight free.” One of these bills they indorsed 
in blank, Sc transmitted by post to B. Sc co., on 
Sept. 21. At the end of Sept., A., the agent in 
England of L. S. Sc co., asked the principal partner 
in the firm of B. &: co. to cause the bill of lading to 
be placed in third hands, to secure the bills 
drawn on account of the purchase, to which he 
agreed. Sc on Oct. 16 gave a written order to that 
effect. On Nov. 12, which was after B. & co. 
had committed an act of bkpey., the bill of lading 
arrived, & was, in pursuance of the above-mentioned 
agreement, delivered to A. for the above- 
mentioned purpose, who, after the fiat, pledged it 
for a large advance with pltfs., merchants at Rotter- 
dam. The cargo having afterwards arrived, the 
assignees got possession of it, Sc trover was brought 
by pltfs., as indorsees of the bill of lading : — Held : 
though the contract was j^rintd facie made on behalf 
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13031. Extent of reservation — Beserva - 
lion to secure contract price .} — Thomas 
V. INOLTS (1885), 7 O. K. 588.— CAN. 

1308 11. .] — Defts. pur- 


chased from pltfs. apples f.o.h. cars 
Belleville, Out., to bo paid for when re- 
ceived at Regina, Sask. Defts. refused 
to accept or pay for the apples as they 
had been damaged by frost during 
shipment : — Held: the property In 
the apples did not pass as soon as they 


were placed upon cars at Belleville, 
pltf. having retained the power of 
disposal & control of the apples \mtll 
payment at Regina, — Graham v. 
Laird (1909), 14 O. W. R. 1058 ; 1 
0. W. N. 204 ; 20 0. L. R. 11.— 
CAN. 



Pabt IV. — ErrECTS 

of the vendors, it was a question for the jury, 
looking at the form of the bill of lading & language 
of the invoice, etc., whether the goods were not 
really delivered on board, to be carried for & on 
account & at the risk of bkpts. ; & if they were, 
the right of stoppage in transitu, & also the power 
of rescinding by bkpts., so as to defeat the rights 
of their creditors, wore both at an end ; but if the 
jury should think, from the form of the bill of 
lading, that it was intended to preserve the rights 
of the unpaid vendors until some further act was 
done, by transferring the bill of lading, the right 
to stop^ the goods in transitu, <fe also the power of 
rescinding, would continue until the bill of lading, 
indorsed, reached the hands of bkpts. ; in which 
latter case it was competent for them to give the 
unpaid vendors a lien on the whole for the part 
not paid. — Van Casteel r. Booker (1848), 2 
Exch. 691 ; 18 L. J. Ex. 9 ; 12 L. T. O. S. 65; 154 
E. R. 668. 

Annotations Giunm v. T 3 TI 0 (1864), 4 B. & S. 

680 ; Berndtson v. Strang (1867), L. R. 4 Eq. 481. Apld. 
Colonial Tnsoe. of New Zealand v. Adelaide Marino Tnsce. 
(1886), 12 App. Cap. 128. Reid. Jenkyns v. Brown (1849), 
14 Q. B. 496 ; Turner, etc. Liverpool Bock Trustees 
(1851), 6 Exch. 543 ; Sheridan v. New Quay Co. (1858), 

4 C. B. N. S. 618 ; Browne v. Hare (1859), 4 H. & N. 822 ; 
Moakcs V. Nicholson (1865), 34 L. J. C. P. 273; Smith v. 
Hudson (1865), 6 B. & S. 431 ; The Mario Joseph (1866), 
Brown. & Lush. 4 49 ; Schotamans v. L. & Y. Ry. (1867), 

2 Ch. App. 332 ; Shepherd v. Harrison (1869), 17 W. R. 
609 ; Gabarron v, Kreeft, Kreeft v. Thompson (1875), L.R. 
10 Exch. 274 ; Ogg v, Shutcr (1875), L. R. 10 C. P. 159; 
Mirabitav. Imperial Ottoman Bonk (1878), 3 Ex. D. 164; 
The Parchim, 11918] A. C. 157. Mentd. Edwards r. Glyn 
(1859), 2 E. & E. 29 ; Graham v. Candy (1862), 3 F. & F. 
206 ; Bills V. Smith (1865), 11 Jur. N. S. 155. 

1306. -.] — Defts., merchants at 

Bristol, through a broker contracted to buy of 
pltfs., mei'chants at Rotterdam, ten tons of the best ’ 
refined rape oil, to be shipped “ free on board at 
Rotterdam in Sept. 1857, at £48 15s. per ton, to 
bo paid for on delivery to defts. of the bills of 
lading, by bill of exchange to be accepted by defts. 
payable three months after date, & to be dated on 
the day of shipment of the oil. On Sept. 8, pltfs., 
having on the previous day advised that the ship- 
ment would be made, shipped on board a general 
ship, trading between Rotterdam & Bristol, five 
tons of the oil, & the master signed a bill of lading 
by which the oil was deliverable “ unto shipper’s 
order ” pltfs. indorsed it specially to defts. On 
the same day pltfs. inclosed in a letter to the bi’oker 
the bill of lading, invoice & bill of exchange drawn 
on defts. in accordance with the contract. On the 
night of Sept. 9 the ship with the oil on board was 
run down in the Bristol Channel & the oil totally 
lost. Pltfs.’ letter of Sept. 8 arrived at I3ristol 
on the afternoon of Sept. 1 0 in due course of post, 
but after business hours. On the morning of 
Sept. 11 the broker left with defts. the bill of lading, 
invoice, &- bill of exchange for their acceptance. 
At that time he knew of the loss of the ship. In 
about two hours afterwards defts. returned to the 
broker the documents left with them, on the ground 
that, under the circumstances, they were not liable 
to pay for the oil. In an action for not accepting 
the bill of exchange, & for goods sold & delivered, 
the jury stated that in their opinion, according 
to mercantile usage, the risk of the loss of the ou 
was on defts. ; — Held : (1) the property in the oil 
passed to defts. when it was placed “ free on 
board ” in performance of the contract ; (2) it was 
a question for the jury whether pltfs. so shipped the 
oil in performance of their contract to place it 
“ free on board,” or for the purpose of retaining a 
control over it & continuing to be owners contrary 
to the contract. — Browne v. Hare (1859), 4 BL. 
& N. 822 ; 29 L. J. Ex. 6 ; 7 W. R. 619 ; 157 
j, — xxxix. 
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E. R. 1067 ; sub nom. Hare v. Browne, 33 L. T. 
O. S. 334 ; 5 Jur. N. S. 711, Ex. Ch. 

Annotations: — As to (1) Re!d. Currie v. Anderson (1860), 2 
E. & E, 592 ; Gabarron v. Kreeft, Kreeft v. Thompson 
(1876), L. R. 10 Exch. 274 ; IngUs v. Stock (1885), 10 
App. Cas. 263. As to (2) Consd. Ogg r. Shuter (1875), 
L. R. 10 C. P, 159. Rexd. Colley v. OverseaR Exporters, 
11921] 3 K. B. 302. Generally, Reid. Green v. Siche 
(1860), 7 C. B. N. S. 747 ; Castle v. Sworder (1861), 0 
H. & N. 828 ; Joyce v. Swann (1864), 17 O. B. N. S. 84 ; 
Moakes v. Nloolson (1865), 12 L. T. 573 ; Seagravo v. 
Union Marine Insoe. (1866), L. R. 1 C. P. 305 ; Williams 
V. Cohen (1871), 25 L. T. 300 ; Hellbutt v. Hickson (1872), 
L. R. 7 C. P. 438 ; The Parchim, [1918] A. C. 157. 

1307. .] — D., a merchant in 

London, was in the habit of shipping salt for 
exportation at the port of Liverpool. He usually 
employed pltf . to purchase the salt, & pltf . shipped 
it, taking receipts in his own name from the mate 
for each delivery, & when the cargo was complete, 
taking bills of lading in his own name, which he 
remitted to D., in exchange for D.’s acceptances for 
the price of the salt. Pltf. was paid no commission, 
but he charged D. an advance on the price of 
the salt. On the present occasion D. had chartered 
a sliip to load a full cargo of salt for Calcutta, & 
pltf. had placed on board her, in accordance with 
instructions from D., 1,000 tons of salt which 
he had purchased for that purpose, & for which 
he had taken the mate’s receipts in the usual 
course. When this quantity had been placed on 
board D. stopped payment, & pltf. then ceased 
loading, & demanded bills of lading for the salt 
already on board in his own name. Deft., the 
ship owner, refused to allow them to bo given & 
filled up the ship, & sent her with the salt to 
Calcutta. The jury found that when iiltf. put 
the salt on board he did not intend to pass the 
property therein to D., but to retain it in himself : 
— Held : this was the proper question for the invy, 
&> on this finding & these facts there was a con- 
version of the salt by deft, at Liverpool. — F alk 
V. Fletcher (1865), 18 C. B. N. S. 403 ; 5 Now 
Rep. 272 ; 34 L. J. C. P. 146 ; 11 Jur. N. S. 176 ; 
13 W. R. 346 ; 144 E. R. 501. 

Annotations : — Distd. Jones v. Hough (1879), 5 Ex. D. 115. 
Refd. Gabarron r. Kreeft, Kreeft v. Thompson (1875), 
L. R. 10 Exch. 274 ; Cassaboglou v. Gibb (1883), 11 
Q. B. D. 797. 

1308. .] — Wliere goods are 

shipped by the vendors to persons, described as 
“ selling agents,” who are paid by commission 
& to whom the bills of lading are indorsed, So the 
vendors do not reserve any right of disposal of 
the goods after sliipment, the question whether 
the property in the goods lias passed to the 
“ selling agents ” depends upon intention & is a 
question of fact. An American co. shipped in 
July, 1914, at New York for Hamburg on a 
Herman steamer a consignment of pig lead under 
bills of lading which were made out to the order 
of the shippers at Hamburg & were indorsed to a 
Herman co. or order So were sent forward to the 
Herman co. The goods were shipped under an 
arrangement between the American co. So the 
German co. which secured to the former the benefit 
of a previous agreement in which the German co. 
were described as “ selling agents,” So a draft on 
demand for the provisional price, as arranged, was 
sent to an English co., which was connected with 
the arrangement. On Aug. 5, 1914, the goods 
were seized as prize, So on presentation of the draft 
on Aug. 8, 1914 ^ the English co. refused, owing 
to the war, to pay it. The German co. were not 
accountable to tne American co. as principals 
for the sum actually received by them as agents 
from the purchasers to whom they sold the goods, 
but only for a sum to be fixed by a computation 
of sales of pig lead supplied by other producers : — 

Ii L 
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Sect, 1, — Transfer of property from seller to buyer: 

Sub-sect, 6, B, (a).] 

Held : on the facts the property in the goods had 
passed to the German co. & therefore they were 
enemy goods. — The Kronprinzessin Cecilie 
(1917), 33 T. L. R. 292, P. C. 

1309. Onus of proof.] — Shepherd v, 

Harrison, No. 1355, post. 

1310. Passing of property suspended.]— 

(1) K. purchased corn at New Orleans for pltf., 
a London merchant, whose agent K, was. The 
purchase was made with K.’s money ; & K. drew 
for the amount upon pltf., the bill being, in its 
body, expressed to be on account of the com. K. 
sold the bill to deft, at New Orleans, &, at the 
same time, handed to deft, a bill of lading of the 
corn, which had been drawn for delivery to K.’s 
order & indorsed by K. K. at the same time 
empowered deft, to sell the corn if the bill of 
exchange should not be paid. Afterwards K. 
advised pltf. of the transaction, forwarded to him 
the invoice, which stated the corn to be shipped 
at the risk & on the account of pltf., &; requested 
pltf. to accept the bill of exchange : — Held : the 
inference from these facts was that K. did not 
transfer the property in the corn to pltf., subject 
to a lien, but only transferred the property to 
pltf, on the condition of his paying the bill of 
exchange, in the mean time, the corn was the 
property of deft. 

(2) The corn having arrived in England, & the 
bills of exchange & lading having been forwarded 
to England by deft., the bill of exchange was 
accepted by pltf. On its maturity, ho offered to 
take it uii : but it was no* produced, owing to a 
mistake of deft.’s agent in England as to its place 
of deposit. On a later day the bill of exchange was 
presented to pltf., who did not pay it : — Jfleld : 
deft, under those circumstances, was entitled to 
retain the corn. — .Tenkyns v. Brown (1849), 14 
Q. B. 496 ; 19 L. J. Q. B. 286 ; 14 L. T. O. S. 395 ; 
14Jur. 505; 117 E. R. 193. 

Annofatims : — As to (1) Refd. Shepherd v. Harrison (1809). 

L. R. 4 Q. B. 196 ; Sewell v. Burdick (1884). 10 App. Cas. 

74. 

1311. -.] — Browne v. Hare, No. 1306, 
ante, 

1312. -.] — Where an unpaid vendor 
shipping goods under a contract of sale takes a bill 
of lading making the goods deliverable to his order, 
& retains such bill of lading in his own or his agent’s 
hands for his own protection, he does not reserve 
the vendor’s lien only, in case of the purchaser’s 
making default in payment of the price, but 
reserves a right of disposing of the goods so long, 
at least, as the purchaser continues in default. — 
Ogg V, Shijter (1875), 1 C. P. D. 47 ; 45 L. J. 
Q. B. 44 ; 33 L. T. 492 ; 24 W. R. 100 ; 3 Asp. 
M. L. C. 77, C. A. 

Annotations: — Apld. The Miramichl, [1915] P. 71. Refd. 

Mlrabita v. Imperial Ottoman Bank (1878), 3 Ex. D. 164 ; 

lie Cock, Ex p. Hosevear China Clay Co. (1879), 40 L. T. 

730 ; The Annie Johnson, The Kronprinsessan MarKareta, 

[1918] P. 154. 

1313. .] — Mirabita V. Imperial Otto- 

man Bank, No. 1357, post. 

1314. Though payment on general 

account made by buyer.]— Pltf. a merchant at 
Leeds, contracted with the London partner of a 
firm carrying on business as merchants at London 
& Odessa, for the p'orchaso ot a quantity of 


linseed, to be paid for, half by drafts on the 
buyer at three months from the time of advice 
of the sale reaching Odessa, & the remainder at 
three months from the date of shipment. The 
London partner forwarded the contract to the 
Odessa partner, & the latter drew upon pltf. two 
bills of exchange on account of linseed, which were 
duly accepted, & paid when due. In order to 
fetch the linseed, pltf. chartered a vessel, which 
was to proceed with an outward cargo to Odessa, 
& there take on board “ from the agents of the 
freighter,” the linseed, &, being so loaded, proceed 
to Hull, “ & deliver the same to the order of the 
freighter, on being paid freight.” The vessel 
having arrived at Odessa, the master applied for 
the linseed, &; produced a copy of the charter- 
party, when he was informed that the cargo should 
be shipped in due time. A letter was also sent by 
the Odessa partner to the London partner, inform- 
ing him of the arrival of the vessel, & stating that 
a portion of the linseed was ready for her. The 
Odessa house commenced loading the vessel ; but, 
not being able to procure the entire quantity of 
linseed, the master consented to receive wheat in 
substitution thereof, which was accordingly 
shipped. When the loading of the linseed was 
completed, the Odessa partner wrote to the London 
partner stating that he should have the bill of 
lading by the next post. The Odessa partner 
afterwards procured the master to sign the bills 
of lading, making the goods deliverable “ unto 
order oj assigns ” & indorsed the bills of lading for 
value to a third person, who transferred them to 
defts. : — Held : under the above circumstances, 
there was no such delivery of the goods as to vest 
the right of property or possession in pltf. — 
Ellerrhaw V, Magniac (1843), 6 Exch. 570, n. ; 
165 E. R. 670. 

Annotations : — Consd. Oabarron v. Kroeft. Kreoft v. Thomp- 
Bon (1876), L. R. 10 Exch. 274. Refd. Van Casteel v, 
Booker (1848). 2 Exch. 691 ; Browne v. Hare (1858), 3 
H. & N. 484 : Shepherd v. Harrison (1869), 17 W. R. 
609 ; Mirabita v. Imperial Ottoman Bank (1878), 3 
Ex. D. 164. 

1 31 5. - Though price tendered by buyer.] 

-Wait v. Baker, No. 1075, ante. 

Compare Auction & Auctioneers, Vol. III., 
42, No. 301. 

1316. Though goods delivered on 
board buyer’s ship.] — B. & co., mercliants at Liver- 
pool, sent orders to M. & co., merchants at 
Charleston, to ship on account of B. & co. a 
quantity of cotton for the homeward voyage of 
their ship the “ Charlotte,'^ 

M. & CO., accordingly made considerable pur- 
chases of cotton, & shipped it on board the vessel 
of B. & co. The master signed a bill of lading of 
the cotton, to be delivered at Liverpool, “ to order 
or to our assigns, paying for freight for the cotton 
nothing, being owners’ property ” ; & M. & co. 
indorsed the bill of lading — “ Deliver the within 
to the Bank of Liverpool, or order.” M. & co. 
informed B. & co. that they had drawn bills upon 
them for the caigo on their accoimt by the 
“ Charlotte,’’^ & desired them to insure the cotton. 
M. & co. also sent to B. & co. an abstract invoice, 
which stated that the cotton was shipped by M. & 
CO., on board the ” Charlotte ” for Liverpool, by 
order, & for account & risk of B. &; co., there, & 
addressed to order.” M. & co. afterwards sent 
a full invoice, stating that the cotton was shipped 


PART IV. SECT. 1, SUB-SECT. 6.— 
B. (a). 

13101. Effect of^Pa^ng of property 
suspended.}-— Jxi a o.l.f. contract for the 
Bhipment of goods from one port to 


another, where payment is to be made 
at a certain place on the surrender of 
shipping documents & the seller takes 
a bill of lading which states that the 
goods are shipped by him & deliver- 
able to his order or assigns, there is 


no sale or delivery of the goods or of 
the symbol of the goods imtil the 
endorsement & delivery of the bill 
of lading to the buyer or his agent. — 
CJRoas & Sons v. Hasell, [19081 
V. L. R. 194.— AUS. ' 



Part IV. — Effects of the Contract. 


515 


for Liverpool, ** by order & for account of B. & co., 
there, & to them consigned.’* M. & co., not 
having sufficient funds of B. & co. to pay for the 
cotton, sold the bills to a bank at Charleston, & 
delivered to the bank the bill of lading so indorsed 
as a security for payment of the bills ; which were 
dishonoured, & taken up by M. & co. B. & co. 
became bkpt. before the arrival of the vessel ; & 
on its arrival M. & co., by their agent, claimed to 
stop the cargo in trans'ltu, & it was afterwards 
stowed in the warehouse of defts. Tlie assignees 
of B. & CO. having brought detinue, defts. traversed 
the possession of the assignees, & also set up the 
right of M. & CO. as against them : — Held : 
(1) the property in the cotton did not vest 
absolutely in B. & co., notwithstanding the 
delivery on board their ship ; for, by the terms of 
the bill of lading, M. & co. reserved to themselves 
a jus disponendi of the goods, which the master 
acknowledged by signing the bill of lading, making 
the cotton deliverable to their order or assigns, 
although by so doing the master might have 
exceeded his authority ; (2) M. &; co. did not, 
by their indorsement & delivery of the bill of lading 
to the bank, divest themselves of their property 
in or possession of tlie goods ; (3) the right of M. 
& co., as against pltfs., need not be specially 
pleaded ; & the objection to the title of the latter 
was properly raised under the plea of not possessed. 
— Turner v. Liverpool Docks Trustees (1851), 
6 Exch. 543 ; 20 L. J. Ex. 393 ; 17 L. T. O. S. 
212 ; 155 E. R. 059, Ex. Ch, 

Annotations: — As to (1) Refd. Brown v. North (1852), 8 
Kxch. 1; Cnrney v. Jh^tirond (1854), 3 K. & B. 622; 
Browne v. Hare (1859), 4 H. & N, 822 ; Schotsmang r. 
L. & Y, Ky. (18(57L 2 Ch. App. 332 ; Shepherd v. Harrison 
(1869), L. II. 4 Q. B. 196 ; Gabarron v, Kreeft, Kreef.b v. 
Thompson (1875), L. U. 10 Exch. 274 ; Mirabita* v* 
ImpenaJ Ottoman Bank (1878), 3 Ex. D. 164 ; He Cock, 
Ex p. Roaevoar China Clay Co. (1879), 11 Ch. D. 560 ; lie 
Bruno, Silva, Ex p. Francis (1887), 56 L. T. 577 ; The 
Annie Johnson, The Krouprlnsessan Marffarota, [1918] 
P. 154 ; The Dirigo, The Hallingdal, eto., 11919] P. 204; 
As <0 (2) Refd. Joyce v. Swann (7864), 17 C. B. N. S. 84 ; 
Bemdston v. Strang (1807), L. K. 4 Eo. 481. Generally^ 
Refd. Key r. Cotesworth (1852), 7 Exon. 595 ; Shand v, 
Sanderson (1859), 4 H. & N. 381 : Falk v. Fletcher (1865), 
18 0. B. N. S. 403 : Imperial Ottoman Bank v. Cowan, 
Cowan V. Imperial Ottoman Bank (1873), 21 W. P. 770 ; 
Ogg V. Shutor (1875), 44 L. J. C. P. 161. 

1317. Though goods shipped ‘‘ on 

account & at risk of buyer.] — Shepherd v. 

Harrison, No. 1355, post. 

1318. Passing of property not suspended — 

BUI of lading taken to order by seller as buyer’s 
agent.] — There may be a complete contract so as 
to pass the property in goods from the seller to the 
buyer, although the price has not been detinitivcly 
agreed on between them. Where from all the 
facts it may fairly be inferred that it was Hie 
intention of the seller to pass the property in goods 
shipped to order, the mere circumstances of the 
bill of lading being taken in the name of the seller, 
& remaining unindorsed, will not prevent its 
passing. A., who had been in the habit of buying 
largely of guano from B. co., of Liverpool, at 
prices which were settled at the beginning of each 
year, wrote to them on Feb. 14 ordering a ship- 
ment of 100 tons, provided freight did not exceed 
6a. 6d. On Feb. 26 B. & co. wrote in answer. 
“ We have succeeded in fixing the schooner 
‘ Anne <& Isabella ’ to carry about 115 tons at your 
limit of 6s. 6d. per ton. We presume we may 
value upon you at six months from the date of 
shipment at £10 per ton,” etc. ; adding in a 
postscript, “ Please say if you purpose effecting 
insurance at your end.” On Mar. 3, A. wrote, 
“ I am favoured with yours of Mar. 26. You say 
we presume we charge you £10 per ton net cash, 
etc. I really cannot understand this, when I 


know that Mr. L. supplies your guano in Scotland 
at £9 15s. net there to dealers. Besides, I look, as 
heretofore, for the special allowance made to me 
at tlie origin of our transactions ; &, now that 
you are making some changes, it may be as well 
that I should know how we are to get on for the 
future,” & he concluded with a request that some 
flowering shrubs should be sent to him “ in charge 
of the captain.” On the same say, A. effected an 
insurance on the guano per “ Anne <Ss Isabella” 
The guano was shipped at Liverpool on Mar. 4, 
under a bill of lading making it deliverable to B. 
& co. or their assigns. The bill of lading, un- 
indorsed was sent from Liverpool to one of the 
members of the firm of B. & co., then at Belfast, 
who was about to pay A. a friendly visit at London- 
derry. That gentleman arrived at A.’s house on 
the evening of Saturday Mar. 7, when he told A. 
that he had received the bill of lading & invoice of 
the guano & a draft for A.’s acceptance for the 
anjount ; & on the morning of Mar. 9 they went 
together to A.’s office, & there the bill of lading 
was indorsed & handed over with the invoice to 
A., who thereupon accejited the bill. In the course 
of the same day they heard for the first time that 
the “ Ajine Isabella ” with the guano on board 
had been wrecked on the coast near Londonderry : 
— Held: the property in the guano passed to A. 
by the contract from the time of its shipment. 
A.’s letter of Mar. 3 not being a repudiation, 
though expressing some dissatisfaction at the price. 
—Joyce i;. Swann (1864), 17 C. B. N. S. 84; 144 
E. R. 34. 

Annotations : — Refd. Moakes v. Nicholson (1865), 19 C, B. 

N. S. 290 ; Sejagrave v. Union Marino Tiisoe. (1866), L. R. 

1 C. P. 305; WiUiams v. Cohen (1871), 25 L. T. 300 ; 

Anderson v. Morlco (1876), 1 App. Cas. 713 ; The Parchlm, 

11918] A. C. 157. 

1319. Bill of lading sent to buyer- 
& goods shipped f.o.b.] — In June, 1914, pursuant 
to a contract of Dec. 1913, entered into between a 
British co. as sellers & a German co. as buyers 
a cargo of chrome ore was loaded in a Norwegian 
sailing ship at a port in New Caledonia for delivery 
at R-otterdam. In accordance with the terms of 
the contract, which provided a fixed price per ton 
f.o.b. 50 per cent, to be paid on shipment the 
German co. paid half the purchase price, effected 
the insurance, & sent the policy to the sellers 
before loading. The bills of lading, made out in 
favour of the sellers or order, for delivery at 
Rotterdam, w(*ro also sent to & retained by them. 
The ship sailed on June 9. On Sept. 6, when she 
put into Pernambuco, her master heard of the 
outbreak of war, & instructions were cabled to him 
by the German co. who were the charterers that 
Hie ship was to proceed to Gothenburg instead of 
to Rotterdam. By an Order in Council of Oct. 29, 
1914, chrome ore was declared absolute contra- 
band. On Nov. 2 the ship was captured at sea & 
taken into a British port & a writ in prize was 
issued against the cargo. Claims were entered 
by the British co. who claimed that the property 
in the cargo remained in them, & by a Swedish 
CO. who claimed the German co. as their agents, 
had bought the cargo for them ; — Held : the sellers 
had not reserved the right of disposal, & the pro- 
perty in the goods passed to the German co. on 
shipment & part payment. — The Sorfareren 
(1915), 85 L. J. P. 121 ; 114 L. T. 46 ; 32 T. L. R. 
108 ; 13 Asp. M. I.. C. 223 ; 1 Br. & Col. Pr. Cas. 
589 ; on appeal (1917), 117 L. T. 259, P. C. 
Annotations : — Refd. The Axel J olmson. The Drottnlng 

Sophia, [1917] P. 234 ; The Parchlm. [1918] A. C. 157. 

1320. Bill of lading taken to order of 

fictitious personj — Gabarron v . Kreeft, Kreeft 
V. Thompson, No. 1056, ante. 
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Sale op Gooes. 


Sect, 1. — Transfer of property from seller to buyer: 

Suh-sect 6, B, (b) cfc 0. (a).] 

(b) Other Like Document, 

See Sale of Goods Act, 1893 (c. 71), s. 19. 

1321, Whether property passes — Use of instru- 
ments similar in form to bills of lading.]— 

Bryai^s V, Nix, No. 1117, ante, 

1822. Mate’s receipt.] — Ruck v, Hatfield, 

No. 2244, post, 

1323. -.] — Pltfs., merchants in London, 

purchased for C., but on their own credit, goods 
abroad, debiting C. with the price & a commission. 
The goods were warehoused in London in pltfs.* 
name. C. in his own name engaged room for the 
goods in the sliip JE*., wliich had been put up as a 
general ship for Calcutta. Pltfs., at C.’s request, 
delivered the goods to a lighterman, but, with a 
view to preserve their lien, took the lighterman’s 
engagement to give them the mate’s receipt. The 
goods were shipped on the E, ; the mate’s receipt 
in blank was handed to the lighterman, who gave 
it to pltfs. C. promised pltfs. to redeem the mate’s 
receipt, but never did so, fraudulently induced 
the shipbrokers to get bills of lading to C.’s order, 
to be signed by the master, though the mate’s 
receipt w^as not produced. C. fraudulently 
indoraed these bills of lading for value to a bond 
fide indorsee. Pltfs. had no communication with 
the shipbrokers or captain till after the ship had 
sailed, when, the facts being discovered, they 
demanded the goods both in this country & on the 
arrival of the ship at Calcutta. The goods were 
delivered by the captain at Calcutta to the holders 
of the bills of lading. An ar^tion was brought for 
this conversion against th shipowner the 
captain. 

The only question left to the jury was, whether, 
under the circumstances, the master was justified 
in signing the bills of lading without the pro- 
duction of the mate’s receipt. The jury finding in 
the negative, pltfs. had the verdict against both 
defts. on the pleas of not guilty & not possessed : — 
Held : the property in the goods remained the 
property of pltfs., there never having been any 
delivery animo transferendi to C. — Schuster v, 
McKellar. (1857), 7 E. & B. 704 ; 20 L. J. Q. B. 
281 ; 29 L. T. O. 8. 225 ; 3 .Tur. N. S. 1320 ; 6 
W. R. 656; 119 E. R. 1407. 

Annotations: — Expld. Hatheeli^ v. Lalng, Lalng v. Zedon 
(1873), L. R. 17 Eq. 92. Refd. Wagstaff v. Anderson 
(1879), 4 C. P. D. 283; BaumvollManufaotur Von Schelblor 
v. Giichrest & Furness, [1891] 2 Q. B. 310. Mentd. 
Dalyoll V. Tyrcr (1858), E. B. & E. 899 ; The St. CJoud 
(1863), Brown. & Lush. 4; Sandeman v, Sciut (1866), 
L. R. 2 Q. B. 86 ; Omoa & Cleland Coal & Iron Co. v, 
Huntley (1877), 2 C. P. D. 464. 

1824.. .] — Falk v, Fletcher, No. 1307, 

ante, 

1325. .] — Evans v, Nichol, No. 1118, 

a7de. 

C, Delivery in Exchange for Payment. 

(a) In General 

1326. Whether passing of property suspended — 
Sale for ready money — Waiver by seller.] — 

Haswell V, Hunt (1726), cited in 5 Term Rep. 
at p. 231 ; 101 E. R. 130. 

Annotations: — Distd. Tooke v, HoUingworth (1793), 5 Term 
Rep, 216 ; Load v. Green (1846), 15 M. & W. 216. 

1327. Sale against acceptance of bill of 

exchange — Bill of lading sent to third party.] — 
C., a merchant at Waterford, had been in the habit 
of consigning cargoes of grain to B., a corn factor 

PART IV. SECT. 1, SUB-SECT. 6.— 

B. (b). 

o. Whether property passes — Lien 


in Bristol, who had been accustomed to accept 
bills on the faith of such consignments. C. wrote 
to B., stating that he was about to ship him a 
cargo of oats, & that he had drawm on him for 
£550 in anticipation of it, & desiring him to effect 
an insurance on the cargo. C. remitted the bill 
to B., & he accepted it. Before the vessel sailed, 
C. stopped payment, & he then sent the bill of 
lading, mdorsed in blank, to F., another factor at 
Bristol, not informing him of his engagement with 
B. When the vessel arrived, F., for his own 
convenience, transmitted the bill of lading to B., 
desiring him to act for him. B. paid the freight, 
& took possession of the cargo, as a security for his 
own claim on C., & it was afterwards taken out 
of his possession by defts., who also were creditors 
of 0., under a foreign attachment against C. out 
of the Tolzey ct. of Bristol : — Held : B. had not 
such a property in the goods as to enable him to 
maintain trover against defts. — Bruce v. Wait 
(1837), 3 M. & W. 15 ; Murp. & H. 339 ; 7 L. J. Ex. 
17 ; 150 E. R. 1036. 

Annotations : — Distd. Bryans v. Nix (1839), 4 M. & W. 775 ; 

Evans v. Nichol (1841), 3 Man. & G. 614. 

1328. Waiver by seller.] — M., the 

alleged bkpt., had contracted with H. B. for 
the purchase of a quantity of wine, subject to a 
stipulation that H. & B. were not to be obliged 
to deliver it before payment of a bill of exchange 
held by them, unless they chose so to do, or unless 
M. absolutely required the wine for the purposes 
of his business. M. afterwards executed a deed 
of composition under Bkpey. Act, 1801 (c. 134), 
s. 192 ; & in the schedule filed in pui‘suance of 
the General Order of. May, 1862, the debt set 
opposite the names of IT. & B., who were assenting 
creditors, included the price of the wine which 
was not yet delivered : — Held : if the right to 
retain the wine was to be regarded as a security, 
it was a security for the payment of the bill & 
not for the price of the wine, & consequently H. 
& B. were entitled to sign the deed as creditors 
for the full amount of the unpaid purchase- 
money. — Re Middleton, Ex p. Middleton (1861), 

3 De G. J. & 8m. 201 ; 33 L. J. Bey. 36 ; 10 
L. T. 82 ; 46 E. R. 614, L. C. 

1329. .] — By a bill of lading, goods 

are deliverable to J., if he should accept & pay a 
bill of exchange : if not, to the holder of the bill 
of exchange, .t. accepts the bill of exchange, & 
indorses the bill of lading for a valuable considera- 
tion ; but does not pay the bill of exchange when 
due. Upon its dishonour ; — Held : the property 
in the goods vested in the holder of it, & ho might 
maintain trover for the goods against the indorsee 
of the bill of lading. — Barrow v. Coles (1811), 

3 Camp, 92 ; 170 E. R. 1316, N. P. 

A?inotaiion : — Distd. Mitchel v. Ede (1840), 11 Ad. & El. 888. 

1330. Sale against cash or bills — Election 

by buyer to pay by bill — Acceptance of bill by 
seller.] — Cowas-Jee v. Thompson, No. 1659, post, 

1331. Shipment on buyer’s ship — Bill of 

lading taken by seller — Blank bill wrongfully 
taken.] — A. being indebted to pltf. accepts an 
order to pm’chase goods for him at R., & puts 
them on board pltf.’s vessel sent for them as 
pltf.’s goods, advises him of the shipment for 
pltf.’s risk & on his account, & remits him the 
nvoices. He procures the master to sign bills 
of lading to the order of blank, assuring him 
t is immaterial. He then draws on pltf., & 
transmits the bills & bill of lading to an agent in 

bill — On restriction of credit by bank ,] — 
Brandt & (Do. v, Dickson (1876), 3 
R. (a. of Sess.) 375 ; 13 Sc. L. R. 226. 
—SCOT. 


note.] — Mookk v. Johnston (1909), 9 
W. L. R. 642. — CAN. 

P. Refusal of buyer to accept 



Part IV. — Effects 

this country, with instructions, that if pltf. does 
not accept the bills, the agent should indorse over 
the bill of lading to the payee of the bills, which is 
accordingly done ; — Held : the property in the 
goods was changed by the delivery on board pltf.’s 
ship & the subsequent indorsement of the bill of 
lading was inoperative. — O gle v, Atkinson (1814), 

5 Taunt. 759 ; 1 Marsh. 323 ; 128 E. R. 890. 

Annotations Mitchol v. Edo .(1840), 11 Ad. & El. 

888. Consd. Wilmshurst v. liowkcr (1844), 7 Man. & G. 
882. Distd. Walt r. Baker (1848), 2 Exch. 1 ; Turner, 
etc. V, Liverpool Docks Trustees (1851), 6 Exch. 543 ; 
Brown v. Hare (1858), 27 L. J. Ex. 372 ; Schotamana v. 
L. & Y. Ry. (1865), L. R. 1 Eq. 349. Refd. Gosling r. 
Blrnlo (1831), 7 Bing. 339 ; Cheesman v. ExaU (1851), 6 
Exch. 341 ; Gaharron v. Krceft, Kreoft v. Thompson 
(1875), L. R. 10 Exch. 274. Mentd. Watson r. Lano 
(1856), 11 Exch. 769 ; Delaney v. Eox (1857), 2 C. B. N. S. 
7G8 ; Thorne v. Tilbury (1858), 3 H. & N. 534. 

1332. -.] — Mitchel V. Ede, No. 
1038, ante, 

1333. Delivery of goods— Conditional on 
redelivery of seller’s acceptances.] — Loeschman v, 
Williams, No. 2210, po.sf. 

1834. Conditional on withdrawal of 

bills.] — Bishop v, Shillito (1819), 2 B. & Aid. 
329, n. ; 106 E. R. 387. 

Annotations: — Expld. Hornblower v. 1‘roud (1819), 2 B. & 
Aid. 327. Distd. Re Middleton, Ex p. Middleton (1864), 

3 Do G. J. & Sm. 201. 

1335. Conditional on payment of 

balance of price.] — Dupont v, BiitTLSii South 
Africa Co. (1901), 18 T. L. R. 24. 

Annotation: — Refd. The IMiramichi, [1915] P. 71. 

1336. Assignment on general accciunt with 

factor.] — O. had been in the habit of shipping goods 
at Newry, consigned to A. at Liverpool, to be sold 
on O.’s account, & of thereupon drawing bills of 
exchange upon A., frequently in anticipation of 
future consignments. On Jan. 5, 1819, there was 
due to A. a balance of £1,659 arising out of these 
transactions. On Jan. 6, O. shipped on board a 
ship of C.’s goods for IJverpool to the amotmt of 
£592 : consigned them to A., sending him the bill 
of lading & invoice ; & at the same time drew on 
him a bill for £500. A. having refused to accept 
the bill, O. indemnified C., who thereupon landed 
the goods at Newry, & redelivered them to O. : — 
Held : A. might sue C. in assumpsit for the non- 
delivery of the goods. — A nderson v. Clark (1824), 

2 Bing. 20; 130E. R. 211. 

Annotation : — Apld. Bryans v. Nix (1839), 4 M. & W. 775. 

1337. Payment against delivery of Invoice 

6c bill of lading — Shipment “ on account & at risk 
of ” buyer — Indorsement of bill of lading to buyer.] 

— B. sold to A. wheat, the price to be paid by 
banker’s draft on Ijomlon at two months, to be 
remitted on receipt of invoice & bill of lading, 
which B. shipped by order of A., to bo carried to 
M. for the account A at the risk of A., there to be 
delivered to A. ; B. delivered the wheat to the 
master of the vessel, who took i)ossession thereof ; 
the master signed a bill of lading to deliver the 
wheat to the ord(^r of B., who indorsed such bill 
of lading to A., <fc made an invoice, & sent the 
invoice & bill of lading to A, in a letter, requiring 
A. to remit in course, which letter, with the invoice 

6 bill of lading, were received by A. A. having 
received the bill of lading & invoice, & having 
failed to remit the banker’s draft, B. assumed to 
revoke & rescind the sale, & caused the wheat to be 
stopped in its passage to A., etc. : — Held . by th(^ 
delivery of the wlieat to the master of the vessel 
for the account & at tlie risk of A., & the trans- 
mission of the indorsed bill of lading, B. had so 
parted with the property & right of possession, as 
not to be entitled to intercept the delivery. — 
Wllmshurst v. Bowker (1844), 7 Man. & G. 882 ; 
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8 Scott, N. E. 571 ; 12 L. J. Ex. 475 ; 135 E. E. 
358, Ex. Oh. ; revsg, (1841), 2 Man. & G. 192. 
Annotations : — Apld. v. Cotesworth (1852), 7 Exch. 

695 : Re Chadwick, Ex p. Catling (1873), 29 L. T. 431. 
Refd. Mllgate v, Kebble (1841), Drinkwater, 225 ; Sheridan 
tJ. New Quay Co. (1858), 4 C. B. N. 8. 618 ; Fraser v. Witt 
(1868), L. K. 7 Eq. 64 ; Shepherd v. Harrison (1869), 
L. R. 4 Q. B. 196. 

1338. Payment against wharfinger’s trans- 

fer note.] — Godts v. Rose, No. 1076, ante, 

1339. Payment against delivery of mate’s 

receipt.] — Schuster v. MoKellar, No. 1323, ante, 

1340. Payment against bill of lading— In 

hands of seller’s agent.] — Coals were sold at Hull, 
Sc shipped on board a vessel chartered by the 
buyer, to be paid for in cash against bill of lading 
in the hands of the seller’s agent in London 
Held : that no property passed to the buyer until 
the condition was fulfilled, &, the price being 
unpaid, the seller was entitled to intercept the 
delivery. — Moakes v, Nicoi^on (1865), 19 O. B. 
N. S. 290 ; 34 L. J. 0. P. 273 ; 12 L. T. 673 ; 144 
E. R. 798. 

Annotations: — Apprvd. Shepherd v. Harrison (1871), L. 11. 
5 H. L. 116. Consd. Gaharron v. Kreeft, Kreeft v, 
Thompson (1875), L. R. 10 Exch. 274. Refd. The Kron- 
prinsossan Margareta, The Parana, etc., [1921] 1 A. C. 
486. 

1341. — -.] — Sanders v, Maclean, No. 

1936, 2^ost, 

1342. — Cash against shipping documents — 
Payment not made within reasonable time.] — 

Ryan v, Ridley & Co., No. 2369, post. 

1343. .] — Where in a c.i.f. contract 

provision is made for payment of cash against 
documents the presumption is that the retention 
of the documents until payment imports that the 
riglit of disposal of the goods is reserved by the 
seller, & the property in the goods does not pass 
until payment is made. — E astwood & Holt v. 
Studer (1926), 31 Com. Cas. 251. 

1344. Intention to pass property on shipment — 
Possession of cargo 6c bill of lading withheld till 
actual payment.] — The enemy character of goods 
seized as prize is to be determined by the general 
property as opened to any special proprietary 
right, & not by risk ; & the fact that the contract 
between the vendor Sc the purchaser was entered 
into with reference to the law of some country 
other than England is immaterial, unless it be 
proved that such law ditlers in some material 
respect from English law. 

In a case in wJiicli it appeared from the facts 
that the intention of the parties to the contract 
was that the property in the cargo should pass to 
the purchaser on shipment Sc be at his risk but that 
he was not intended to have possession of it, or 
of the bills of lading, until actual payment of the 
purchase price at the expiration of an agreed period 
of credit, which did not expire till after the ship 
had been cai>tured ; — Held : the inference that 
the property in the cargo had passed to the 
purchaser before the capture was not displaced 
by the form of the bills of lading, wliich was 
ambiguous. 

If the seller deal with the biU of lading only to 
secure the contract price . . . the primd facie 
presumption in such a case appears to be that the 
roperty is to pass only on the performance by the 
uyer of his part of the contract. Sc not foi’thwith 
subject to the seller’s lien. Inasmuch, however, 
as the object to be attained, namely, securing the 
contract price, may be attained by the seller 
merely reserving a lien, the inference that the 
property is to pass on the performance of a condi- 
tion only is necessarily somewhat weak. Sc may be 
rebutted by the other circumstances of the case 
(Lord Parker). — The Parchim, [1918] A. 0. 
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Sect. 1 . — Transfer of property from seller to buyer : 
Sub-sect. 6, C. (a) (b).] 


167 ; 87 L. J. P. 18 ; 117 L. T. 738 ; 31 T. L. R. 
63 ; 14 Asp. M. L. 0. 190, P. C. 


Annotatiom :—Cora^. The Dcrfflintfor (No. 2) (1918), 87 
L. J. P. C. 195 ; Eastwood & Holt v. Studer (1926), 31 
Com. Cas. 251. Reid. Dynainit Act. v. Kio Tinto Co., 
[1918] A. C. 292 ; The Annie Johnson, The Kronprinsessan 
Marff^ta, [1918] P. 154; The Palm Branch, [1919] 
A. C. 272 ; The Kronprinsessan Margrareta, The Parana, 
[1921] 1 A. G. 4 86. Mentd. The Hirlgo, The Halllngdal, 
etc., [19191 P. 204. 


(6) Delivery of Bill of Exchange and Bill of 
Lading. 

See Sale of Goods Act, 1893 (c. 71), s. 19 (3). 

1345. Whether passing of property suspended — 
Delivery of bill of lading to buyer — With advice of 
bill of exchange.! — Where the consignor of goods 
abroad advised the consignee by letter that he had 
chartered a certain ship on liis account & inclosed 
him an invoice of the goods laden on board, which 
were therein expressed to be for account &; risk 
of the consignee & also a bill of lading in the usual 
form, expressing the delivery to be made to order, 
etc., he paying freight for the said goods according 
In charter party ; ^ & the letter of advice also 
informed the consignee that the consignor had 
drawn bills on him at three months for the value 
of the cargo : — Held : the invoice <fe bill of lading 
sent to the consignee & the delivery of the goods to 
the captain vested the property in the consignee, 
subject only to be divested by the consignor’s 
nght to stop the goods in transitu in case of the 
insolvency of the other. — Walley v. Montgomery 
(1803), 3 East, 585 ; 102 E. ‘1. 721. 

Annotations: — Distd. Mltchel v. Edo (1840), 11 Ad. & El. 
£onsd. WUiiishm-st Bowker (1841), 2 Man. & G. 

792. Refd. Shepherd v. Harrison (1871), L. R. 5 H. L. 


1346. -In 1845, defts., com- 

mission agents in Ix)ndon, wrote to pltfs., mer- 
chants at Madras, as follows : — “ at the request 
of Messrs. K. Si L. of Glasgow, we beg to open a 
credit in your favour to the extent of £1 ,500, to bo 
applied to the execution of an order they have given 
you for Madras handkerchiefs & for cost of which, 
as produced, you draw on us at the customary date, 
on forwarding bills of Jading to our order.” In 
consequence of this letter, two orders given by K. 
& L. were executed by pltfs., who forwarded the 
goods & bills of lading to defts., & they accepted 
& paid bills drawn on them in accordance with the 
letter. In Peb. 1847, K. & L. wiote to pltfs., 
inclosing patterns for a third order, & saying 
“ you will draw for cost, & consign goods as before.” 
Pltfs. executed this order, & on Aug. 21 shipped the 
goods on account of K. & L. & sent to defts. the 
invoice bill of lading inclosed in a letter, saying, 
” we have as usual drawn upon you at six months 
for the equivalent of the iunount of invoice.” The 
bill of lading stated the goods to have been 
” shipped by pltfs., & to be deliverable to defts. 
or their assigns, on payment of freight.” The 
invoice stated, that the goods were ” consigned to 
defts. on account &; risk of K. & L.” The letter 
containing the bill of lading & invoice was received 
by defts. on Aug. 26, and the goods arrived in 
Ixmdon on Oct. 21. On the same day, pltfs.* 
agent received a bill drawn against the goods & 
caused it to be presented to defts. for acceptance, 
but they refused to accept it. On Oct. 27, K. L. 
stopped payment. The goods were received by 
defts. under the bill of lading, «&:- sold, & the 
proceeds retained by them. On Mar. 4, 1848, 
pltfs. gave defts. notice that they claimed to stop 
the goods in iransiht, defts. having refused to 


accept the bills ; & pltfs. subsequently brought an 
action to recover the proceeds of the sale as money 
received for their use : — Held : (1 ) it was a 

question for the judge, & not for the jury, to decide 
whether, under the circumstances, the property 
in the goods vested absolutely in K. & L. or merely 
conditionally on the acceptance of the bill by 
defts. ; (2) the contract was not subject to the 
condition, either precedent or subsequent, that 
defts. should accept the bill, but that the property 
in the goods vested absolutely in K. & L. upon the 
delivery on board the ship & i transmission of 
the bill of lading to defts. ; (3) if pltfs. had in- 
tended to preserve their right of property in the 
goods until the bill was accepted, they should have 
transmitted the bill of lading indorsed in blank 
to an agent, to be delivered over only in case the 
bill was accepted. — Key v. Cotesworth (1852), 
7 Exch. 595 ; 22 L. J. Ex. 4 ; 19 L. T. O. S. 145 ; 
1.55 E. R. 1085. 

AmwMions : — As (1) Reid. Joyce -w. Swann (1864), 17 


403. Oenerally. Mentd. Torrance v. I^ank of British 

North America (1873), L. R. 5 P. C. 246. 

1347. .] — A firm of merchants in 

England employed a him. of merchants in South 
America as their agents to pin*chase goods & send 
them to England. The foreign firm drew bills on 
the English firm & sold them in South America, 
Si with the i)roceeds purchased goods which they 
shipped to England, sending the bills of lading 
directly to the English firm, & at the same time 
advising them of the drawing of the bills, by means 
of which they had purchased the goods, & request- 
ing them to carry the invoice price of the goods to 
their account. The English firm went into lipuida- 
tion & the foreign firm also became bkpt. When 
the English firm stopped payment, a cargo of goods 
was in transitu^ & some of the bills drawn for 
purchasing them had been accepted by the English 
firm, but not paid, others had not been accepted. 
The trustee in the liquidation took possession of 
the cargo on its arrival. The creditors of the 
foreign flim claimed to have the goods appropriated 
to meet the bills drawn in respect of them : — 
Held : the foreign firm, whether regarded as the 
agents of the English firm or as vendors, had 
parted with all property in the goods, <& had no 
power to direct the aj^j^ropriation of the x^roceeds. — 
Re Tappenbeck, Ex p. Banner (1876), 2 Oh. D. 
278 ; 45 L. .1. Bey. 73 ; 34 L. T. 199 ; 24 W. R. 
476, G. A. 

Annotations: — Apld. Phelps, Stokes v. Comber (1884), 26 

Oh. D. 755. Consd. KbpJff v. Brandt (1901), 84 L. T. 

748. Refd. The Kronprinsessan Margareta, The l*arana, 

etc., [1921] 1 A. O. 480\ 

1348. .] — Defts. carried on busi- 

ness in London, & their practice was Uy sell in their 
owm names goods shipped to them by P. & co. who 
carried on business abroad. P. & co. used to 
specify in advising draff^s against what particular 
shipments same were drawn, so as to enable defts. 
to tell whether the particular shipments consigned 
to them did in fact cover the then outstanding 
drafts, but not to affect their right to treat all 
shipping documents as cover for the whole account 
between them & P. & co. P. & co. used likewise 
to draw upon pltfs., who also carried on business 
in London, against shipments of goods, bills which 
Xdtfs. accepted, P. k, co. afterwards forwarding to 
them, as security, before the bills reached maturity, 
bills drawn by P. &; co. on first class firms, among 
them being defts., accompanied by the shipping 
documents of the goods shipped by them to such 
firms, & on such films accepting the bills pltfs. 
would hand over to them the shipping documents 
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which otherwise would have been retained. 
Defts. having received instructions from P. & co. 
to sell certain goods at a specified price, entered 
into contracts for the sale thereof. Subsequently 
P. & CO. wrote to the defts. that they had drawn 
upon them agaii^t the goods & the bills were 
specified. The bills were drawn to the order of 
pltfs. by P. & CO. upon defts. for various sums, & 
were together intended to provide for part of the 
credit or advances made by pltfs. to P. & co. 
Bills of lading for the goods, indorsed in favour of 
defts., were afterwards forwarded to them by 
P. & CO. Defts. took possession of the bills of 
lading & applied them in satisfying, so far as they 
would go, the contracts into which they had 
entered ; but, becoming doubtful as to the 
financial position of P. &> co.’s firm, they declined 
to accept the bills of exchange, Sc claimed to treat 
the proceeds of sale of the goods as available for 
payment of the general balance of account between 
themselves & P. co. : — Held : there was no 

specific appropriation of the goods in favour of 

E ltfs. ; defts. were not compellable to accept the 
ills ; & nothing had been done to defeat the 

primary right of defts., in whose custody the goods 
were, to deal with them for their own purposes 
& irrespective of any rights of pltfs. — K onig v. 
Brandt (1901), 84 L. T. 748 ; 9 Asp. M. L. C. 199, 
C. A. 

1349 . Through seller *s agent.] — K ey 

V. Cotes WORTH, No. 1340, a7ite, 

1350, .] — Shepherd v. Harri- 

son, No. 1355, post. 

1361. .] — 22c Tappenheck, A’a: p. 

Banner, No. 1347, a7iie. 

1352. -.] — In fulfilment of a con- 

tract for the sale of a certain quantity of copper 
the sellers forwarded to the buyer a bill of lading 
indorsed in blank for copper shipped on defts.* 
ship, together with a draft for the price of the 
copper for acceptance. The buyer, who was 
insolvent, did not accept the drjiit, & delivered the 
bill of lading to pltfs. in fulfilment of a contract 
which he had, previously to obtaining i>osse8sion 
of the bill of lading, made for the sale to them of 
copper, Sc they thereupon i^aid him the price of 
the copper. Pltfs. took the bill of lading in good 
faith. Sc without notice of the rights of the original 
sellers in respect of the copper. The sellers 
stopped the copper in transitu. In an action by 
pltfs. against defts. for non-delivery of the copper : 
— Held : the buyer having obtained possession 
of the bill of lading with the consent of the sellers, 
the transfer of it by liim to pltfs. gave them a good 
title to the copper under Sale of Goods Act, 1893 
(c. 71), s. 25 (2), & the sellers had no right to stop 
it in transitu. 

However fraudulent the person in actual 
custody may have been in obtaining the possession, 
provided it did not amount to larceny by a trick, 
Sc however grossly he may abuse confidence reposed 
in him, or violate the mandate under which he got 
possession, he can by his disposition give a good 
title to the purchaser (Collins, L.J.). — Oahn v. 
Pockett’s Bristol Channel Steam Packet Co., 
[1899] 1 Q. B. 643 ; 68 L. J. Q. B. 515 ; 80 L. T. 
269 ; 47 W. K. 422 ; 15 T. L. It. 247 ; 43 Sol. Jo. 
331 ; 8 Asp. M. L. C. 517 ; 4 Com. Cas. 168, C. A. 
Annotatiom : — Consd. Oppeuhcimer r. Frazer & Wyatt, 


[1907] 2 K. B. 50 ; Folkea v. King, [1923] 1 K. B. 282, 
Eeld. Oppenhoimer v. Attenborough, [1907] 1 K. B. 510 ; 
Lake v, Simmons, [1920] 2 K. B. 51. 


1353. — In jmrsuance of a con- 
tract note, providing for cost, insurance & freight 
of a parcel of wood goods, the sellers in Christiania 
shipped the goods under a bill of lading to the 
order of their London agents, who forwarded it to 
the buyers at Exeter, Sc authorised them to retain 
it against their acceptance at four months, or cash 
less discount. The buyers elected to pay in cash ; 
but their country cheque posted to London was not 
credited as paid imtiJ three days after the carrying 
vessel had been in collision with another vessel Sc 
the goods had been damaged. The carrying 
vessel put into a port of distress, where the goods 
were sold on behalf of underwriters, with whom 
the sellers’ agents had effected a policy for the 
benefit of whom it might concern. The under- 
writers subsequently paid the buyers as for a total 
loss, Sc the sellers retained the proceeds of the 
cheque representing the invoice price of the goods. 
In an action of damage by collision brought against 
the other vessel by the owners of the goods in the 
carrying ship, the names of the buyers were given 
as pltfs., but the ct. held that the buyers had no 
right of action, as the property in the goods was 
not vested in them at the time of the collision. 
By leave the names of the sellers were added as 
pltfs., &, the other vessel having been found alone 
to blame, the amount of the damage was referred 
to the registrar, who rejected the claim of the sellers 
suing on behalf of the underwriters on the ground 
that, as the sellers had been paid by the buyers 
the sound value of the goods they had not sustained 
any loss in respect of which subrogation could arise. 
Uiis report was confirmed by the judge sitting in 
AdmJty. : — Held : the passing of the cheque from 
buyers to sellers did not deprive the underwriters 
of their right to recover the loss from the wrongdoer 
in the name of the sellers, who were the owners of 
the goods at the time of the collision. — The Char 
LOTTE. [1908] P. 206 ; 77 L. J. P. 132 ; 99 L. T. 
380 ; 24 T. L. K. 416 ; 11 Asp. M. L. C. 87, 
C. A, 

See, now, Sale of Goods Act, 1893 (c. 71), s. 
19 (3). 

1354. Delivery of both bill of lading & bill 

of exchange — To seller’s agent.] — A., who resided 
at Manchester, contracted to buy of B., at Dum- 
fries, a quantity of uak bark, to be shipped “ for 
delivery at Liverpool.” B. accordingly shipped 
the baik, to be delivered at Liverj5ool to defts., 
who were wharfingers Sc carriers there, to be by 
them forwarded to A. at Manchester. The bark 
was to be paid for in cash ; & B. sent a bill of 
lading, making it deliverable to “ A. or his assigns,” 
together with a bill of exchange payable on 
demand, through his bankers, to the Manchester 
Sc Salford Bank, with instructions to X)resent the 
bill for acceptance. The bank at Manchester were 
unable to find A., Sc accordingly they returned the 
bill of lading Sc draft to B. Before the bill of 
lading had been so returned, B., who was at Liver- 
pool when the bark arrived there, believing from 
the representations of an agent of pltf., who had 
bought the bark of A., that the bill of lading had 
been duly handed over to A., assented to the bark 
being delivered to (lefts, for the purpose of its 


PART IV. SECT. 1, SUB-SECT. 6.— 
C. (b). 

1349 i. Whether passing of property 
suspended — Delivery of hill of uading to 
buyer — Through seUer*8 agent.] — Goods 
were shipped under a bill of lading 
deliverable to the order of the seller 's 
an^ntfl, A bank paid the draft on the 


jim'chaser, which was payable on 
demand, & obtained the bill of lading, 
which was Indorsed in blank : — Held : 
the property in the goods passed to 
the bank on their taking up the draft, 
subject to on understanding with the 
vendors that it would deliver them to 
tho purobaser on payment of the 


draft. — N ash v. Ueoroe, Doronrv 
& Co. (1911), 30 N. Z. L. H. 1122.— 

N.Z. 

q. With sfipulution 

for acceptance by return of posb] — 
BitoniE V. Todd & Co. (1811), 17 
Fac. Coll. 609.— SCOT. 
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Sect, 1, — Transfer of property from seller to buyer : 

Sub-sect 6, C. (&).] 

being carried to Manchester for pltf. ; but, upon 
subsequently discovering that A. had not got the 
bill of lading or paid for the bark, B. claimed & 
received it from defts . : — Held : under the circum- 
stances, the property in the bark never passed to 
A., & consequently that B. had a right to counter- 
mand the delivery ; & it was competent to defts., 
notwithstanding they had received the bark to be 
carried for pltf., to set up the title of B., in an 
action brought against them by pltf. — Sheridan 
V. New Quay Co. fl858), 4 C. B. N. S. 618 ; 28 
L. J. C. P. 58 ; 33 L. T. O. S. 238 ; 5 Jur. N. S, 
248; HOE. K. 1234. 

Annotations : — Refd. European & Australian Royal Mail Co. 

V. Royal Moll Steam I%ckot Co. (1861), 30 L. J. C. P. 
247 ; Riddle v. Bond (1865), 6 B..& S. 225 ; Sea«rave u. 
Union Marino Insoe. (1866), B. R. 1 C. P. 305 ; Shepherd 
V. Harrison (1869), 17 W. R. 609. 

1355. .] — (1) In taking a bill of 

lading, the vendor of the goods who ships them 
controls the possession of the captain, & makes 
him accountable to deliver the cargo according to 
its terms. It is the symbol of property, & the 
holder of it retains the property in himself. It is 
not inconsistent with a statement in the invoice 
that the goods are “ shipped on account & at the 
risk ” of the consignee. The jus disponendi is still 
reserved to the shipper through the medium of 
the bill of lading. 

(2) The burden of showing the existence of a 
ditierent state of things lies on the person who 
contradicts what would be the ordinary legal 
conclusion from the transaction. 

(3) Where a biU of lading <fc a bill of exchange 
to cover the goods includec in the bill of lading, 
aie sent in a letter to a vendee of the goods, it is 
a well understood iiile that the bill of exchange 
must bo accepted, or the bill of lading cannot be 
retained. Where a bill of exchange is not accepted, 
but the bill of lading is retained, the bill of lading 
acquired in that manner gives no right of property 
to the person so acquiring it, 

8., who was in good credit with P. & N., at 
Brazil, desired them to purchase cotton for him. 
Their agent in England was G. They did purchase 
the cotton, & sent it, the invoice described it as 
shipped on account <fe at the risk of S. The invoice 
& two bills of lading were enclosed in a letter to 
G., who forwarded the invoice one of the bills 
of lading, together with a bill of exchange for the 
price of the cotton to S. in a letter in which they 
said : “ We enclose bill of lading, etc., shipped 
by P. & N. on your account. We hand also the 
draft on your good selves for costs of the cotton, 
to which we beg your protection.” S. wrote an 
answer making some complaints about the quality 
& price of the cotton, & after referring to some 
previous transaction, said that these circumstances 
stood in the way of his accepting the bill. He 
handed over the bill of lading to his brokers, who 
paid the freight, & obtained from the shipowners 
a delivery order ; but before the cotton was 
actually delivered to the brokers of S., G. inter- 
posed, & on the authority of a duplicate bill of 
lading obtained delivery of the cotton : — Held : 
the property in the cotton had not, under these 
circumstances, passed to S., but remained with 
P. & N., whose agent was lawfully justified in 
taking possession of the cotton. — Shepherd v, 
Harrison (1871), L.' B. 6 H. L. 116 ; 40 L. J. Q. B. 
148 ; 24 L. T. 857 ; 20 W. B. 1 ; 1 Asp. M. L. C. 
66, H. L. 

Annotations: — As to (1) Consd. Cahn v. Pockett's Bristol 
Channel Steam Packet Co., [1899] 1 Q. B. 64 3. Retd. 
Gabarron v, Kreoft, Kreeft v. Thompson (1876), L. li. 10 
Exch. 274 ; Banco de Lima v. Anglo-Peruvlau Bank 


Shuter, No. 


(1878). 8 Ch. D. 160. As to (3) Distd..lto Tap, , 
% p: Banner (1876), 2 Oh. t), 278. A»ld. v. 

Imperial Ottoman Bank (1878), 3 Ex. D. 164. Consd. 
Rew V, Pa™, Douthwolbe (1885), 63 L. £. 932 ; 

Pockett's Bristol Channel Steam Packet Qo., [1899] 1 
g. B. 643. Distd. Konlg v. Brandt G^Ol), 84 L. I. 748. 
Apld. Barton, Thompson v. Vigors (1900), 110 L. T. 
6^. n. Consd. The Kronprinsessan Margaret, The 
Parana, [1921] 1 A. 0. 486, Refd. Banco de Lima v. 
Anglo -Peruvian Bank (1878), 8 Ch. D. 

Johnson, The Ki’onprinsessan Margareta, [1918] 1 . 164 , 
Guaranty Trust Co. of New York v. Hannay, [1918] 2 

K. B. 623 ; Folkes v. King, [1923] 1 K. B. 282. Generally. 
Mentd. ito Ygleslas, Exp. Gomez (1875), 10 Ch. App. 639 , 
Laurie & Morowood v. Dudin (1926), 134 L. T. 309. 

1356 . — -.]— Ogg V. 

1312, an/e. , . . 

1357 . -.] — P. shipped bOO tons 
of umber upon a vessel chartered for pltf. The 
bills of lading made the umber deliverable to the 
order of P. or assigns. Pltf. insured the umber. 

A bill of exchange drawn by P. on pltf., which had 
been discounted by deft.’s bank, to whom the bills 
of lading had been transferred, having been refused 
acceptance, a second bill was drawn by P. to the 
order of C. on pltf., & was given to defts. m 
exchange for the first bill, upon the terms that 
pltf. should accept pay the second bill apmst 
the delivery of the bill of lading. The umber & 
the bill of exchange reached their destination at 
the same time, but pltf. declined to accept the 
bill. The umber was, therefore, entered at the 
custom house in deft.’s name. Subsequently 
pltf. tendered the amount of the bill of exchange 
& demanded the bill of lading, but defts. refused 
to give up the bill of lading ; pltf. ofiered a guaran- 
tee for the freight, which ofier was not accepted 
by defts., & they sold the cargo :—Held: the 
property in the umbei^ passed to pltf., & pltf. was 
entitled to rticover. , . . 

If, however, the vendor, when shipping the 
articles which he intends to deliver under the 
contract, takes the bill of lading to his own order 
& does so, not as agent or on behalf of the pur- 
chaser, but on his own behalf, it is held that he 
thereby reserves to himself a power of disposing 
of the property & that consequently there is no 
final appropriation & the property does not on 
shipment pass to the purchasers. When the 
vendor on shipment takes the bill of lading to his 
own order he has the power of absolutely disposing 
of the cargo (Cotton, L.J.). . • 

If the vendor deals with or claims to retain tiie 
bill of lading in order to secure the contmet price, 
as when he sends forward the bill of lading with a 
bill of exchange attached, with directions that the 
bill of lading is not to be delivered to the purchaser 
till acceptance or payment of the bill of exchange, 
/he appropriation is not absolute ... & until 
such acceptance or pa^mient or tendee, the property 
in the goods does not pass to the purchaser . . . 
But if the bill of lading has been dealt with only 
to secure the contract price, there is neither prin- 
ciple nor authority for holding that m such a case 
the goods shipped for the purpose of completmg 
the contract do not, on payment or tendee by the 
purchaser of the contract price, rest m him (COOTON, 

L. J.).— Mirabita v. Imperial ^ttoman Bank 
( 1878), 3 Ex. D. 164 ; 47 L. J. Q. B. 418 ; 38 L. T. 
597 ; 3 Asp. M. L. 0. 591, C. A. 

Annotations .— Consd. Amhold Karberg v. Bl^he Green. 
Joiirdain, Schneider v. Burgett & Now^m, [1916] 2 K. B. 
379. Apld. The Annie Johnson, 'Ibo Kronprhisessan 
[1918] P. 154. It is woU known that these 
poi?wns of the Act [Sale of Goods Act, 1^3 (o. 71), 
fl 18 r 5 s 19 (1) (3)] wore founded on the judgment of 

CotL'- l’. j.l to V. 

Refd. ’bupont v. British South ,G901h 18 

T/ L. R. 24 ; Biddell v. E. Clfemens Horst, [1911] 1 K. B. 
934 • The Mlramichi, [1915] P. 71 ; Guaranty Trust Co. 
of New York v. Hannay. [1918] 2 K. H. 6-3 ; Phe Paghlm, 
■^10181 A c ir>7 * Wiloock v. Pinto, [1920] i k. B. 31). 

^ Be Nathan, Ex p. Stapleton (1879), 10 Oh. D, 586. 
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1358. .,] — A shipload of timber 
having been coi^igned to defts., the consignor sent 
toe bill of lading, & other shipping documents, 
& also a bill of exchange, to pltfs., in pursuance of 
toe usual course of business between him & them, 
to cover certain advances which they from time to 
time made to him. Pltfs, placed the shipping 
documents & bill of exchange relating to the cargo 
of timber in the hands of agents, who acted 
between pltfs. & defts. The agents at the request 
of pltfs. forwarded the documents to defts., in 
order to have the bill of exchange accepted by 
them. Shortly afterwards defts. informed the 
agents that the cargo was thoroughly out of 
condition, & that they could not take it in its then 
state. The agents replied that, unless defts. 
returned the bill of exchange accepted, they ought 
to send back the shipping documents. This 
defts. declined to do, as they had paid part of the 
freight, & intended to take possession of the cargo. 
Later on they stated that they had been compelled 
to I’emove the cargo under the rules of the dock 
co., but that, if the agents would repay them the 
freight <&; certain charges, & their profits on a 
portion of the cargo which they had sold, they 
would retui‘n the documents. Tlie agents replied 
that the matter must be left in the hands of pltfs., 
the owners of the cargo. Defts. then returned to 
the agents the bill of exchange unaccepted, but 
retained the bill of lading as security against 
freight & charges. They olTered to yield up the 
bill of lading on the freight cNc charges being 
refunded. Thereupon pltfs. commenced an action 
against (lefts., asking that they might be ordered 
to acjcept & deliver up the bill of exchange ; & 
that it might bo declared that, until such accept- 
ance & delivery, defts. were not entitled to retain 
the bill of lading. They also asked for an in- 
junction, receiver & damages. Owing to delay, 
caused by the fault of both parties, the action did 
not c()me on for hearing until about four years 
after its commencement : — HeAd : defts., having 
refused to accept the bill of exchange, were bound 
to have returned the shipping documents, which 
were only at their disposal on the condition that 
they should so accept the bill ; they wrongfully 
took possession of the cargo, & dealt with as its 
owners, although they had repudiated the contrac'.t, 
& refused to accept the bill of exchange, availing 
themselves of the bill of lading, which they had no 
right whatever to retain or make use of, to get that 
possession. — Rew v, Payne, Douthwaite & Co. 
(1885), 53 L. T. 932 ; 5 Asp. M. L. O. 515. 

1359. 7q buyer direct.] — S hepherd 

V, Harrison, No. 1355, ante. 

1360. .] — Oaun V, PocKETr’s 

Bristol Channel Steam Packet Co., No. 1352, 
ante. 

1361. — Through seller’s agent.] — Bar- 
ton, Thompson & Co. v. Vigers Brothers (1906), 
110 L. T. 607, n. ; 19 Cora. Cas. 175. 

Annotation : — Distd. Jordeson & Kahn v. London Hardwood 

Co. (1913), 110 L. T. 666. 

1362. .] — A contract was entered 

into by K., who carried on business at Riga, & 
deft., through the agency of J. & co., for the sale 
of certain timber to defts. c.i.f. London. 

The contract was signed by J. & co. as agents 
for K., & provided (inter alia) for payment “ by 
approved acceptances to seller’s or authorised 
agent’s draft.” The bill of lading for the timber 
was sent by K. to J. & co., upon whom K. drew for 
the price. The draft was accepted Sc paid by J, & 
co., who sent the draft & sliipping documents to 
defts., who kept the shipping documents & took 
delivery of the goods, but refused to accept the 


draft on the ground that the goods which they 
claimed to reject were not in accordance with the 
contract. The goods were subsequently sold by 
order of the ct, for about one-third of their invoice 
price, & it was admitted that they were not in 
accordance with the contract. In an action by 
K. to recover the price of the goods & by J. & co. 
to recover the amount of the draft : — Held : 
J. & co. were not entitled to maintain the action 
against defts. in the absence of any contract 
between themselves & defts. that the draft woydd 
be accepted the fact that they had paid K. making 
no difference, as it could not be relied upon by 
defts. in answer to an action against them by K. 
on the contract. — Jordeson Sc Co. & Kahn v, 
London Hardwood Co., Ltd. (1913), 110 L. T. 
666 ; 19 Com. Cas. 161. 

1363. Delivery of boat’s receipt to buyer — 

With advice of bill of exchange.] — ^Bryans v. Nix, 
No. 1117, ante. 

1364. Delivery of unlndorsed bill of lading 

to buyer — With advice of bill of exchange.] — B., a 

mercliant in England, in June &: July, 1830, sent 
ord('rs for the purchase of corn to pltfs., in Russia, 
desiring them to draw upon H. & co., in London, 
for the amount, Sc he chartered a ship belonging 
to (lefts.. Sc sent it to Russia to be freighted. On 
July 28, B. wrote a letter, cancelling the orders 
he had given. Upon Aug. 8, 1830, pltfs. informed 
B. that they had purchased a cargo for the ship, 
Sc should despatch it as soon as possible, addressed 
to II. Sc CO., London, expressing a hope that he 
would approve of what they had done, notwith- 
standing his last-mentioned communication. The 
cargo was afterwards shipped. Sc i^ltfs. by letter 
informed B. that they had shipped it on his account. 
Sc that they had forwarded an indorsed bill of lading 
to 11. Sc co., drawing upon tliem for part of the 
price, & upon liim, B., for the residue ; Sc they 
incl(')sed an unindorsed bill of lading to B. & an 
invoice of the wheat, in wliich it was stated to be 
bought for his order Sc on his account. The bills 
of exchange enclosed in this letter wore dis- 
honoured, whereupon pltf.’s agent in London 
delivered the indorsed bill of la(iing to H. Sc co. 
On Oct. 2, B. confirmed the revocation of his order. 
Sc on Nov. 24, the agent of pltfs. in England 
gave notice to tlie agent of B. tliat he should retain 
the whole of the wheat for pltfs. B. afterwards 
became desirous of liaving the wheat. Sc the niaster 
of the vessel in which the wheat was shipped 
delivered it to B.’s orders, Sc not to H. Sc co. pur- 
suant to the bill of lading. In an action brought 
against the shipowners for not delivering pursuant 
to pltf.’s orders, it was contended, that pltfs. were 
entitled to recover nominal darnage^s only, because 
the property in the wheat had actually vested in 
B. by the shipment : — Held : the property did 
not vest in B. absolutely upon the shipment, but 
only subject to a condition, that the bills were 
accepted, Sc in default of acceptance, it never 
did vest in him ; Sc consequently, pltfs. were 
entitled to recover the value of the wheat at the 
time when it was delivered to B.’s order. — Brandt 
V. Bowlby (1831), 2 B. & Ad. 932 ; 1 L. J. K. B. 
14 ; 109 E. R. 1389. 

Annotation : — FoUd. Shepherd v. Harrison (1809), L. 11. 4 

Q. B. 196. (See (1871), L. R. 5 H. L. IIC.) 

Delivery of unstamped bill of lading.] — See No. 

1340, ante. 

1365. Delivery of bill of lading to buyer — & 

bUl of exchange to seller’s agent.] — Danish 
Dairies Co-operative Society v. Midland Ry. 
Co. (1892), 8 T. L. R. 212, D. C. 

Compare Agency, Vol. I., p. 488, No. 1660. 
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Sect, 1 . — Transfer of property from "buyer to seller : 
Sub-sect 7, jj,, jg., 0. cfc DQ 

Sub-sect. 7. — Transfer of Bills of Lading 
AND Other Documents. 

A, Bills of Lading. 

See, generally, Sihpping. 

Whether passing property.] — See Shipping. 
Reservation of right of disposal by seller.] — 

See Sub-sect. 0, B. (a), ante. 


B. Delh ery Orders. 

1366. Whether passing property — General rule.] 

— consignee of goods delivering over to a third 
person the shipping note of such goods, & a delivery 
order on the wharfinger, to deliver such goods as 
soon as they arrive, does not pass the property in 
them so as to prevent a stoppage in transitu by the 
consignor. 

I do not think that the giving the shipping note 
& delivery order to pltf., made a change of the 
property (Burrough, J.). — Akerman v. Hum- 
phery (1823), 1 C. & P. 53 ; 171 E. B. 1099, N. P. 

Apld. Tucker v. Humphrey (1828), 4 Bing. 

516 ; Jenkyns v. Usborne (1814), 7 Man. & G. 678. 


1367. -,] — The giving of a delivery 

order does not, without some positive act done 
under it, operate as a constructive delivery of the 
goods to which it relates, nor deprive the owner 
of the goods, who gave it, of his right of lien for 
their price, even as against the claims of a third 
person who has bond fide purchased them from the 
original vendec- 

S., the owner of sugars, sold them to B., to whom 
he gave a delivery order addressed to his agent A., 
& took a bill of exchange in payment of the price. 
B. sold the sugars to M., & transferred to him the 
delivery order. The sugars were in the warehouse 
of L., in whose books they were entered as received 
by him from A., on account of The sugars 
were weighed & invoiced by A. upon the order of 
S. Neither B. nor M. took any steps to act on the 
delivery order, till a rumour arose of B/s insol- 
vency, when M. presented the order to A., & 
received from Ixim a fresh order, addressed to L., 
the warehouse keeper. Before the sugars could be 
actually delivered under this order, A. removed 
them, under the direction of S. i—Held : the 
possession of the goods had never been changed, 
& S. might still enforce upon them his lien as 
vendor. 

A delivery order alone does not change the 
possession (Lord Campbell). — M‘Ewan v. Smith 
(1849), 2 H. L..Cas. 309 ; 13 Jur. 205 ; 9 E. K. 
1109, n. L. 


cbnsd. Dublin City Distillery v. Doherty, 
Kingsford v. Merry (1856), 11 
577 ; Guim v, Bolokow, Vaugrhan (1875), 10 Ch. 
App. 494,. n. ; Rogers v. Lambert, [1891] 1 Q. B. 318 ; 
f'ofkee V. King, [1923] 1 K. B. 282 ; Lowther v. Harris, 
Mentd. Swan v. North British 
Australia Co. (1862), 7 H. & N. 603. 


1368. 


-.] — Imperial Bank v. London 


& St. Katharine Docks Co., No. 2036, post. 

1369. .] — delivery order given by the 

vendor of goods is a mere promise to do something 
in futuro, & is not a representation upon which to 
found an estoppel. 

A broker on Feb. 0, bought goods from defts. 


on accoimt of pltfs. without their authority & 
without over informing them of the fact. On 
Mar. 22 he sold the same goods to pltfs. on 
account of his principals,” at a different price &; 
upon different terms. He thereupon obtained 
from defts. a delivery order, which was marked 
with a reference to the contract of Feb. 6, & 
obtained payment from pltfs., upon giving them 
that order, under the contract of Mar. 22. He 
absconded with the money, & defts. refused to 
deliver the goods to pltfs. without payment under 
the contract of Fob. 6. Defts. carried on separate 
businesses as merchants, & as wharfingers, & the 
delivery order was given by them, as merchants 
directed to the superintendent of their business 
of wharfingers : — Held : defts. were not estopped 
from denying that the goods were the property of 
pltfs. — G illman, Spencer & Co. v. Carbutt & 
Co. (1889), 61 L. T. 281 ; 37 W. R. 437 ; 5 T. L. R. 
365, C. A. 

1370. Before appropriation of goods to 

contract.] — ^Where pltfs. sold 10 out of 18 tons of 
flax, then lying in mats at defts. ^ wharf, at so much 
per ton, to be paid for by the vendee’s acceptance 
at three months, & gave the vendee an order on 
defts., the wharfingers, to deliver 10 tons to vendee 
or order, which defts. entered in their books, but 
the quantity to bo delivered was to be ascertained 
by the wharfinger’s weighing it, the mats being of 
unequal quantities, so that a fraction of a mat 
might be required, & an allowance for tare & draft 
was to be made by the weight : — Held : the sale 
was not complete to pass the property, those acts 
not having been done by the wharfingers, nor any 
delivery made ; <& pltfs., upon the insolvency of 
the vendee, might countermand the delivery. — 
Busk v. Davis (1814), 2 M. & S. 397 ; 5 Taunt. 
622, n. ; 105 E. R. 429. 

Annotaiiona : — FoUd. Shepley v. Davis (1814), 6 Taunt. 617. 

Distd. Swauwlck v. Sothern (1839), 9 Ad. & El. 895. 

Consd. Boswell v. KUborn (1862), 15 Moo. P. C. C. 309. 

Rofd. GlUett V. Hill (1834), 4 Tyr. 290 ; Cowas-Jee v. 

Thompson (1845), 5 Moo. P. C. C. 165 ; Aoramau v. 

Morrice (1849), 8 C. B. 449. 

1371. .] — Shepley v. Davis, No. 1548, 

post. 

1372. .] — Defts., warehousemen, held 

618 quarters of maize belonging to A., who sold 
200 quarters thereof to W., wlio sold them to 
pltfs., giving to the latter a delivery order which 
they lodged with defts. Defts. did not object to 
the order, nor did they make any acknowledgment 
to pltfs. of their title. Shortly afterwards, before 
any appropriation of the 200 quarters had taken 
place, A., as unpaid vendor, put a stop on delivery. 
In an action of detinue against the warehousemen : 
— Held : (1) the mere giving of the delivery order 
by the vendor the handing of it to defts. by pltfs. 
was not sufficient without more to pass the property 
in the 200 quarters to pltfs. before severance from 
the bulk; (2) the mere receipt of the delivery 
order by defts. without objection did not estop 
them from denying that pltfs. were the owners of 
the 200 quarters. — L aurie &; Morewood v. 
Dudin & Sons, [1920] 1 K. B. 223 ; 95 L. J. K. B. 
191 ; 134 L. T. 309 ; 42 T. L. R. 149 ; 31 Com. 
Cas. 96, C. A. 

Annotations As to (1) Consd. Re Walt, [1927] 1 Ch. 606. 

As to (2) Consd. Walt & James v. Midland Bank (1926), 31 

Com. Cos. 172. 

1373. When lodged with warehouseman. — 

A particular parcel of goods in the possession of a 


PART IV. sect. 1, sub-sect. 7.—B. 

1366 i. Whether passing property — 
Oemral rule .] — The giving of a delivery 
order by a vendor to a vendee does 
not of itself gnive the vendee such a 
possession of the goods as to defeat 
the vendor’slicn. — LeGeyti?. Harvey 


(1884), I. L. K. 8 Bom. 501.— -IND. 

1366 ii. .] — ^A delivery note 

to the order of the vendee Is not 
such a document as will, by the en- 
dorsement of the vendee, transfer 
a right of property to the transferee 
& destroy the vendor's lion for the 


price. — M'E wan v. Smith (1849), 0 
Bell. Sc. App. 340 ; 21 Sc. Jur. 369. 
—SCOT. 

r. No transfer inode in 

company* 8 hooAs.]— A llan v. Fergu- 
son & White (1868), 12 N. B, R. 
(1 Han.) 149.— CAN. 



Part IV. — Effects 

warehouseman ^ is sold at so much per hundred- 
weight, the weight of the whole being imcertain, 
to be paid by a bill of exchange. The vendor 
gives the purcnaser an order to the warehouseman 
to weigh, & deliver the goods, which is lodged 
with the warehouseman ; but before the goods are 
weighed the purchaser becomes insolvent. The 
vendor h^ a right to stop them in transitu. 

The principle, I take to be, that while anything 
remains to^ be done to ascertain the price, the 
possession is not considered as transferred to the 
purchaser. Had the rosin been burnt in defts/ 
warehouse without being weighed how could pay- 
ment have been made according to the terms of 
the contract ? If nothing remains to be done to 
ascertain the price, I allow that a delivery order 
lodged with the warehouseman is a suilicient 
transfer of the possession, although no entry for 
that purpose be made in liis books (Gebbs, C.J.). 
—Withers v, Lyss (1815), 4 Camp. 237 ; ITolt, 
N. P. 18 ; 171 E. R. 76, N. P. 

Annotation : — Distd. Lacklngton v. Atherton (1844), 7 Man. 

& G. 360. 

1374. Effect of local custom.] — Greaves 
V. Hepke, No. J 114, ante, 

1375. Goods transferred in wharfinger’s 

books.] — SWANWICK V, SoTHERN, No. 1061, ante. 

1376. .] — Gillett V, Hill, No. 1063, 

ante, 

1377. Rights of sub-purchaser — No greater than 
those of purchaser.] — M‘Ewan v. Smith, No. 1367, 
ante, 

Effect of bankruptcy .] — See Bankruptcy, 

Vol. V., p. 808, Nos. 0898-6000. 

Effect of acknowledgment by warehouseman 

or wharfinger.] — See Part VI., Sect. 2, sub-sect. 6, 
C. ; Part VII., Sect. 4, sub-sect. 3, C., post. 

Liability of indorser of delivery order for con- 
version .] — See Trover. 

Operation as estoppel .] — See Estoppel, VoI. 
XXI., p. 323, Nos. 1206, 1207. 

C, Dock Warrajits, 

1378. Whether passing property — As against 
bankrupt.] — Goods being entered in the books of 
the W. I. Hock co. in the name of A. he receives 
the usual cheque for them, which, having sold the 
goods to B., he indorses & delivers to liim. B. 
sells the goods, delivers the cheque to C. on 
credit. On C.’s insolvency, A. cannot lawfully 
take possession of the goods, although they have 
continued to stand in Ms name, the cheque has 
not been lodged witli the Hock co. — Spear, v, 
Travers (1815), 4 Camp. 251 ; 171 h]. K. 80, 
N. P. 

Annotation: — Consd. Lucas v, Dorrien (1817), 7 Taunt. 278. 

.] — See Bankruptcy, Vol. V., pp, 754, 

755, Nos. 6501 6505. 

1379. Indorsement for valuable considera- 
tion.] ZWTNGER V, Samuda, No. 1436, post. 

1380. Delivery order communicated to 

wharfinger.] — Qu, : whether an indorsement of 
the delivery cheques or warrants of the West 
India Hocks will pass the property in the goods 
(.herein mentioned. After a contract for the sale 
of goods, & a written order on the wharfinger for 
delivery, communicated to the wharfinger, & 
assented to by Mm, though no actual transfer be 
made in his books, the property passes to tlie 
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vendee. — Lucas v. Horrien (1817), 7 Taunt. 278 ; 
1 Moore, C. P. 29 ; 129 E. R. 112. 

Annotations : — Distd. Laokinffton v. Atherton (1814), 7 Man. 

& G. 360 ; Kingsford v. Merry U856), 26 L. J. Ex. 83. 

Refd. Farina v. Home (1846), 8 L. T. O. S. 277. Mentd. 

Barnett v, Brandao (1843), 6 Man. & G. 630. 

1381. .] — Imperial Bank v. London & 8t. 

Katharine Hocks Co., No. 2036, post. 

D. Other Documents, 

1382. Shipping note.] — ^Akebman v. lluMimERY, 
No. 1366, ante, 

1383. Invoice.] — Tucker v. Humphrey, No. 
2212, post, 

1384. Transfer in warehouseman’s books.] — 

Keeran V. Saunders (1837), 1 Jur. 261. 

1385. Insurance policy — Along with bill of 
lading.] — British India Steam Navigation 
Co. V, He Mattos, He Mattos v. British & India 
Steam Navigation Co., No. 1557, post, 

1386. Warehouse warrant.] — On Jan. 13, 

M., a wareliouseman, being possessed of a lot 
of Archangel mats lying in his warehouse, bor- 
rowed £700 of pitf., & gave bills of exchange 
for the amount, & at the same time delivered to 
pltf. a warehouse wari'ani in the following form : 
“ Jan. 13, Waroliouso warrant for 1 6,000 Archangel 
cargo mats, now lying in my warehouse, wMch I 
will deliver to the order of Mr. P. II. only, or hold 
on his account ” ; & also another document of 

the same date, purporting to give pltf. a general 
lion on the mats, with a discretionary power to 
sell them for pltf.’s benefit. On Mar. 4, M. com- 
mitted an act of bkpey., the mats being still in Ms 
warehouse ; but on Feb. 19, & on sev^eral occasions 
between that date & Mar. 4, pltf. had demanded 
possession of them, which M. had rdused to give. 
On Mar. 16, M. was adjudicated a bkpt., & deft., 
who was ai^pointod assignee, claimed the goods in 
question, on the ground that no property in them 
passed to pltf., & tliat, there having been no change 
in the possession, there could be no lien, that, 
if the property had been changed, the goods were 
nevertheless in the bkpt.’s order & disposition at 
the date of the bkpey. : — Held : there had been a 
complete transfer of the property to pltf., & after 
pltf.’s demand on Feb. 19, there had been no con- 
sent on his part to the goods remaining in the 
bkpt.’s possession, & pltf. therefore was entitled 
to judgment. — Horneastle v. Thompson (1867), 
16 L. T. 774. 

1387. Wharfinger’s certificate.] — B. co. sold 

some iron rails to the A. co. by a written contract, 
stipulating that payment should be made by 
buyers’ acceptance of sellers’ drafts against 
inspector’s certificate of api)roval & wharfinger’s 
certificate of each 500 tons being stacked ready for 
shipment. As the wharfinger’s certificates were 
d(‘livered, the A. co. accepted the drafts of B. & co., 
according to the contract, which B. & co. nego- 
tiated ; but the rails remained in B. & co.’s i)os- 
session. Pltf. advanced money to the A. co. on 
the security of some of the wharfinger’s certificates, 
which were handed over to liim with a written 
memorandum. The A. co. became insolvent, & 
their acceptances were consequently not paid. 
Pltf. filed a bill against B. & co. & the receiver of 
the estate of the A. co., claiming a lien on the rails 
in the hands of B. & co., in priority to their lien as 
vendors. The bill alleged that, according to the 


PART IV. SECT. 1, SUB-SECT. 7.~D. 

13841. Transfer in warehouseman's 
hooks .] — Hankin v. Mitchell (1869), 
1 Han. 495.— CAN. 

1386 i. Warehouse warrant ,] — Frazer 


r. Evans (1867), 6 N. S. W. S. O. II. 
325.— AUS. 

1386 ii. .] — RionAar)SON v. Gray 

(1869), 29 U. O. It. 360.— CAN. 

1386111. .] — Ontario Bank v. 

Newton (1869), 19 O. P, 268.— CAN. 


1386 iv. .1 — (JoNVANS V. ( Consoli- 
dated Bank oe (Canada (1878), 43 
U. C. li. 318.— CAN. 

t. Railway receipts.] — A _ 

& Co. V. Ramdas Vithaldals (1013), 
I. L. K. 38 Bom. 255.— IND. 
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Sect 1. — Transfer of 'property from buyer io seller : 

Sub-sect 1, D, ; sub-sects, 8 <£: P, {a) (?>)»] 

custom of the iron trade, the wharfinger’s certifi- 
cates were, in fact, ** warrants.” Pltf. having 
moved for an injunction to restrain B. & co. from 
parting with the rails, or with the money which 
they might receive in respect of them, the Vice- 
Chancellor ordered B. & co. to pay the value of 
the rails into ct., to be kept in medio till the 
decision of the case : — Held : the giving of the 
acceptances in i)ursuance of the contract was not 
an absolute payment, but conditional on the 
acceptances being met ; upon the insolvency of 
the acceptors the vendors’ lien on the goods re- 
vived ; & the fact of the vendors having negotiated 
the bills made no difference ; the wharfinger’s 
certificates were not documents of title, & their 
delivery passed no right to the goods ; 4fe no 
custom of trade could give them the effect of 
“ warrants ” or documents of title as against the 
vendors. — Gunn v. Bouckow, Vauoiian & Co. 
(1875), 10 Ch. App. 491 ; 44 L. J. Ch. 732 ; 32 
I.. T. 781 ; 23 W. R. 739, L. JJ. 

Amwtaiioiia : — Consd. Allen v. Royal Bank of Canada (1925), 
95 h. J. P. C. 17. Reid. Re Defrlcs, Ei&holz v. Defiles, 
11909] 2 Ch. 423. 


Sub-sect. 8. — Bills of Sale. 

See Bills of Sale, Vol. VII., pp. 3 et seq. 


Sub-sect. 9. — Rights and Liabilities of Buyer. 

A» Rights, 

(a) In General, 

1388. General rule.] — When a man has pur- 
chased an article he expects to have the control 
of it, & there must be some clear & explicit agree- 
ment to the contrary to justify the vendor in 
saying that he has not given the purchaser his 
licence to sell the article, or to use it wherever he 
pleases as against himself (Lord Hatherley, C.). 
— Beti’S V. WiLLMOTT (1871 ), 6 Ch. App. 239 ; 25 
L. T. 188; 19 W. R. 369; Goodeve’s Patent 
Cases, 61, L. C. 

AnnoULtioTia : — Consd. Soc. Anon, des Manufactures do 

Olaces V. Tllfrhman’s Patent Sand Blast Co. (1883), 25 

Ch. D. 1. Apld. Badische Anllin und Soda Fabrik v. 

Isler, (1906] 1 Ch. 605. Consd. National I'honograph Co. 

of Australia v. Menok, [1911] A. C. 336. Refd. Scottish 

Vacuum Cleaner Co. v. Provincial Cinematograph 

Theatres & British Vacuum Cleaner Co. (1915), 32 11. P. C. 

353. 

1389. -.] — Tlie general principle, that is to 
say, the principle applicable to ordinary goods 
bought & sold, is not here in question. The owmer 
may use & dispose of these as he thinks fit (Lord 
Shaw). — National Phonograph Co. of Aus- 
tralia, Ltd. V, Menck, [1911] A. C. 3,30; 80 
L. J. P. C. 105 ; 104 L. T. 5 ; 27 T. L. R. 239 ; 28 
R. P. C. 229, P. C. 

A nrwtatiom : — Refd. ScoRlsh Vacmnn Cletmer Co. r. Pro- 

phone *'Co."rrVanner (l’9f6)733”u7p'. cri04^*”BMker V. 

Stlckney, [1918] 2 K. B. 356 ; Columbia Gramophone Co. 

“ 39 U. P. C. 239 ; ' 

1890. Right to resell — Before payment — Goods 
bought at auction.] — Scott v , England, No. 2431, 
post, 

1391, Action for price pending.] — 

Anon. (1875), 1 Char. Cham. Cas. 14 ; Bitt. Prac, 
Cas. 39. 

1392. In small quantities — Goods bought in 

bulk from manufacturer.] — ^A manufacturer selling 
to a dealer, in bulk, an article generally sold & 


Goods. 

used in small quantities, without any restriction 
on its disposal, must be taken to authorise the 
dealer to sell the article in small quantities as being 
the manufacture of the person selling to him. — 
CoNDY & Mitchell v , Taylor & Co. (1887), 56 
L. T. 891 ; 3 T. L. R. 665. 

1393. At any price.] — ^As a general rule a 

trader may sell at any price whatsoever any goods, 
including goods of another’s manufactme, which 
he either has in stock or expects to acquire, & may 
offer the same for sale by advertisement, although 
he thereby damages the trade of the manu- 
facturer ; & liis motives for so doing cannot be 
inquired into. 

Deft., a retail dealer, advertised for sale in a 
newspaper a new piano of pltfs.’ manufacture of a 
specified character at the price at which pltfs. 
supplied the same to the trade, & thereby caused 
other dealers to give up dealing with pltfs., & he 
continued the advertisement after ho ceased to 
have in stock any pianos of pltfs.’ manufacture, & 
after pltfs. had refused to supply him, in the 
expectation of being able to acquire pianos of 
pltfs. from other dealers : — Held : (1) apart from 
any question of misrepresentation, deft, had a legal 
right to issue the advertisement ; (2) though the 
advertisement ainoimted to an implied representa- 
tion that deft, had in liis possession a piano of the 
advertised description, such misrepresentation 
was not the cause of the damage to pltfs.’ trade, & 
consequently gave no right of action. — Ajello v, 
WORSLEY. [1898] 1 Ch. 274 ; 67 L. J. Ch. 172 ; 
77 L. T. 783 ; 46 W. R. 245 ; 14 T. L. R. 108 ; 42 
Sol. Jo. 212. 

Annotations : — As to (2) Apld. Spalding v. Gamogo (1?17), 

34 n. P. C. 289. Reid. Spalding r. Gamage & Benetfink 

(1914), 110 L. T. 630 ; Spalding r. Gamage (1918), 35 

R. P. C. 101. 

1394. Right to benefits.] — Deft., an auctioneer, 
sold certain goods for pltf., the owner, on premises 
occupied by pltf. & another, & in respect of which 
the latter owed the landlord rent. By the con- 
ditions of sale each lot was to be taken to be de- 
livered at the fall of the hammer, after which time 
it was to remain at the exclusive risk of the pur- 
chaser. After the sale. & before tlie goods were 
removed, the landlord threatened to distrain on 
the goods, whereupon the auctioneer jjaid the rent, 
& deducted it from the amount the goods had 
realised, & imid over the balance to pltf. : — Held : 
the auctioneer was not justified, as against pltf., 
in paying the rent, as, on the sale of each lot, the 
property passed to the purchaser, who would have 
had to bear the loss if the landlord had distrained. 

Where a bargain & sale is completed with respect 
to goods, & everything to be done on the part of 
the vendor before the property should pass has 
been performed, then the property vests in the 
purchaser, although the vendor still retains his 
lien, the price of the goods not having been paid ; 
& any accident happening to the tilings subse- 
quently, unless it is caused by default of the 
vendor — any calamity- befalling them after the 
sale is completed — must be borne by the pur- 
chaser, &, by parity of reasoning, any benefit to 
them is his benefit, & not that of the vendor 
(Bijvckburn, j.). — Sweeting v. Turner (1871), 
L. R. 7 Q. B. 310 ; 41 L. J. Q. B. 58 ; 25 L. T. 
796 ; 36 J. P. 597 ; 20 W. R. 185. 

1395. .] — A purchaser of shares in a ship, 

which at the time of the sale is on a voyage, is 
liable for the expenses of this voyage, & of the 
vessel’s outfit for it, & is entitled to a share of the 
freight. 

Part owners who do not dissent from the em- 
ployment of a ship, & are aware that other part 
owners have dissented, are liable to bear the 
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expeni^s, & are entitled to receive the profits of 
the ship in the proportion which their shares bear 
to the^ number of shares in the ship, after the 
deduction of the shares of the dissentient part 
owners.— T he Vindobala (1888), 13 P. D. 42 ; 
67 L. J. P. 37 ; 68 L. T. 353 ; 0 Asp. M. L. C. 
250 ; revsd, on other grounds (1889), 14 P. D. 50, 
0. A. 

1396. Fixtures— Right of purchaser to remove.] 

— A trustee in liquidation of the affairs of the 
tenant for years of leasehold premises upon which 
were certain fixtures, sold the fixtures by auction, 
& subsequently, without any formal disclaimer, 
surrendered the premises to the landlord prior to 
the expiration of the term & before the purchaser 
of the fixtures had removed them. 'The landlord 
having let the premises with the fixtures thereon 
to an incoming tenant : — Held : the purchaser 
was nevertheless entitled to the fixtures, as the 
trustee, having sold them to him, could not 
deprive him of his right by afterwards surrendering 
the lease. — S aint v. Pilley (1875), L. R. 10 Exch. 
137 ; 44 L. J. Ex. 33 ; 33 L. T. 93 ; 23 W. R. 
753. 

Annotations: — Distd. Moss v. James (1878), 38 L. T. 595. 

Apld. lie Qlasdlr Copper Works, English Electro -Metal- 
lurgical Co. V. Glasdlr Copper Works. [1904] 1 Ch. 819. 

Refd. lie Jloberts, Exp. Brook (1878), 10 Ch. D. 100. 

1397. Patented articles.] — The right which the 
owner of a patented chattel has under his letters 
patent of making & using the jiatented chattel <fc 
licencing others to use the same, is a right of an 
incorporeal nature. It is a chose in action, at any 
rate not in possession, distinct from the right of 
property in the chattel itself, & incapable of 
seizure under a distress for rent. 

Where, therefore, a patented chattel on the 
premises of a licencce was seized by the landlord 
of the licencee under a distress for rent, & sold 
under 2 Will. & Mar. Sess. 1, c. 5, to a purchaser 
who bought it with notice of the conditions on 
which the licencee had it, an injunction was 
granted at the instance of the patentee restraining 
the purchaser from using the chattel. — B ritish 
Mutoscope & Biograpii Co., Ltd. v. IIoiuer, 
[1901] 1 Oh. G71 ; 70 L. .1. Ch. 279 ; 84 L. T. 20 ; 
49 W. R. 277 ; 17 T. L. R. 213 ; 18 R. P. C. 177. 
Annotations : — Consd. National Phonograph Co. of Australia 

V, Menok, [1911] A. C. 33«. Refd. Edwards v. Picard, 

[1909] 2 K. B. 903 ; Barker v. Sticknoy, [1918] 2 K. B. 

35G. 

1398. .] — If a patentee sells the patented 

article the purchaser uses it he does not infringe, 
because the law implies a licence by the patentee 
to the purchaser to sell or deal with the article as 
he pleases, unless at the time of the purchase the 
patentee imposed a condition. If a purchaser buys 
from a licencee to whose licence the patentee has 
attached conditions, nothing turns, so far as licence 
as distin^ished from estoppel is concerned, on 
the question whether the purchaser knew of the 
conditions or not. If a jierson innocently uses a 
patented invention, not knowing that there is a 
patent, he is none the less an infringer ; & if he 
buys from a licencee, not knowing that there are 
limits to the licence, he is equally an infringer. In 
this case, however, the patentee may be estopped 
from suing in certain circumstances, as, for in- 
stance, if he has acted in such a way as to lead the 
purchfisor to suppose that the licence is not 
limited. — B adischS Anilin und Soda Fabrik v, 
Isler, [1906] 2 Oh. 443 ; 75 L. .1. Ch. 749 ; 95 
L. T. 273 ; 22 T. L. R. 710, 0. A. ; affg., [1906] 1 
Ch. 605 ; 75 L. J. Ch. 411 ; 94 L. T. 367 ; 22 
T. L. R. 326. 

.] — See Patents, Vol. XXXVI., pp. 078, 

079, Nos. 1688-1590. 


1399. Right to monopoly of supply.]— Pltf. co. 
was a combination of salt manufacturers formed 
for the purpose of regulating supply & keeping up 
prices, & it had the practice control of the inland 
salt market. The members of the co. were entitled 
to be appointed as its distributors, i.e. agents to 
sell on behalf of the co. the salt which it had 
purchased from them. Defts., who had not joined 
the combination, agreed to sell to the co. for four 
years 18,000 tons of salt per annum, of which a 
certain proportion was to be table salt, at a fixed 
uniform price per ton, & undertook not to make 
any other salt for sale. They were to have the 
option of buying back the whole or a part of their 
table salt in each year at pltf. co.’s current selling 
price & were to be appointed distributors on the 
same terms as the co.’s other distributors. Defts. 
having sold salt in violation of this agreement, 
pltf. CO. sued them for breach of contract. Defts. 
did not by their defence raise the issue of illegality, 
but they sought to rely on certain facts & docu- 
ments admitted in evidence at the trial upon other 
issues as showing that the agreement was illegal 
as against public policy : — Held : having regard 
to the form of the pleadings, the surrounding 
cucumstances could not be looked at for the pur- 
pose of determining the illegality of the agreement, 
& the agreement was not ex facie illegal. — North 
Western Salt Co., Ltd. v. Electrolytic Alkali 
Co., Ltd., [1914] A. C. 401 ; 83 L. J. K. B. 530 ; 
1 10 L. T. 852 ; 30 T. L. R. 313 ; 58 Sol. Jo. 338, 
H. L. ; revsg., [1913] 3 K. B. 422, C. A. 

Annotations : — Consd. Rawllnfja v. General Trading Co., 

[1921] I K. B. 635. Refd. A.-G. of the Commonwealth of 
Australia v. Adelaide S.S. Co., [1913] A. C. 781 ; Evans v. 
Heathcoto, [1918] 1 K. B. 418 ; Crown MilUng Co. v. 11., 
11927] A. 0. 394 ; Palmolive Co. (of England) v. Freed- 
man, [1928] 1 Ch. 264. Mentd. Kregor v. Hollins (1913), 
109 L. T. 225 ; Montefloro v. Monday Motor Components 
Co., [1918] 2 K. B. 241 ; Naylor, Benzon v. Krainkche 
Industrie Gesollschaft, [1918] i K. B. 331 ; Llpton v» 
Powell, [1921] 2 K. B. 51. 

(6) LimUation by Special Agreement, 

1400. Trust to account for proceeds — Contract of 
sale by way of security.] — Pltf. executed a written 
contract of absolute sale of some goods to deft. ; 
he afterwards sued deft, for a sum which he con- 
tended was due to him out of the proceeds of the 
goods as a balance after repaying the amount 
advanced by deft, on their security. Pltf. gave 
evidence that on the sum being demanded by 
pltf.’s agent as the balance out of the proceeds, 
deft, admitted the correctness of the amount, & 
said he would pay it over : — Held : though the 
sale was absolute in law, there was evidence that 
it was accompanied by a trust that deft, should 
account for the proceeds, & the facts showed a 
sufficient consideration for the account stated by 
deft, to entitle pltf. to recover the balance on the 
count for money due upon an account stated. — 
Howard v, Brownhill (1853), 2 0. L. R. 125 ; 23 
L. J. Q. B. 23 ; 2 W. R. 701. 

1401. Conditional sale — Right to resell subject 
to condition.] — Where there is a conditional sale 
of a chattel, & it is delivered to the vendee, he may 
dispose of it to a third person on the same terms as 
those upon which he obtained it : but he may not 
sell it out & out until he acquires the absolute 
property in it by performance of the condition. — 
Cramer & Co. v, Harrison (1869), 19 L. T. 800. 

1402. Covenant not to resell without consent of 
third party — Not binding on assignor.] — (1) The 
enactment in Sale of Farming Stock Act, 1816 
(c. 50), s. 11, that the assignee of any bkpt. shall 
not take or use any hay, straw, etc., on any farm 
of bkpt. in any other way than bkpt. ought </o 
have done, is stUl in force, & applies to a trustee 
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Sect, 1 . — Transfer of property from buyer to seller : 

Sub-sect 9, A, (b) cfc B, ; sub-sect. 10, A,] 

in bkpcy. or liquidation under Bkpcy. Act, 1809 
(c. 71). 

A lessee was bound by the covenants in his lease 
not to sell the hay, straw, etc., grown on his farm 
without the consent of the landlord. The lessee 
became a liquidating debtor under Bkpcy. Act, 
1869 (c. 71), s. 125, &- the trustee in the liquidation 
disclaimed the lease : — Held : the trustee was bound 
by Sale of Farming Stock Act, 1816 (c. 60), s. 11, 
notwithstanding the disclaimer & an injunction 
was granted to restrain him from selling the hay; 
straw, etc., grown on the farm. 

(2) Such a covenant is a personal covenant & 
does not run with the land . . . nor does it run at 
common law with the chattels so as to bind the 
assignee of the chattels (ChittY, J.). — ^Lybbe v. 
Hart (1885), 29 Ch. D. 8 ; 51 L. J. Oh. 800 ; 52 
L. T. 634 ; 1 T. L. R. 235, O. A. 

Annotations: — As to (2) Dbtd. Clegg v. Hands (1890), 44 
Ch. D. 503. Oeiierally, Mentd. Chuiunan v. Smith, [1907] 
2 Ch. 97. 

1403. Contract not to resell below certain price — 
Validity.] — Pltfs., who were manufacturers of goods, 
sold them to wholesale traders under a contract 
whereby the purchasers bound themselves not to 
sell the goods for less than certain specified prices, 
& if they sold to the trade to procure a similar 
• signed agreement from every retailer whom they 
supplied. The purchasers sold some of the goods 
to retail traders without procuring from them any 
' such agreement as provided by the contract : — 
Held : the contract was m * in restraint of trade, 
& the vendors could maintain an action in respect 
of the breach of it.^ — Elliman Sons & Co. v, 
Carrington & Son, Ltd., [1901] 2 Ch. 275 ; 70 
L. a. Ch. 577 ; 84 L. T. 858 ; 49 W. R. 532 ; 45 
Sol. Jo. 636. 

Annotations : — Folld. Dunlop Pnciiraatio Tyro Co. v, 
Selfridgo (1913), 29 T. L. R. 270. Refd. North-Western 
Salt Co. V. Electrolytic Alkali Co. (1912), 107 L. T. 439 ; 
Palmolive Co. (of England) n. Freedman (1927), 44 
T. L. R. 86. 

^404. ,] — In an action by manufacturers of 

toilet soap & similar articles to prevent a retailer 
selling their articles at less than a certain figure, 
in breach of a signed agreement : — Held : the 
agreement was not against public policy, & there- 
fore illegal or void, merely because it sought to 
raise or maintain prices. An agreement having 
that result might yet bo showm to be reasonable & 
fair, & not against public interest. — Palmolive 
Co. (op England), Ltd. Freedman (1927), 97 
L. J. Ch. 40 ; 44 T. L. R. 86 ; 71 Sol. Jo. 027, C. A. 

1405. Effect of fraud.] — Pltfs., who were 

manufacturers, sold then* goods wholesale to factors 
upon the terms of an agreement which providedL 
that factors should only sell pltfs. ^ goods to 
dealers Who had signed a retailer’s agreement in a 
form provided by pltfs. Both the factor’s agree- 
ment <& the retailer’s agreement provided that 
pltfs.’ goods should not be sold at less than the 
specified current list prices applicable respectively 
to factors & retailers, or to dealers on pltfs.’ 
suspended list. Deft, co., who dealt in goods of 
the kind manufactured by pltfs., & who had been 
placed on pltfs.’ suspended hst, obtained pltfs.’ 
goods from a dealer, who had signed the retailer’s 
agreement, at less than the prescribed retail price. 
Deft. co. also employed H, & L., other defts., to 
obtain pltfs.’ goods from certain factors, who had 
signed pltfs.’ factor’s agreement, by falsely repre- 
senting themselves as independent defers & 
dealing in fictitious names. Deft. co. paid the 
prescribed price to the factors through H. & L. & 
in their assumed names. In consequence of deft. 


co. having obtained pltfs.’ goods, pltfs. suffered 
damage in their business. In respect of both 
transactions pltfs. claimed against deft. co. for an 
injunction & damages ; — Held : (1) the transaction 
between deft. co. & the retail dealer did not give 
pltfs. any cause of action against deft. co. ; but 
(2) pltfs. were entitled to an injunction & damages 
in respect of the transactions between deft. co. & 
the factors on the groimd that deft. co.,in having 
by fraud induced the factors to sell to them pltfs.’ 
goods contrary to the duty owed by the factors to 
pltfs., had interfered without justification with the 
contractual relations existing between pltfs. & the 
factors, thereby causing damage to pltfs. — 
National Phonograph Co., Ltd. v. Edison Bell 
CoNsoLiDATPib Phonograph Co., Ltd., [1908] 1 
Ch. 335 ; 77 L. .T. Ch. 218 ; 98 L. T. 291 ; 24 
T. L. R. 201, C. A. 

Annotations : — As to (2) Consd. G. W. K. v. Dunlop Rubber 
Co. (1926), 42 T. L. R. 376. Refd. British Cash & Parcel 
Conveyors v, Lanison Store Service Co., [1908] 1 K. B. 
1006 ; ITatt v. British Medical Assocn., [1919] 1 K. B. 
244. Generally, Mentd. Stott v. Gamble, [1916] 2^K. B. 
504 ; Valentine v. Hyde, [1919] 2 Ch. 129. 

1406. Whether binding on sub-purchaser — 

With notice.] — T. & co., manufacturers of tobacco, 
sold packet tobaccos subject to printed terms & 
conditions fixing a minimum price below which 
they were not to be sold, & containing the following 
proviso : “ Acceptance of the goods will bo deemed 
a contrac^t between the purchaser & T. co. that 
he will observe these stipulations. In the case of a 
purchase by a retail dealer through a wholesale 
dealer, the latter shall be deemed to be the agent 
of T. & co.” T. & co. sold to N., who resold for 
his own profit to S. ^ co. S. & co. had notice of 
the conditions, but sold to the public at a price 
below the stipulated minimum : — Held : (1) there 
was no contract between T. co. & S. & co. which 
T. & co. could enforce ; & (2) conditions cannot be 
attached to goods so as to bind all purchasers with 
notice. — Taddy & Co. v, Sterious & Co., [1904] 
1 Ch. 354 ; 73 L. J. Ch. 191 ; 89 L. T. 628 ; 52 
W. R. 152 ; 20 T. L. R. 102 ; 48 So]. .To. 117. 
Annotatiims : — As to (2) Apprvd. McGruthep v. Pitcher, 

[1904] 2 Ch. 306 ; National Phonograph Co. of Australia 
V. Mennk, [1911] A. C. .^36. Refd. L. C. C. v. Allen, [1914] 
3 K. B. 642 ; Barker v. Stickney, [1919] 1 K. B. 121. 
Generally, Mentd. The Lord Strathcona, [1925] P. 143. 

1407. .] — Conditions cannot be 

iini)osed on a sale of goods so as to run with the 
goods & be enforceable against subsequent pur- 
chasers by the original vendor, even though the 
subsequent purchasers liad notice of them at the 
time of their puerhase. 

Pltfs., who were manufacturers of rubber heel 
pads, sold them in boxes inside the lids of which 
were fixed certain printed conditions providing 
that the pads were not to be retailed at less than 
certain minimum prices, or resold except subject 
to the conditions as a term of the sale ; that the 
acceptance of the goods by any purchaser would 
be deemed to be an acknowled^nent that they 
were sold to him on those conditions, & that he 
agreed with the vendors as agents of pltfs. in that 
respect to be bound by them. Deft, bought some 
of these pads from H., one of pltf.’s factors, & was 
reselling them, as pltfs. alleged, at less than the 
minimum prices : — Held : deft, had entered into 
no contract with pltfs., & pltfs. had no cause of 
action against him. — McGruther v. Pitcher, 
[1904] 2 Ch. 306 ; 73 L. J. Oh. 653 ; 91 L. T: 678 ; 
63 W. R. 138 ; 20 T. L. R. 652 ; 48 Sol. Jo. 639, 
G. A. 

Annotations : — Distd. Badisohe Anilln und Soda Fabrlk v. 
laler, [1906] 1 Ch. 606 ; National Phonograph Co. of 
Australia v, Menck, [1911] A. C. 336. Retd. L. C. C. v, 
Allen, [1914] 3 K. B. 642 ; Barker v. Stloknoy, [1919] 1 
K, B. 121 ; Looteosoto v. Alberman, [1927] 2 Oh. 117. 
Mentd. The Lord Strathoona, [1926] P. 143. 
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1408. -,] — National Phono- 
graph Co., Ltd. v, Edison Bell Consolidated 
Phonograph Co., Ltd., No. 1405, ante, 

1409. Buyer acting as seller's 

agent.]— -By a contract made between D. & Co. & 
applts., in consideration of applts. allowing them 
certain discounts off their list prices for their 
goods, D. & CO. agreed to purchase goods to a 
certain amount from applts., & undertook not to 
resell such goods to private customers at less than 
the list prices of applts., & to pay a penalty for 
any breach of such undertaking ; but they were 
at liberty to sell such goods to persons in the trade 
at less than the list prices, on obtaining from them 
a similar undertaking as to resales. D. & co. sold 
some of the goods to resps., who were in the trade, 
at discounts less than they had themselves obtained 
from applts., ^ obtained a similar undertaking 
from them as to resales. Besps. afterwards in 
breach of their undertaking sold some of the goods 
to a private customer at less than applts.* list 
prices, & applts. brought an action against them 
for penalties : — Held : assuming that the under- 
taking of resps. as to resales was given to D. & co., 
not as principals, but on behalf of applts. as un- 
disclosed principfxls, there was no consideration 
moving from applts. to resps. to support that 
undertaking, &; the action could not be maintained. 
— Dunlop Pneumatic Tyre Co., Ltd. v. Self- 
ridge & Co., Ltd., [1915] A. C. <S47 ; 84 L. J. 
K. B. 1980 ; 113 L. T. 389 ; 31 T. L. R. 399 ; 59 
Sol. .To. 439, H. L. 

Annolationa : — Refd. Barker v. Stickney, [1910] 1 K. B. 121 ; 

Palmolive Co. (of England) v. Freedman (1927), 44 T. L. R. 

86. Mentd. The Lord Strathoona, [1925] P. 143. 

Patented goods.]— Patents, Vol. XXXVI., 
pp. 749, 747, Nos. 2339, 2337, 2341-2344. 

Tied house covenants .] — See Landlord & Ten- 
ant, Vol. XXXI., pp. 109-113. 

B. Liabilities. 

1410. Liability for contempt of court — Retaining 
property sold in breach of undertaking .] — Re 

Humphrey, Densham v. Ray (1920), 55 L. .To. 
52 ; 149 L. T. Jo. 86. 

1411. Criminal liability — Selling goods without 
paying vendor.] — Pledging or selling goods re- 
ceived under a contract within Sale of Goods 
Act, 1893 (c. 71), & not paying the original vendor 
for the goods, is not necessarily a criminal offence 
within Larceny Act, 1919 (c. 50), s. 20 (1) (iv) {a). 


or larceny by a bailee. — R. v, Scranton (1920), 
15 Or. App. Rep. 104, C. C. A. 

Annotation : — Mentd. R. v. Cuffln (1922), 127 L. T. 564. 
Risk of loss or damage.] — See Sub-sect. 10, post, 
E^ect of bankruptcy of vendor.] — See Bank- 
ruptcy, Vol. V., pp. 907 et aeq. 

Effect of wlndlng-up order,] — See Companies, 
Vol. X., pp. 894, 895. 


Sub-sect. 10. — Incidence of the Risk. 

A, In General. 

See Sale of Goods Act, 1893 (c. 71), s. 20. 

Perishing of speciflo goods .] — See Part II., Sect. 
6, ante. 

1412. Whether dependent on passing of pro- 
perty.] — A policy of fire insurance expressed the 
insurance to be on “ merchandise the assured’s 
own, in trust or on commission for which they are 
responsible ” in or on certain specified warehouses, 
vaults, wharves, etc. Whilst the policy was in 
force certain chests of tea, on a wharf included in 
the policy, were destroyed by fire. These teas had 
been deposited in bond by the importer with the 
wharfinger ; the assured had purchased them 
from tlie importer, & the warrants had been 
indorsed in blank by him to the assured. Before 
the fire occurred the assured had resold the teas 
in specified chests to customers, & had been paid 
for them ; they held, however, the warrants on 
behalf of the customers, but merely for the con- 
venience of paying, if required, the charges 
necessary for clearing the teas payable by such 
customers : — Held : the policy applied only to 
goods belonging to the assured, or for which they 
were responsible, & the property in the teas 
having, at the time of the fire, passed to the pur- 
chasers, they were then at the purchasers’ risk, & 
were consequently not covered by the policy. — 
North British Insurance Co. v. Moffatt (1871), 
L. R. 7 C. P. 25 ; 41 L. ,1. C. P. 1 ; 25 L. T. 992 ; 
20 W. R. 114. 

Annotation : — Consd. Martlnoau v. Kitchlng (1872), L. R. 7 

Q. B. 436. 

1413. Delivery on board.] — Fleming v. 

Simpson (1809), 1 Camp. 40, n. ; 170 E. K. 898, 
N. P. 

Annotations : — Befd. Obliurd v. Botham (1830), L. & Welsh. 

180 ; Jlc Loech, Kx p. Rcay (1833), 3 Doac. & Ch. 175. 


PART IV. SECT. 1, SUB-SECT. 9.— B. 

a. Contreu't running vrith chatfds 
— Whether purchaser bound .] — The pur- 
chaser for value in good faith of a 
chattel is not bound by a eontruct 
relating to the use of that chattel of 
which n© had no notice at the time of 
the purchase. — Baxtek v. Jacobs 
(1889), 1 B. C. R. pt. 2, 370.— CAN. 

b. To pay for or return goods 
obtained under ultra, vires contract .] — 
Trades Hall v. Erie Tobacco Co. 
(1916), 34 W. L. R. 780 ; 10 W. W. R. 
846.— CAN. 

0. Purchase from bailee — With 
knmcledge of bailment — Whether pro- 
oerty passes .] — McQuariue v. Francis 
P. E. I.), [1923] 2 D. L. R. 212.— 

!AN. 

d. Duty to obtain licence — To ex- 
port goods .] — LAmtENCE v. Kkmball, 
[1921] N. Z. L. R. 1030.— N.Z. 

PART IV. SECT. 1, SUB-SECT. 10.— A. 

14121. Whether dependent on passing 
of property .] — Guilds v. Northern 
By. Co. (1806), 25 U. C. R. 165.— 

CAN. 

1412 ii. .] — Thames Navigation 

Co., Ltd. r. Reid (1886), 13 A, R. 303. 

—CAN. 


1412 iii. .] — Where a conditional 

sale agi'ooment does not provide that 
the risk is to be in the buyer ik, the 
seller retains the property in the goods 
sold & they are lost before the buyer 
is in default under the agreeniont, & 
without fault on his part, the loss 
falls upon the seller. — Kdcjar v. Baurs 
& Charman (Sank.), [1918] 3 W. W. K. 
817 ; 43 D. L. R. 372.— CAN. 

1412 iv. .1 — Tangye V. Lea 

(Alta.), [1919] 3 W. W. R. 533; 49 
D. J.. R. 52.— CAN. 

1412 V. .] — Bank ofMorvi, Ltd. 

V. Baerlein Brothers (1923), I. L. R. 
48 Bom. 374.— IND. 

1412 vi. .] — Upon a sale of goods 

the goods sold will continue at the 
risk of the vendor imtil everything 
has been done in relation to them which 
was required to be done by the con- 
ditions of the sale. — Henderson v. 
Brown, Hoyles 6c Co. (1818), 1 Nfld. 
L. R. 74.— NFLD. 

1412 vii. .] — Hkseltines v. 

Arrol & Co. (1802), 13 Fao. CoU. 30; 
Mor. Diet. 10111.— SCOT. 

1412 viii. .] — Periculum rei 

venditce nondum traditce eM venditoris, 
when delivery is stipulated at a certain 
place dllTerent from the place of 


15 r ac. uoji. m.- 




(1813), 17 Fac. Coll. 209. — SCOT. 




1412 X. .]— After goods have 

been sold, but before they have been de- 
livered, they are at the buyer’s risk 
— Arkell & Douglas v. Noursk 
(1897), 4 O. R. 435.— S. AF. 


1412 XI. .] — ^Thomas & Co., Ltd. 

V. Whyte & Co., Ltd. (1923). 44 
N. L. R. 413.-45. AF. 


e. Damage to goods while 

awaiting shipment .] — Wilmot v. Wads- 
worth (1852), 10 U. C. R. 594.— CAN. 


— Gillespie v. Hamm (1899). 4 Terr 
L. R. 78.— CAN. 


fire .] — Sawyer & Massey Ck)., Ltd 
V. Robertson (1901), 21 C. L. T* 
182 ; 1 O. L. R. 297.— CAN. 


h. .] — Snow v. Wol- 

seley Milling Co. (1901), 7 Terr 
L. R. 123.— CAN. 


«« -J -A' JliXVCfUBUIN V. JUlER 

(1918), 43 O. L. R. 190.— CAN. 

1. .1 — Ardut. Aziz 

BePARI V. JOGENDRA KRISHNA RoY 



528 Sale op Goods. 


Sect 1. — Transfer of property from buyer to seller : 

Sub-sect. 10, A. <1: B, (a).] 

14-14. Sale subject to weighing — Accident 

before goods weighed.]— Simmons v. Swift No. 
1042, ante, 

1416. Payment & delivery of warrants.] — 

On May 14, 1861, pltf., a broker, bought for deft, 
at a public sale three lots of sugar in bags, the lots 
being respectively numbered 67, 68, <fc 69, the 
prompt day being July 20. By the terms of sale, 
payment was to be made either by cash on July 20, 
by acceptance at seventy days from the day of 
sale, or on delivery of the warrants, interest at 
the rate of 5 per cent, per annum being allowed to 
the expiration of seventy -three days from the day 
of sale if payment were made within twenty-one 
days. On May 25 pltf., according to the usage 
of the trade, at the request of deft., paid the price 
of lot 67, &; obtained a warrant for it, & cleared it 
at the custom house. He at the same time, but 
without any special instructions from deft., paid 
the price of lots 68 &; 69, & obtained the warrants 
for the same. The effect of this payment was, 
that the risk of loss by fire was transferred from 
the seller to the buyer. It was proved to be the 
common course for brokers, when so employed 
to clear before prompt one of several lots of sugar 
in bags bought xmder one contract, to pay the 
price & obtain warrants for all the lots, the broker 
taking the discount under the conditions of sale. 
Deft, not only know that this was the common 
course among brokers, & that it had been pursued 
in former instances in relation to sugars bought 
for him by pltf. ; but he w. s informed by a clerk 
of pltf. shortly after May 25, that pltf. had so 
paid the price of lots 67 & 68, & obtained the 
warrants. On June 22 deft, sent instructions to 
pltf. to clear lot 68. On the same day, & before 
those instructions could in the usual course of 
business be acted upon, a fh'e broke out at the 
bonded warehouse where the sugars were deposited, 
& they were destroyed : — Held : pltf. was entitled 
to recover from deft, the money so paid by him in 
respect of lot 08 on May 25 as money jiaid to his 
use. — Sentanck v. Hawley (1863), 13 0. B. N. S. 
458 ; 1 New Kep. 323 ; 7 L. T. 745 ; 143 E. R. 

3 82 ; sub nom. Hawley v. Sentance, 11 W. R. 
311. 

1416. Buyer accepting risk on receipt of 

bills of lading.] — By an agreement in writing 
between pltfs., therein described as “ vendors,” 
& deft, therein described as “ purchaser,” the 
vendors agreed to ship on board a vessel a cargo 
of fresh water ice, “to be dispatched with all 
speed to any ordered port in the United Kingdom, 
the vendors forwarding bills of lading to the 
purchaser ; & upon receipt thereof, the purchaser 
lakes upon himself all the risks <fc dangers of the 
seas, etc., & deft, agrees to buy & receive the said 
ice on its arrival at ordered port, & to pay for it 
in cash on delivery at the rate of 20s. per ton, 
weighed on board during delivery,” The ice 
having been duly shipped & dispatched, & the bill 
of lading forwarded to, & received by deft., the 
vessel & cargo were subsequently lost on the 
voyage by risks & dangers of the seas within the 
meaning of the above agreement. Pltfs. having. 


therefore, brought an action against deft, to 
recover the value of the cargo : — Held : whether 
or not the property in the cargo passed to deft, on 
the receipt of the bills of lading, which the ct, said 
it was not necessary to decide, though they 
strongly inclined to hold that it did pass with all 
its risks, yet deft., the purchaser, having agreed 
to “ take upon himself all the risks & dangers of 
the seas,” etc., from the time he received the bills 
of lading, was liable to pay for the cargo according 
to a certain rate ; & if, meantime, it perished 
through the perils of the seas, to pay for it accord- 
ing to a fair estimate of its value at the time it went 
down. — C astle V. Playford (1872), L. R. 7 Exch. 
98 ; 41 L. J. Ex. 44 ; 26 L. T. 315 ; 20 W. R. 
440 ; 1 Asp. M. L. O. 255, Ex. Ch. 

Annotations : — Apld. Martlneau r. Kitchiner (1872), L. R. 

7 Q. B. 4.S6. Consd. Anderson v. Morice (1870), 1 App. Cas. 

713. Distd. Stock V. IngUs (1881), 52 L. J. Q. B. 30. 

1417. Goods stored on premises of seller — 

At seller’s risk for two months — Destruction by Are 
after two months.] — Pltfs. sugar refiners, were in 
the habit of selling to brokers the whole of each 
filling of sugar, consisting of from 200 to 300 
loaves or “ titlers ” each, the terms always being, 
“ Prompt at one month ; goods at seller’s risk for 
two months,” the “ prompt ” day being the 
Saturday next after the expiration of one month 
from the sale. The titlers in each filling were 
stored on pltf.’s premises, & were from time to 
time fetched away by the purchasers or their 
sub-vendees, being weighed on their removal, 
each titler weighing from 38 to 42 lbs. If the whole 
of the lots contained in one Siile note had not, 
which was frequently' the case, been taken away 
on the “ prompt ” day payment was made by the 
I)urchascr, by bill or cash, at an approximate 
sum calculated on the probable weight, the actual 
price beng afterwards adjusted on the whole 
filling being cleared. Deft., who was an old 
customer of pltfs., had bought four fillings, con- 
sisting of specific titlers, each marked, on the 
above terms, & had paid the approximate price 
of the four lots, & had fetched some of each lot 
away. A fire occurred on pltf.’s i)remises after 
the expiration of the two months from the dates 
of sale to deft., destroying the whole contents 
of the warehouses. At the time of the fire pltfs. 
had floating policies of insurance which covered 
goods on the premises “ sold & paid for, but 
not removed ” ; but they had no agreement or 
understanding with their customers as to any 
insurance, & the amount insured, which pltfs. 
received from the underwriters, was not sufficient 
to cover the loss of their own goods, exclusive of 
the titlers undelivered which they had sold to 
deft. : — Held : by the terms of the contract of 
sale, after the lapse of the two months, was in the 
buyer, &> the loss was, therefore, his. 

There is nothing to prevent the parties from 
agreeing that the property shall pass, & that the 
price shall afterwards be ascertained . . . the 
real question in all these cases is, whether the 
parties did intend that the property should pass 
(OOCKBURN, O.J.). MARTINEAU V. KiTCHING 

(1872), L. R. 7 Q. B. 436 ; 41 L. J. Q. B. 227 ; 26 
L. T. 836 ; 20 W. R. 769. 

Annotation : — Consd. The Porchlm, [1918] A. C. 157. 


(1916). 20 C. W. N. 3 224 ; I. L. R. 
44 Calc. 98.— IND. 

m. .] — Shoshi Mohun 

Pal Chowdhry v. Nobo Krishto 
Poddar (1878), I. L. R. 4 Calc. 801. 
— IND. 

n, ,] — Harvey & Co. 

V. Goodfellow & Co. (189.5), 7 Nfld. 
L. R. 834.— NFLD, 


o. .] — ^Wilson v. King 

4 J. R. N. S. 73.— N.Z. 

p. Shipment, of oysters in 

merchantable condition — Shipment had 
on arrival.] — Barnes v. Waugh (1906), 
41 N. S. R. 38.— CAN. 

Q. Damage to sugar ship- 

ment .] — Deouirb v. Andrews, Bell 
& Co. (1907), 3 E. L. R. 139.— CAN. 


r. Sale by sample — Endorse- 

ment of hill of lading .] — Moore v. 
Laird (1908), 9 W. L. R. 199.— CAN. 

t. — — Death of mare before pay- 
metiL ] — Where a chattel is sold under 
a lien not providing that the title, 
ownership & right of possession is to 
remain in the vendor until pa 3 Tnont 
is made, & the subject matter of the 
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1418. Price payable on delivery.] — The 

primd facie rule of construction is that the parties 
intended that the risk should become that of the 
buyer, when, & not till, the whole lading was 
complete, so as to enable the shippers, by getting 
the shipping documents, to call on the buyer to 
accept & pay for the cargo ; & there is nothing 
in this contract to rebut the presumption that such 
was the intention (Blackburn & Lusii, J.J.)* — 
Anderson v. Morice (1876), L. B. 10 C. P. 609 ; 
44 L. J. 0. P. 311 ; 33 L. T. 355 ; 24 W. B. 30 ; 
3 Asp. M. L. 0. 31, Ex. Ch. ; affd. (1876), 1 App. 
Cas. 713, H. L. 

Annotations : — Consd. Colonial InRce, of New Zealand r. 

Adelaide Marine liiHce. (188G), 12 App. Caa. 128. Refd. 

InRlls V. Stock (1885), 10 App. Cas. 2(>li ; Ajum Goolam 

Hossen v. Union Marine Insce., Hajce Casslm Joosub 

V. Ajum Goolarn Hossen, (1901 ] A. C. 362 ; Hcllanoe 

Marine Insce. r. Duder, [1913] 1 K. B. 265 ; The Parchlm, 

[1918] A. O. 157. Memd. Prj ee v. Monmouth Canal & 

By. (1879), 4 App. Cas. 197. 

1419. .] — Houldkr Brothers & Co., 

Ltd. V, Public Works Comr., Public Works 
COMR. V. UOULDER BROTHERS & CO., LtD., No. 
1424, post. 

1420. Purchase subject to completion of 

cargo — Loss before completion.] — Anderson v. 
Morice, No. 1418, ante. 

1421. Acceptance by buyer of delivery 

warrant — Sale of undivided portion.] — Defis. 
sold to pltfs. 120,000 gallons of white spirit, being 
part of a larger quantity then lying in a certain 
tank belonging to a storage co., & handed to pltfs. 
a delivery warrant, whereby the co. undertook to 
deliver that quantity of the spirit to pltfs.* order. 
Subsequently to pltfs.’ acceptance of that warrant 
& before the quantity purchased had been severed 
from the bulk the spirit in the tank became 
deteriorated in quality : — Held : whether the 
property in the undivided poition of the larger 
bulk had passed or not, upon the acceptance of the 
delivery warrant tlic risk ]3assed to the buyers, & 
the loss must be borne by them. — Sterns, Ltd. v. 
Vickers, Ltd., [1923] 1 K. B. 78 ; 92 L. J. K. B. 
331 ; 128 L. T. 402, 0. A. 

AnnoUiHons :~~Distd. Re Wait, [1927] 1 Ch. 606. Reid. 

Laurie & Morewood v. Dudln, [1925] 2 K. B. 383. 

1422. Property vested in buyer — Subject to rescis- 
sion in particular event — ^Loss due to accident — 
Risk attaches to seller.] — HihVD v. Tatters all, 
No. 1256, ante. 

1423. Contract for sale with implied condition of 
fitness — Necessity for shipment of goods of stipu- 
lated character.] — Where a contract for the sale of 
goods is made under such circumstances that there 
is an implied condition of fitness of the goods for 
a particular purpose, & it contains a provision that 
the goods are to be delivered abroad, but that the 
seller’s responsibility is to cease upon shipment 
of the cargo, the seller’s responsibility ceases only 


upon shipment of goods of the stipulated character. 
— Gillespie Brothers & Co. v, Cheney, Eggab 
& Co., [1896] 2 Q. B. 59 ; 65 L. J. Q. B. 662 ; 12 
T. L. B. 274 ; 40 Sol. Jo. 354 ; 1 Com. Cas. 


373. 

Annotatiems : — Consd. Manchester Liners v. Rea, [1922] 2 
A. a 74. Refd. Summer Pormaln v. Wobb (1921), 91 
L. J. K. B. 228. 


1424. C.l.f. contract — Liability of vendor.]— 

(1) Where the consignor of goods under a c.i.f. 
contract executes an order received by him from 
another, he is, though a vendor, at the same time 
an agent, bound, for reward, to obtain the goods 
at the best price ho reasonably can, & have them 
insured, carried, & delivered to his principal on 
the best terms he reasonably can. But where no 
commission is charged, the vendor takes upon him- 
self the risk of a rise or fall in the price of the goods, 
or of freight for their carriage or of the rate of 
insurance, there is not, as to either cost or 
freight or insurance, any trust or contract of 
agency between them (Lord Atkinson). 

(2) The fact that one-third of the price is not 
to be paid till the cargo has been delivered, though 
according to the authorities it does not iirevent the 
property in the goods from vesting in the consignee, 
yet gives the consignor a direct interest in the safe 
carriage & delivery of the goods (Lord Atkinson). 
— Houlder Brothers & Co., Ltd. v. Public 
Works Comr., Public Works Comr. v. Houlder 
Brothers & Co., Ltd., [1908] A. C. 276 ; 77 L. J. 
P. C. 58 ; 98 L. T. 684 ; 1 1 Asp. M. L. C. 61, P. C. 


B. hisurance. 


{a) In General. 


1425. Party protected by insurance — Presumed 
to take risk.] — Ebagano v. Long, No. 1125, ante. 

1426. .] — Anderson Morice, No. 

1418, ante. 

1427. .] — Merchants, according to my 

experience, attach very groat weight to a stipula- 
tion as to who is to insure, as showing who is to 
bear the risk of loss (Blackburn, J.). — Allison v, 
Bristol Marine Insurance Co. (1876), 1 App. 
Cas. 209 ; 34 L. T. 809 ; 24 W. B. 1039 ; 3 Asp. 
M. L. C. 178, H. L. 


Allnotations : — Consd. AnderBon i\ Morice (1876), 1 App. Cas. 
713. Refd. Smith, Hiil v. I^man, Bell, 11891] 1 Q. B. 
742 : Weir v. Girvln, [1900] 1 Q. B. 45 ; Kelianco Marine 
lusco. V. Duder, [1913] 1 Iv. B. 265. 


1428. Presumption rebuttable.] — As 

to the first X)oint relied upon for claimants, namely, 
that tile goods were at the risk of & were insured 
by claimants, this, although a material considera- 
tion, is not decisive (Evans, P.). — The Annie 
Johnson, The Kronprinsessan Margareta, 
[1918] P. 154 ; 87 L. J. P. 127 ; 118 L. T. 721 ; 14 
Asp. M. L. C. 301. 


transaction, a marc, is, before the time 
for payin(?nt, killed through no neglect 
on the port either of the vendor or 
purchaser, the loss must fall upou the 
vendor. — S adywhyk v. AcnrEMYczuK 
(1916), 34 W. L. 11. 502 ; 10 W. W. K. 
624.— CAN. 

a. Oil dumped on railway 

station platform — ct’ not received by 
purchaser .] — Pursuant to deft.’s order 
pltf. shipped oil oonsignod to deft, 
at H. where, under their contract, it 
was deliverable, &. paid the freight, 
& mailed the bill of lading with the 
copy of the invoice attached to deft, 
who, however, never received the same. 
The oil was put off the railway cars 
on to the platform at 11. station, there 
being no agent there, but deft, did 
not receive it ; — Held : on arrival of 
the oil at H., It became defU’s pro- 

J. — ^VOL. XXXIX. 


perty .Sc was at his risk. — A 

Oil Co., Ltd. v, Strano, [1921] 3 

W. W. K. 118.— CAN. 

b. Loss after goods put on 

railway.] — Deoraj v. Munshi PvAM 
(1926), I. L. R. 48 AU. 622.— IND. 

PART IV. SECT. 1, SUB-SECT. 10.— 
B. (a). 

c. Goods ordered to he ** shipped 
{& insured ** — Placed on deck where 
poliiyy would not caver them — Purchaser 
not liable for price of goods lost .] — 
Room v. Larqk (1870), 1 P. E. I. 310. 
—CAN. 

d. Vendor charging premium to 
purchase— Goods not insured — On whom 
risk falls .] — Corbett v. Stronach 
(1883), 4 R. & G. 109.— CAN. 

e. JAdbUity of purchaser for premiums 


paid by vendor — Payment for goods by 
assumption by purchaser of vendor's 
liability under mortgage .] — (IJhapde- 
LAiNE V. Wilkinson (1912), 20 

W. L. K. 775 ; 4 D. L. R. 290.— 
CAN. 

f. Failure of seller to give imme- 
diate notice of shipment — Risk remains 
with seller .] — seller having shipped 
goods from London to Aberdeen by 
a steamer, did not send notice of ship- 
ment to the purchaser until the follow- 
ing day. The vessel having been lost 
on the passage : — Held : the seller's 
duty was to have given the purchaser 
immediate notice of shipment, so as 
to enable him to insure ; & this not 
having boon done, the risk remained 
with the seller. — Fleet Brotherb v. 
Morrison (1854), 16 Dunl. (Ct. of 
Sess.) 1122 ; 26 8c. Jur. 607.— SCOT. 

M M 
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Sale of Goods. 


Sect, 1. — Transfer of property from buyer to seller: 

Sub-sect, 10, B, ( b) ( c). Sect 2 ; Sub-sect, 1.] 

(6) CA,f, Contracts. 

1429. Whether risk in buyer.] — Tkegelles v. 
Sewell, No. 1119, ante, 

1430 . .] — Barrow v. Myers (1888), 52 

J. P. 345 ; 4 t. L. R. 441, D. C. 

Annotation: — Overd. Crozier, Stephens v. Auerbach, [1908] 

2 K. B. 161. 

1431. .] — Deft, contracted to sell to pltf. 

certain wood goods, c.f.i. & ship them at a port 
in Sweden for an English port. The ships were to 
be addressed to pltf. at the English port & on their 
arrival he was to adopt their charterparties' 
bills of lading & pay the price. Deft, failed to 
perform the mass portion of his contract & pltf. 
commenced an action for damages in England & 
applied for leave to serve notice of the writ of 
summons upon deft, out of the jurisdiction under 
R. S. C., Ord. 1, r. 1 (e). The question then arose 
as to whether the breach had occurred within or 
outside the jurisdiction : — Held : upon the true 
construction of the contract all deft, had to do was 
to ship the goods on board at the Swedish port. 
Accordingly the breach occurred there & not at the 
English port & as no cause of action arose within 
the jurisdiction no leave to serve notice of writ 
of summons under R. S. C., Ord. 11, r. 1 (c), could 
be granted. 

It is urged by jdtf. that the price included not 
only the price of the goods, but covered also insur- 
ance & freight. No doubt the price set down does 
include these payments. But the seller here 
charges them as part of the price & arranges with 
the buyer that, if he w ll pay the captain his 
freight on arrival, credit shall be given for the 
amount (Day, J.). — Wanoke v. Wingren (1889), 
58 L. J. Q. B. 519 ; 5 T. L. R. 096, D. C. 

Annotations : — Apld. Crozier, Stephens v. Auoibacb, [1908] 

2 K. B. 101. Reid. Sanders r. Sadler (1906), 95 L. T. 872. 

1432. ,] — (roods were sold under a c.i.f. con- 

tract by a foreigner carrying on business & residemt 
abroad to purchasers in England who paid the 
price in exchange for a bill of lading. On inspec- 
tion of the goods after their arrival in England the 
purchasers alleged tliat they were not of the 
description stipulated for in the contract & 
obtained leave to issue a writ of which notice was 
to be served, & was served, on deft, out of the 
jurisdiction claiming a return of the money paid 
or damages for breach of contract : — -Held : the 
contract of sale being a c.i.f. contract the alleged 
breach had taken place out of the jmisdiction & 
that therefore the case did not fall within R. S. C., 
Ord. 11, r. 1 (c), & the writ & service must be set 
aside. — Crozier, Stephens & Co. v. Auerbach, 
ri908] 2 K. B. 161 ; 77 L. J. K. B. 873 ; 99 L. T. 
225 ; 24 T. L. R. 409 ; 52 Sol. Jo. 325, C. A. 
Annotation : — Refd. Bidden v. Clemens Horst Co., [1911] 1 

K. B. 931. 

(c) Ship'inent f.o.b, 

1433. Whether goods at buyer’s risk.] — D. sold 
to B. 200 tons of German sugar “ f.o.b. Hamburg ; 


payment by cash in London in exchange for bill 
of lading ” ; the price to be variable according to 
the percentage of saccharine matter, which was 
not to exceed or fall short of certain limits. B. 
resold to resp. the same quantity at an increased 
price, but otherwise upon similar terms. D. also 
sold to resp. 2Q0 tons upon similar terms. To 
fulfil these contracts 390 tons, being 10 tons short, 
were shipped in bags on one vessel at Hamburg for 
Bristol, no bags being set apart for one contract 
more than the other. Each bag was marked with 
its percentage of saccharine matter, & bills of 
lading with marks corresponding to the bags were 
sent to D. to be retained till payment in accordance 
with the contracts. Resp. was insured in floating 
policies upon “ any kind of goods & merchandises ” 
between Hamburg & Bristol, &; duly declared in 
respect of this cargo. The ship sailed from 
Hamburg for Bristol & was lost. After receiving 
news of the loss D. allocated 2,000 bags or 200 tons 
to B.’s contract, & 1,900 bags or 190 tons to the 
other contract. In an action upon the policies : — 
Held : the sales being “ f.o.b. Hamburg ” the 
sugar was at resp.’s risk after shipment ; he had 
an insurable interest in it ; & the underwriters 
were liable. — Inglis v. Stock (1885), 10 App. Gas. 
263 ; 64 L. J. Q. B. .582 ; 52 L. T. 821 ; 33 W. R. 
877 ; 5 Asp. M. L. 0. 422, H. L. ; ajfg. S. 0. sub 
710711. Stock v. Inglis (1884), 12 Q. B. D. 564, 0. A. 

Annotations: — Consd. Wimble v. Rosenberg, [1913] 3 K. B. 

743. Distd. Healy ??. Hewlett, [1917] 1 K. B. 337. Refd. 

Colley V. Overseas Exporters, [1921] 3 K. B. 302 ; Stems 

V. Vickers, [1923] 1 K. B. 78 ; Re Wait, [1927] 1 Cb. 006. 

Identd. Re London County Commercial Reinsurance Ofiftce, 

[1922] 2 Cb. 67. 

1434. Necessity for notice by seller — To 
enable buyer to insure — Sale of Goods Act, 1893 
(c. 71), s. 32 (3).] — Wimble, Sons & Co. v. 
Rosenberg & Sons, No. 1800, post. 

1435. Loss before buyer bound to take 

delivery.] — By a contract in writing dated Oct. 6, 
1920, the sellers sold to the buyers 200 tons of 
Dutch bran f.o.b. Rotterdam for Oct. shipment, 
the buy(^r8 flnding freight room. The sellers were 
obliged to take the bran from their sellers early 
in Oct. & they sent it to Rotterdam so that it 
arrived there on Oct. 14. The buyers were unable 
to find freight room until Oct. 28, on which date 
loading began on theh nominated steamer & 
until loading began the bran remained lying in the 
barges in which it had been sent to Rotterdam. 
When loading began it was found that the bran had 
heated & the buyers refused to accept any more 
than 384 bags which had already been put on 
board. The sellers contended that the buyers 
had no right to reject & that the bran remained 
at the risk of the buyers from Oct. 14, the date of 
its arrival at Rotterdam. Arbn. took place 
between the parties & the arbitrators now stated 
a case for the opinion of the ct. under Arbitration 
Act, 1889 (c. 49), s. 19 : — Held,: in answer to 
specific questions put to the ct., that the buyers 
were not bound to take delivery imder the contract 
before Oct. 28, the day on which they began to 


PART IV. SECT. 1. SUB-SECT. 10.— 
B. (b). 

1429 i. Whether risk in buyer.] — Pltf. 
entered into two contracts with deft. 
In Sydney, one to purchase at a fixed 
price per miUe certain slates to be 
shipped from England, the other to 
puronago slates at a fixed price c.i.f.e., 
to be shipped from America. The 
vendor in both cases agreed to pay 
freight & Insnranco, & to pass entry 
& pay wharfage on receipt of cheque : 
— Held : the goods were at the risk 
of the vendor until delivered in Sydn^. 
— Lorimkr V. SiJLDE (1905), 6 S. R. 


N. S. W. 71 ; 22 N. S. W. W. N. 34. 
— AUS. 

1429 il. .] — Bowden Brothers 

& Co., Ltd. v. Little (1907), 4 C. L. R. 
1364.— AUS. 


1429 iii. .] — NissiM ISAAC 

BkkHOR V. HaJI SUITANALI SUASTARY 
& Co. (1916), 1. L. R. 40 Bom. 11.— IND. 


1429 iv. .] — Bttbby Hurry & Co. 

(M.) & Co.. Ltd. (1923), 
I. L. R. 4 Lah. 215.— IND. 


1429 y. .] — Bal Kishan-BashE- 

8IIAR Nath v. 8. M. Fazal Blahi 
(1920), I. L. R. 8 Lah. 173.— IND. 


1429 Vi. .] — BiRKETT Sperlino 


& Ck). V. Enqholm & Co. (1871), 10 
Maeph. (Ct. of Sess.) 170 ; 44 So. Jur. 
103.— SCOT. 

1429 vii. .] — DbLAURIER & CO. V. 

Wyllie (1889), 17 R. (Ot. of Sess.) 
167 ; 27 Sc. L. R. 148.— SOOT. 

1429 viii. .] — ^MoEwbn & Co. v. 

Weinberg Brothers, [1915] C. P. B. 
789.— S. AF. 

PART IV. SECT. 1, SUB-SECT. 10.— 
B. (0). 

14331. Whether goods cd buyer* a risk.] 
— Davidson v. Leslie (1817), 1 Murr, 
281.— SOOT. 
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Paet IV. — Epitects 

load ; until that date the goods were at the risk of 
the sellers & the sellers were not entitled to charge 
the buyers with any expenses connected with them ; 
on the evidence the buyers had not in fact accepted 
more than the 384 bags which had been put on 
board Sd they were entitled in law to reject the 
remainder. — C unningham, Ltd. v. Munro (R. A.) 

& Co., Ltd. (1922), 28 Com. Cas. 42, D. C, 

Barker (Junior) v. Agiua (1927), 43 


Sect. 2.— TRANSFER OF TITLE. 

Sub-sect. 1. — In Geneuat.. 

See Sale of Goods Act, 1893 (c. 71 ), s. 21. 

1480. ElTeoi of estoppel — Sale by pawnor — 
Entrusted with dock warrants by pawnee.] — The 

pawmee of coffees, lodged in the West India Docks, 
& entered there in the pawnee’s name, gave up to 
the pawnor certain delivery notes thereof called 
dock warrants, having indorsed them with an order 

for the delivery of the goods to , in exchange, 

not for cash, which he might have had, but for 
a cheque for the debt on pawnor’s banker, which 
cheque was dishonoured ; the pawnor having con- 
tracted to sell the goods to pltf s. , received payment 
for them, & gave to pitfs. the delivery notes, with 
the blank above doft.’s signature for the mnne of 
the person to whom tliey were to bo delivered : — 
Held: (1) deft, having entrusted the pawnor 
with his signature to a blank, purporting to 
authorise the deliveiy of the goods, <fe enabled him 
thereby to induce faith to a contract for the sale 
of the goods, & to obtain payment for them from 
pltf., it must be considered that the contract of 
sale was deft.’s contract, & the payment, a pay- 
ment to deft. (2) The ct. guarded against any 
inference that, according to a practices which has 
obtained since the er(iction of the West India 
Docks, an indorsement on these doliverv notes or 
dock warrants was, of itself, <fe without making the 
wharfingers parties to the order, capable of trans- 
ferring any i)roporty in the goods therein described. 
— ZWTNGEH V. Samuda (1817), 7 Taunt. 2«5 ; 
1 Moore, 0. P. 12 ; Holt, N. P. 395 ; 129 E. R. lOG. 

1437. Sale by mortgagor — Mortgagee con- 

cealing charge.] — An American ship, subject to a 
mtge. made in America, which vested the legal 
title to the ship in an American citizen, was sold 
in England. The evidence proved that the 
American law did not require notice of an incum- 
brance upon an American ship to bo indorsed 
upon her register. There was conflicting evidence 
as to whether it was customary to make such 
indorsement, or whether purchasers in England 
were accustomed, from a clean rtigistor, to presume 
the non-existence of incumbrances. Notice of the 
incumbrance in question was, with the privity 
of the mtgee., intentionally kept of the ship’s 
register, in order to facilitate her sale, from the 
proceeds of which the mtgee. was to be paid off ; — 
Held : by intentionally concealing his charge, the 
mtgee. had disabled liimself from setting up his 
legal title as against the purchaser for valuable 


OF THE CONTKACT. 

consideration with no direct notice of the inonm- 
brance. 

A ship is not like an ordinary personal chattel, it 
does not pass by delivery, nor does the possession 
of it prove the title to it (Turner, L.J.), — Hooper 
V, Gumm, MoLbllan V, Gumm (1867), 2 Ch. App. 
282 ; 36 L. J. Ch. 605 ; 16 L. T. 107 ; 15 W. R. 
464 ; 2 Mar. L. C. 481, L. C. & L. J. 

AnnoiaiUms : — Refd. Alcook v. Smith, [1892] 1 Ch. 233 ; 

Ropubllca de Guatemala v, Nunez, [1927] 1 K. B. CC9. 

.'l—See Estoppel, Vol. XXI., pp. 312, 323, 

365, 372, 398, Nos. 1147, 1200-1208, 1425, 1472, 
1589. 

1438. Contract cancelled — Goods remaining in 

possession of Intended purchaser — Right of owner to 
sue in trover.] — A contract for goods was put 
an end to by both parties, but the goods were in 
tlie possession of the intended purchaser. The 
value rising, he converted them to his own use, 
<fc offortid tlie former price. The owner demanded 
the increased price ; & on non-payment held 

deft, to bail “ for goods sold & delivered.” This 
does uot prevent him from suing in trover. — - 
Parry v. Dawson (1796), 3 Anst. 710 ; 145 B, R. 
1015. 

1439. Sale to so called secretary of non-existent 
company — In belief of company’s existence — Sub- 
sequent sale by secretary.] — I’ltfs. having received 
an order for goods i:>urporting to be signed by the 
st*crctary of a co. which really had no existence at 
the time, forwarded the goods to the order of the 
so called secretary in the belief that the co. existed. 
He sold the goods to dofts. from whom pitfs. 
sought to recover them : — Held : as there had been 
but one side to the contract into which pitfs. had 
intended to enter there had in fact been no sale, 

the property in the goods remained in i)ltfs. — 
Star Corn Millers Society v. Moore & Co. 
(1886), 2 T. L. R. 751, C. A. 

1440. Goods obtained by larceny — ^Title of bona 
fide purchaser.] — Youno v. Bond (1896), 12 
T. L. R. 100. 

1441. Sale of Goods Act, 1893 (c. 71), 

s. 21 (1).] — Pltf., desiring to sell his motor car for 
£210, & being informed by N. that he had a friend 
H., who would probably buy it for tluat price, 
allowed N. to have possession of the car for the 
sole purpose of showing it So endeavouring to sell 
it to 11. There was no such person as H., N. 
represented that there was with the intention of 
obtaining the car for his own benefit. N. after- 
wards through an intermediary sold the car to 
defts. for £110. Before N. got possession of the 
car he had been convicted of theft & other offences, 
but that was not known to any of the parties. 
While N, was in possession of the car he obtained 
an appointment as car salesman to a firm of motor 
engineers. In an action by pltf. against defts. 
for the return of the car or its value So damages for 
its detention: — Held: (1) N. ha<l obtained the 
car from pltf. by larceny by a trick, pltf. never 
having given any real consent to his having or 
passing the property therein, & pltf. should 
succeed in the action unless defts. had some valid 
defence thereto ; (2) defts. could not set up the 
defence that under above Act they had acquired 


PART IV. SECT. 2, SUB-SECT, 1. 

g. Effect of estoppel.]— ThQ owners 
of by contract in wrltingr, agreed 
to sen & deliver them to K. the 
title not to pass until they were 
paid for. The logs being in custody 
of a boom co., orders were givon to 
deliver them as agreed. E., a dealer 
in Ittmber, telephoned the owner ask- 
ing if he had them for sale & was 
answered ** No, I hare sold them to 
K.*’ E. then purchased a portion of 


them from K. who did not pay the 
owner therefor &: he brought an action 
of trover against E. : — Held : the 
owner having induced E. to boUevo 
that he could safely purchase from K. 
could not afterwards deny the autho- 
rity of the latter to sell. — Peopltcs 
Bank of Halifax v. EsteY (1904), 34 
S. O. R. 429.— OAR. 

h. .] — Sale of a chattel by 

a third person in the presence of Sc 
with the consent of the owner confers 


a good title on the purchaser under 
Safe of Goods Act, R. S. S. o. 147. 
8. 23. — ^WlLLTE V. Delmle (1915), 30 
W. L. R. 918; 21 D. li. R. 407.— 

CAN. 

k. Proof of title.] — Lano v. Thom- 
son (1890), 16 V. L. R. 666.— AUS. 

l. Sale by person without auUio- 
rity.] — Duffill v. Ekwin (1859), 18 
U. C. R. 431.— CAN. 

m. Property in goods sold — Vesting 

mm2 
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Sect. 2 . — Transfer of title : Suh-sccts. 1 & 2, A., B. 
C. ; sub-sects, 3 <fe 4.] 

a better title to the car than the seller had, inas- 
much as, under sub-sect. 1 pltf. was not by his 
conduct precluded from denying the seller’s 
authority to sell the car. — Heap v. Motorists 
Advisory Agency, Ltd., [1923] 1 K. B. 577 ; 92 
Jv. J. K. B. 553 ; 129 L. T. 146 ; 39 T. L. R. 150 ; 
67 Sol. Jo. 800. 

Annotation.: — As to (1) Consd. Lake t>. Simmons, 11926] 
1 K. B. 366. 

1442. Possession of ship — Not proof of title.] — 

Hooper v, Gumm, McLellan v. Gumm, No. 1437, 

Agent’s Implied authority to pledge.l — See 
Agency, Vol. I., pp. 330-343, Nos. 467-549. 

Agent’s implied authority to sell.] — See 
Agency, Vol. I., pp. 373-380, Nos. 803-844. 

Pledge by person other than true owner — Rights 
of true owner.] — See Pawns &: Pledges, Vol. 
XXXVII., p. 18, Nos. 145-148. 

Sale by grantor of bill of sale.] — See Bills of 
Sale, Vol. VII., pp. 143, 145-147, Nos. 790, 802- 

Transfer of bills of lading.] — See Shipping. 


>SuB-sECT. 2. — Common Law and Statutory 
Powers of Sale. 

A . Common Law Powers, 

Sale by sheriffs.] — See, generalli/f Execution, 
Vol. XXL, ])p. 511 ef seq, ; Sheriffs. 

Sale by executors & administrators .] — Secy 
gcnernlh/y Executors, Vol. XXIV., pp. 565 et seq. 
Sale by pawnees.] — See Pawns & Pledges, Vol. 
XXXVIL, pp. 14-16, Nos. 108-128. 

Sale by master of ship.] — See Shipping. 

B, Statutory Powers, 

See Sale of Goods Act, 1893 (c. 71), s. 21 (2). 
Trustee in bankruptcy.] — See Bankruptcy, Vol. 
V.. pp. 966, 967, Nos. 7910-7914. 

Liquidator of company.] — See Companies, Vol. 
X., p. 991, Nos. 0861, 6862. 

Administrator of convict’s estate.] • — See 
Criminal Law, Vol. XIV., p. 495, No. 5459. 

Persons impounding anlmsilsJ—See Distress, 
Vol. XVIII., pp. 446, 447, Nos. 1827, 1829. 

Persons distraining for rent.] — See Distress, 
Vol. XVIII., p. 350, Nos. 871-8'77. 

Sheriffs.] — Sjee Execution, Vol. XXI., pp. 511 
ct seq, 

lnnkeepers.1 — See Inns & Innkeepers, Vol. 
XXIX., pp. 22, 23, Nos. 286-295. 

Pawnbrokers.] — See Pawns & Pledges, Vol. 
XXXVII., p. 24. Nos. 189, 190. 

Authority of agent to pledge under Factor’s Acts.] 
— See Agency, Vol. I., pp. 330-340, Nos. 467-524. 

C. Orders of Court, 

See Admiralty, Vol. I., pp. 222, 223, Nos. 
1488-1492 ; Interpleader, Vol. XXIX., p. 483, 
Nos. 335-339, &, generally, Practice. 


Sub-sect. 3. — Sale in Market Overt. 

See Sale of Goods Act, 1893 (c. 71), s. 22 (1 ), (2) ; 
Markets, Vol. XXXIII., pp. 538, 539, 560-563, 
Nos. 152-156, 428-487. 


Sub-sect. 4. — Sale or Pledge under 
Voidable Title. 

See Sale of Goods Act, 1893 (c. 71), s. 23. 

1443. Title of innocent transferee or pledgee — 
Innocence of transferee question for jury.] — ^A., an 
agent for the sale of manures on commission, had 
been employed in that capacity by deft., a manure 
dealer, & being indebted to deft, on balance of 
account in a sum which he was unable to pay, it 
was arranged that he should obtain manures from 
other persons & send them to deft, in discharge of 
his debt. He accordingly purchased of pltf. a 
quantity of manure “ at three months’ credit to 
sell again,” wliich by A.’s direction was sent by 
pltf. to A. at the F. station, where they were 
received & taken away by deft., to whom A. had 
forwarded the delivery note. On the trial of an 
action by pltf. against deft, to recover the value 
of the goods, the judge stopped deft.’s counsel 
from calling deft, as a witness, & told the jury that, 
if they thought A. represented liimself to pltf. as 
an ordinary buyer on sale for profit, & that he was 
not so, but that he prociued the goods for the 
purpose of handing them over to deft., that would 
be a fraud upon pltf., & he would be entitled to 
the verdict, even though deft, were no party to the 
fraud : — Held : that’ was a misdirection on the 
part of the judge, & the question of deft.’s ho7ia 
fides in the matter ought to have been left to the 
jury. — Dantec v, Ashworth (1866), 14 L. T. 488 ; 
30 .1. P. 695. ' 

1444 . Against person with equitable In- 

terest.] — An assigmnent of goods at sea as a col- 
lateral security for a debt, A a subsequent indorse- 
ment of a bill of lading, are good as against the 
assignee's of the assignor, w ho committed an act of 
bkpey. between the assignment of the goods & the 
indorsement of the bill of lading. Goods delivered 
to a person claiming them wrongfully, who pays 
freight & other charges, cannot be detained for 
those exi)ense8 against the riglitful owner. 

As between a person who has an equitabh^ hen 
& a third person, who purchases the thing for a 
valuable consideration, & without notice, the prior 
equitable lien shall not overreach the title of the 
vendee (Ashurst, J.). — Lempriere v. Parley 
(1788), 2 Term Pep. 485 ; 100 E. R. 202. 

Annotations : — Apia. NIcholH V, Clout (1817), 3 Price, 547. 

Consd. Lucas v, Dorrien (1817), 7 T^uut. 278 ; Burn v. 

Carvalho (1834), 1 Ad. & El. 883. Refd* Walley v. 

Montgomery (1803), 3 East, 585 ; Belcher r. Oldfield 

0839), 6 Bins:. N. C. 102; Belcher v. Capper (1842), 4 

Man. & G. 502 ; Peruvian Guano Co. v. Dreyfus (1887), 

[18921 A. C. 170, n. Mentd. Jtc Severn, Kx %), Tennyson 

(1832), Mont. & B. 67. 

1445. Sale by person having limited 

interest.] — K, let a horse on hire to B. for one 
month, B. kept it for two months, & then sold it to 
C. : — Held : A. might recover the value of the 


of property in purchaser — Goods remain- 
ing in stores of vendor.] — The property 
In goods may be completely transferred 
to the vendee, even whilst it remains 
in the stores of the vendor. — Cullen 
& Co. Trustees v. Miller, Fergus & 
Co, Trustees (1820), 1 Nfld. L. R. 
216.— NFLD. 

PART IV. SECT. 2, SUB-SECT. 2.— C. 

n. Effect of sale by court — Court 
without jurisdiction,] — judicial sale 


of a vessel under the decree of a ct. 
without jurisdiction to order such 
sale, is an absolute nullity. — Johnson 
V. The Bella (1922), 68 D. L. R. 081 ; 
21 Exch. C. R. 305.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

o. Title of innoc^ transferee or 
pledgee — Against original seller ,] — 
UNITED States of North America 
V, Boyd (1868), 16 Gr. 138.— CAN. 

p. .] — Brett v, Foor- 


SEN (Man.) (1907), 7 W. L. R. 13.— 

CAN. 

q. Pacts sufficient to put 

buyer on iTupiiry,] — Wesbrooa v, 
Willoughby (1895), 10 Man. L. R. 
690.— CAN. 

r. Pretended sale of chattels,] — 
A. stated in writing that he had sold 
certain chattels to B. & B. stated that 
he had bought them from A. There 
was no consideration. The documents 
purporting to transfer the chattels 
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horse from C., although C. had acted hand fidcy &; 
had paid B. the full value. 

B. had only a limited interest, he, when he sold 
it, could give deft, no better title than he had got 
himself (Bosanquet, J.). — Shelley v, Ford 
(1832), 5 C. & P. 313 ; 172 E. R. 091, N. P. 

1446. .1 — Pease v. Gloahec, The 

Marie Joseph, No. 2307. post. 

1447. Against original seller — Title acquired 

before disaffirmance.] — contract for the sale of 
goods, obtained by fraud on tlio part of the 
purchaser, is void only at the election of the vendor ; 
& it is too late to declare such election after the 
goods have passed into the hands of a bond fide 
purchaser. — W hite v. Garden (1851), 10 G. B. 
919 ; 20 L. J. 0. P. 1(50 ; 15 Jur. (530 ; 138 E. R. 
364. 

Annotations Consd. Billlter v. Young (1850), 6 E. & JJ* !• 
Apld. Babcock v. Lawson (1879), 4 Q. B. D. 394. Reid. 
Stevenson v. Newnham (1853), 13 (L B. 285 ; Kingsford 
V. Merry (1850), 11 Exch. 577 ; Hooper v. Lano (1857), 0 
II. h. Cas. 443 ; Morewood & Bayne v. South Yorkshire 
By. & lilver Dnn Co. (1858), 28 L. J. Ex. 114 ; Hardman 
V. Hooth (1803), :i2 L. J. Ex. 105 ; Biddle v. Bond (1805), 
6 B. & S. 225 ; Jic Overend, Gurney, Ex p. Oakes & Peek 
(1807), L. it. 3 Eq. 576 ; Marks v. Feldman (1869), L. R. 
4 Q. B. 481 ; Bentley v. Yilmont (1887), 12 App. Cas. 471 ; 
Ee Hlrth, Ex p. Olllclal Receiver (1899), 08 L. J. Q. B. 
287. Mentd. Jte Ward, Ex p. Ward (1 882), 20 Ch. D. 350. 

1448. .] — A. obtains goods from 

B. under a contract of sale, i)rocured by A. from 
B. by fraud. A. sells to C. ; G. may retain the 
goods. Surely A. might recover the price from G. 
at which he sold to liirri ; yet he would in so doing, 
take advantage of liis own wrong . . . because 
of the right of the t hird person (Buamwell, B.). — 
Hooper v. J.ane (1857), (5 H. L. Cas. 413 ; 27 
1.. J. Q. B. 75 ; 30 L. T. O. S. 33 ; 3 Jur. N. S. 
1020 ; 0 W. R. 14(5 ; 10 E. R. 13(58, II. 1.. 
Annotations : — Mentd. Warburg v. Tucker (1858), 4 Jur. 

N. S. 114 2 ; Bateman v. Freston (1801), 3 E. & E. 578 ; 
Ex p. Freston (1801), 3 De G. F. .1. 012 ; Ookford v. 
Freston, Chapman v. Same (1801), 0 H. & N. 406 ; l^o 
Improvement Comrs. v. General Steam Navigation Co. 
(1800), 8 B. & S. 00 ; lie London Celluloid Co. (1888), 39 
Ch. D. 190. 


1449 . .] — A declaration contain- 

ing a count in trover, another against defts. as 
warehousemen for refusing to deliver goods, & a 
third against them as carriers for refusing to 
deliver goods, is answered by a plea on equitable 
grounds disclosing the following facts ; — that the 
goods had been sold to a person other than defts. 

delivered by the sellers to defts. for the purpose 
of being delivered to pltf. under a contract induced 
by the buyer’s fraud to which pltf. was privy, 
that tlie sellers, under a mistaken supposition that 
the Iran situs was still subsisting, obtained from 
defts. the redclivery of tlie goods to them, which 
w^as a breach of the contract between defts. & 
pltf., but that afterwards, <fc after action com- 
menced, the sellers having discovered the fraud, 
& that pltf. was privy to it, did elect to rescind the 
contract & reverb the property in the goods in 
themselves, & that tliis was done before any act 
was done by them affirming the contract or other- 
wise determining their election & that no interest 
had vested in any innocent person rendering it 
inequitable or unjust to rescind the contract. — 
Glougii V. London <& North Western Ry. Co. 
(1871), L. R. 7 Exch. 20; 41 L. J. Ex. 17 ; 25 
L. T. 708 ; 20 W. R. 189, Ex. Gh. 

Annotations : — Refd. Morrison v. Universal Marine Insce. 
(1873), L. R. 8 Exoh. 197 ; R. v. Middleton (1873), L. R. 
2 0. C. JL 38 ; Scarf v. Jardlne (1882). 7 App. Oaa. 346; 
.Tamos v. Young (1884), 27 Ch. D. 652 ; He Murray, 
Dickson V. Murray (1887), 57 L. T. 223 ; Aaron's Reefs v. 


Twlss, [1896] A. C. 273 ; Law v. Law, [1905] 1 C)h. 140 ; 
Abram S.S. Co. r. WestviUo Shipping Co., [1923] A. C. 
773. Mentd. Rankin v. Potter (1873), L. R. 6 H. L. 83 ; 
Erlanger v. New Sombrero Phosphate Co. (1878), 3 App. 
Cas. 1218 ; Wakefield & Barnsley Banking Co. v. 
Normanton L. B, (1881). 44 L. T. 697 ; AUcard w. Skinner 
(1887), 36 Ch. D. 145 ; He Railway Time Tables Publishing 
Co.. Ex p. Sandys (1889), 42 Ch. D. Snyder 

Dynamite Projectile Co., Skelton’s Case (1893), 68 L. 1. 
210; Gordon r. Strett. [1899] 2 Q. B. 641 ; Cornwall^ 
Henson, [1900] 2 Ch. 298 ; Boston ir^t Co. r. Britlgi & 
Foreign Marine Insce., [1906] A. C. 

Machinery Co. of Canada v. Brunet, [1909] A. C. 330 , 
Armstrongs. Jackson, [1917] 2 E. B. 822 ; 

[1921] 1 A. C. 271 ; Bennett v. Whitehead, [1926] 2 K. B. 
380. 

4450. ,] — S. was the agent of Ij., 

a wine merchant in Spain, & was induced by the 
fraudulent representations of three persons acting 
in collusion to enter into separate contracts vuth 
them for the sale of wine. S. transmitted the 
orders for the wine to L., who shipped the Wines, 
& sent the bills of lading to S. ; the bills of lading 
were handed by S. to the throe persons respectively 
on account of the contracts entered into with them. 
The wine so obtained was deposited with defts., 
a dock CO., who issued warrants for the same; 
some of the wine tlicrcin mentioned was made 
deliverable to the order of one of the three persons, 
& the rest to the order of another of them. The 
warrants were then pledged with pltfs. to secure 
advances. Ij. afterwards served notice upon defts. 
not to part with the wine ; thereupon defts. 
refused to give up the wine when it was demanded 
of them by pltfs. who commenced actions claiming 
damages in addition to the value of the wines : — 
Held : as the wine had been obtained by fraud from 
8., the agent of L., with a power to sell, the property 
in it passed to the three persons, who before the 
fraudulent contract was annulled could confer a 
title upon pltfs., & L. must be barred upon pltfs. 
undertaking to account to him for the value of 
llie wine after deducting theii* advances. — ATTt:jN- 
BonouGH V. St. Katharine’s Dock Co. (1S78), 
as reported in 3 C. B. D. 450 ; 20 W. R . 583, C . A. 

Expld.^ Henderson r. ^ 

Q. B. 521. Refd. Wright v. i reemiui (1879), ^.9 V 

JJogers V. Lambert, ^ 

Central Criminal Court JJ. (1886), 18 (^. B. D. 314 . D® 
RotbschiJd V. Morrison, Kekewdeh, Banquo de 
Pays Bas v. The Same, Banouo do Tr.yico v. 1 
(1890). 24 Q. B. D. 750 ; Robinson v. Jenkins (1890), 24 
Q. B. D. 275 ; Ex p. Mersey Docks & Habour Board, 
11899] 1 Q. B. 546. 

4451 . If A., fraudulently 

assuming the name ot a person of credit ^ stability, 
buys, in person, & obtains delivery of, goods from 
B., the property in the goods passes to A., & he 
can therefore give a good title therc^to to a third 
party who, acting bond fide & without notice, has 
given value tlierefor, unless in the meantime B. 
lias taken steps to disaffirm the contract with A.— 
Phillips Brooks, Ltd., [1919] 2 K. B. 243 ; 
88 L. J. K. B. 953 ; 121 L. T. 249 ; 35 T. L. R. 
470 ; 24 Com. Cas. 263. 

AnTwtations .'—Cound. Lake v. Simmons, [1927] A. C. 487. 
Reid. Said r. Butt, [1920] 3 K. B. 497. 


Id'SZ. ■■ ' ~ Ji-iwvviai^Jkwj 

contract.] — ^Wliere the owner of goods suffers 
mother to have possession of them, or of the 
documents which are the evidence of property 
t/herein, on a sale to him, obtained by means ot 
[raudulent representation, &; avoidable at the 
option of the owner, a sale or pledge by such 
party, before the owner has exercised his option, 
& without notice to the subsequent purchaser, is 
binding ; but this is not so when a party lias merely 


Necessity for de facto 


had never left A.’s possession & they 
were admitted subsequently to have 
been made solely to prevent the said 
chattels from falling into the hands 


of A. *8 mtgee . : — Held : the property 
in the chattels did not pass to B. on 
the ground that. In the absence of 
consideration, the more intention to 


Tect an lUegal object did not deprive 
le real owner of bis property where 
othing was done under the docn- 
lents purporting to transfer the 
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obtained the goods by means of false j)retences, 
without any contract of sale to himself ; as when 
he falsely &> fraudulently represents that another 
person has authorised him to purchase the goods, 
& in such case, the original owner can recover the 
goods from a party to whom they have been sold 
or pledged by the person who fraudulently obtained 
them, before anv notice of the fraud, or any 
disaffirmance of the transaction by the real owner. 
— Higgons V, Burton (1857), 26 L. J. Ex. 342 ; 
29 L. T. O. S. 105 ; 5 W. R. 083. 

Annotations : — Confid. Johnson v. Credit Lyonnais Co., 
Johnson v. Blnmenthal (1877), 3 C. P. D. 32. Apld. 
Cmidy V. Lindsay (1878), 3 App. Cas. 459. Consid. 
G. W. I?y. V. London & County Banking Co., [1901] 
A. C. 414. Reid. Richards v. Johnson (1859), 33 L. T. 
O. S. 200 ; Gobind Chunder Seln v. Ryan (1861), 9 Moo. 
Ind. App. 140 ; Hardman v. Booth (1803), 32 L. J. Kx. 
105 ; R. V. Central Criminal Court JJ. (1886), 65 L. T. 
486. 

1453. .] — Pltf., having had 

no previous dealings with the firm, & knowing 
them only by reputation, applied at the place of 
business of “ Gandell & co.” for orders for goods ; 
the firm then consisting of Thomas Gandell only, 
& being managed by Edward Gandell, a clerk. 
On pltf. asking to see Messrs. Gandell, Edward 
Gandell presented himself & so conducted himself 
as to lead the pltf. to suppose that he was one of 
the firm of Gandell & co., h had authority to order 
goods on their belialf, which was not the fact. 
Pltf. sent goods, according to Edward Gan dell’s 
order, to the place of business of Gandell & co., 
an invoice being made out. by Edward Gandcll’s 
direction, to the name of “ Edward Gandell co.” 
Edward Gandell unknown to pltf. carried on busi- 
ness with Todd at another place ; <fe the goods were, 
within three or four days of their delivery, pledged 
with deft., with a power of sale, to secure advances 
bond fide made by him to Gandell & Todd, & he 
sold them under the power without notice from 
pltf. : — Held : there was no contract of sale, 
inasmuch as pltf. intended to contract with Gandell 
& co. & not with Edward Gandell personally, 
& Gandell & co. were not contracting parties ; 
no property therefore passed, & pltf. was entitled 
to recover the value of the goods from deft.^ — 
Hardman v. Booth (1803), 1 H. & 0. 803 ; 1 
New Rep. 240 ; 32 I.. .T. Ex. 105 ; 7 E. T. 638 ; 
9 Jiir. N. 8. 81 ; 11 W. R. 239 ; 158 E. R. 1107. 

Annotations: — Apprvd. & Apld. Hollins v, Fowler (1875), 
L. R. 7 H. L. 767. Folld. Gundy v. Lindsay (1878), 3 
App. Cas. 459. Refd. Colo v. North Western Bank (1875), 
L. R. 10 C. P. 354 ; G. W. Ry. v. London & County Bank 
(1901), 85 L. T. 162 ; Oppenhehner v. Frazer & Watt, 
[10O7J 2 K. B. 50 ; WhlteWn v. Davison, [1 911 J 1 K. B. 
463 ; Phillips V. Brooks, [1919] 2 K. B. 243; Folkes v. 
King, [1923] 1 K. B. 282 ; Lake v. Simmon^ [1926] 1 
K. B. 366 : Lowther v. Harris, [19271 1 K. B. 393. 
Menid. Arnold v. Cheque Bank, Arnold v. City Bank 
(1876), 1 C. P. D. 678. 

1454. ,] — The purchaser 

of a chattel takes it, as a general rule, subject to 
what may turn out to be informalities in tlie title. 
By a purchase in market overt the title obtained 
is good against all the world. If not so purchased, 
though purchased bond fide, the title obtained may 
not be good against the real owner. Where the 
original owner has parted with the chattel to A. 
upon a de facto contract, though there may be 
circumstances which enAble that owner to set aside 
that contract, the bond fide purchaser from A. will 
obtain an indefeasible title. The question, tliere- 
fore, in many such cases will be, was there a con- 


Goobs. 

tract between the original owner dt the intermediate 
person. L. was a manufacturer in Ireland ; 
Alfred Blenkam, who occupied a room in a house 
looking into Wood Street, Oheapside, wrote to L., 
proposing a considerable purchase of E.’s goods, 
& in his letter used this address — ” 37, W^®^ Street, 
Oheapside,” & signed the letters, without any 
initial for a Christian name, with a name so written 
that it appeared to be ” Blenkiron & co.” There 
was a respectable firm of that name, “ W. Blenkiron 
& co.,” carrying on business at 123, Wood Street. 
L. sent letters, & afterwards supplied goods, the 
letters, the goods, & the invoices accompanying 
the goods, being all addressed to “ Messrs. Blenkiron 
& co., 37, Wood Street.” The goods were received 
by Blenkarn at that place, & disposed of to defts., 
who were entirely ignorant of the fraud : — Held : 
no contract was made with Blenkarn, even a tem- 
porary property in the goods never p^sed to liim, 
so that he never had a possessory title which he 
could transfer to defts., who were consequently 
liable to pltfs. for the value of the goods. 

If it turns out that the chattel has come into the 
hands of the person who professed to sell it, by a 
de facto contract, that is to say, a contract which 
has purported to pass the property to him from the 
owner of the property, there the purchaser will 
obtain a good title, even although afterwards it 
should appear that there were circumstances 
connected with that contract, which would enable 
the original owner of the goods to reduce it, & 
to set it aside, because these circumstances so 
enabling the original owner of the goods, or of the 
chattel, to reduce the contract & to set it aside, 
will not be allowed to interfere with a title for 
valuable consideration obtained by some third 
party during the interval while the contract 
remained unreduced (Lord Cairns, C.). — Cundy 
V. Lindsay (1878), 3 App. Cas. 459 ; 38 L. T. 673 ; 
42 J. P. 483 ; 26 W. R. 406 ; 14 Cox, C. C. 93 ; 
md) nom. Lindsay & Co. r. Cundy. 47 L. J. Q. B. 
481, H. L. ; affg, 8. C. svib nom, Lindsay v, Cundy 
(1877), 2 Q. B. D. 96, C. A. ; revsff, Lindsay 
V. Cundy (1876), 1 Q. B. 1). 348. 

Annotations : — Distd. Attenborouerh v. London & St. 
Katbarine’B Dock Co. (1878). 3 C. P. D. 450. ^Apld. 
Babcock v. Lawson (1879), 4 Q. B. D. 394. ^nsd. 
Bentley v. Vilmont (1887), 12 Ann. Gas. 471. Distd. 
King’s Norton Metal Co, v. Kdriugo, Morrett, King’s 
Norton Metal Co. v. Roberts (i897), 14 T. L, R. 98. Apld. 
lie International Soo. of Auctioneers & Valuers, Baillio’s 
Case, [1898] 1 Ch. 110. Distd. Whlteborn v. Davison 
[1911] 1 K. B. 4 63. Consd. PUilUps v. Brooks, [1919] 
2 K. B. 243. Apld. Nanka-Bruce v. Commonwealth 
Trust, [1920] A. C. 77. Retd. Re Reed, Ex p, Barnett 
(1876), 3 Cb. I). 123 ; Movee v. Newington (1878), 4 
Q. B. D. 32; R. v. Central Criminal Court JJ. (1886), 
18 Q. B. D. 314 ; Henderson v. Whliams, [1895] 1 Q. B. 
621 ; O. W. Ry. v. London & County Banking Co., [1901] 
A. d 414 ; Folkes v. King, [19231 1 K. B. 282 ; Greer 
V. Downs Supply Co., [1927] 2 K. B. 28 ; Lake v. Simmons, 
[1927] A. G. 487. 

1455. — — .] — A person who 

obtains goods under a contract of sale by false 
pretences can, until the contract is disaffirmed, 
give a good title to th5 goods to a bond fide pur- 
chaser for value. — King’s Norton Metal Co., 
Ltd. V. Edridge, Merreti’ & Co., Ltd., 8ame v, 
Roberts (1897), 14 T. L. R. 98, C. A. 

14.56. .] — Cahn V. Pockett’s 

Bristol Channel Steam Packet Co., No. 1352, 
ante, 

1457. .] — These goods were 

de facto sold to L. by applt., & so far as reaps, were 
concerned they were honestly & for value bought 
by them from L. Suppose it to be the cose that 
applt. defrauded by L. to whom he had sold the 


chattels & whore the Illegal purpose 
for which the said documents were 
" ^ was not carried out, — 


Sandkbs V . Hkdman (1914), 29 W. L. R. 
460, 916 ; 7 W. W, R. 133 ; 18 D. L. R. 
481 ; 8 W, W. K. 664,— CAN, 


t. .] — Moreisson V , Robert- 

son, [1908] S. O. 332 ; 45 Sc. L. K. ^64 ; 
L 607,-HBOOT* 
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535 


goods could have treated tlie transaction as void- 
able on that account & sued L. for remission accord- 
ingly that cannot in law form a ground of impeach- 
ment as against buyers in good faith & for value 
from the person, like L., then vc st(Hl in the goods by 
a de facto contract (per Cur.). — Nanka-Bruce v. 
Commonwealth Trust, [192(1] A. C. 77 ; 91 L. J. 
P. 0. 169 ; 184 L. T. 85, P. C. 

1458. Proof of absence of good faith — 

Onus on seller.] — Wliere the contra(;t for sale of a 
chattel is voidable by the seller as against the buyer 
on account of fraud practised by tlie buyer upon 
the seller, & before any election to avoid the sale 
by the seller, the buyer pledges the chattel to 
secure an advance, the onus lies on the seller who 
seeks to avoid the sale, & recover the chattel from 
the pledgee, of proving that the pledgee took the 
chattel with notice of the fraud or otherwise than 
in good faith. — W hitish ORN Brothers v, Davison, 
[1911 ] 1 K. B. 403 ; SO L. J. K. B. 425 ; 104 L. T. 
284, 0. A. 

AnnotaiionFt : — Distd. Heap v. IMotoriste’ AdvlBory Agency. 

[1923] 1 K. B. .577. Reid. Talbot y. Von BorlH, [1911] 

1 K. B. 8.54 ; Bradley & Cohn v, Bamsay (1912), 100 

L. T. 771 ; Mehta v. Sutton (1913), 108 L. T, 214 ; Folkes 

V. King, [1923] 1 K. B. 282 ; Lovvt.her v. HaiTis, [1927] 

1 K. B. 393. Mentd. Blundell -Leigh r. Attenborough, 

[1921] 3 K. B. 235 ; Lake v. Simmons, [192G] 1 K. B. 300. 

1459. Subsequent sale to party having 

notice.] — P eirce v. London Horse & ('arrtaoe 
I teposiTORY, Ltd., [1922] W. N. 170, 0. A. 

1460. Goods fraudulently obtained by 

pledgor from pledgee.] — D. co. deposited certain 
goods with pltfs. as security for an advance ; they 
afterwards obtained possession of the goods by 
fraudulently representing to pltfs. that they had 
sold them to defts., & would hand over to pltfs. 
the money to be received in payment. D. A cp. 
obt/ained an advance from defts., <5^^ deposited the 
goods, with a iiowcr of sale, with them : — Held : 
as pltfs. had parted with tlieir special property in 
the goods to D. & co., they could not recover them 
in an action from defts. who had obtained them 
ho7id fide <fe for a good consideration. — B abcock v. 
Lawson (1880), 5 Q. B. D. 284 ; 49 L. J. Q. B. 
408 ; 42 L. T. 289 ; 28 W. R. 591 , C. A. 

Annotations : — Refd. Nash v. Do FrevUle, [1900] 2 Q. B, 

72 ; Farquharaon v. King (1902), 71 L. J. K. B. 607. 

Sub-sect. 5, — Effect op Bankruptcy. 

See Bankruptcy, Vol. V., pp. 637, 688, 686, 
687, Nos. 5731, 5735, 6736, 6072, 6074, 6075. 

Sub-sect. 6. — Revesting op Property in 
Stolen Goods. 

See Sfile of Goods Act, 1893 (c. 71), s. 24 ; 
Larceny Act, 1916 (c. 50), s. 46 ; (jiiiMiNAL Law, 
Vol. XV., pp. 617-621, Nos. 6464-6609 ; Markets, 
Vol. XXXIII., p. 563, Nos. 479-487 ; Trover. 


Sub-sect. 7. — Disposition by Seller in 
Possession. 

See Sale of Goods Act, 1893 (c. 71), s. 25 (1) ; 
Factors Act, 1889 (c. 45), s. 8. 

1461. Pledge to warehouseman — Prior sale to 
third party.] — ^A merchant sold wine stored in the 


cellars of a warehouseman, & afterwards pledged 
the wine to the warehouseman for advances made 
in good faith without notice of the sale : — Held : 
the pledge conferred no title to the wine. — 
Nicholson v. Harper, [1895] 2 Ch. 415 ; 64 L. J. 
Ch. 672 ; 73 L. T. 19 ; 59 J. P. 727 ; 43 W. R. 
550; 11 T. L. R. 435; 39 Sol. Jo. 524; 13 R. 
567. 


Sub-sect. 8. — Disposition by Buyer in 
Possession. 

See Sale of Goods Act, 1893 (c. 71), s. ^5 (2) ; 
Factors Act, 1889 (c. 45), s. 9. 

1462. Buyer In possession by consent of owner — 
Title of bona fide transferee or pledgee.] — Factors 
Act, 1877 (c. 39), s. 4, provides that, where any 
goods have been sold or contracted to be sold, & 
the vendee obtains the possession of the documents 
of title thereto from the vendor, any sale, pledge, 
or disposition of such goods or documents by such 
vendee so in posse-ssion shall be as valid & effectual 
as if such vendee wore an agent or person entrusted 
by the vendor with the documents within the 
meaning of the principal Acts as amended by the 
Act itself, provided tlie person to whom the sale, 
pledge, or other disposition is made has not notice 
of any lien or other right of the vendor in respect 
of the goods. 

It is not necessary, in order that the above- 
mentioned sect, should be applicable, that there 
should bo a memorandum of the contract for sale 
of tlie goods so as to satisfy the Stat. Frauds ; it 
is sufficient that there should ho a de facto contract 
for sale, the vendee under which lias obtained from 
the vendor possession of the documents of title 
to the goods ; & a sale by such a vendee will give 
to a bond fide purchaser without notice a good title 
to ilie goods, free from any lien or otlier right of 
the original vendor in respect thereof. — IIugill v. 
Marker (1889), 22 Q. B. 1). 361 ; 58 L. J. Q. B. 
171 ; (50 L. T. 774 ; 37 W. R. 390, C. A. 

Pledge for antecedent debt.] — Sec 

Agency, Vol. I., p. 337 ct seq. 

1463. .] — Robinbon V. Restell (1896), 12 

T. L. R. 174. 

.] — See Agency, Vol. I., pp. 335, 336, Nos. 

495-500. 

1464. Buyer In possession under hire-purchase 
agreement — Title of bon& fide purchaser.] — H orton 
V. Gibbins (1897), 13 T. L. R. 408, 1). C. 

See, also, Bailment, Vol. HI., pp. 92, 93, 97, 
98, Nos. 241, 212, 245, 262-267. 

1465. Pledge of warehouseman's warrant of part 
of goods In bulk.] — Gapital A Counties Bank, 
Ltd. r. Wakriner (189()), 12 T. L. R. 216 ; 1 
Com. Cas. 314. 

Annotation : — Folld. Ant. Jurgens Margarincfahrieken v, 

Dreyfus, [1914] 3 K. B. 40. 

.] — W. & J. claimants in an inter- 
pleader issue were the owners of a large quantity 
of wheat depc^sited in a warehouse of the B. Dock 
Authority at A. By throe separate contracts, 
dated respectively Sept. 25, Oct. 1 & Oct. 13, 1925, 
they sold 250, 750, 250 quarters out of the bulk 

of the wheat to R. The sales were on credit, R. 
giving bills for the price of each parcel purchased. 
R. took delivery of 400 quarters only of the total 


PART IV, SECT. 2, SUB-SECT. 7. 

a. Application of Sale of Goods Act, 
1895, «. 27 (l).]~Tne above sect, applies 
only in caHcs in which the relation of 
vendor & purchaser continues between 
the parties to the first sale, & not to 
cases in which, the first sale having 
been completed by delivery, a different 
relation Is subsequently created be- 


tween the parties to it imdor another 
contract, as where the goods are balled 
or leased hack to the vendor. — M it- 
chell V. Jones (1905), 24 N. Z. L. R. 
932.— N.Z. 

PART IV. SECT, 2. SUB-SECT. 8. 

b. Buyer in possession condition- 
aUv on payment — Transfer to purchaser 


taking uHth notice of condition — Whether 
property vests.] — Pltf. sold to F. cer- 
tain goods, taking notes In payment, 
a written agreement being entered Into 
that unless the notes were promptly 
paid the property should not vest. 
F. sold the property to deft., giving 
him notice of pltf.’s claim. The 
notes not being paid : — Held : pltf. was 



536 


Sale of Goods. 


Sect. 2.---Tran8fer of title : Sub-sects. 8, 9 10. 

Paris V. <fc VI. Sect. 1 ; Sub-secls. 1 2.] 

amount sold to them, the remaining 860 quarters 
being left in the warehouse unseparated from the 
bulk, & they pledged the 850 quarters to the 
M. Bank, resps. in the interpleader issue, to secure 
an overdiraft. Payment for the first 250 quarters 
was duly made by R. to claimants, but their 
subsequent bills were dishonoured, & claimants 
instructed the Dock Authority not to allow any 
of the remaining 850 quarters to leave the ware- 
house. R. then became insolvent. Claimants 
had by sales to various other purchasers disposed 
of the whole of their wheat in the warehouse 
except the 850 quarters which had been sold to 
R,*s claimants, as unpaid vendors, & the M. 
Bank as pledgees, both claimed the 850 quarters, 
& at the instance of the Dock Authority an inter- 
pleader issue was ordered to be tried to decide 
which of them was entitled. W. & J. being named 
as claimants in the issue & the bank as resps. : — 
Held : as soon as the whole of the wheat other 


than that sold to R. had been delivered to the other 
purchasers, & that sold to R. remained alone in 
the warehouse, that sold to R. became by the 
process of exhaustion ascertained goods within 
Sale of Goods Act, s. 16, & the property in the 
wheat passed to R. & their pledge to the bank 
became effective. — Wait & James v. Midland 
Bank (1926), 31 Com. Cas. 172. 


Sub-sect. 9. — Effect on Title of Distress 
FOR Rent. 

See Distress, Vol. XVIII., p. 354, Nos. 915-917. 


Sub-sect. 10. — Effect on Title of Writs op 
Execution. 

See Sale of Goods Act, 1893 (c. 71), s. 26 (1) (2) ; 
Bankruptcy, Vol. V., pp. 809 et seq. ; County 
Courts, Vol. XTII., p. 515, Nos. 612, 64.3 ; Execu- 
tion, Vol. XXT., pp. 491 et seq. 


Part V. — Interpretation of the Contract. 


See Sale of Goods Act, 1893 (c. 71), ss. 55, 02, <&, 
generally. Deeds, Vol. XVII., pp. 242 ci seq. 

1467. Construed like other written contracts.] — 
Pltfs. contracted to supply defts. with goods, 
“ delivering on Apr. 17, complete May 8.’^ Pltfs. 
made no delivery on Apr. 17, & defts. on the 
following day rescinded tiie contract, & refused 
subsequent tenders of the goods. Pltfs. having 
brought an action for non-acceptance : — Held. : 
(1) if on the true construction of the contract pltfs. 
were bound to commence the delivery on Apr. 17, 
defts. were entitled to rescind for the failure to 
deliver on that day. 

(2 ) The rule of construction applicable in gcner«al 
to all written contracts is, that they are to be 
construed according to the real intention of the 
parties, to be collected from the language they 
have used ; that effect is to be given, if possible, 
to every word used, & that every word is to be 
interpreted according to its natural & ordinary 
meaning, unless such construction would be con- 
trary to the manifest intention of the parties, or 
would necessarily lead to some contradiction or 
absurdity.^ But this rule, though applicable to 
contracts in general, must be leceived with some 
qualification, when the contract or a portion of the 
contract in question consists of an incomplete 
sentence, ambiguous in its terms, & upon which a 
literal construction of every word would either be 
impracticable, or would leave the contract indeter- 
minate & uncertain. Such is the case with the 
contract in question, which I think is to be con- 
strued according to what we can collect to have 
been the substantial intention of the parties, 
applying our common sense, & such knowledge 
as we may possess, to the language in which they 
have expressed themselves (Keli.y, O.B.). — CoD- 
dington V. Paleologo (1867), L. R. 2 Exch. 193 ; 
36 L. J. Ex. 73 ; 15 L. T. 581 ; 15 W. R. 961. 
Annotaiiona : — As to (1) Reid. Corcoran v. Proeer (1873). 


22 W. R. 222 ; Hartley v. Hymans, [1920] 3 K. B. 

475. 

1468. Position of contracting party — Whether 
principal or agent.] — Pennell v. Alexander, No. 
2306, post. 

.] — See, generally, Agency, Vol. I., 

pp. 620 et seq. 

1469. Unqualified proposal & acceptance — Con- 
strued as contract for whole.] — A proposal to 
receive tenders for certain things to be sold, 
specifying no limitation or qualification, & an 
acceptance, also specifying no limitation or 
qualification, is a contract for the whole. 

Defts. advertised that offers would be received 
for old I’ortland stone of Westminster Bridge. 
Pltfs. made an offer for the stone of a particular 
quality, which was accepted : — Held : this was a 
contract for the purchase of all the stone of that 
quality. — Thorn v. Public Works Comis. (1863), 
32 Beav. 490 ; 55 E. R. 192. 

1470. Admissibility of evidence — As to identity 
of vendor — Person named on Invoice not contracting 
party.] — Parol evidence is admissible to show that 
a person, whoso name appears at the head of an 
invoice as vendor, is not in fact a contracting 
party. — Holding v. Elliott (1860), 5 H. Sc N. 
117 ; 29 1j. j. Ex. 131 ; 1 L. T. 381 ; 8 W. R. 192 ; 
157 E. R. 1123. 

As to custom.] — See, generally. Custom Sc 

Usages, Vol. XVII., pp. 40-50, Nos. 444-556. 

.] — See, generally. Deeds, Vol. XVII., pp. 

331-348, Nos. 1425-1588. 

Effect of custom on contract.] — See, generally. 
Custom & Usages, Vol. XVII., pp. 39 et seq. 

Subject-matter of contract.] — Sec Part II., Sect. 
5, ante. 

Price.] — See Part II., Sect. 7, ante. 

Conditions & warranties.] — See Part III., ante. 


entitled to replevy the goods. — W eeks 
V. Lalor (1859). 8 C. P. 239. — CAN. 

0 . Sale to bond fide pur- 

chaser for value — Whether property 
wasscs.J— PUKTLE V. Heney (1896), 33 
N. B. II. C07.— CAN. 

d* .1 — Delaney 

V. Downey (1912), 21 W. L. K. 577 ; 


2 W. W. R. 699 ; 4 D. L. R. 474.--CAN. 

e. .] — Lanston 

Monotype Co. v. Northern Publish- 
ing Co. (1922), 67 D. L. R. 140 ; 63 
S. C. R. 482 ; [1922] 2 W. W. R. 529. 
—CAN. 

PART V. 

f. Meaning of words — Question 


for jury.] — Filschik v. Hogg (1874), 
35 U. C. K. 94.— CAN. 

g. Idcj^ity of vendor — Sale on 
credit — jRepresentaiion by purchaser — 
To whom credit given.] — North Ameri- 
can Transportation & Trading Co. 
V. Olsen (Y. T.) (1905), 1 W. h. R. 
518.— CAN. 
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Part VI. — Performance of the Contract 


Sect. 1.— CENERAL DUTIES OF SELLER AND 
BUYER. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 27. 

14-71. Duty of seller to deliver — Seller leaving 
premises on which goods are lying— Goods left 
behind.] — A tenant was bound either to consume 
the hay on the demised premises, or for every load 
of hay removed to bring two loads of manure. On 
quitting possession of the premises, he sold part 
of a rick of hay then left standing to a purchaser, 
without mentioning his liability to bring manure. 
The incoming tenant refused to allow the purchaser 
to take away the hay until the manure was brought. 
After an interval of a month, during which time 
the hay had been considerably damaged, the latter 
consented that it should be removed ; the pur- 
chaser, however, then refused to accept or pay for 
the same : — Held : although the bringing on the 
manure was not a condition precedent to the 
carrying olf the hay, as between the landlord 
tenant, still, that after the tenant had a right to 
refuse to permit the hay to be removed till after 
the manure was brought on, as the vendor had 
not enabled the jiurchaser to remove the hay in 
the first instance, he was not entitled to recover 
the price. — S mith v. Chance (1819), 2 B. & Aid. 
753 ; 100 E. R. 510. 

AnnoUition : — Mentd. Westropp v. Elligotl (1881), 0 App. 

Cas. 81.'}. 

1472. -.] — (1) On a contract for the manu- 
facturing & supply of goods from time to time, to 
bo paid for after delivery, if the purchaser, having 
accepted & paid for a portion of the goods, gives 
notice to the vendor not to manufacture any more 
as the purchaser has no occasion for them & will 
not accept or pay for them, the vendor having 
been desirous & able to complete the sui^ply, such 
vendor may, without manufacturing &; tendering 
the rest of the goods, maintain an action against 
the purchaser for breach of the contrat^t. Proof 
of such notice by the purchaser will entitle pltf. 
to recover, on a count alleging that he was ready 
& willing to i)crform the contract, & that deft, 
refused to accept the residue of the goods, &; pre- 
vented & discharged pltf. from supplying them, & 
from further executing the contract. Such noti(;o 
is a prevention, though there be no other act of 
obstruction. 

(2) Where, by the terms of such a contract, the 
goods were to be delivered at stated periods, but 
they were not all delivered at the respective tunes, 
the purchasers not countermanding them, but 
requesting, from time to time, that the supply 
might be delayed, & finally the purchasers refused 
to accept any more : — Held : damages might be 
given for the whole quantity remaining on hand, 
though consisting in part of quantities which, 
without being actually countermanded, had, by 
desire of the purchasers, been kept back at the 
times appointed for delivery ; & the jury were 

properly directed to give such damages as would 

PART VI. SECT. 1, SUB-SECT. 1. 

h. Duty of seller to maintain title 
until delivery .] — McArthur (J. D.) 

Co., Ltd. V . Albtcrta & Great water- 
ways By. Co. (Alta.), [1923] 3 

W. W. R. 46.— CAN. 

k . .] , — Caine v. Schultz, 

[1927] 1 W. W. R. 600 ; 38 B. C. K. 

332.— CAN. 


leave pltfs. in the same situation as if defts. had 
fulfilled their contract. — CoRT v. Ambergate, etc.. 
By. Co. (1851), 17 Q. B. 127 ; 20 L. J. Q. B. 460 ; 
17 B. T. O. S. 179 ; 15 Jur. 877 ; 117 E. B. 1229. 
Annotations: — As to (1) Distd. Reid v. Hoskins, Avery v. 
Bowden (1856), 3 Jur. N. S. 238. Consd. British & 
Bennlnjrtons v. N. W. Cachar Tea Co., [1923] A. C. 48. 
Refd. Kent v. Godts (l855). 26 L. T. O. S. 88 ; Danube 
& Black Sea Ry. & Kustondjle Harbour Co. v. Xonos, 
Xenos V. Danube & Black Sea Ry. & Kustendjie Harbour 
Co. (1861), 11 C. B. N. S. 1.52 ; Byrne v. Van Tlonboven 
(1880), 5 C. P. D. 344 ; Taylor v. Oakes, Roncoroni 
[1922), 127 L. T. 267. Generally, Refd. Hochster v. De 
Lautour (18.53), ] C. L. K. 846. Mentd. Johnson v. 
Raylton (1881), 7 Q. B. D. 438. 

1473. Duty of buyer to accept.] — Coutv. Amber- 
gate, ETC., By. Co., No. 1472, ante. 

1474. Performance of part of contract 

delayed.] — Deft, entered into two contracts, each 
of which was for the purchase from pltf. of 4,500 
quarters of Bussian oats, more or less, “ shipment 
by steamer or steamers during Feb. Should ice 
at loading port prevent shipment within stipulated 
time, shipment to be made immediately after 
re-opening of the navigation.” Pltf. shipped on 
board one steamer 4,511 quarters to answer the 
first contract, & 1,139 quarters to answer in part 
the second contract. Pltf. also shipped on board 
another steamer a sufficient quantity of oats to 
complete the second contract. The shipment on 
the first steamer was made in time ; tliat on the 
second steamer was made too late ; — Held : deft, 
was bound to accept the 1,139 quarters in part 
fulfilment of the second contract, notwithstanding 
that the other shipment on account of that con- 
tract was made too late. — Brandt v Lawrence 
(1876), 1 Q. B. D. 344 ; 46 L. J. Q. B. 237 ; 24 
W. B. 749, 0. A. 

Annotations: — Distd. Reuter v. Sala (1879), 4 C. P. D. 239. 
Refd. BanautliJO v. Oamp & Bosnian (1923), 129 L. T. 602. 

1475. What constitutes compliance with duty — 
Performance at convenient time — Before midnight 
of stipulated day.] — Startup v. Macdonald, No. 
1891, post. 

Impossibility of performance.] — See Contract, 
Vol. XII., pp. 392, 399, Nos. 3201, 3228. 

Performance prevented by other party.] — See 

Contract, Vol. VII., pp. 431, 433, Nos. 3489, 
3507. 


Sub-sect. 2. — Delivery and Payment Con- 
current Conditions. 

See Sale of Goods Act, 1893 (c. 71), s. 28. 

1476. General rule.] — In an action for the non- 
delivery of hops, sold under the following contract, 
“Of E. Y. 39 pockets Sussex hops, Springett’s, 
5 pockets, Kenward’s, 78.9. Springett’s to wait 
orders ” ; — Held : the contract imported a sale for 
ready money, & parol evidence was not admissible 
to show, that, by the usual course of dealing 
between the parties, the hops were sold on a credit 
of six months. — Ford v, Yates (1841), 2 Man. & 

made on delivery* — Christie v. Bur- 
nett (1886), 10 O. R. 609.— CAN. 

1476 ii. .1 — Modern Cloak Co. 

V. Bruce Manufacturinq Co., [1924] 
1 D. L. R. 434.— CAN. 

1476 iii. .] — A sole of goods on a 

written contract, for a fixed price, 
making no mention of a term of pay- 
ment, implies a ready-money bargain 


PART VI. SECT. 1, SUB-SECT. 2. 

1476 i. General rule .] — When there is 
no actual agreement as to price or 
time for payment, the law will supply 
the deficiency bv importing into the 
boriraln a promise by the buyer to 
pay a reasonable price, & by imply- 
ing In the absence of evidence to the 
contrary, that payment should be 
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G. 649 ; Drinkwater, 109 ; 2 Scott, N. R. 045 ; 10 
L. J. 0. P. 117 ; 133 E. R. 806. 

SBfd/Brown 15. Byrne (*1854f, IJ^’jnr. 700 ; Field v. Leloan 

(1861), 6 H. & N. 617. Mentd. Hnmfrey v. Dale (1858), 

5 Jut. N. S. 191 ; Howard v. Sheward (1806), 15 W. 11. 

45. 

1477. .1 — A. contracted to buy of B. certain 

cement, in casks & bags, at a given price, for cash ; 
B. agreeing to allow A. 3.9. Od. for each cask, 

2s. Od. for each bag, that should be returned 
perfect. In an action by A. against B. for not 
accepting & paying for the casks & bags, the 
declai’ation averred that A. duly paid B. for the 
said cement, & for the casks & bags ; & that, 
although A. was ready & willing, <fe tendered & 
offered, to return the casks & bags, B. refused to 
accept or pay for them. B. pleaded that A. did 
not duly pay B. for the said cement, casks, & bags, 
& that A. was not ready & willing to return the 
casks bags to B. within a reasonable time : — 
Held: (1) a payment of the price of the cement 
by A. after an action brought against him, was a 
payment according to the contract, so as to entitle 
him to complain of a breach of the contract on 
the part of B. ; (2) A. was not bound to prove that 
ho was ready to return all the casks & bags, the 
allegation being in this respect divisible. — Nelson 
V. Pattiuck (1847), 3 C, B. 772 ; 10 L. J. C. P. 98 ; 

8 J.. T. O. 8. 310 ; 130 E. R. 309. 

1478. .] — Godts V. Rose, No. 1070, ante. 

1479. .] — Deft, ord red a meal in a restaur- 

ant ; he made no verbal representation at the 
time as to his ability to pay, nor was any question 
asked him with regard to it. After the meal he 
said that he was unable to pay, & that he had, as 
was the‘ fact, only one halfpenny in his possession : 
— Held. : he could not be convicted of the offence 
of obtaining goods by false pretences, but he was 
liable to bo convicted of obtaining credit by means 
of fraud. 

No one can doubt that deft, did incur a debt or 
liability ; he ordered goods under circumstances 
which implied a promise to pay for them. Then 
did he obtain credit ? We are of opinion that he 
did. The prosecutor might have said that he 
would not furnish him vdth the goods until he paid 
the price, or he might have insisted on payment in 
actual exchange for each article as it was supplied, 
but he did neither ; he furnished the goods under 
circumstances which passed the possession & 
property in them, relying on the readiness & 
ability of deft, to pay. It does not seem to matter 
that the period of credit was a short period ; he 
trusted deft. &. parted with his goods without 
insisting on prepayment or upon interchangeable 
payment. We think therefore that credit was 
obtained (Lord Russell, C.J.). — R. v. Jones, 
[1898] 1 Q. B. 119 ; 07 L. J. Q. B. 41 ; 77 L. T. 
603 ; 46 W. R. 191 ; 14 T. L. R. 79 ; 42 Sol Jo. 
82 ; 19 Cox, C. C. 87, C. 0. R. 

Annotations: — Mentd. K. v. Edwards (1898), 42 Sol. Jo. 
472 ; B. V. Benson, [1908] 2 K. B, 270 ; It. v. Mulrhead 


(1908), 1 Cp. App. 189 ; R. v. Brownlow (1910), 4 
Cr. App. Rep. 131 ; u, v. Manchester Local Profiteering 
Committee, Exp. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

1480. Exceptions to general rule — Delivery pre- 
ceding payment — Delivery on credit — Postponement 
of delivery until payment.] — A broker purchases 
goo^ on commission at a month’s credit, & pays 
duties on them &> sends them to the place of tne 
purchapr’s abode, consigned to his own order ; 
the seller being fearful of the purchaser’s credit, 
procures the broker to delay the arrival of the goods 
till the month’s credit is expired, to tender them 
to the buyer on payment of the price, whereupon 
they are refused : — Held : the broker can neither 
recover the price, duties nor commission in an 
action for money paid. — Hurst v. Holding (1810), 
3 Taimt. 32 ; 128 B. R. 13. 

1481. .] — Contract for the pur- 

chase of a cargo of olive oil, delivered on the quay, 
alongside the vessel ; to be removed from the 
quay by the purchasers after passing the scale, 
& to be at their risk from the time of weighing. 
Payment to be made by cash for one half the 
amount of the invoice, the remainder by hills at 
four months. The true construction of such a 
contract is, that the goods should be delivered to 
the pm'chasers at the quay, Sc that the cash should 
not be paid till after the completion of the delivery 
of the goods, by their having been weighed & 
the invoice made out. Therefore, no action lies 
by the seller against the broker for a breach of 
duty in delivering the goods to a purchaser, who 
became bkpt., without receiving payment of the 
cash at the time of tlie delivery. — Gower v. Jones 
(1831), 1 L. J. K. B. JO. 

1482. .] — ^A contract for the sale 

of 30 bales of goats’ wool at a certain price per lb., 
contained the following stipulation, “ Customary 
allowance for tare & draft, & to be paid for by cash 
in one month, loss 5 per cent, discount ” ; — Held : 
(1) the vendee was entitled to have the goods 
delivered to him irnrriediately, or within a reason- 
able time, but w^as not bound to pay for them until 
the expiration of the month ; (2) there being no 
ambignity in the language of the contract, evidence 
was not admissible, to sliow, that, by the usage of 
the particular trade, vendors selling under such 
contracts, were not bound to deliver the goods 
without payment. — Spartalt v. Benecke (1850), 
10 O. B. 212 ; 19 L. J. C. P. 293 ; 15 L. T. O. S. 
183 ; 138 E. R. 87. 

Anrwtaiions : — As to (1) Distd. Godts v. Rose (1855), 17 
C. B. 229. As to (2) Dbtd. Humfrey v. Dale (1858), 5 Jiir. 
N. S. 191 ; Field v. Lelean (18G1), 6 H. & N. 617. Refd. 
Kirchner v. Venus (1859), 12 Moo. P. C. C. 361 ; Myers v. 
Sari (1860), 3 E. & E. 306. 

1483. ,] — Assumpsit on an agree- 

ment by pltfs. to sell to defts. cable bars at a certain 
price per ton, “ the said goods to be delivered 
forthwith to defts. at the works, & the said price 
to be paid by defts. in cash in fourteen days from 
the time of the making of the said contract.” 
Breach : non-payment after fourteen days. On 
demurrer to a plea : — Held : on the contract thus 
set forth, the delivery was meant to precede the 
payment, & a readiness on pltf.’s part to deliver 
the goods w^as a condition precedent. — Staunton 


under which the seller cannot demand 
the price without offering deUvory, & 
the purchaser cannot demand delivery 
without offering the price; & where the 
subject sold Is or such bulk that 
delivery can only be made In parcels 
the seller Is entitled, on delivery of 
each parcel, to payment of a Jpro- 
portlonate part of the price.— ■Hai.l 
& Sons v. Scott (1860), 22 Dunl. 
(Ct. of iSoss.) 413; 32 Sc. Jur. 182. 
—SCOT. 


1476 iv. — .] — Where no time of 
payment Is fixed In a contract of sale, 
the parties are presumed to have 
Intended that the price shall be paid 
on delivery. — Cotton v. Arnold & 
Co. (1907), 3 Buch. A. C. 162 ; 17 
0, T. R. 767.— S. AF. 

1481 i. Exceptions to general rule — 
Delivery preceding payment — Delivery 
on credit.] — Delivery & payment of 
the price are not cononrrent condi- 
tions in a contract of sole by credit. — 


Snaoproof, Ltd. r. Brody (Alta.), 
ri922] 3 W. W. R. 432 ; 69 D. L. K. 
271. —CAN. 

1. Admissibility of oral evi- 

dence — Course of dealing .] — When a 
contract for the i^e of goods is reduced 
to writing Sc no time mentioned for 
payment of the price fixed & as by 
implication of law payment to be con- 
current with delivery, oral evidence 
of a contrary course of dealing is in- 
admissible. — OoKERRY ^ CX)., Ltd. v. 
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V. Wood (1861), 16 Q. B. 638 ; 16 L. T, O. S. 486 ; 
15 Jur. 1123 ; 117 E. E. 1025, 

Annotaiion :—Mentd, Hudson v. Hill (1874), 43 L. J. 0. P. 

273. 

1484. Delivery followed by weighing.] 

— Gower v. Jones, No. 1481, ante, 

1485. Delivery preceding delivery of other 

goods by buyer.] — The terms of a contract being as 
follows, “ April 1, 1820, sold W. P. one bale of 
sponge, at 10s. a pound, & bought of them yellow 
ochre at £5 a ton, to be delivered on or before 
Apr. 24 : — Held : the delivery of the ochre by 

Apr. 24 to the extent of the price of the sponge, 
was a condition precedent to the delivery of the 
sponge. — P arker v. Rawlings (1827), 4 Bing. 
280 ; 12 Moore, 0. P. 629 ; 5 L. J. O. S. C. P. 174 ; 
130 E. R. 775. 

1486. .] — Pltfs., Messis. A. & co. & 

deft., entered into the following contract, “ Bought 
of Messrs A. & co. about 30 packs of Cheviot 
fleeces, ewes & hogs ; & agreed to take the under 
mentioned noils [coarse woollen cloths], also agreed 
to draw for £250 on account at three months.” 
The quantity & quality of the noils were then 
specified ; — Held : tliis was one entire contract, 
& A. & CO. could not sue for the non-delivery by 
deft, of the noils, without averring the delivery 
or tender to deft, of the fleeces. — Atkinson v . 
Smith (1845), 14 M. & W. 695 ; 15 L. J. Ex. 59 ; 
153 B. R. 655. 

1487. Evidence — Variation of written con- 

tract.] — F ord v. Yates, No. 1476, ante, 

1488. Trade usage — To disprove 

exception.] — S partali v, Beneckb, No. 1482, ante, 

1489. Course of dealing.]— K ing v, 

Reedman, No. 1966, post, 

1490. “ Terms cash.*'J — N elson v, Pattrick, 
No. 1477, ante, 

1491. ,] — GoDTS V, Rose, No. 1076, ante, 

1492. Payment against delivery of shipping 
documents.] — A. sold goods to B. to be delivered 
f.o.b. at Liverpool, for Trieste. The goods were 
placed by A. on board a steamer, to be delivered 
to the order of B. By the custom of the trade, 
where goods are sold, to be delivered f.o.b., the 
price is not payable until production of a bill of 
lading or some other document giving evidence of 
their being on board. The owners of the steamer 
refusing to give out the bill of lading until a greatly 
increased amount of freight was paid, & B. when 
informed of that fact, declining to have anything 
to do with the matter, A., who the jiu^y found had 
not contracted to pay the freight, was unable to 
comply with the custom by producing the bill of 
lading : — Held : B. by his conduct dispensed with 
the strict compliance with the custom, & consc^- 
quently A. was entitled to maintain an action for 
the price of the iron without producing a bill of 
lading. — G reen v, Sichel (1860), 7 O. B. N. S. 
747; 29 L. J. O. P. 213 ; 2 L. T. 745 ; 6 Jur. N. S. 
827 ; 8 W. R. 663 ; 141 E. R. 1009. 

1493. .] — In a contract for tlie sale of a 

cargo of timber it was stipulated that the buyers 
should accept bills on receipt of ” all ” the shipping 
documents. The sellers were unable to supply 
more than three of five parts of the bill of lading. 
In an action for the price of the cargo the jury 
found that the insertion of the word “ all ” had not 


altered the rights of the parties, & as the term 
“ shipping documents ” had only a wide & not a 
strict technical sense, the sellers had been entitled 
to payment on furnishing three out of the five parts 
of the bill of lading. — Oederberg v, Bouries, 
Craig & Co. (1885), 2 T. L. R. 201. 

^494. J — Vi^licre a contract for the sale of 

goods provides that payment is to be made . . . 
on the arrival of the goods against shipping or 
railway documents, the purchaser on the arrival 
of the goods A: on the production of the shipping 
or railway documents cannot inspect the bulk with 
the sample before payment. The right to reject 
subsequently if the goods are not in accordance 
with tlie sample is not impaired by the payment. 
PoLENGHi Brothers v. Dried Milk Co., Ltd. 
(1904), 92 L. T. 64 ; 53 W. R. 318 ; 21 T. L. R. 
118 ; 49 Sol. Jo. 120 ; 10 Com. Cas. 42. 

Annotations : — Apld. Blddell v, E. Clomons HothI Co.. [1911) 

1 K. B. 214.*^ {See [1912] A. 0. 18.) EeM. Aron v. 

Compton Wegimont, [1921] 3 K. B. 435 ; Ballantlne v. 

Cramp & Bosnian, (1923) 129 L. T. 502. 

1495. .] — E. Clemens Horst Co. v, Biddell 

Brothers, No. 1801, post, 

1496. .] — Arnhold Karberg & Co. v, 

Blythe, Green, Jourdain & Co., Theodor 
Schneider A Co. v, Burgett A Newsam, No. 
1813, post, 

1497. .] — Muller, Maclean A Co. v, 

Leslie A Anderson, [1921] W. N. 235. 


Sub-sect. 3. — “ Readiness and Willingness ” 
TO Perform Duty. 


See Sale of Goods Act, 1893 (c. 71), s. 23. 

1498. General rule.] — In an action for the non- 
delivery of corn at 8. pursuant to an agreement 
whereby deft., in consideration that pltf. had 
bought of him a certain quantity at a fixed price, 
undertook to deliver it to pltf. at 8. within one 
month from the time of the sale, pltf. must aver a 
tender of the price or what is equivalent thereto ; 
for tlie delivery of the corn A the payment of the 
price were concurrent acts to be done by the parties 
respectively at the same time ; A each must aver 
performance or an offer to perform his part before 
he can maintain an action against the oilier. — 
Morton v. Lamb (1797), 7 Term Rep. 125 ; 101 


E. R. 800. ^ ^ 

Annotations: — Kxpld. Ravison v. Johnson (1800h 1 East, 
203. Consd. Watorhonse v. Skinner (1801), & 1. 

447. Refd. Smith v. Woodhouse (1800), 2 Bob. & P. N. R. 
233 ; Levy v, Herbert (1817), 1 Moore, C. P. 50 ; Pickford 
%■>. Grand Junction Ky. (1841), 2 Ry. & Can. Cos. 592. 
Mentd. Beer v. Beer (1852), 16 Jur. 223. 


1499. .] — Assumpsit on an agreement “ to 

give yearly free to pltf. during three years 20 tons 
of coals, to be put free on lioard ship at Cardiff 
for the use of pltf.” Breach, that defts. did not 
give pltf. yearly or at any time during the three 
years 20 tons of coals, etc., in the terras of the 
contract : — Held : bad for want of an averment 
by pltf. that ho was ready A willing to receive the 
coals, A ho had named a ship on which deft, was 
to deliver them. — A rmitage v, Insoijs (1850), 14 
Q. B. 728 ; 19 L. J. Q. B. 202 ; 14 L. T. O. 8. 439 ; 


14 Jur. 619; 117 E. R. 280. 
Annotations : — Apld. Sutherland 
L. T. 666. Reid. Budgett v, 
Q. B. D. 320. 


V, Allhusen (1806), 14 
Binnington (1890), 25 


Fabrioius (1915), 17 W. A. L. B. 93. 

— AUS. 

1492 1. Payment against delivery of 
shipping documents,] — Joubbrt & 
JouBBRT V. Corona manufattubing 
Co., [1922) V. L. R. 644.— AUS. 

m. Applioati&n of rule — Wrongful 
removal of goods without payment — 


After purcJuiac at auction.] — Smthi v. 
Hamh^TON (1869), 29 U. O. R. 394. 

—CAN. 


PART VI. SECT. 1, SUB-SECT. 8. 

1498 i. OeneraZ rule.) — Wherovor 
there are concurrent obligations under 
a Bale of goods, the party who seelcs 


) recover against the other must 
low that he has always been ready 
; willing to perform the obUgationa 
non him.-— S tuart & Co. v. Clabkk, 
917] 2 W. W. H. 1049 ; 11 Alta. 
. K. 551 ; 36 D. L. R. 264,— CAN. 

1408 ii. .] — Strong & Dowler 

Heuer (Alta.), [19171 2 W. W. R. 27, 
54 ; 35 D. L. R. 396.— CANr 
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1500. .] — ^By a memorandum of agreement, 

A. agreed to sell to B. certain lands therein 
described, & all the mines, beds, & veins of coal, 
etc. under same, at a certain price ; & A. agreed 
to purchase from B. all coal that he might from 
time to time require, at a fair market price ; — 
Held : these were concurrent acts ; & B. could not 
sue A. for not taking the coal, without averring 
performance or a readiness to perform his part 
of the agreement. — ^B ankart v. Bowers (1866), 
L. B. 1 C. P. 484. 

1501. Must continue after tender.] — To an 

action of debt for 20 quarters of malt tender & 
refusal is a bad plea, without saying uncore prist, — 
Brikhed V, Wilson (1536), 1 Dyer, 24 b; 73 
E. B. 52. 

1502. Whether other allegations necessary — 
Tender.] — If A. agree to buy of B. & B. to sell to 
A, goods at a certain price, to be delivered between 
such a day & such a day ; & B. fail to deliver 
the goods within the time, it is sufficient for A. 
in declaring upon the contract to aver that he was 
during all the time, & still is ready & willing to 
receive & pay for the goods ; without making any 
allegation of an actual tender & refusal. — W ater- 
house V, Skinner (1801), 2 Bos. & P. 447 ; 126 
E. B. 1377. 

Annotation : — Reid. Pickford v. Grand Junction Py. (1811), 8 

M. & W. 372. 

1503. .] — In an action for the non- 

delivery of malt, which deft, had undertaken to 
deliver on request at a certain price, it is sufficient 
for pltf. in his declaratioi. to aver such request, Sl 
that he was ready & willing to receive the malt <fc 
to pay for it according to the terms of the sale, 
but that deft, refused to deliver it, without 
averring an actual tender of the price. — B awson 
V, Johnson (1801), 1 East, 203 ; 102 E. B. 79. 
Annotations: — Apld. Waterhouse v. Skinner (1801), 2 Bos. 

& P. 417. Distd. Squler v. Hunt (1816), 3 J’rtce, 68. Reid. 

Levy V, Herbert (1817), 1 Moore, C. P. ; Pickford v. 

Grand Junction Ry. (1841), 8 M. & W. 372. 

1504. .] — In an action upon an agree- 

ment, whereby A. was to deliver to B., weekly, 
200 tons of iron mine, in tram waggons to be 
provided by B., the declaration alleged that A. 
was ready & willing, & tendered & offered to deliver 
to B. the quantity weekly in tram waggons to be 
provided by B., of which B. had notice, but that 
he refused to take the said iron mine : — Held : 
the allegation of tender was immaterial, & not 
traversable. — J ackson v, Alla way (1844), 6 
Man. & G. 942 ; 7 Scott, N. B. 875 ; 13 L. J. C. P. 
84 ; 2 L. T. O. S. 328 ; 8 Jur. 63 ; 134 E. B. 
1174. 

Annotations : — Apld. Levey v. Goldberg, [1922] 1 K. B. 688. 

Refd. Wilkinson v. Gaston (1846), 10 Jur. 804 ; Wallis 

V. Warren (1849), 18 L. J. Ex. 449. 

1505. .] — In assumpsit for not accept- 

ing a quantity of guano, the declaration alleged that 


Goods. 

pltfs. were ready & willing to deliver the guano 
to deft, according to the terms of the contract : — 
Held : it was not necessary for pltfs. to aver a 
tender or offer to deliver, or deft, dispensed with 
a tender. — Boyd v, Lett (1845), 1 O. B. 222 ; 
2 Dow. & L. 847 ; 14 L. J. C. P. 1 11 ; 4 L. T. O. S. 
333 ; 135 E. B. 624. 

1506. Request to deliver.] — Wliere in 

consideration of the purchase of hay by j^ltf. of 
deft., the latter promised to deliver to &> suffer 
pltf. to take it away as he wanted it, when 
requested, an allegation that deft., after suff'ering 
pltf. to take away a i)art, sold & disposed of the 
residue to other persons, supersedes the necessity 
of alleging a request to deliver, etc., the residue. — 
Bowdell V. Parsons (1808), 10 East, 359 ; 103 
E. B. 811. 

Annotations : — Reid. Lovelock v, Franklyn (1846), 8 Q. B. 

371 ; Hochstor v, De La Tour (1853), 2 E. & B. 678 ; 

Frost V. Knight (1870), L. R. 5 Kxch. 322. Mentd. 

Vigers v, St. Paul’s Dean & Chapter (1849), 19 L, J. Q. B. 

84. 

1507. Appropriation of specific goods by 

seller.] — Dunlop v, Grote, No. 2427, post, 

1508. Both parts of allegation necessary.] — 

In an action upon a contract for not accepting 
goods which i>ltf. had contracted with deft, to 
deliver, at a certain jdace, it is not sufficient for 
pltf. to aver that he was “ ready ” to deliver, 
without also stating that he was “ willing ” to do 
so. — Granger v, Dacre (1844), 12 M. & W. 431 ; 
1 Dow. & L. 573 ; 13 L. J. Ex. 93 ; 2 L. T. O. 8. 
314 ; 152 E. B. 1265. 

1509. Non-performance of condition by other 
party — Notice of reqx 4 lrements.] — Great Northern 
By. Co. v, Harrison, No. 1607, post. 

1510. .]•— Forrestt & Son, Ltd. v, Ara- 

MAYO, No. 1568, post, 

1511. Sufficiency of allegation — General allega- 
tion of performance.] — A declaration stated, that 
deft, had contracted to sell, & pltf. to purchase 
iSc accept from deft., a large quantity of iron, etc., 
& pltf. avers j)orformance of all conditions 
precedent, & that all things have been done & 
happened to entitle pltf. to have receive the 
whole of the quantity of iiou ; & that although 
deft, had delivered a X)art of the iron, & that 
although a reasonable time had elapsed, k although 
pltf. was ready & willing to accex)t <& receive the 
residue of the iron, of which deft, had duo notice, 
yet deft, had not delivered the residue of the iron 
in pursuance of the contract : — Held : the general 
allegation of performance, & of all things having 
hapi)cned to entitle j^ltf. to receive the whole of the 
iron, contained a sufficient statement that pltf. 
was ready & willing to pay for the residue of the 
iron on delivery. — Bentley v, Dawes (1854), 
9 Kxch. 666 ; 2 C. L. B. 1070 ; 23 L. J. Ex. 220 ; 
23 L. T. O. S. 82 ; 156 E. B. 285. 

1512. Goods unascertained — Resale by seller — 
Whether inconsistent with “readiness & wllling- 
ness.“] — In an action for not accepting oil, the 


15021. W hetlier other allegations neces- 
sary — Tender ,] — Suriram Rupram v. 
Madangopal Gowardhan (1903), 
1. L. R. 30 Calc. 865.— IND. 

1606 i. Jiequest to deliver ,] — 

Upon an agreement to deliver wheat 
for pltf. at A.’s mill, pltf. averred in 
hie declaration “ that ho was always 
willing to accept the wheat at the 
place aforesaid, & to have paid deft, 
for the same at the rate In that behalf 
aforesaid, whereof deft, had notice ” ; 
— Held : declaration good Sc pltf. 
need not prove, xmder this agreement, 
a request on his part to deft, to deliver, 
or tnat he was at the mill to accept 
delivery. — ^Wright v. Weed (1849), 
6 U. a R. 140.— CAN. 


1606 ii. .] — Nugent v. 

Davies, [1923] 1 D. L. K. 1040 ; 53 
O. L. R. 458.— CAN. 

1506 111. .] — Robertson, 

Gladstone & Co. v. Kuhtury Mull 
(1809), 3 B. L. 11. 103.— IND. 

n. Price & time of payment.] 

— In an action for the non-delivery of 
wood according to contract, the de- 
claration was held bad on special 
demurrer, for not stating the price 
to bo paid, nor that the wood was to 
be paid for either on delivery or on 
a certain day, nor that pltf. was ready 
Sc willing to pay for it, — Maddock v. 
Stock (1836), 4 U. C. R. 118.— CAN. 

o. Ability to deliver,] — Taylor 


V. Travis11857),':3*A1]. 445.— CAN. 

1609 i. Non-performance of condition 
by other party — Notice of requirements,] 
— Vancouver Milling & Grain Co. 
V, C. C. Ranch Co., Ltd., [1924] 2 
D. L. R. 569 : [1924] 2 W. W. R. 
150 ; 20 Alta. L. K. 307 ; ajfd-. [1925] 
1 D. L. R. 185.— CAN. 

1511 i. Sufficiency of allegation — Gene- 
ral allegation of performance .] — Han- 
cock V. Gibson (1846), 3 U. O. R- 41. 
—CAN. 

1611 il. .] — Board op Ord- 

nance V, Lewis (1854), 7 Ir4 Jur. 17. 

— IR. 

p. Failure to tender awing 

to mistake in date of payment,] — Beale 
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declai’ation stated a contract to purchase 40 tons 
of oil the last 10 tons whereof, “ to be delivered in 
all Dec., to be paid for on delivery ” ; with an 
averment of readiness to deliver “ in the month 
of Dec.,’* & a traverse of that averment. It 
appeared that the contract was not for any specific 
oil, that no particular oil had been appropriated, 
& that the brokers on each side had arranged for 
the previous deliveries. On Dec. 1 1 , deft . ’s brokers 
wrote to him to know when he would receive the 
last 10 tons ; he directed a delivery to certain 
parties ; but this was not communicated to pltf. 
& on Dec. 22, deft, stopped payment, towards the 
end of the month, upon which deft.’s brokers 
wrote to pltf. to the effect that the oil would not be 
received ; <fc he then, before the end of the month, 
resold at a loss, wrote to deft., demanding the 
difference : — Held : he was entitled to recover, 
the jury finding that he would have been ready 
to d(diver the oil contracted for if deft., or his 
brokers, had required it & offered the money. — 
Baker v, Firmingpjr (1859), 28 L. J. Ex. 130. 
Annotation : — Apld. Lovoy v. Goldberg, 11922] 1 K. B. 688. 

1513. Necessity for notice of readiness & wiliing- 
ness.j — Contract for the sale by pltfs. to defts. 
of 100 tons of lard, at the iirico of 44s. OcZ. per cwt. 
cx quay &/or warehouse in Liverpool, to be 
delivered in equal proportions during the months 
of Mar. & Apr. then next ensuing. “ Payment to 
be made in cash, before delivery if required, in 
fourteen days, less 2i per cent., from dates of 
notices of readiness to deliver.” Declaration, 
setting out the contract, & averring that pltfs. 
in pursuance thereof, delivered in Mar., & defts. 
accepted about one-lialf of the lard in part fulfil- 
ment, t'c afterwards that pltfs. gave due proper 
notce that they were ready to deliver the remainder 
yet defts. did not accept the other half, or any part 
thereof. Pleas, traversing the averment of due 
& proper notice, So of readiness <fc willingness to 
deliver the remainder of the lard. At the trial, 
there being no evidence that x>ltfs. delivered the 
remainder of the lard, or gave notice of readiness 
So willingness to deliver it during Apr., the judge 
directed a nonsuit : — Held : the nonsuit was right. 
—Davies v McLean (1873), 28 L. T. 113; 37 
J. P. 198 ; 21 W. K. 264. 

1514. At time of delivery of each instalment.] — 
Braithwaite V, FoitEiGN Hardwood Co., No. 
2498, post, 

1515. Effect of declaration of Insolvency of one 
party.] — A mere declaration of insolvency by one 
party to a contract does not entitle the other party 
to put an end to the contract ; but if the declara- 
tion is made in such circaimstances as to show that 
the insolvent either cannot, or does not intend to 
carry out the contract, it is open to the solvent 
contractor to rescind the contract. — Mess v, 
Duffus So Co. (1901), 6 Com. Cas. 165. 

1516. Repudiation of contract by purchaser.] — 
By three contracts in writing dated in Sept., July, 
So Sept., 1919, applts. agreed to buy from the 
several resps., who were three firms of tea growers 
in India, their 1919-1920 crops of tea at prices 
to be regarded by the rate of exchange, delivery 
to be made in bonded warehouses in London, but 
the contracts did not bind the sellers to deliver 
by any particular date ; any dispute under the 
contracts to be settled by arbn. Early in 1920 

V , Huqoins & Finley, [1918] S. A. 

L. R. 15.~AUS. 

q. Must arise within reasonable 
time .] — Carter v. Bingham (1872), 32 
U. 0. R. 615.— CAN. 

r. Must he substmUial.] — The 


several ships carr^g consignments of tea under 
these ontracts arrived in London, but, owing to 
the congestion at that port, were diverted by the 
Shipping Controller to various out ports in England 
So Scotland, where a further delay occurred owing 
to the congestion, &, consequently, the sellers, 
at the date of the repudiation hereinafter men- 
tioned, were not ready to deliver the teas in 
London. In May, 1920, the parties verbally 
agreed that the buyers would accept delivery of 
the diverted consignments at the out ports instead 
of London with an allowance of Id. per lb., but 
this agreement was unenforceable by reason of its 
non-comi)liance with Sale of Goods Act, 1893 (c. 71), 
8. 4. In July, 1920, the buyers repudiated their 
liability to accept the tea discharged at out ports 
under any of the three contracts on the ground that 
a reasonable time for delivery under those contracts 
had expired, & the sellers accex>ted this repudiation 
by asking for an arbitrator. The arbitrator 
found that a reasonable time for delivery of the 
tea under the said contracts had not expired. So 
awarded damages against the buyers for breach 
of contract: — Held: (1) the parol contract of 
May did not operate as an implied rescission of the 
original contracts, there being no evidence of any 
intention to rescind ; (2) the buyers having 

wrongfully repudiated the contracts, the sellers 
were not bound to prove that they were ready So 
willing at the date of the repudiation to deliver 
the teas in London, So the awards ought to stand. 
— British So Beningtons, Ltd. v. North Westeirn 
Cachar Tea (Jo., Ltd., British So Beningtons, 
Ltd. V. Baintgoorie (Dooars) Tea Co., Ltd., 
British So Beningtons, IjTd. v. Mazdahee Tea 
Co., Ltd., [1923J A. C. 48 ; 92 L. J. K. B. 62 ; 
128 L. T. 422 ; 28 Com. Cas. 265 ; 13 Lloyd, L. R. 
67, H. L. ; aff(j. S. C. sub nom. North Western 
Cachar Tea Co., Ltd. v. British So Beningtons, 
Ltd., Baintgoorie (Dooars) Tea Co., Ltd. v. 
Same, Mazdehee Tea Co., Ltd. v. Same (1921), 
10 Lloyd, L. K. 381, C. A. 

Annotations : — As io (1) Apld. Rose & Frank Co. v. Crompton, 
[1925] A. C. 445. Refd. Larrina 4 ?a v. Soci6t6 Franco - 
Am6ricaiae dos Phoaphatos do Medulla (1922), 27 Com. 
Cas. 160, 


Sect. 2.— DELIVERY. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 29. 

1517. Necessity for delivery — Ship at sea.] — 

Assigmnent of a ship at sea for a valuable con- 
sideration may be good against assignees of bkpts., 
though no possession is taken thereof ; but li of 
goods at land, otherwise. — Bourne v, Dodson 
(1740), 1 Atk. 154 ; Barn. Ch. 200 ; 26 E. R. 100, 
L. C. ! 

Annotations: — Distd. Ryall v. Rolle (1749), 1 Atk. 105. 

Reid. Worseley v. Demattos & Slader (1758), I Burr. 467. 

1518. Goods on land.] — Bourne v. Dod- 

son, No. 1517, aide. 

1519. Share of ship.] — Sale of a share of a 

ship is good without actual delivery. — ^Addis v. 
Baker (1794), 1 Anst. 222 ; 145 E. R. 854. 

1520. Action on guarantee to pay for goods.] 

— On a guarantee to pay for goods sold So delivered 
to a thii'd person, what such person has said 
respecting the goods sold to him, is not evidence to 

PART VI. SECT. 2, SUB-SECT. 1. 

t. Necessity for delivery,] — Pltf. 
affrood with one M. for the purchase 
of a quantity of timber upon certain 
terms, but failed to pay the price 
agreed upon. M. afterwards rejfused 
the money, & sold & deliverod the 


readiness & wilUnfimcss on the part 
of pltf. must bo substantial, something 
on which deft, may act, not a readiness 
& willingness concealed in pltf.’s mind. 
— Commercial Bank v. Mudoosoodun 
Chowdry (1866), 1 Ind. Jur. N. S. 
17.— IND. 
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ov Goods. 


Sect. 2. — Delivery ; Svb-eecta. 1 <fe 2, A., B. & C.] 

charge the person giving the guarantee j the 
delivery of them must be proved. — Evans v. 
BhatTIB (1803), 6 Esp. 26 ; 170 B. B. 726, N. P. 
AmioUUion: — ^Mentd. Carmarthen & Cardl^ Ry. v. 
Manohester & Milford Ry. (1878), L. R. 8 O. P. 686. 

1521. Action on price.] — Deft, cannot be 

held to special bail on an affidavit stating him to 
be indebted to pltf., in so much for goods bargained 
& sold, without also saying delivered. — H opRins 
V, Thorne (1810), 12 East, 398 ; 104 E. R. 156. 
Annotations : — Apld. Lascar v, Morloseph (1823), 1 Biiw. 
357. Mentd. Hargreave v. Hayes (1855), 24 L. J. Q. B. 
281. 


1622. .] — Deft, cannot be held to 

special bail on an affidavit, stating him to be 
indebted to pltf. in a certain sum, for goods sold, 
unless it be also stated that they were delivered.- — 
Lascar v. Morioseph (1823), 1 Bing. 357; 2 
L. J. O. S. C. P. 14 ; 130 E. R. 144 ; mh nom. 
Loisada V. Moryoseph, 8 Moore, C. P. 366. 
Annotation: — Expld. Hargreaves v. Hayes (1855), 1 Jur. 
N. S. 521. 


1523. To complete contract.] — A. not 

knowing that B. was a horse dealer, made a verbal 
bargain with him on a Sunday for the purchase of a 
horse. The price, which was above £10, was then 
specified, & 11. warranted the horse to be sound. 
It was not delivered, however, until the following 
Tuesday, when the money was paid ; — Held : 
there was not any complete contract until the 
delivery of the horse, consequently the contract 
was not void within Sunday Observance Act, 1677 
(c. 7), s. 2, but assuming it be void, the purchaser 
having no knowledge of tue fact that the vendor 
was exercising his ordinary calling on the Sunday, 
had not been guilty of any breach of the law, & 
therefore was entitled to recover back the ])rico 
of the horse. — Bloxsome v. WHiLiAMS (1824), 3 
B. & C. 232 ; 5 Dow. & Ry. K. B. 82 ; 2 L. J. O. S. 
K. B. 224 ; 107 E. R. 720. 

Annotations: — Consd. FonnolJ v. Ridler (182G), 5 B. & O. 

406 ; Smith v. Sparrow (1827), 4 Bing. 84 ; lie Mahmoud 

& I^ahaui, fl921] 2 K. B. 710. Re!d. Begbie v. Levi 

(1830), 1 O. & J. 180 ; Brightmai) v. Tate, [1919] 1 K. B. 

463 ; Elder v. Kelly (1919), 88 L. J. K. B. 1253 ; Witham 

& Butterworth v. Bindley (1920), 37 T. L. 11. 7.5. 

1524. Trover.] — No doubt, in the case of 

a sale of goods, taking possession is not necf'ssary, 

the i^urchaser may maintain trover without 
delivery ; but suppose a father said to a son, I 
give you this chair, A the son did not take it, 
could he maintain trover ? (Knight-Buucb, V.-O.). 
— Re Acraman, Ex p. Castle (1842), 3 Mont. 
D. & Do G. 117 ; 12 L. J. Bey. 30 ; 7 Jur. 47, 
Ct. of R. 

1525. Distinction between to be delivered ” Sc 
‘‘ to be taken.'’] — N eill v. Whitworth, No. 1699, 
post 

1526. Bankruptcy of seller before delivery- 
contract of sale bon4 fide — Buyer’s right to de- 
livery,] — B. & C. by verbal communing, agreed to 
make advances to A. on the security of a ship he 
had nearly completed building on his own account, 
provided A. entered into an absolute contract of 
sale of the vessel. An unqualified contract of sale 
was completed by which A. agreed to complete 
& deliver to B. & C. the vessel for a price to be 
paid in two instalments, with power to B. & 0. 
in the event of A. failing to complete the contract 


to enter into possession of the vessel So complete it, 
or sell it. In a correspondence between A. So B, So 
C. a shipbroker So others subsequent to the 
contract So for the pilose of getting a purchaser 
for the vessel, the ship was called A.'s ship ; but 
no letters were written to any persons who were 
induced by their means to deal with the ship upon 
the footing of its being the property of A. From 
the date of the contract B. So C. gave, by cheques at 
various dates, advances to A., taking a receipt on 
account of the purchase of the ship ; at the same 
time bills for like amounts were accepted by A. 
The advances equalled tlie full price of the ship. 
Before it was completed or delivered A.’s estate 
was sequestrated. The bills accepted by A. were 
paid by B. & C. In a question between A.’s 
trustee & B. & C. : — Held : where there was an 
absolute bo7id fide contract of sale of an article 
which was not delivered befoi’e the bkpey. of the 
seller, the right of the buyer under the contract to 
have delivery could not be defeated by proof that 
the character of buyer had been conferred on him 
merely for the purpose of his having a security 
for money intended to be advanced to him. — 
M‘Bain V . Watjlace & Co. (1881), 6 App. Oas, 
588 ; 45 L. T. 261 ; 30 W. R. 65, H. L. 

Annotation : — Refd. Soath v, Moore (1884), 11 App. Cas. 

358, n. 

Delivery without payment of purchase-money — 
Whether possession amounts to larceny.] — See 
Criminal Law, Vol. XV., pp. 873, 874, Nos. 
9594-9597. 


Sub-sect. 2. — What Constitutes Delivery. 
A, In GeyieraL 

1527. Payment of earnest — Tender of balance.] — 
.Tames v. Price (1773), Lofft, 219 ; 98 E. R. 619. 

1528. Marking of goods by purchaser — On 
vendor’s premises.] — Anderson v, Scot (1806), 1 
Camp. 235, n. ; 170 E. R. 941 , N. P. 

Annotations: — N.P. Proctor v. Jones (1826), 2 O. & P. 532. 

Distd. Boultor v, Arnott (1833), 3 T^. 267. Consd. 
Saundcra v, Topp (1849), 4 Exch. 390. Koid. Marshall v. 
Green (1875), 45 L. J. Q. B. 153. 

1629. Delivery of key — Of vendor’s warehouse.] 

— Ellis v. Hunt, No. 2107, post. 

1530. Constructive delivery — Words forming part 

of parol contract.] — It is no objection to a con- 
structive delivery of goods, that it is made by 
words, parcel of the parol contract of sale. — 
Elmore v. Stone (1809), 1 Taunt. 468 ; 127 

E. R. 912. 

Annotations : — Consd. Wright v. Porciral (1839), 8 L. J. Q. B. 
258. Refd. Edan v, Dudfleld (1814), 1 Q. B. 302 ; Blonkin- 
8op V. Olaytoh (1817), 1 Moore, O. P. 328 ; Howe v. Palmer 
(1820), 3 B. & Aid. 321 ; Carter v, Toussalnt (1822), 6 
B. & Aid. 855 ; Proctor v. Jones (1826), 2 O. & P. 632 : 
Smith V. Surman (1829), 9 B. & C. 501 ; Beaumont v, 
Brengerl (1847), 5 O. B. 301 ; Holmes v. Hoskins (1854), 9 
Excli. 753 ; Marvin v. Wallis (1856), 6 E. 3c B. 720 ; 
Coombs V. Bristol & Exeter Ry. (1858), 3 H. & N. 510 ; 
Castle V. Swordor (I860), 5 H, & N. 28i : Martin v. Reid 
(1802), 11 C. B. N. S. 730 ; Langton v. Waring (1865), 81 
O. B. N. S. 315 ; Dublin City Distillery v. Doherty, [1914] 
A. C. 823. 

1531. Goods not yet appropriated — Sub-sale by 
buyer — Order for delivery given by buyer to sub- 
purchaser.] — A. having 40 tons of oil secured in the 
same cistern, sold 10 tons to B. & received the 
price, & B. sold the same to 0. & took his accept- 
ance for the price at four months. So gave him a 


timber to one 0. Upcm replevin 
brought : — Held : no delivery having 
been mad© to pltf., he could not 
recover. — Henry v. Cook (1858), 8 
O. P. 29.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— A. 

a. Marking good by purchaser — 


Catile.l — The marking & weighing of 
cattle by a purchaser does not con- 
stitute delivery under Sale of Goods 
Act, 1 893.— BoNifER V. Whelan 
(1905), 39 I. L. T. 24.— IR. 

b. Marking of goods by seller — 
Notice of marking to purchaser in view 


of goods.] — West v. lluTLEDaK (1878), 
1 P. & B. 674.— CAN. 

o. Actual delivery .] — Where goods 
are by the order for sale to be de- 
livered at a railway depot at M., 
billed to the purchaser at 8., &; the 
vendor subsequently sees some of the 
goods at 8., 6c the purchaser knows 
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vmtten order for delivery on A., who wrote & 
signed his acceptance upon the said order ; but 
no actual delivery was made of the 10 tons which 
continued mixed with the rest in A/s cistern : yet 
held) that this was a complete sale & delivery 
in law of the 10 tons by B. to C. ; nothing remain- 
ing to be done on the part of the seller, though 
as between him & A., it remained to be measured 
off : & therefore, that the seller could not upon 
the bkpcy. of the buyer; before his acceptance 
became due, countermand the measuring off & 
delivery in fact of the 10 tons to the buyer : nor 
were the goods in transitu, so as to enable the seller 
to stop them. — Whitehouse v. Frost (1810), 12 
Bast, 614 ; 104 E. II. 239. 

-—Distd. , Wallace v. Breeds (1811), 13 East, 
522. Dbtd. White v. Wllka (1813), 5 Taunt. 17G. Distd. 
Busk V. Davis (1814), 2 M. & S. 397. Consd. Dublin City 
Distillery v. Doherty, [1914] A. C. 823. Dbtd. Laurie & 
Morewood v. Dudin, [1926] 1 K. B. 223 ; Refd. Austen 
V. Craven (1812), 4 Taunt. 644 ; Shepley u. Davis (1814), 
1 Marsh. 252 ; Jones u. Moore (1841), 4 Y. & C. Ex. 351 ; 
Cowas-Jee v. Thompson (1845), 5 Moo. P. C. C. 165; 
Sterns v. Vickers, [1923] 1 K. 15. 78. 


1532. Goods on premises of third party — Third 
party ordered to permit removal^ — Salter v. 
WOOLLAMS, No. 1648, post, 

1538. Handing over for experimental trip — Im- 
mediate return required.] — Beale v. Moule (1843), 

2 L. T. O. S. 227. 

1534. Shipment on purchaser’s ship.] — By A.’s 
order, goods were consigned to him from South 
America, & were shipped on board his own ship. 
Bills of lading were sent to A. & bills for the value 
of the goods were forwarded by the consignor to 

D. the same being drawn in D.’s favour upon A. 
& professing to be on account of the goods con- 
signed. After the bills of lading arrived, but' 
before the bills of exchange were accepted or the 
cargo reached^ England, A. became bkpt. The 
assignees of A. took possession of tlie cargo ; & 
D. petitioned to establish a specific lien upon the 
cargo in respect of the bills, but, two actions at 
law having been previously tried l>etween the 
parties, in both of which the assignees were 
successful, the ct. ordered the petition to stand 
over, petitioners being at liberty to institute pro- 
ceedings at law or in equity within six weeks, 
otherwise the petition to be dismissed. 

The shipment of the coffee . . . was as com- 
pletely a delivery to bkpts. as if it had been placed 
in their own hands. He could not hold that any 
contract of lien could be taken to have existed, 
or that if any such contract had been shown, the 
coffee could be held to be otherwise than in the 
reputed ovmership of bkpts. Still there was 
enough to induce him to say that he would not 
preclude petitioners from attempting to establish 
their title at law or in equity (Knight-Bruce, 
V.-C .). — Re Higginson, Exp. Cahruthers (1849), 

3 De G. & Sm. 670 ; 13 L, T. O. 8. 9 ; 13 Jur. 276 ; 
64 B. R. 611. 

Annotation : — Reid. Frith v. Forbes (1862), 31 L. J. Ch. 793. 

1535. Pretended sale — Possession subsequently 
obtained for another purpose.] — Where there is a 
pretended sale of goods between two persons, but 
a secret understandng between them that what 
appears on the instrument is not to operate as a 
sale, & the pretended vendee afterwards gets 
possession of the goods for another purpose, that 
is not a delivery in pursuance of the contract, & 
the property does not pass. 

A. being indebted, received an advance of money 


from B. on the security of her goods. To prevent 
the goods being seized by the landlord, A. signed 
a paper, which on the face of it was a sale 1x) B. 
The goods were afterwards delivered to him, to keep 
for A. B. sold them ; — Held : he was liable to 
A. for their value in an action of trover. — L ott v. 
Booth (1862), 19 L. T. O. 8. 203. 

1536. Delivery to person authorised by purchaser 
— Servant sent with cart.] — A. sends his servant 
with a horse & cart to B. to purchase coals for 
him, & to bring them back. The bare delivery of 
the coals into the servant’s hands, as between him 
& his master, gives him the exclusive possession of 
them ; but that exclusive possession is determined 
by bis depositing them in his master’s cart. Prom 
that time the possession of them is in A. — R. v. 
Reed (1854), Dears. 0. 0. 257 ; 2 C. L. R. 607 ; 23 
L. J. M. C. 25 ; 22 L. T. O. 8. 263 ; 18 J. P. 71 ; 
18 ,Tur. 66 ; 2 W. R. 100 ; 6 Cox, C. C. 284 ; 169 

E. R. 717, O. C. R. 

Annotations : — Apld. H. r. Mallifton (1002), 66 J. P. 503. 

Mentd. R. v. Pratt (1854), 2 \V. U. 497. 

1537. — — At purchaser’s premises.] — Where 
under a contract tlie seller is required to deliver 
goods at the buyer’s premises, he fulfils his obliga- 
tion if he delivers them there to a person who 
apparently has authority to receive them, taldng 
care to see that no unauthorised person receives 
them. If, therefore, the goods are received by an 
api)arcntly respectable person, who has obtained 
access to the buyer’s promises, & who signs for the 
goods in the buyer’s absence & misappropriates 
them, the loss must fall on the buyer & not on the 
carrier or seller. — (tAlbrattH Grant, Ltd. v. 
Block, [1922] 2 K. B. 155 ; 91 L. .1. K. B. 049 ; 
127 L. T. 521 ; 38 T. L. R. 669 ; 60 Sol. Jo. 596, 
D. C. 

B. Delivery subject to Conditions, 

1538. Delivery subject to presentation of de- 
livery warrant — Meaning of presentation.] — 
Bartleit: V, Holmes, No. 1642, post, 

1539. Delivery into purchaser’s receptacles — 
Pending arbitration — Purchaser refusing to submit 
to arbitration.] — Upon a dispute arising between 
pltfs. & deft, as to the tenus upon which some 
wool had been sold by the latter to the former, 
deft., acting under the direction of a third person, 
who told him that pltfs. had consented to submit 
tlie dispute to arbn., packed the wool in pltfs.’ 
sheets, & loaded it upon a truck at a railway 
station, but subsequently, on learning that pltfs. 
refused to consent to the arbn., took it away 
again ; — Held : the delivery was conditional 
merely, & was not sufficient to take the case out 
of 8tat. Frauds. — Cawthra v, Billiat (1863), 3 

F. & F. 850. 

1540. Acceptance of bill by purchaser.] — Saks 
V, Tilley, No. 1040, ante, 

C. Goods Remaining on Vendor's Premises. 

1541. Goods packed in purchaser’s receptacles — 
Deposit on seller’s premises — Goods not to be taken 
until paid for.] — A. agrees to sell goods to B. who 
pays a certain sum of money as earnest ; the goods 
are packed in cloths furnished by B. & deposited 
in a building belonging to A. till B. shall send for 
them, but A. declares at the same time that they 
shall not be carried away till he is paid. This is 
not a delivery to B. — Goodall v, Skelton (1794), 
2 Hy. Bl. 316 ; 126 E. R. 670. 

Annotation : — ^Folld. Boulter v, Amott (1833), 1 Cr. & M. 333. 


they are there, there Is good delivery, 
even though the goods wore sent from 
M. to K. & reforwarded to S. — John- 
son v, Chomyszyn (1916), 34 W, L. IT. 
369.-— OAH* 


PART VI. SECT, 2, SUB-SECT. 2.— B. 

d. Pro formd delivery — Actual de- 
livery only on payment of cash ,] — 
SooTTON V. Bridge & Co., Ltd. (1919), 
19 N. S. W. L. R. 70 ; 36 N. S. W. 


W. N. 27.—AUS. 

e. Payment before delivery ,] — Lee & 
liUTHERFORD V. CANADIAN PUGET 

Sound Lumber & Timber Oo„ Ltd. 
(1924), 34 B. C. R. 567.— CAN. 
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Sale of Goods. 


Seel, 2. — Delivery: Suh-secL 2, (7>, D,, E, & F,] 

1542. .1 — Goods sold for ready 

money were packed up in boxes of the vendee for 
him & in his presence, but remained on the pre- 
mises of the vendor : — Ifeld : goods sold & de- 
livered would not lie. — B oulter v, Arnott (1833), 
1 Or. & M. 333 ; 3 Tyr. 267 ; 2 L. J. Ex. 97 ; 149 
E. R. 427. 

Amiotation : —Retd. Colley v. Overseas Exporters, [1921] 3 

K. B. 302. 

1543. Goods remaining in vendor’s warehouse — 
Position of vendor altered.] — If after goods are sold 
they remain in the warehouse of the vendor, & he 
receives warehouse rent for them, this amounts 
to a delivery of the goods to the purchaser, so as 
to put an end to the vendor’s right of stopping 
them in transitu. — Hurry v. Mangles (1808), 1 
Camp. 452 ; 170 E. R. 1018, N. P. 

Annotations : — Distd. Miles v. Gorton (1834), 2 Cr. & M. 504. 

Refd. Holdorness v. Sliackela (1828), 3 Man. & Ry. K. B. 

25 ; Dublin City DistUlory v. Doherty, [1914] A. C. 823. 

1544. .] — Deft., an innkeeper, ordered 

of the traveller of pltfs., who were wine & spirit 
merchants at Bristol, two puncheons of rum & 
one hogshead of brandy, at six months’ credit ; 
they wore to lie in bond in pltfs.* warehouse till 
wanted. Pltfs. thereupon sent deft, an invoice, 
specifying particular casks of brandy &; rum as 
sold to him, stating that they were free from ware- 
house rent for six months. Pltfs. kept a ware- 
house for their own & other people’s goods, & they 
transferred the particular casks to deft.’s name in 
their warehouse books, as sold to him. After that 
entry pltfs. could not get the casks out of the 
bonded cellar in which they were. Deft, did not 
pay the price when the credit had expired, but 
asked pltfs. to take the goods back or to sell them 
for him. Tliis pltfs. refused to do. Deft, never 
had the casks out of pltfs.’ cellar. In an action, 
by pltfs., for the price : — Held : there was some 
evidence of a receipt & acceptance of the casks by 
deft, so as to satisfy Stat. Frauds, s. 17, for there 
was ground for saying that the character in which 
pltfs. held the casks had changed from that of 
mere vendors to that of warehousemen & agents 
of deft. — Castle v. Sworder (1801), 6 H. & N. 
828 ; 30 L. ,T. Ex. 310 ; 4 L. T. 805 ; 8 Jiir. N. 8. 
233 ; 9 W. R. 097 ; 158 E. R. 341, Ex. Ch. 

Annotations : — Consd. Dublin City Distillery v. Doherty, 

[1914] A. C. 823. Refd. McOIean v. Nlcolle (1861), : 

L. T. 863 ; lie Roberts, Evans v. Roberts (1887), 36 Ch. D. 

196. 

1545. Marking of goods by purchaser.] — A nder- 
son V. Scot (1806), 1 Camp. 235, n. ; 170 E. R. 
941, N. P. 

Annotations : — N.P. IToctor v. Jones (1826), 2 C. & P. 532. 

Apld. MarshaU r. Green (1875), 45 L. J. Q. B. 153. Refd. 

Boulter v. Amott (1833), 3 Tyr. 267 ; Saunders v. Topp 

(1849), 4 Exoh. 390. 

D. Goods on Purchaser's Premises. 

1546. Vendor’s servant remaining in charge — 
Vendee not yet In possession of premises.] — Qu. : 
whether a doliveiy of househod goods was com- 
plete the upholsterer still having a servant in the 
vendee’s house where the goods were, & the vendee 
not having yet taken any actual possession. — 
Hunt v. Stevens (1810), 3 Taunt. 113 ; 128 
E. R. 40. 

Annotations: — Mentd. Carr v. Roberts (1831), 2 B. & Ad. 


905 ; A.-G. v. Hope (1834), 1 Or. M. & R. 530 ; A.-G. v. 

Bouwena 71838), 4 M. & W. 171 ; A.-G. v. Brunninff 

(1860), 8 H. L. Cas. 243 ; Re Rowe, Jacobs v. Hind (1889), 

00 L. T. 596. 

E. Goods in Wharf or Warehouse. 

1547. Delivery order — Condition for weighing of 
goods — Condition not performed.] — Busk v. Davis, 
No. 1370, ante. 

1548. .] — S., possessed of 30 tons 

of hemp, at his wharfingers’, the cargo of a certain 
ship, sold 10 tons of it at £110 per ton, payable by 
the purchaser’s acceptance, & gave the wharfingers 
an order to weigh & deliver. The order was 
entered & goods transferred in the wharfingers’ 
books. Before the hemp was weighed off, or bill 
accepted or drawn, the purchaser stopped pay- 
ment : — Held : the weighing being a term pre- 
cedent to the delivery, the sale was incomplete, & 
the vendor might recover back the hemp. — 
Shepley V. Davis (1814), 5 Taunt. 617 ; 1 Marsh. 
252 ; 128 E. R. 832. 

Annotations: — Distd. Swanwick v. Sotborn (1839), 9 Ad. & 

El. 895. Refd. Hawes v. Watson (1823), Ry. & M. 0 ; 

Acraman v. Morrice (1849), 8 C. B. 449. 

1549. — — .] — If the vendor of tallows 

in the warehouses of the London Dock co. sell 
such tallows, &; give an order addressed to the co., 
by which they are directed “ to weigh, deliver, 
transfer, or rehouse,” the tallows to M. & B. ; 
this order being i*eceived at the docks, & M. & B. 
having sold the tallows, & received the money 
for them, the original vendor cannot stop them in 
the hands of the co., though the tallows have not 
been weighed. It apl)earing that a weigliing, if 
the sale takes place, as this did, soon after the 
importation, is not usually required ; the weight 
on which the custom house duties were paid in 
such case being considered by the parties as 
correct & sufficient. — Barton v. Boddington 
(1824), 1 C. & P. 207 ; 171 E. R. 1164, N. P. 
Annotation: — Refd. Goslhig v. Birnie (1831), 7 Bing:. 339. 

1550. Order only as to part of goods — 

Remainder marked by sub-purchaser.] — Dixon v. 
Yates, No. 2063, post. 

1551. Unconditional acceptance by whar- 

finger.] — Gillett V. Hill, No. 1063, ante. 

1552. Whether vendor estopped from dis- 

puting operation of order as delivery.] — Certain 
timber, which was deposited in the name of A., 
the importer, in the West India Docks, was sold 
by him to B. B. afteiwards contracted to sell the 
timber to C., who accepted a bill for the amount, 
B. giving him an invoice of the timber, <fc a 
delivery order. The dock co. refused to deliver 
the timber except upon an order from A. C. 
became bkpt. without having obtained such an 
order; & the bill was dishonoured: — Held: (1) 
there had been no constructive delivery to C., so 
as to put an end to B.’s lien on the timber for the 
price ; (2) B. was not estopped, by having given 
a delivery order, from disputing the operation of 
such order as a constructive delivery of the timber. 
— Lackington V. Atherton (1844), 7 Man. & G. 
360 ; 8 Scott, N. R. 38 ; 13 L. J. 0. P. 140 ; 3 
L. T. O. S. 57 ; 8 Jur. 407 ; 135 E. R. 151, 

1553. Whether mere giving of order is 

sufficient.] — M‘Ewan v. Smith, No. 1367, ante. 

1554. Wharfinger not acting as agent 

of purchaser.] — Godts v. Rose, No. 1076, ante. 


PART VI. SECT. 2, SUB-SECT. 2.— D. 

f. Oral transfer as payment of 
debt .] — Ratj*h v. Link (1848), 6 

U. C. R. 145.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— E. 

1553 i. Delivery order — Whether mere 


giving of order is sufficient .] — Proud - 
FOOT V. Anderson (1850), 7 U. C. R. 
573.— CAN. 

1563 ii. .] — ^Mitchell Co. 

V. Sbibon Co. (N. S.) (1907), 2 E. L. R. 
484.— CAN. 

g. With warehouse receipts.] 


— The delivery of warehouse receipts 
for flour, & of the delivery orders 
therefor, is not a constructive delivery 
of possession of the flour. — Deady v. 
Goodknouqh (1855), 6 C. P. 163. — 
CAN. 

h. 


Condition of putting goods 



Part VI. — Performance op the Contract. 


545 


1555. Order for “ about quantity re- 

quired— Trade usage.]— Under a contract to sell & 
deliver goods in a warehouse in Liverpool, the 
giving a delivery order of “ about ’* the quantity 
is a sufficient delivery, evidence of a known usage 
of warehouse keepers not accepting delivery orders 
in any other form being admissible. — Moore v. 
Campbell (1854), 10 Exch. 323 ; 2 C. L. R. 1084 ; 
23 L. J. Ex. 310 ; 160 E. R. 407. 

Annotations : — Refd. Humfrey v. Dale (1858), 31 L. T. O. S. 
328. Mentd. Noble v. Ward (1867), L. R. 2 Exch. 135 ; 
Ogle V. Vane (1867), 7 B. & S. 855 ; Tyers v. Rosodale & 
FerryhlU Iron Co. (1873), L. R. 8 Exch. 305 ; Stewart w. 
Eddowes, Hudson v. Stewart (1874), L. R. 9 C. P. 311. 

F, Seaborne Goods. 

1556. Goods placed on lighter sent by purchasers.] 

— If a cornfactor purchase a ship laden with corn, 
send his lighter to fetch it from the ship to his 
wharf, a delivery of the corn on board the lighter 
puts it into the possession of the cornfactor 
although the lighterman never delivers it at the 
factor’s wharf. — R. v. Spears (1798), 2 Leach, 
825 ; 2 East, P. 0. 508. 

Annotations : — Apld. R. v. Johnson & Wright (1851), 5 Cox, 
G. C. 372. Folld. R. V. Reed (1854), 23 L. J. M. C. 25. 
Mentd. R. v. Walsh (1812), 4 Taunt. 258. 

1557. Demand of freight on arrival— No stipula- 
tion in contract.] — A. contracted to supply to B. 
1,000 tons of coals, delivered at Rangoon, at 45.5. 
per ton, alongside craft, etc., as might be directed 
by B. ; payment, one-half of invoice value by bill 
at three months, on handing bills of lading &> 
policy of insurance to cover the amount, or in cash 
at 5 x>er cent, discount, at A.’s option, & the 
balance in cash on right delivery at Rangoon. A. 
chartered a ship, in pursuance of his contract 
sliippod on board 1,160 tons of coals, &; delivered 
to B. the bill of lading & a policy of insurance 
covering half the invoice price, &; B. paid to A. 
the half invoice price. On the voyage the ship 
became disabled, & part of the coals were obliged 
to be thrown overboard ; & the master chartered 
another vessel, & transliipped the residue, 850 
tons, on board of her, at 45.9. i)er ton fnught to 
Rangoon. On arrival at Rangoon the master of 
the latter vessel olfered the coals to B.’s agent on 
payment of the 45.9. per ton freight. This offer 
being refused, the master put up the coals for 
auction, & B.’s agent bond fide bought them at a 
price of £1 5.9. a ton : — Held : (1) the property in 
the coals passed to B. on A.’s shipping the coals 
on board & delivering to B. tlui bills of lading &: 
policy of insurance ; &; A. having done this was 
entitled to retain the half of the invoice price that 
had been paid to him ; (2) A. was bound to have 
delivered to B. at Rangoon so much of the coals as 
had escaped the sea risk && arrived there ; (3) the 
offer of the coals at Rangoon on the terms of 
paying 45^. per ton freight was not a delivery by A. 
according to his contract, consequently A. was 
not entitled to demand from B. any part of the 
residue of the invoice price ; (4) semble, B. might 
sue A. for the non-delivery at Rangoon, & recover 
as damages the difference between £1 5s. per ton, 
which B. actually paid to get the coals, &; the 
£1 2.9. C)d. which B. was to have paid under the 
contract. — British & India Steam Navigation 
C o. V. Db Mattos, De Mattos v. British & 
India Steam Navigation Co. (1864), 4 New Rep. 
67 ; 12 W. R. 660 ; sub nom. Calcutta & Burmah 
Steam Navigation Co. v. De Maitos, De Mattos 


V. Calcutta & Burmah Steam Navigation Co., 
33 L. J. Q. B. 214 ; 10 L. T. 246 ; 2 Mar. L. C. 11, 
Ex. Ch. 

Annotations: — As to (1) Refd. Dupont v. British South 

Africa Co. (1901), 18 T. L. R. 24. Generally, Refd. 

Houlder v. Public Works Comrs., Public Works Coinrs. v. 

Houlder, [1908] A. C. 276. Mentd. Pletts r. Boattio 

(1896), 65 L. J. M. C. 86. 

1558. Carriage by specified routes — Variation of 
routes — Validity of tender of goods — Effect of 
custom.] — By a contract dated Mar. 27, 1916, in 
the printed form of contract for cost, freight, & 
insurance issued by the Rubber Trade Assocn. of 
London, Apr. 1913, with the necessary additions 
thereto written in, applts. agreed to sell to resps. 
25 tons of plantation rubber, c.i.f., “ to bo shipped 
during the months of Mar. /Apr. 1916, by vessel 
or vessels, steam or motor, from the East to New 
York direct &/or indirect, with liberty to call 
&i/or tranship at other ports ” ; any question 
regarding quality to be settled by arbn., which 
was to be demanded & held within a certain time 
“ after the arrival of the vessel ” ; samples to be 
taken in the presence of representatives of buyers 
&)• sellers, <fe “ failing sellers naming their repre- 
sentatives on or before arrival of vessel,” the 
buyers’ samples to be accepted ; & payment to be 
by ” cavsh against documents in London on or, at 
buyers’ option, before, arrival of vessel or vessels 
at port of discharge.” 

The sellers made a declaration under the con- 
tract of 15 tons as having been shipped per steam- 
ship via Seattle under a through bill of lading, 
which stated that the goods were shipped at 
Singapore for New York via Seattle, a port on 
the Pacific coast of the United Stfites, whence 
they would be sent by rail to New York. 

The buyers objected to this declaration as 
irregular, upon the ground that the rubber was to 
be conveyed by sea to New York. The dispute 
was referred to arbn. under a clause in the con- 
tract, & the arbitrators found that after the 
outbreak of war great difficulty was experienced 
in obtaining space for shipments from the East, 
& in consequence in Oct. 1915, shipments to the 
eastern States of the United States, which had 
before gone the whole distance to New York by 
water, began to be made by steamer to a port on 
the western seaboard of the United States, whence 
they were transmitted by rail to destination ; 
that at the date of the contract this route from the 
East by sea & rail from the Pacific seaboard was 
well known to those engaged in the trade as one 
of the usual routes for rubber sold on contracts 
in the form of the one in question ; that there was, 
at the date of the contract, such a course of busi- 
ness established as would make it within the con- 
templation of the parties that the rubber might 
come by this route ; & that goods forwarded by 
such a route would be a good tender under the 
contract. They accordingly awarded that the 
tender was good, & that the buyers were bound 
to accept the same : — Held : the contract pro- 
vided for a sea carriage from the port of loading 
to New York ; the usage, assuming it was a 
usage, found by the arbitrators was inconsistent 
with the terms of the contract, & therefore was 
not applicable thereto ; & the tender was not a 
good tender & the buyers were not bound to accept 
the same . — Re Sutro (L.) & Co. & Heilbut, 
Symons & Co., [1917] 2 K. B. 348 ; sul> nom. 
Sutro & Co. v. Heilbut, Symons &> Co., 86 


into purchasers hags — Condition not 
performed .] — Black v. Incorporation 
OF Bakers, Glasgow (1867), 6 Maeph. 
(Ct. of SesB.) 136 ; 40 Sc. Jur. 77.— 
SOOT. 


k, Bailees of goods servants 

of grantees of order .] — Dobkll, Beckett 
& Co. V. NKinsoN (1904), 7 F. (Ct. of 
Sees.) 281.— SCOT. 

l, Warrant delivered to purchaser 


— After endorsement with delivery order 
— Trade usaye.] — Burns, Philp & Co. 
r. Dinolk & Co. (1923), 23 S. R. 
N. S. W. 240 ; 40 N. 8. W. W. N. 26. 

— AUS. 


J. — ^VOL. XXXIX. 
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Beet, 2. — Delivery : Buh-sect, 6c G, ; svJb-aeoL 3, 

A„ B, 6b C,] 

L. J. K. B. 1220 ; 116 L. T. 545 ; 33 T. L. U. 
869 ; 14 Asp. M. L. C. 34 ; 23 Com. Cas. 21, C. A. 

1569, ** Direct or indirect.**] — 

O. W. & CO. sold to P. B. & CO. in London a 
quantity of Coromandel nigerseed “ shipment 
from Bombay &/or a port or ports on the Coro- 
mandel coast during Feb. &/or Mar. 1925, by a 
feteamer or steamers direct or indirect with or 
without transhipment via Suez Canal.’* The 
steamer by which sellers intended to ship the seed 
was delayed, A; in order to effect shipment within 
the contract period the sellers dispatched the seed 
on a steamer which was on an outward voyage 
from London to Calcutta & which would in due 
course return from Calcutta to London. The 
buyers refused to accept the seed when tendered, 
on the ground that shipment had not been made 
in accordance with the contract ; & the dispute 
was referred to arbn. The Committee of Appeal 
of the Incorporated Oil Seed Assoc, now stated a 
case under s. 10, Arbitration Act, 1889 (c. 49), for 
the opinion of the ct. on the question whether ftie 
tender of the sellers was a good tender or not : — 
Held : the tender was a valid tender if in the 
opim'on of the Committee of Appeal the steamer 
was on a voyage to London at the time when the 
seed was loaded on board. — Woodropfe (Gordon) 
A; Co., Ltd. v. Produce Brokers New Co. (1924), 
Ltd. (1925), 31 Com. Cas. 54, IJ. 0. 

G, Delivery to Third Person. 

1560. By order of purc^iaser.] — Goods supplied 
to a third person by the desire of deft., may be 
recovered under a count for goods sold & delivered 
to deft.— IlANDPORD V. Handford (1838), 1 Will. 
Woll. & H. 200. 

1561. .] — Declaration for goods sold & de- 
livered to deft., will be suppoited, at least after 
verdict, by proof of a sale of them to deft., & a 
delivery by his order to a third person. 

A sale to one person, a delivery by his order 
to another, is a delivery to him (Coleridge, J.). — 
Hancock v. Hancock (1838), 2 Jur. 419. 


Sub-sect. 3. — Place of Delivery. 

A, In General. 

See Sale of Goods Act, 1893 (c. 71), s. 29 (1). 

1562. Condition to load f.o.b. at a certain port — 


Right of parties id waive.] — An English firm sold 
a quantity of wool to buyers in the United States 
by a written contract under which delivery was to 
be f.o.b. Liverpool. The buyers claimed to be 
entitled to waive the condition in the contract as 
to delivery & to take delivery of the wool before 
it was put on board ship : — Held: a term of a 
contract as to the mode of delivery is not a con- 
dition entirely for the benefit of either party to the 
contract, & neither party can waive such term 
without the consent of the other party, & therefore 
the buyers were not entitled to demand delivery 
of the wool otherwise than on board ship at Liver- 
pool. — Maine Spinning Co. v. Sutcliffe & Co. 
(1917), 87 L. J. K. B. 382 ; 118 L. T. 351 ; 34 
T. L. R. 154. 

1563. Direction to carrier to deliver at certain 
place — Delivery at place agreed between carrier & 
consignee.] — Although the consignor of goods 
directs a carrier to deliver them to the consignee 
at a particular place, the carrier may deliver them 
wherever he & the consignee agree. 

Pltf. having sold corn by sample, to be delivered 
to the purchaser at his mill, at B., sent the corn by 
defts., railway carriers, paying the freight to B. 
station, & an extra sum for cartage from B. to the 
mill. In pursuance of general orders previously 
given by the consignee to defts., but not com- 
municated to pltf., defts. left the wheat at their 
station at B., & advised the consignee of its arrival, 
who examined it, but left it there for two months, 
& afterwards refused to take it. The wheat was 
deteriorated in quality during that time : — Held : 
defts. were not liable to an action by pltf. for not 
delivering at the mill, as the non-delivery there 
was pursuant to the orders of the consignee, & it 
made no difference in this respect that pltf. could 
not recover the price of the wheat from the pur- 
chaser in consequence of there being no acceptance 
of the wheat within the meaning of Stat. Frauds. 

Senible : the rights of pltf. & the purchaser were 
not affected by the non-delivery at the mill. — 
London & North Western Ry. Co. t;. Bartlett 
(1801), 7 H. & N. 400 ; 31 L. J. Ex. 92 ; 5 L. T. 
399 ; 26 J. P. 107 ; 158 E. R. 529 ; sub nom. 
Bartlett v. London & North Western Ry. 
Co., 8 Jur. N. S. 58 ; 10 W. R. 109. 

Annotations : — Refd. McKean v. Molver (1870), 24 L. T. 

559 ; Metcalfe v. Britannia Ironworks Co. (1876), 1 Q. B. D. 

613 ; BotheU v. Clark (1887), 19 Q. B. D. 553. 

For purposes of jurisdiction of Mayor’s Court. 1 — 

See Mayor’s Court, Vol. XXXIV., p. 531, No. 40. 


PART VI. SECT. 2, SUB-SECT. 2.— G. 

m. Assent of purchaser — Agent of 
seller taking possession d: marking goods 
for purchaser.] — CRooksHANKv. White 
(1841), 1 Kerr, 3G7.— CAN. 

H. After notice of delivery.] 

— The warehouseman of certain bales 
of wool, at the request of the sellers, 
soht to them a transfer return acknow- 
ledghig that he had received the wool 
specllied in the return from such sellers 
on account of the purchasers. The 
terms of the transfer return were com- 
municated to & acted upon by the 
purchasers : — Held : there had been 
a complete delivery of the wool to the 
purchasers. — Court v. Mosenthal & 
Co. (1896), 13 S. C. 127.— S. AF. 

PART VI. SECT. 2, SUB-SECT. 3.— A. 

o. Reeidenct or pHace of business of 
manufacturer.] — In the absence of a 
contract express or implied so to do, 
the maker of cm article Is not bound to 
deliver It to the person for whom it is 
made elsewhere than at the residenoe 
or place of business of the maker. In 
order to entitle himself to recover the 


contract price of the article he need 
only notify the person for whom it has 
been made that it has been completed 
& is ready for delivery. — Hkrtle v. 
Jenny (1915), 49 N. S. 11. 6.—CAN. 

p. Sale of wheat by farmer.] 

— Where no place for delivery is 
specllied in a wheat a^oemont, the 
proper i)lace for delivery Is the grower’s 
farm. — Calgary Grain Co. v. Nord- 
NKSB (Alta.), [1917] 2 W. W. K. 713; 
35 D. L. 11. 794.— CAN. 

q. Place of goods at lime of sale— Or 
jna/x of production.] — In the absence 
of any agreement as to delivery, goods, 
agreed to be sold are to be dollvored at 
the plsme at which they are at the time 
of agreement for sale, or, if not then in 
existence, at the i)lace at which they 
are to bo produced. — D adabhai Narsi 
V. Salkman Dassi (1868), 5 Bom. A. O. 
126.— IND. 

r. .] — In the case of a 

sole of specific goods, In the absence of 
amoement as to the place of delivery, 
they must bo delivered at the place 
whore they were at the time of sole. 
If the goods were ordered to be manu- 
factured they must in the absence of 


agreement, be delivered at the place of 
manufacture.- — G oldblatt v. Merwe 
(1902), 19 S. C. 373.— S. AF. 

t. .] — In the absence of agree- 
ment or clear proof of custom to the 
{jontrary, the delivery of goods sold 
should be made at the place where they 
were when sold. — Oilson v. Payn 
(1899), 16 8. C. 286.— S. AF. 




place .] — Burton Beidleu & I^itiLLirs 
Co. V. London Street Hy. Co. (1904), 
24 C. L. T. 337 ; 7 O. L. 11. 717 ; 3 
O. W. K. 660.— CAN. 


b. .] — In absence of evidence 

showing a different intention, goods 
sold f.o.b. any particular place must 
arrive at that place before delivery Is 
complete. — Stephens Broihehs v. 
Burch (1009), 2 Aita. L. R. 68.— CAN. 


c. Notification of delivery — Where 
delivery not made personally to pur- 
chaser .] — Where by an agreement pltf. 
Is to deliver not personally to defts., 
but on certain parts of a road, a cort^n 
quantity of timber to build certain 
bridges, he must notify dtrfPts. of the 
delivery before he can sue for the 
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B, Place Uncertain. 

See Sale of Goods Act, 1893 (c. 71), s. 29 (1). 

1564. Duty of seller to request buyer to name 
place.] — When no place is fixed for the delivery of 
goods to pltf., deft., who pleads a tender, must 
show that he first applied to him to appoint the 
place. — Harvey v. Jackson (1676), 1 Freem. 
K. B. 433 ; 3 Keb. 073 ; 84 E. R. 945. 

1566. Duty of buyer to name ship.] — Wacker- 
BARTH V. Masson, No. 1631, post 

1550. .] — Armitage V. Insole, No. 1499, 

ante, 

1667. .] — Assumj)sit on a contract for the 

sale of 60 tons of bicarbonate of soda at “ £11 
per ton in 1 cwt. kegs ; or, if taken in 10 cwt. 
casks, the price to be IO5. less per ton ; free on 
board, to be delivered in equal monthly quantities 
during Apr., May & June 1865.” Averment, that 
defts. duly delivered divers portions of the goods 
according to agreement, & that pltf. was not 
required by defts. to accept delivery of the residue. 
Breach, non-delivery of the residue. Plea, that 
defts. were ready & willing to deliver the said 
residue ac^cording to the agreement, whereof pltf. 
had notice, <fc that pltf. was not ready &. willing 
to accept, cSi would not accept, & did not require 
delivery of the same : — -Held : before defts. were 
bound to deliver the goods, i^ltf. was bound to 
name the ship or the i^lace where he desired the 
goods to be delivered, & a tender of the goods by 
(lefts, was not a condition precedent to their 
delivery, or to the ship or place being named by 
pltf. — Sutherland v, Ai.lhu.sen (1866), 14 L. T. 
666 ; 2 Mar. L. C. 319. 

1568. .] — Pltfs. agreed to construct & 

deliver f.o.b., at the poit of London, for defts. a 
steam launch by a fixed date. The launch was not 
in fact ready to be delivered until thr(ie months 
after the agreed daL;, but defts. did not during 
that time notify to pltfs. that there was any vessel 
at the port of London on board of which they 
required the launch to be d(‘livered : — Held : as 
defts. wei’e not ready ^ willing to take delivc^ry 
before pltfs. were ready & willing to deliver, defts. 
were not entitled to deduct from the price the 
agreed damages for delay in delivery. 

Before they [dcdts.j can claim these damages 
they must show that they were ready A willing 
to take delivery, A that tlu^y gave notice to pltfs, 
of the name of the vessel (Williams, L.J.). — For- 
RESTT & Son, Ltd. v. Aramayo (1900), 83 L. T. 
335 ; 9 Asp. M. L. C. 134, C. A. 

1569. .] — TJnascc^rtained goods were s(»ld 

f.o.b. The seller sent them to the port of shipment, 
but, owing to the failure of the buyer to name an 
effective sliip, he was prevented from putting 
them on board : — Held : this default of the buyer 
did not have the effect of i)lacing the seller in the 
same position as if he had put the goods on 
board, & in the absence of an agreement that the 
price should be payable on a day certain irre- 
spective of delivery he could not sue for the price. 
— Colley v. Overseas Exporters, [1921] 3 K. B. 
302 ; 90 L. J. K. B. 1301 ; 126 L. T. 58 ; 37 
T. L. R. 797 ; 26 Com. Cas. 325. 

C, Shipment to Named l^ort, 

1570. Delivery refused at named port— Ship pro- 
ceeding to another port — Conditions providing for 
carriage beyond destination — Vessel touching at 
named port.] — Pltfs. bought from defts. underac.i.f. 


contract, for delivery in London, 100 tons of block 
gambier, which defts. declared per their steamship 
Selandia sailing from Singapore. The block gam- 
bier had been shipped under a bill of lading making 
it deliverable in Copenhagen. On the arrival of the 
vessel in London defts., not having received the 
bill of lading, gave pltfs. delivery orders against 
payment, but when these were presented delivery 
was refused, & the vessel took the goods on to 
Copenhagen. More than a month later the goods 
were delivered to pltfs. in London. Meanwhile, 
pltfs. had suffered loss by a fall in the market. 
Pltfs. also bought under a c.i.f. contract, for 
delivery in Jjondon, a parcel of pepper from G. M. 
& CO., who had bought it from defts. & who 
declared it per the samci vessel sailing on the same 
voyage. The bill of lading provided for delivery 
at Copenhagc'n, & it was indorsed by defts. “ To 
be delivered in London ” <fc was then handed to 
pltfs. against payment. Delivery in London was 
refused, <fc the pepper was carried on to Copen- 
hagen <fc thence back to London. Meantime, there 
hati been a fall in the market, with a resulting loss 
to x>ltfs. The conditions in both bills of lading 
provided that the ship might carry the goods 
beyond their destination, <fe that the shipowners 
were not to be resiDonsible for loss arising from late 
or wrong delivery or overcarriage. In an action 
by jdtfs. to recover from defts. the amount of the 
loss : — Held : as in the case of the block gambier 
defts. did not deliver a bill of lading answering 
the requirements of the contract they could not 
in that case rely uj^on the conditions in the bill 
of lading, & as in the case of both the bh^ck gambier 
iV; the i)epi)er the conditions did not apply where 
the vessel had actually been in the port of destina- 
tion of th() goods for the purpose of delivering 
cargo, defts. were liable for the loss. — Sargant <£ 
Sons v. East Asiatic Co., Ltd. (1915), 85 J. 
K. B. 277 ; 32 T. L. R. 119 ; 21 Com. Cas. 344. 
Annotations : — Distd. Broken Hill l^ropriotary Co. v, Ponin- 
milar & Oriental Steam Navij?ation Co., [1917J 1 K. B. 088. 
Reid. Monte Video Gas & Dry Dock Co. v. Clan Lino 
Steamers (1921), 37 T. L. 11. 8(56. 

1571. War declared by country in which port 
lies — Port not yet in hands of enemy.] —By a con- 
tract of sale made in June, 1914, the sellers sold to 
the buyers about 10,000 cases of bean oil shipped 
alloat from an Oriental port by steamer or 
steamers, direct or indirect, with or without 
transhqunent, at the price therein named, cost, 
freight, insurance to Antwerp. The buyers 
were to pay the full amount of provisional invoice 
made out on net shipping weights by cash without 
discount against shipping documents on or before 
arrival of steamer or steamers in Antwerp or tlu*eo 
months after notice of arrival of documents in 
London, whichever might hapiien first. In July, 
1914, the sellers declared to the buyers in part 
fulfilment of the contract 3,000 cases of bean oil 
which had been shipped on the Glenearn, a British 
vessel, for Antwerp, & rendered to the buyers pro- 
visional invoices showing the amount due com- 
puted in accordance with the contract. Early on 
Aug. 4, 1914, war broke out between Belgium & 
Germany, & the following midnight between 
Great Britain ^ Germany. On Aug. 5, 1914, the 
sellers notified the buyers in writing that the 
documents relating to the 3,000 cases had arrived 
in London & asked for payment on Aug. 27 in 
accordance with the contract. On Aug. 18, 1914, 
the sellers tendered the shipping documents to the 


t >rlce. — Watson r. Gorren (1850), G 

;. c. r. 542.— can. 

d. Agreement to deliver ** at** died — 
Whether delivery within eighty feet of 


shed mifficient.] — Goderich Town v. 
Holmes (1902), 32 S. C. It. 211.— CAN. 
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e. Right of buyer to name port — 


Shipment ** to a direct port ** of coutUry 
ojf delivery — Port to be named on sign- 
ing bill of lading ,] — Knox v. Mayne 
(1873), I. R. 7 O. L. 657.--IR. 
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buyers. At that date Antwerp was still in pos- 
session of the Belgians. The ship had since war 
broke out been seized by the Germans <fe detained 
at Hamburg. The buyers did not take up the 
documents & contended that they were discharged 
from their obligation to do so by reason of the 
seizure of the ship by the Gteimans : — Held : as 
between the buyers & sellers there was no illegality 
in tendering documents calling for delivery at 
Antweip, which at the time had not fallen. Nor 
was there any illegality in calling upon the ship- 
owner to deliver at Antwerp, for if he could have 
got his ship there it would have been perfectly 
legal to do so, & the fact that it had become im- 
possible did not prevent the tender of the docu- 
ments from being valid ; therefore, the buyers 
were not discharged from their obligations to 
take up the documents. — Re Weis & Co., Ltd. & 
Credit Colonial et Commercial, Antwerp, 
[1916] 1 K. B. 346 ; sub nom, Weiss (C.) & Co., 
Ltd. V. Credit Colonial et Commercial, 
Antwerp, 85 L. J. K. B. 633 ; 114 L. T. 168 ; 
13 Asp. M. L. C. 242 ; 21 Com. Cas. 186. 

Annotation : — Refd. ManLre Saccharine Co. v. Corn I’roducts 
Co., [1919] 1 K. B. 198. 

Bills of lading.] — See Shipping. 

Charterparties.] — See Shipping. 

D, Licence to Enter on Vendor's Preynises to Take 
Goods. 

1572. Whether licence implied.] — When the 
lessor excepted the treef*. & afterwards had an 
intention of selling them, tae law gave him & them 
who would buy power as incident to the exception 
to enter & show the trees to those who would have 
them. — Liford’s Case (1614), 11 Co. Bep. 46 b ; 
77 E. 11. 1206 ; sub 7iom. Stampe v. Clinton (alias 
Lipord), 1 Roll. Rep. 95. 

Annotations Apld. Hewitt v, Isham (1851), 7 Exch. 77. 
Consd. KnrselJ r. Timber Operators & Contractors (1926), 
9.5 L. J. K. B. 569. Refd, Legh v. Heald (1830), 1 B. & Ad. 
622 ; Bailey v. Stephens (1862), 12 C. B. N. S. 91 ; Re 
Londesborough, Spicer v. Londeebo rough, [1923] 1 Ch. 
500. Mentd. Eusael v. Gulwcl (1599), Cro. KHz. 657 ; 
Pembroke r. Syms (1600), Cro. Kliz. 781 ; Bowles’s Case 
(1615), 11 Co. Rep. 79 b; Magdalen Coll ego, Cambridge, 
Case (1616), 11 Co. Rep. 66 b ; Smith v. Bole (1618), Cro. 
Jac. 458 ; Whistler v. Paslow (1619), Cro. Jac. 487 ; 
Berry v. Heard (1631), Cro. Car. 242 ; Jemniot v. Cooly 
(1667), 2 Keb. 270 ; R. r. Rochester (Bp.) & Clark (1075), 

2 Mod. Rep. 1 ; St. David’s (Bp.) v. Luey (1699), 1 IM. 
Raym. 539 ; Parker v. Kctt (1701), 12 Mod. Rep. 466 ; 
RoeeweU v. Prior (J701), I Lcl. Raym. 713; Mitcbel v. 
Reynolds (1711), IP. Wms. 181 ; Turner v. CordweH 
(1735), Cunn. 129; Wallis v. Pain (1739), 2 Com. 633 ; 
BradJy v. Strachy (1740), Bai’n. Ch. 399 ; Walton v. Trvon 
(1751), Amb. 130 ; A.-G. v. Duplessls (1752), Park. 144 ; 
Paul V. Paul (1760), 1 Wm. Bl. 255 ; Jefferson v. Durham 
(Bp.) (1797), 1 Bos. & P. 105 ; Ford v. Racster (1815), 4 
M. & S. 130 ; Herring V. St. Paul (Dean & Chapter) (1819), 

3 Swan. 492 ; Mace v. Fagg (1829), 4 Man. & Ry. K. B. 
277 : Garland .(Carlisle (1837), 11 Bli. N. S. 421 ; Hey 
V. Moorhouse (1839), 6 Bing. N. C. 52 ; Elliott v. Bishop 
(1854), 10 Exch. 496 ; Barnett v. Guildford (18.55, 11 
Exch. 19; Mather r. Fraser (1856), 2 K. & J. 536; 
Walmsley v. Milne (1859), 7 C. B. N. S. 115 ; Delacherois 
V. Delacherois (1864), 4 New Rep. 501 ; Sumner v. 
Bromilow (1865), 11 Jur. N. S. 481 ; Re Thomas, Ex p. 
WiUoughby D’Eresby (1881), 44 L. T. 781 ; Goodhart v. 
Hyctt (1883), 25 Ch. D. 182 ; Eastern Construction Co. 
r. National Trust Co. <fe Schmidt, [19141 A. C. 197; 
PwUbach Colliery Co. v. Woodman, [1915] A. C. 634. 

1573. .] — A licence is not implied by law 

t-o the purchaser of goods, though sold under an 
execution or distress, to enter upon the premises 
of the former owner & take them away, although 
they have remained there with his assent. To 
support a plea of leave & licence to an action of 
trespass for taking away goods under such cir- 


cumstances, there must be proof of an express 
agreement that the purchaser shotild enter on the 
premises & take the goods. — Williams v. Morris 
(1841), 8 M. & W. 488 ; 11 L. J. Ex. 126 ; 161 
E. R. 1131. 

1674. .1 — I do not . . . mean to say that 

supposing A. had a right to grant B. permission to 
dig & carry away cinders from the cinder tip 
anything beyond a licence to enter upon the land 
for the purpose of taking away the cinders would 
be conferred by the agreement (Williams, .T.). — 
Smart v. Jones (1864), 15 C. B. N. S. 717 ; 3 
New Rep. 648 ; 33 L. J. C. P. 154 ; 10 L. T. 271 ; 
10 Jur. N. S. 678 ; 12 W. R. 430 ; 143 E. R. 966. 

1575. .] — WLere an auctioneer sells by 

auction standing corn with the straw, for an un- 
named principal, the price to be paid at once, & 
the crop to be removed immediately after it has 
arrived at maturity at the purchaser’s expense, 
there is a contract by the auctioneer to gve the 
purchaser all proper authority to enter upon the 
land, & to cut <fe carry away the corn & straw, but 
there is no actual warranty of the validity of the 
title of his principal to sell. — W ood v. Baxter 
(1883), 49 L. T. 45, D. C. 

Annotations: — Apld. Payne v. Elsden (1900), 17 T, L. R. 

161 ; Benton v. Campbell, Parker, [1925] 2 K. B. 410. 

1676. Express agreement — Not in writing — 
Whether valid as licence.] — To trespass for seizing 
& impounding pltf.’s horse & cart, deft, pleaded 
that they were encumbering & doing damage to 
his close & grass. Pltf . replied, that deft, agreed to 
sell, & sold to pltf., & pltf. agreed to buy, <fe then 
bought of deft, the, grass in the said close, with 
liberty to enter with his horse & cart to take 
away the same: — Held: (1) pltf. was bound to 
Ijrove a valid contract binding in law ; & as the 
contract in question was not in writing, it was not 
available in support of the replication ; (2) this 
contract might have been pleaded as a licence. — 
Carrington v. Roots (1837), 2 M. & W. 248; 
Murp. & H. 14 ; 6 L. J. Ex. 95 ; 1 Jur. 85 ; 150 
E. R. 748. 

Annotations: — As to (1) Refd. Roado r. Lamb (1851), 6 

Exch. 130 ; Lcruiix v. Brown (1852), 12 C. B. 801 ; 

Williams v. Lake (1859), 6 Jur. N. S. 45"; Williams v. 

Wheeler (1860), 8 C. B. N. S, 299; Britsiii v. Rossitor 
• (1879), 11 g. B. D. 123. 

1577. Revocability.] — Goods which were upon 
pltf.’s land were sold to deft. ; by the conditions 
of sale, to which pltf. was a party, the buyer was 
to be allowed to enter & take the goods : — Held : 
after the sale pltf. could not countermand the 
licence. — Wood v. Manley (1839), 11 Ad. & El. 
34 ; 3 Per. & Dav. 5 ; 9 L. J. Q. B. 27 ; 3 Jur. 
1028; 113E. R. 325. 

Annotations : — Distd. Williams v. Morris (1841), 8 M. & W. 

488. Consd. Wood v. Leadbitter (1845), 13 M. & W. 838 ; 

Tapllu V. Florence (1851), 10 C. B. 744 ; Cornish v. Stubbs 

(1870), L. R. 6 C. P. 334. Refd. Salter v. Woollams (1841), 

2 Man. & G. 650 ; Mollor v, Watkins (1874), L. R. 9 Q. B. 

400 ; Jones v. Tankerville, [1909] 2 Ch. 440. Mentd. 

Vaughan v. Hampson (1875), 33 L. T. 15. 

1578. .] — Jones (James) & Sons, Ltd. v. 

Tanker\hlle (Earl), No. 2657, post. 

E. Delivery of Samples for A dultcration Tests. 

See Food & Drugs, Vol. XXV., pp. 72, 99, 
Nos. 16-22, 225-227. 


Sub-sect. 4. — Time of Delivery. 

A. In General, 

See Sale of Goods Act,^ 1893 (c. 71), s. 29 (2), (4). 

1579. Arrival on or before particular date — Con- 


PART VI. SECT. 2, SUB-SECT. 3.— D. 

f . Express agreement — For removal of 
timher — Right to remove by most direct d: 


Ml enjoirment 


PART VI. SECT. 2, SUB-SECT. 4.— A. 

g. Extension of time — By purchaser 
for own benefit — Necessity for conKnt 
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tract to be void on non-arrival — Whether non- 
prival amounts to breach of contract.] — Contract 
in London for the sale of tallow from a particidar 
ship, on arrival, to be taken from tlie King’s landing 
scale; if it should not arrive on or before a given 
day, the bargain to be void. 

The ship was wrecked off the coast of Scotland, 
but the cargo was saved, & might have been 
forwarded to the port of Ijondon by the given 
day : the vendors resold the tallow in Scotland ; 
the purchasers did not offer them any indemnity 
if they would bring the tallow to Ixrndon : — Held: 
under these circumstances, the vendors were not 
answerable for the non-delivery of the tallow. — 
iDi^ V. Thornton (1812), 3 Camp. 274 ; 170 E. K. 
1380, N. P. 

Annotations: — Distd. Thornton v. .Tones (1816), 2 Marsh. 

287. Refd. Barnett v. Javeri, [1910] 2 K. B. 390. 

1580. Extension of time — New agreement.] — 

The declaration alleged tliat pltf. was lawfully 
possessed of a house for the residue of a term of six 
years, & of certain goods, furniture, etc. therein, 
& that pltf. agreed to assign the lease of the house 
to deft, at a certain price, & the furniture, etc. at 
a valuation, possession to be delivered on a certain 
day ; & aveiTod that she was, from the time of 
rnaldng the agreement, ready & willing to assign 
her interest in the house, & to deliver up possession 
of the goods at a fair apT)raiscment. Deft, pleaded 
pleas traversing the readiness & willingness to 
assign the interest in the house, & to deliver up 
the furniture. It was proved at the trial that the 
greater part of the house & furniture were desti'oyed 
by fire shortly after the agreement, & before the 
time for its completion. The agreement provided 
that cither party making default should pay to the 
other £500 as liquidaixid damages. After the 
making of the agreement, but before the day for 
its completion arrived, the parties agreed, by an 
indorsement on the former agreement, to enlarge 
the time for its perfoimance for a few days : — 
Held : this amounted to a fresh agreement. — 
Bacon v. Simpson (1837), 3 M. & W. 78 ; Muri). 

H. 309 ; 7 L. J. Ex. 34 ; 150 E. R. lOGL 

Annotations: — Refd. Gwynne v. Davy (1840), 1 Man. & G. 

857. Mentd. Tljarpe v. StaUwood (1843), 7 J. P. 400. 

1581. Implied from subsequent 

events.] — On .Tune 15, 1874, deft, bought of pltfs. 
100 tons of pig iron, to be delivered, “ 25 tons at 
once, 75 tons in July next.” By the end of 
July, 75 tons in all had been delivered. There 
was no evidence of any request by deft, to idtfs. 
before the end of July to delay the delivery of the 
last 25 tons ; but it was proved that in Oct. deft, 
verbally requested pltfs.’ manager to deliver 
them, in consequence of which they were forwarded 
in the course of the same month to deft., but ho 
declined to receive them. In an action against 
deft, for refusing to accept the 25 tons, deft, 
pleaded, amongst other pleas, that pltfs. were not 
ready willing to deliver the iron according to 
the contract : — Held : inasmuch as the vendors 
were not shown to have withheld the delivery 
of the 25 tons in consequence of a request by the 
vendee before the expiration of the agreed time, 
viz., in July, the action was not maintainable upon 
the original contract ; & that the subsequent 

conversation with the vendors’ manager could not 
be relied upon either as a new contract or as an 
arrangement for an altered time of delivery. — 


Plevins V. Downing (1876), 1 C. P. D. 220 ; 45 
L. J. Q. B. 695 ; 35 L. T. 263 ; 40 J. P. 791. 
Annotations : — Apld. Hartley v. Hymanfi, [1920] 3 K. B. 

475. Distd. Sheik Mohammad Habib Ullah v. Bird (1921), 

37 T. L. R. 405. 

1582. Implied from conduct of buyer.] — 

On Apr. 27, A., who sold flour on commission for 
deft., a miller, verbally contracted to sell pltf. 
150 sacks at 29.9. per sack, no time being named for 
delivery. Deft, repudiating A.’s authority, on the 
ground that his instructions to him limited hirn to 
30a. per sack, disputes arose between the parties ; 
& eventually, on June 8, deft, agreed to deliver 
the flour, which he accordingly did, & sued for 
& recovered the price. Pltf. then commenced 
an action against deft, in the county ct. to recover 
the difference between the contract price & the 
price at which he had been obliged to purchase 
other flour, on deft.’s default. The judge found 
that the flour had not been delivered within a 
reasonable time ; but he held that either pltf. 
must be considered to have allowed deft, an 
extension of time for the performance of the 
original contract, or that the delivery of the flour 
had relation to a new contract taking effect from 
the time when deft, signified his intention to 
execute the order ; <fe that deft, was entitled to 
judgment : — Held : the decision of the county ct. 
judge was correct. — Williams v. WiiEELEa (1860), 
8 C. B. N. 8. 299 ; 141 E. R. 1181. 

Annotation: — Refd. Gibsoa v, Holland (1865), Har. & 

Ruth. 1. 

1583. After expiry of time fixed for 

delivery.] — Under a contract for the sale of goods 
to be delivered within a certain i>eriod of time the 
buyer’s right to require delivery within that period 
may be waived even after that period has expired ; 
but it would seem that, where the contract is 
within Bale of Goods Act, 1893 (c. 71), s. 4, the 
waiver must be evidenced by wilting. Where, 
after the expiration of the period of delivery fixed 
by a contract for the sale of goods, the buyer by 
his letters & conduct leads the seller to entertain 
the belief that tJie contract still subsists & to act 
upon that belief at serious (‘Xpense to himself, 
a new agreement may be implied that the period 
for delivery is extended & that delivery may take 
place within a reasonable time of which notice is 
to be given by the buy(‘r to the seller. By a con- 
tract coming within Bale of Goods Act, 1893 
(c. 71 ), s. 4, A duly made in writing, pltf. agreed to 
sell to deft. 11,000 lb. of cotton yarn, delivery to 
begin in Sept. 1918, & to be at the rate of 1,100 lb. 
per week, failure to deliver within the stipulated 
time to render the contract liable to cancellation 
by deft., A incomplete deliveries not to be taken 
into account. Delivery should have been com- 
pleted by Nov. 15, 1918. Pltf. delivered no yarn 
till Oct. 26, 1918, when he delivered 550 lb., 
thereafter on various dates from the end of Nov. 
1918, to the end of Feb. 1919, he delivered seven 
further quantities averaging upward of 500 lb. 
each. During all this period & the early part of 
Mar. 1919, deft, by his letters complained of the 
delay & asked for better deliveries, but thereby 
led pltf. to entertain the belief that the contract 
still subsisted, & to act upon that belief at expense 
to himself. On Mar. 13, 1919, deft., having given 
no previous notice requiring delivery in any 
reasonable time, wrote to pltf. cancelling the order, 
& ho thereupon refused to take any further quantity 


of seller.] — A promisee is not entitled 
for his own purposes & without the 
consent of the promisor to extend 
the time for performance which had 
been agreed to by the parties to the 
contract. — M utthata Maniagaran v. 


Lekku Reddiau (1914), I. L. R. 37 
Mad. 412.— IND. 

h. Waiver of delivery within time 
fixed — After expiry of permd — 11 y aecept - 
ance of goods— Itight in damages for 
non-delivery at agreed date.] — Suther- 


land V. Montrose SmPBUiLDiNG Co. 
(1860), 22 Dunl. (Ct. of Seas.) 665 ; 32 
Sc. Jur. 262.— SCOT. 

k. Where condition for re- 

tension of goods to avoid all warranties.] 
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of the yam. Pltf. brought an action against deft, 
for damages for refusing to take the remainder of 
the yarn : — Held : although time was of the 
essence of the contract with respect to delivery 
which should, privid facie, have been completed 
by Nov. 15, 1918, yet deft, by his letters, though 
written after that date, had waived his right to 
insist that the period for delivery terminated on 
that date ; deft, was also thereby estopped from 
alleging that that period teiminated on that date ; 
the letters between the parties implied a new 
agreement that delivery might be made within an 
extended reasonable period, of which notice was 
to be given by deft, to pltf., & as deft, had given 
no such notice, no period had been fixed within 
which pltf. should make delivery ; & in these 

circumstances deft, had no right to cancel on 
Mar. 13, 1019, & pltf. was entitled to damages to 
be assessed as at that date. — H artley v. Hymans. 
[1920] 3 K. B. 475 ; 90 L. J. K. B. 14 ; 124 H. T. 
31 ; 3G T. L. 11. 805 ; 25 Com. Cas. 365. 

Annotation : — Consd. Levey v, Goldberg, [1922] 1 K. B. 088. 

15 g 4 . Express agreement.] — A colliery co. 

agrcied by contract in writing to deliver 25,000 
tons of coal in equal monthly instalments of from 
1,000 to 2,000 tons to bo shipped into collier 
vessels, the time for loading as per colliery 
guarantee ; provided that if from stoppage of 
their works through strikes the colli oiy co. should 
be prevented from delivering the full quantities, 
the. puj'chasers should have the option of can- 
celling the contract so far as related to coals to be 
delivered during the stoppage. The colliery 
guarantee provided that the \e8sel in this case 
should be loaded in sixteen day.- , demurrage to be 
at the rate of £13 per day. The sixtofiii days 
expired on Mar. 31, 1898; on Apr. 9 a strike 
occurred at the colliery & on May 24 the colliery 
co. wrot/C to say they could not load the vessel ; 
--^Held : thtire had been a breach of contract on 
May 24 & not before ; & the i:)urchaser8 were not 
bound to exercise their option for the benefit of the 
vendors.— U nion S.S. Co., Ltd. v. Davis & Sons, 
Ltd. (1899), 81 L. T. 246, 249 ; 15 T. L. R. 477 ; 
8 Asp. M. L. C. 574 ; 4 Com, Cas, 298, C. A. 

1585. — Failure to deliver within ex- 

tended time.] — Where, in a contract for the sale of 
goods which are to be delivered by a specific date, 
time is of the essence of the contract, & the vendor 
fails to deliver by that date, & the purchaser after 
such failure elects not to avoid the contract but 
agrees with the vendor to substitute a later date, 
the failure to deliver by such later date constitutes 
a breach of the contract. If the purchaser, having 
already resold the goods before delivery to himself, 
has to fulfil such contract of resale by means of 
other goods, & thereby makes a greater profit than 
if there had been no breach, this fact does not 
reduce the damages which he is entitled to recover 
from his vendor. — M ohammad Habib Ullaii 
(Sheik) v. Bird & Co. (1921), 37 T. J.. R. 405, P. O. 

.] — See, further. Contract, Vol. XII., pp. 

356, 857, Nos. 2962-2970. 

1586. Delivery to be made at reasonable hour.] — 
Startup v. Macdonald, No. 1891, post, 

1587. Waiver of delivery within time fixed — 
After expiry of period.] — H artley v, Hymans, No. 
1583, anU, 

1588. Contract for delivery within reasonable 
time — After future date — Whether contract for 


delivery at fixed time — Within Sale of Goods Act, 
1893 (c. 71), s. 51.] — Above sect., sub-sect. 3, pro- 
vides that where there is an available market 
for the goods in question the measure of damages ” 
(for non-delivery) “ is primd facie to be ascer- 
tained by the di (Terence between the contract price 
& the market or current price of the goods at the 
time or times when they ought to have been 
delivered, or, if no time was fixed, then at the time 
of the refusal to deliver : — Held : the rule in 
sub-sect. 3 that, if no time was fixed for delivery, 
the measure of damages was to be ascertained by 
the difference between the contract price & the 
market or current price of the goods at the time 
of the refusal to deliver, did not apply where the 
breach is an anticipatory breach. Qu, : whether 
a contract for delivery within a reasonable time 
is a contract for delivery at a “ fixed time ” within 
sub-sect. 3. — Millett v. Van Heek & Co., [1921] 
2 K. B. 369 ; 90 L. .1. K. B. 671 ; 125 L. T. 51 ; 
37 T. L. R. 41 1 ; 65 Sol. Jo. 356, 0. A. 

Annotation : — Refd. Ellis’ Trustee v. Dixon* Johnson, [1924 3 

1 Ch. 342. 

Reasonable time.] — See Nos. 1596-1599, pos/. 

B. Whether Time Essence of Contract, 

See Part III., Sect. 2, sub-sect. 4, ante, 

C, What Amounts to Performance Within Time, 

1589. Sending off on day fixed.] — Contract to 
deliver pheasants on Oct. 1 . It is sufficient if they 
be sent off on that day, though they do not anivo 
till afterwards. — IIoneywood v. Stone (1814), 2 
Chit. 142. 

1590. Allowance of time for unloading — “ In all 
April or sooner — Delivery late In month.] — 

Where a quantity of barley was sold upon a con- 
tract to “ deliver alongside a sloop or warehouse at 
(jr. or 11., at the buyer’s option, in all Apr. or 
sooner,” & the barley was brought into dock at G. 
on Ai)r. 29 : — Held : the contract was broken, 
inasmuch as it would tluui have taken four days 
to unload tlie vessel & deliver the cargo into the 
buyer’s possession. — Cox v. Todd (1825), 7 Dow. 
A Ry. K. B. 131 ; 4 I.. J. O. S. K. B. 34. 

1591. Within last fourteen days of March — 

Delivery late on last day — Time for completion 
before midnight.] — Startup v, Macdonald, No. 
1891, post. 

1592. Time at seller’s option — Exercise of option 
— Whether seller bound.] — Gath v. Lees (1865), 3 
H. & C. 558 ; 159 E. R. 650. 

Annotation : — Distd. Borrowman v, Froo (1878), 4 Q. B, D. 

500. 

1593. Seaborne goods — Delay through loss or 
stranding of vessel — Ultimate delivery.] — Pltfs. 

effected an insurance on profit on a cargo per 
the Giovanni Albanese, The poiicy had a printed 
clause attached, which, as it stood originally, ran 
as follows; “ Warranted free from all average & 
without benefit of salvage ; but to pay a loss on such 
portion as does not reach its destination in the said 
ship,” but that latter words, viz. “ in the said ship,” 
had been deleted. The cargo was bought under a 
contract which stated that it was ” expected to 
arrive per sailer from Fray Bentos <fe to discharge 
at Ayr as per charterparty, Aug., Sept., Oct, 1906, 
sliipmont.’’ The contract also contained the 
following clause ; ‘‘In case of non-arrival, this 
contract to be void, & should the vessel from any 


—Berlin Machine Works, Ltd. r. 
IIANDOLI-IT & Baker, Ltd. (1917), 46 
N. B. H. 201.^CAN. 

1. Delivery on Sunday.] — Where 


deft, was sued for damages for non- 
delivery of goods & contended that ho 
was not hoimd to deliver on Sunday : — 
Held : delivery ^n Sunday was not 
unlawful, &, In the absence of custom 


to the contrary, deft, was bound to 
deliver the goods on that day if they 
had hot already been delivered. — 
LALCHAND BALKISSAN V. KEIiSTEN 
(1890), I. L. II. 15 Bom. 338.— IND. 
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unforeseen circumstances be prevented from 
delivering the whole of the cargo originally shipped 
this contract to be void as regards the undelivered 
portion.” The cargo was loaded in the Giovanni 
Albanese in Sept. 1905, but in the course of the 
voyage the vessel became a total loss, & the sellers 
gave pltfs. notice that the cargo would not come 
forward as it has been abandoned to the under- 
writers. Part of the cargo was, however, 
reshipped, brought by another vessel to this 
country, where it arrived in Mar. 1906, but pltfs. 
declined to accept it. In an action on the policy : 
— Held: (1) the parties had elected to choose one 
of the two forms in which an insurance on profits 
is effected, the form chosen did not require that the 
goods should be brought to their destination in the 
ship in which they were loaded, & consequently 
there had been no loss of that portion of the cargo 
which was tendered to pltfs., as it had arrived at 
its destination within the attached clause, although 
it did not arrive in the original ship ; (2) further, 
the delay that occurred in not delivering the cargo 
till Mar. 1906, was not such a delay as frustrated 
the adventurer — Wyllie v, Povaii (1907), 23 
T. L. R. 687 ; 12 Com. Cas. 317. 

1594. .] — Re Carver Co. & 

Sassoon & Co,, No. 1896, post. 

1595. Loading of further cargo.] — Re 

Carver & Co. & Sassoon & Co., No. 1896, post. 

Conditions as to time of shipment.] —See 

Part III., Sect. 2, sub-sect. 3, ante. 

D. Where Time Not Fixed. 

See Sale of Goods Act, 1893 (c. 71), s. 29 (2). 

1596. General rule — Delivery must be within 
reasonable time.] — A., the proprietor of a lead, 
mine, called the Bog Mine, situate near Shrews- 
bury, sold to B., a lead merchant in liondon, by a 
written contract, “ 200 tons of Bog Min(i lead, at 
£22 per ton, deliverable in the river Thames.” 
The broker who made the contract stated at the 
time, in answer to a question by B., that the lead 
was ready for shipm<*nt. A few days afterwards 
B. applied to the broker to know whetluir A. 
would agree to allow the freight or insurance from 
Gloucester or Liverpool, to which A. agreed, but 
B. subsequently required the lead to be delivered 
in London. It appeared that Gloucester & 
Liverpool were the usual ports of shipment for 
London ; but the Bog Mine load was first brought 
by barges down the Severn from Shrewsbury to 
Gloucester. The lead was delayed a considerable 
time in this part of its transit by the lowness of 
the water, & when it arrived in London, B. refused 
to receive it, the price having fallen considerably. 
In an action by A. against B. for not accepting the 
lead, B. pleaded that pltf. was not ready to 


deliver it within a reasonable time, on which issue 
was joined. The broker stated, in addition to the 
above facts, that he had understood from A. that 
the lead was at Shrewsbury. The judge stated 
to the jury that it might be taken for granted that 
the understanding of the parties was, that the 
lead was ready for shipment at Gloucester or 
Liverpool ; that this was confirmed by deft.’s 
application as to the freight insurance ; & if 
they thought it ought to have arrived in a shorter 
time, if ready for shipment at Gloucesfer or Liver- 
pool, deft, was entitled to a verdict : — Held : 
(1) the parol representation of the broker, that the 
lead was ready for shipment, was admissible in 
evidence, not to vary the written contract, but 
as one of the data from which the reasonablen^ 
of the time was to be determined ; (2) the direction 
of the judge was warranted by the evidence. — 
Ellis v. Thompson (1838), 3 M. & W. 445 ; 1 
Horn & H. 131 ; 7 L. J. Ex. 185 ; 150 B. R. 
1219. 

Annotations: — As to (1) Refd. Lockett v. Nicklln (1848), 2 

Exoh. 93 ; Duncan v. Tonham (1849), 8 C. B. 225 ; Hurst 

V. Usborne (185G), 18 C. 11. 144. 

1597 , .] ~-A sale of 12 puncheons of 

spirits distilled from molasses was bargained for, 
& 4 puncheons delivered. The buyer continued 
urging the delivery of the remainder, but the 
sellers delayed, until after an Act of Parliament 
was passed on Dec. 18, 1795, prohibiting distillation 
of spirits fi'om molasses, & annulling all bargains 
or contracts for the delivery of such. The sellers 
refused to furnish the spirits, <fe, in action, stated 
this defence, that having had throe months to 
deliver, ^ the Act of Parliament having been passed 
in the interval, they were not bound : — Held : 
from the correspondence adduced, the sellers 
were bound to deliver the remaining puncheons 
within reasonable time, & therefore before Dee. 18, 
1795, the date of the passing of the Act. — Philips 
V. Blair & Martin (1801), 4 Pat. App. 256, H. L. 

1598. .] — Buddle V. Green, No. 1635, 


post. ^ ^ 

;j^ 599 , ,] — Lefts, contracted to sell to 

pltfs. cotton to arrive at L. per ship from C. to be 
of a certain quality, with this stipulation : “ the 
cotton ti) be taken from the quay.” Lefts, on 
its arrival warehoused the cotton, & sent pltfs. 
a delivery order. They rafused to accept :—Held : 
this was a stipulation introduced in favour of the 
seller, Ac not a condition precedent, upon the 
performance of which the vendee could insist ; 
& the contract amounted to a contract to deliver 
at a reasonable time Ac circumstances, the article 
to be at the buyer’s charge from the time of its 
landing on the quay. — Neill v. Whitworth 
(1866), lu 11. 1 C. P. 684 ; Har. & Ruth. 832 ; 
35 L. J. 0. P. 304 ; 12 Jur. N. B. 761 ; 14 W. R. 
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15961. General rule — Delivery must be 
urithin reasonable time.] — Piessk v. 
Tasmanian Orchardists & Pro- 
ducers Co-operative Assocn., Ltd. 
(1919), 15 Tas. L. K. 67.-~AUS. 

159611. .] — Luxfkr Prison 

Co. v. McLeod (1908), 8 W. L. 11. 627 ; 
1 Sask. L. K. 75.— CAN. 

1596 lii. .] — Heintzman & 

Co. V. Kundle (1912), 20 W. L. It. 
202 ; 5 Sa«k. L. 11. 121 ; 4 D. L. 11. 
688.— CAN. 

1596 iv. .] — In an action for 

damages for breach of contract : — 
Held : no time being fixed for payment 
or delivery by a contract for tho pur- 
chase & sale of certain goods, the con- 
struction of law is, the seller will 
deliver on payment of the price, & the 
buyer will pay the price on receiving 
the goods, & either party is competent 


to call upon the other within a roa.son- 
ablo time, to fulfil his port of the agree- 
ment, If ready to fulfil his own.— 
JuaQUNATir V. Beck (1870), 2 N. W. 
00.— IND. 

1596 V. . ] — Where a contract 

for sale & delivery “ as required of 
goods is silent as to time, the law will 
imply that tho Bpeoifleation requiring 
delivery must be made within a reason- 
able time after the contract ; also, 
tliat tho contract must bo completed 
within a reasonable time after specifleaT 
tion, & such reasonable time for de- 
livery may be explapi^d ; ec controbed 
by a trade custom or usage. — HusS 
Brothers, Ltd. v. Shaw Sc Co., (19171 
2 I. 11. 367.— 11^. 

1 69Q vi. . ] — British MoTqR 

Body C6., Ltd. v. Thomas Shaw 
(Dundee), Ltd., [19141 S. O. 922.— 
SCOT. 


1 596 vii . -. ] — Where no time 

for delivery is mentioned in tho contract 
of sale, & the vendor fails to deliver 
within a i*ea4ionable time, tho purchaser 
is entitled to wait till the goods ore 
tendered & then repudiate the agree- 
ment, & la not bound to make any 
demand for delivery. — Federal To- 
bacco Works v. Barron & Co., [1904] 
T. S. 48,3.— S. AF. 


1596 viii. .]— Graf 

V. Bassa (1925), 46 N. L. H. L— 


& Co. 


AF. 


m. Written eontract—Sh ipment mPiin 
asonahle lime sufficient.] — Where 
written order for the purchase of 
)odR makes no mention as to the 
mo for delivery, tho slilpmont of the 
)od8 within a reasonable time is 
Indent.— M oore v. Canadian Fair- 
Co. (1913), 14 D|. L. R. 49 ; 41 

AOe - ^<6 xn T ' T> C17 CAM 
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Sect, 2. — Delwery : Sttb-seci, 4, B,, F» Sc (7.] 

844 ; 8ub nom. Ntellv* Whitwobth, 14 L. T. 670 ; 

2 Mar. L. C. 362, Ex. Ch. 

1600. Duty to find purchaser — On arrival at 
named port. I — ^Atkinson v. Buckle (1016), Jenk. 
324 ; 3 Bulst. 162 ; 146 E. R. 236. 

1601. Written contract — Parol evidence — Adding 
condition as to time.] — (1) If a written contract 
for the sale of goods specifics no time for delivering 
them, in an action for not delivering them, it is 
not competent for deft, to give parol evidence that 
it was a condition of sale that the goods should be 
taken away immediately, or that by the usage of 
trade where goods are sold to be delivered at a 
distant day, the time is always mentioned in the 
written contract. 

(2) Although the purchaser of goods neglects, 
after notice, to carry them away, the seller has no 
right on that account to resell them. — Greaves v, 
AsiiUN (1813), 3 Camp. 426 ; 176 E. R. 1433, 
N. P. 

Annotations : — As to (1) Apld. Ford v. Yates (1841), 2 Man, & 
G. 649. Retd. Startup v. Macdonald (1841), 2 Man. & G. 
395 ; Spartali v, Benecko (1850), 10 C. B. 212 ; Harnor 
17. Groves (1865), 3 W. R. 168. Oenerally, Mentd. Rye v. 
l>urcell, [1926] 1 K. B. 446. 

1602. Representation that goods were 

ready for shipment — Data determining reasonable- 
ness of time.] — Ellis v, Thompson, No. 1596, anfe. 

E, Delay Caused by Vendor. 

1603. Timber prevented from being felled within 
time — Performance not enforced after time.] — 

In a contract for the purchase of timber, time is of 
the, essence of the contract ; & if, by difficulties 
improperly raised by the vendor, the timber is 
prevented from being felled & carried away at the 
time limited by the agreement, the ct. will not 
afterwards enforce the performance of the contract. 
— Arkwright v. Stoveld (1824), Coop. Pr. Cas. 
409; 3 L. J. O. S. Ch. 49 ; 47 E. R. 618. 

1604. Misquotation in invoice.] — Deft., a 
Livei’pool cotton merchant, on Apr. 2, 1872, 
authorised pltfs., merchants at Liverpool 
Bombay, to purchase 100 bales Salem’s cotton at 
8d. per lb., k) be shipped by sailing vessel, Sc to 
draw for invoice amount at six months’ sight ; 
which drafts deft, engaged to accept, with shipping 
documents attaclied, & to pay same. On Apr. 22, 
pltfs. wrote from Bombay that the Salem’s cotton 
would be shipped as soon as it arrived there. On 
June 14, pltfs. wrote again from Bombay, inclosing 
invoice of 100 bales Salem’s cotton, at 8Jd. per lb., 
& infoiming deft, that they had drawn upon him 
at six months’ sight for the amount. On July 2, 
before receiving pltfs.’ letter & invoice of Juno 14, 
deft, wrote to pltfs.’ Liverpool house that he had 
waited more than a reasonable time, & that he 
declined to have anything more to do with the 
cotton. On July 10, deft, received pltfs.’ letter 
& invoice of June 14, &; wrote again to pltfs.’ 
Liverpool house, calling attention to the price 
charged in the invoice, & refusing acceptance of 
their diaft. The following day pltfs. apologised 
for what they called the clerical error in the price, 
said they were prepared to rectify the mistake, 
& also tendered other cotton shipped at the time 
deft, wished. Deft, refused to have anything 
more to do with the matter. In an action for 
payment for this cotton : — Held : under the 
circumstances pltfs. could not recover, — Jepfer 
SON V. Querner (1874), 30 L. T. 867. 


F. Delay Caused by Purchaser. 

1606. Failure to supply plans as required.] — 

On Nov. 28, 1844, deft, contracted to supply pltf. 
with 160 tons of cast iron girders, according to 
drawings to be provided by pltf.’s architect, 60 
tons to be delivered on or before Dec. 31, 1844 ; 
50 tons, on or before Jan. 28, 1845 ; & 50 tons, 
on or before Mar. 31, 1845, provided the drawings 
for the first 60 tons were delivered within three 
days, & the drawings for the remainder, within 
three weeks. Some plans were sent to deft, on 
Dec. 5, & on Dec. 16, an order was given to him 
for girders, amounting to about 14 tons. On 
Mar. 13, after deft, had declined to perfoim the 
contract, by reason of the delay, further plans were 
furnished, & a further order given for girders, 
amounting to about 50 tons, & the girders ordered 
on Dec. 16 were demanded. The jury found that 
the drawings were not delivered within a. reason- 
able time : — Held : the contract was entire ; & as 
pltf. had failed to furnish drawings for the whole 
150 tons, within a reasonable time, he could not 
maintain an action for any non-delivery of girders. 
— Kingdom v. Cox (1848), 5 C. B. .522 ; 17 L. J. 
C. P. 165 ; 10 L. T. O. S. 328 ; 12 Jur. 336 ; 136 
E. R. 982. 

1606. Ships sent out by purchaser — One ship not 
having sufficient capacity.] — In assumpsit by the 
sellers against the buyers for the breach of two 
contracts for the shipment, at a foreign port, of 
two several quantities of rye meal, the declaration 
stated, that, “ after the making of the contracts, 
& before the performance of them, or of any part 
thereof it was agreed between jjltfs. So defts. that 
the two contracts should be deemed So taken to be, 
So to operate as, one coiitract So should be per- 
formed as if same had been one contract for the 
amount of the two quantities of meal — Held : 
tills allegation was not sustained by proof that the 
buyers had sent out three vessels to receive the 
meal, the first of whicli was not of capacity sufficient 
to take on board the quantity mentioned in the 
first contract. So they had received a separate bill 
of lading of the cargo brought home by that vessel. 
So accepted a bill drawn on them for the stipulated 
proportion of that particular cargo. By two 
contracts, entered into at different times, defts. 
engaged to ship at Cronstadt, for pltfs., 250 tons 
& 350 tons respectively of rye meal — each contract 
stipulating that the shipment sliould be made at 
the first open water, allowing a fair So reasonable 
time for the arrival out of the vessel So getting the 
goods down to Cronstadt ; that payment should 
be made one-third at three months from the date of 
bill of lading ; but that, should the vessel not 
arrive in time for the goods to be shipped before 
June 30, or the sellers not be able to procure a 
ship by that date, the sellers should draw for the 
remainder as specified. In an action by t he buyers 
against the sellers for the breach of these two 
contracts, defts. pleaded, amongst other pleas, 
that pltfs. were not, at So after the arrival of the 
vessels at Cronstadt, So from thence at So until a 
fair So reasonable time had elapsed for getting the 
goods down to Cronstadt, ready So willing to buy 
& accept & pay for the meal, in manner So form as 
alleged ; So that pltfs. had not performed the 
contracts So promises in all things on their part to 
be performed, in manner So form as alleged : — 
Held : the circumstance of the buyers having 
sent out three vessels, neither of which was of 
capacity sufficient to take on board the quantity 


Lyon v. Crkati (1892), 18 V. L. R. 
629.— AUS. 

o. .1 — The reasonableness of 

time cannot depend upon clrcumstancefl 


unknown to the buyer, & which were 
undisclosed to him by the seller. — 
Adler v. De Waal (1887), 8 N. L. R, 
87.— S.AF. - • ' • • 


p. Extension' of time u'ithout time 
fixed — Delivery vnthin reasonable time,\ 
— Curran v, O’Leary (1907), 5 

B. L. R. 80 — CAIf. 
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mentioned in either contract, & which arrived at 
the port of loading at different times, did not 
entitle defts. to a verdict upon these two issues ; 
but the buyers were entitled to maintain an action 
against the sellers, although they had not sent out 
one vessel to receive the quantity mentioned in 
each contract. — M entaeff ik Beade, Beade v. 
Meniaeff (1849), 7 C. B. 189 ; 18 L. J. C. B. 145 ; 
12 L. T. O. S. 37G ; 137 E. B. 57. 

1607. Order for goods “ as required ** — Failure 
to give notice of requirements.] — A contract under 
seal recited that defts., a railway co., were 
“ desirous of being supplied with 350,000 sleepers 
of Dantzic or Memel timber.” This contract 
was based upon a specification, prepared by the 
CO., in which it was stated, that, “ the number of 
sleepers required under this specification is 350,000 ; 
one-half will have to be delivered in 1847, & the 
reniaindcr by Midsummer, 1848 ”; that, “the 
deliveries are to be made either by stacking the 
sleepers upon a wharf, or properly loading them 
into a boat or biirge, or other vessel, as may be 
directed by the resident engineer ” ; & that the 
payments were to be made upon the engineer 
certifying the due delivery of each cargo. By 
the contract, pltfs. covenanted to supjily the co. 
with 350,000 sleepers of the quality & description 
mentioned, <fc to deliver them within the times 
mentioned in the specification, “as & when, & 
in such quantities, & in such manner, as the 
engineer of the co. should, by order or requisition 
in writing, from time to time, within the period 
limited by the specification, direct or require.” 
The engineer was to be at liberty, at any time before 
the complete) execution of the contract “ by the 
delivery of the whole number of 350,000 sleepers,” 
to alter their size, form, or construction, or to vary 
the times of delivery “ of any of th(‘ sleepers which 
should not then have been delivered.” Defts., 
in considerati()n of the i)i*emises, covenanted to 
pay to pltfs., “for or in respect of the sleepers 
hereinbefore contracted to be supplied,” a certain 
price, upon their engineer certifying the due 
delivery of each cargo. It was further agreed that 
£2,000 of the price should be retained by the co. 
until two months after their engineer should have 
certified that “ the whole of the 350,000 sleepers 
hereinbefore agreed to be supplied by the con- 
tractors, shall have been supplied ” : — Held : 
this was a positive contract by pltfs. to supply, <fc 
by defts. to take & to pay foi*, the whole number 
of 350,000 sleei)crs ; & pltfs. were entitled to notice 
of the times when the sleepers would be required. 

The third plea traversed an averment in the 
declaration that defts. had notice that pltfs. were 
ready k willing to supply the sleepers, & alleged 
that defts. had no notice of any sleepers being 
ready for them at the port of delivery: — Held: 
the allegation of readiness & willingness was 
unnecessary, for, pltfs. were not bound to deliver 
until they received the orders or directions of the 
co.’s engineer. — Great Northern By. Co. v. 
Harrison (1852), 12 0. B. 576; 22 L. J. C. P. 
49 4 - 19 L. T. O. S. 259 ; 10 Jur. 565 ; 138 E. B. 
1032, Ex. Ch. 

Anmoiations Glenn v. Leith (1853), 1 C. L. R. .569 ; 

M'lntjT© V. Belcher (1863), 14 C. B. N. S. 654 ; Clarke v. 

WatBon (1865), 18 C. B. N. S. 278. 

1608. Request for postponement of shipment.] — 

Count on a contract by pltf. to deliver to deft, at 
C. a cargo in Mar. Breach, that deft, would not 
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1607 j. Order for goods “ as required ** 

— Failure to give notice of requirements.] 

— Nickerson v . Gardner (1853), 12 


accept, or pay for, the goods. Pleas : (a) Non 
assumpsit ; (b) That pltf. was not ready or idling 
to deliver at C. in Mar. Issue thereon. At the 
trial, it appeared that deft, had by letter requested 
pltf. to postpone the shipment for deft.’s con- 
venience ; that the ship arrived in C. on the evening 
of Mar. 31, & consequently that the cargo was not 
ready for delivery till Apr. The judge, on pltf.’s 
application, amended the count by inserting an 
averment that, at deft.'s request, pltf. delayed the 
shipment, & deft, promised to accept a delivery 
of that shipment with reasonable speed, & 
exonerated pltf. from delivering in Mar. Deft, 
objected to the amendment being made, & 
requested a postponement of the trial, which the 
judge refused. Thereupon deft, refused to alter 
his plea, or appear further ; & the jury, under the 
judge’s direction, assessed the damages. On a 
motion for a new trial : — Held : whether the discre- 
tion of a judge at nisi prius in making ah amend- 
ment to raise the real point in controversy, & in 
imposing terms, be reviowable in banp or not, it 
was in this case properly exercised ; no injustice 
being suggested to have been sustained by deft, 
in consequence of the refusal to postpone the trial, 
the discretion of the judge in that respect ought 
not to bo reversed.— Tennyson v. O’Brien (1855), 
5 E. B. 497 ; 26 L. T. O. 8. 59 ; 119 E. B. 565. 
Annotation ;~Refd. Savago v. Canning (1867), 16 W. 11. 

133. 

1609. Demand for inspection — No expert sent 

to inspect goods.] — Besps. sold to applts. a 
quantity of iron. Before delivery was completed 
applts. informed resps. that they would require 
inspection before accepting delivery of the iron 
which was still undelivered ; k it was agreed that 
applts. should send an expert to inspect the iron at 
the works of the manufacturer. Applts., though 
repeatedly requested by resps. to do so, failed to 
send an inspector as arranged, & the iron remained 
undelivered. Ultimately applt. repudiated the 
contract on the ground of delay k claimed damages 
for failure to deliver. The judge before whom 
the claim was tried, gave judgment for applts. 
On appeal, judgment was reversed & judgment 
was entered for resps., k applts. now appealed 
to the House of Lords : — Held : whether the 
contract was originally a contract to deliver within 
a fixed time or to deliver within a reasonable time, 
resps.’ obligation to have the iron dispatched 
from the works was suspended until applts. had 
sent their inspector, an event which never 
happened ; & by demanding inspection applts. 

had extended the time allowed for delivery, & 
such extended time had not expired when applts. 
repudiated the contract. — Potts (W.) k Co., Ltd. 
V. Brown, Macfarlaj/e & Co., Ltd. (1924), 30 
Com. Cas. 64, 11. L. 

Duty of purchaser to name ship.] — See Nos. 

1565-i569, ante. 

G. Particular Terms. 

1610. “ When requested.”] — Bowdell v. Par- 
sons, No. 1506, ante. 

1611. “ Directly.”] — A contract to be performed 
“ directly,” means, to be performed, not “ within 
a reasonable time,” but “ speedily,” or, at least, 
“ as soon as practicable.” 

On Feb. 18, pltf. wrote to deft., offering to supply 
him with linseed cake at £10 15.*?. per ton ; on 
Feb. 19, deft, replied, “ I can take 5 tons at £10 lOs., 


U. C. R. 219.— CAN. 

1 607 ii . . ] — S ANSCH AQRIN V. 

Erna Flour Mills CJo,, Ltd.. [1922] 
3 W. W. R. 694 ; 70 D. L. R. 380 ; 32 
Man. L. R. at p. 255. — CAN. 


q. Failure to remove goods 'imlhin 
reasonable time .] — Dolan v. Baker 
(1905), 10 O. L. R. 259 ; 3 O. W. R. 
833 ; 5 O. W. R. 229.— CAN. 
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8ei^, 2. — Delivery : Svib-sect. 4, G, ; eub'sects, 5 <St 
6, A. <Sc J9.] 

but it must be put on board directly ; & on 
Feb. 22, pltf. again wrote : “I shall ship you 5 
tons best cakes to-morrow ” : — Held : this corre- 
spondence did not prove a contract on the part of 
deft, to accept cake “to be delivered within a 
reasonable time.’’ — D uncan v, Topham (1849), 
8 0. B. 225 ; 18 L. J. C. P. 310 ; 13 L. T. O. S. 
304 ; 137 E. R. 495. 

Annotations : — Refd. Brlttwh & American Telegraph Co. v, 
Colson (1871), L. R. 0 Exch. 108 ; Taylor v. Jones <1875), 
1 C. P. D. 87. Mentd. ite Imperial Laud Co. of Marseilles, 
Harris’ Case (1872), 7 Ch. App. 587 ; Evans r, Nicholson 
(1875), 32 L. T. 778; Household P’iro Insoe. v. Grant 
(1879), 4 Ex. D. 210; Grundy v. Townsend (1888), 30 
W. R. 531. 

1612. As required.”] — G reat Northern Ry. 
Co. v. Harrison, No. 1007, ante. 

1613. .] — To an action for not delivering 

iron sold by deft, to pltf. under a contract “ to be 
delivered as required,” deft, pleaded, that pltf. 
did not, within a reasonable time, request deft, 
to deliver the iron. Replication, that pltf., so 
soon as the iron was required by him, requested 
deft, to deliver it. On demun*er to the repli< 3 ation : 
— Held : the plea was bad, since deft, was bound 
to inquire of pltf. wliether he would have the u'on, 
before he could rescind the contract on the ground 
that he was not, within a reasonable time, required 
to deliver it. — J onpis w Gibbons (1853), 8 Exch. 
920 ; 1 C. 1.. R. 461 ; 22 L. J. Ex. 347 ; 1 W. R. 
438 ; 155 E. R. 1620. 

AnnoUitions Pearl Mill Co. v. Ivy Tannery Co., 

11919] 1 K, B. 78. Befd. Hartley v. Hymans, [1920] 
3 K. B. 4 75. Mentd. Kensington & Knightsbrldge 
Electric Lighting Co. v. Notting Hll' Electric Lighting Co. 
(1918), 87 L. J. K. B. 565. 

1614. — ^Pearl Mill Co. v. Ivy Tannery 
C o., No. 2547, 'post. 

1615. As soon as possible.”] — A contract by a 
manufacturer to furnish certain specified goods 
“ as soon as possible,” means, within a reasonable 
time, regard being had to the manufacturer’s 
ability to produce them, the orders he may 
already have in hand. — A ttwood v. Empjry (1856), 
1 C. B. N. S. 110 ; 26 L. J. C. P. 73 ; 5 W. R. 19 ; 
140 E. R. 45 ; sub nom. Atwood v. Emery, 28 
L. T. O. S. 85. 

Annotatwns : — Distd. Berghcirn v. Rlacnavon Iron & Stool 
Co. (187.5), 32 L. T. 451. Expld. Hydraulic Engineering 
Co. V. MeUaffle (1878), 4 Q. B. IJ. (370. 

1616. .] — Pltfs., in July, 1877, contracted 

with J. to make for him a machine, to be delivered 
at the end of Aug. Defts. contracted with pltfs. 
to make “ as soon as possible ” part of the machine 
called a “ gun.” Defts. were aware that the 
machine was wanted by J. at the end of Aug., 
but they did not finish the “ gun ” until the latter 
part of Sept. J, then refused to accept the 
machine from pltfs. The delay on the part of 
defts. was owing to the circumstance that at the 
time of undertaking to manufacture the “ gun ” 
they had not a foreman competent to prepare 
certain patterns, without which it could not be 
made ; — Held : defts. had committe(i a breach of 
their contract, & pltfs. were entitled to recover 
damages for the loss of profit upon the contract 
with J., & for the expenditure uselessly incurred 
by them in making other parts of the machine. — 


Hydraulic Engineering Co. v. 

(1878), 4 Q. B. D. 670 ; 27 W. R. 221, 0. A. 
AnnoUUions : — Consd. Hammond v. Bussey (1887), 20 

Q. B. D. 79. Reid. Veriest *e Administratrix v. Motor 

iWon Insc©., [1925] 2 K. B. 137 ; Re HaU & Pirn (Junior) 

(1927), 137 L. T. 585. 

1617. “ Not ready to sail.”] — In a contract for 
the sale of flour free on board the first class 
steamer T., from S. to C., it was stipulated that 
the vessel was “ to sail from L. to S., on or before 
Dec. 1, 1855, accidents excepted ; if such should 
happen ; & the vessel not be ready to sail on 
Dec. 4, buyers to have the option of cancelling 
the contract.” The vessel was prevented from 
sailing from L. on Dec. 1, by an accident, & she 
was not ready to sail until six o’clock in the evening 
of Dec. 4, when she was prevented by stress of 
weather, & did not sail till the following day 
Held : the meaning of the contract was, that if 
she were prevented sailing by an accident on Dec. 1 , 
the buyers should not have the power to cancel 
the contract if she were “ ready to sail ” on Dec. 4, 
although she did not actually sail until after that 
day. — Smyth v. Schilizzi (1856), 4 W. R. 460. 

1618. “ During the season.”] — Sale of coal, 
“ cost, freight, and insurance to Cronstadt, 
including craft risk to St. Petersburg town . . . 
shipment to be made during the season ” : — Held : 
“ during the season ” referred not to the average 
or ordinary time during which the river was closed 
by ice, but to the actual time at which in that 
particular year it was closed. — Lessing v. Horsley 
(1891), 7 T. L. R. 352, 0. A. 

1619. “ Expected ready to load.”] — A clause in 
a contract that a ship is “ expected ready to load ” 
at a given date does not mean that the ship must 
be in such a position, wncther tliat jiosition be 
known to the parties or not, that she will, accord- 
ing to all probable reckoning, be able to load by 
the date indicated It means that there must be 
an honest belief, founded on reasonable grounds, 
in the minds of the sellers making the representa- 
tion that she will be able to load at that date. 
Wlierc sucli a representation was made, & there were 
no reasonable grounds for making it, & the ship 
was not ready to load until a long time afterwards, 
there was a breacli of condition entitling the buyers 
to avoid the contract. — S an day & Co. v. Keighley, 
Maxted <S6 Co. (1922), 91 L. .T. K. B. 624 ; 127 
L. T. 327 ; .38 T. L. R. 561 ; 66 Sol. Jo. 437 ; 15 
Asp. M. L. C. 596 ; 27 Com. Cas. 296, C. A. 


Sub -SECT 5. — Proof of Delivery. 

1620. Entries in books — By servants in usual 
course of business — Entry by deceased servant.] — 

If a tradesman uniformly obliges his servants to 
subscribe in his books an account of the goods 
they deliver, proof of the subscription of a servant 
who is dead is evidence of the delivery of the goods 
contained in the account subscribed. — Price v. 
Torrington (Earl) (1703), Holt, K. B. 300 ; 2 
Ld. Raym. 873 ; 1 Salk. 285 ; 90 E. R. 1066. 
Annotations: — Apld. Boo (1. Patteshall v. Tiirford (1832), 
3 B. & Ad. 890. Consd. Brain v. Preece (1843), 1 1 M. & W. 
773. Apld. llawlins v. Rickards (1860), 28 Boav. 370 ; 
Mollor V. Walmesley. [1905] 2 Ch. 164. Oonsd. Mercer v, 
Douno, [1905] 2 Ch. 538. Reid. Chambers v. Bernascone 
(1834), 1 Cr. M. & Jt. 347 ; Poole v. Dioas (1835), 7 C. & P. 


PART VI. SECT. 2, SUB-SECT. 4.— G. 

1616 1. As soon as possfftZc.'*] — 
Bonner-Worth Co. v. Geddes 
Brothers (1921), 64 D. L. R. 257 ; 50 
O. L. 11. 196.— CAN. 

r. On or ahout."] — Lockhart r. 
Wilkin (oirca 1862), Mac. 120.— N.Z. 
t t. Shipment at seller* s option during 


August-Septeniber.] — The terms, ** ship- 
ment at BcUer’s option durlngr Auk*- 
Sept.,’* in a contract, do not mean 
that the seller has an optional period 
of two sci)arate months in which he 
can deliver, but they refer merely to 
the character of the delivery. — Mao- 
KERTIOH V. NOBO COOMAR RAY (1903), 
I. L. R. 30 Calc. 477 ; 7 C. W. N. 


431.— IND. 

a. ** Arrive.**] — Montoomert v. 
Middleton (1862), 13 I. C. L. R. 173 ; 
14 Ir. Jur. 370.— IR. 

PART VI. SECT. 2, SUB-SECT. 6. 

b. Delivery to purser of steamer-^ 
Bvidenoe of similar parcel of goods seen 



555 


Part VI. — Performance op the Contract. 


f Skinner (1848), 3 Bxoh. 84 ; 

(1840). 7 C. B. 456 ; Turner v. 
Hutehinaon (1861), 2o J. P. 149 ; Smith v. Blakey (1867), 
04 . ^^ 1 * ^ Henry Coxon (1878), 3 P. I). 

,, ^ ^l‘P- Haines 

V. Kennedy 

n I’i'i® hJu WolBoy V. Pethick (1908). 1 B. W. 

oV* ^ (1020), 30 T. L. R. 772 ; Young 

0 , p ^ Jones r. 


— Witness having no clear recol- 

actual event.] — When a boy went to 
plti. warehouse with a cart, & delivered a letter, 
containing an order for some wine, & a clerk 
swore that he liad removed on the day in question 
from his master’s cellar some wine corresponding 
in quantity & quality with that mentioned in the 
order, that he had made an entry of this in the 
day-book according to the usual course of the 
business, that he himself had superintended the 
packing of the wine, & that the woi‘d “ nil ” would 
have been entered in the day-book, if it had not 
been sent according to the order : — Held : 
sufficient evidence of a delivery to tlie boy, 
although the witness had no recollection of seeing 
the wine given to the boy, or put into the cart. — 
Shp:ppard V. Radford (1839), 3 J. P. 770. 

1622. By person other than witness.] — 

To prove the delivery of goods in the shop of a 
trader, an entry made in his books, though not 
by the witness, under what circumstances it may 
be evidence. — D igby v. Stedman a795), 1 Esp. 
328 ; 170 E. R. 373, N. P. 

1623. Accounts of stock In excise books.] — 

Qu : whether accounts of stock kept in the excise 
books are evidence between third parties, as to the 
delivery of goods ? 

Oox)ies of such accounts may be given in 
evidence. Semhle, on the ground that the originals 
are ])ubljc books, but in such case, the copies 
produced must be proved by a witness, who has 
examined them with the originals, & c.an swear 
to their accuracy. — D unbar v. Harvie (1820), 2 
Rli. 351 ; 4 E. R. 350, H. L. 

1624. Sub-sale by purchaser — Removal of goods 
by sub-purchaser.] — After a bargain & sale of a 
stack of hay between the jiaii^ies on the spot, 
evidence that the vendee actually sold X)art of it 
to anotlier person, by whom, though against the 
vendee’s apjirobation, it was taken away, is sufficient 
to warrant the jury in finding a delivery to &- 
acce4)f»ance by the vendee, thereby taking the c.ase 
out of 8tat. Frauds.— C haplin v. Rogers (1801), 
1 East,, 192 ; 102 E. R. 75. 

Annotations : — Distd. Blonkinsop Clayton (1817), 7 Taunt. 

507 ; Howe v. Palmer (1820), 3 B. & Aid. 321. Consd. 

Maberley v. Sheppard (1833), 10 Biug. 99; Morton v. 

Tibbett (1850), 15 g. B. 428. Apld. MarKball v. Green 

(1875), 1 C. P. D. 35 ; Bawlinson v. IMort (1905), 93 L. T. 

555. Refd. Smith v. Siirruan (1829), 9 B. & C. 561 ; 

Edar v. Duafiold (1811), 5 Jur, 317 ; Hilton v. Tucker 

(1888), 57 L. J. Ch. 973. 

1626. Hearsay evidence— Reference to evidence 
of another.] — If a xjerson says, 1 will i)ay you 
money, if A. says it is due, ik, A. being applied 
to, says it is due, but is dead at the time of the 
action brought, what he had said respecting the 
debt, is evidence. — D aniel p. Pitt (1800), 1 (%mp. 
300, n. ; 6 Esp. 74 ; Peake, Add. Cas. 238 ; 170 
E. R. 988, N. P. 

Annotations: — Refd. Sybray v. White (1836), 1 M. & W. 

435. Mentd. it. v. MaUory (1881), 13 Q. B. D. 33. 

1626. Goods sent abroad on agent’s order — 


Received & used abroad by purchaser.] — Proof 
that pltf. sent goods to deft., resident in a forei^ 
country, upon the order of merchants residing in 
London, & that deft, received & used the goods, 
is primd facie evidence of goods sold & delivered 
to deft. — ^Bennett v, Henderson (1819), 2 Stark. 
550. 

1627. Copies of accounts in excise books.]— 
Dunbar v. Harvie, No. 1623, ante, 

1628. Accounts specifying goods supplied — 
Passed by managing committee of company — 
Evidence of amount supplied.] — Pltf. brought his 
action for goods supplied in 1866 to a mining co. 
conducted on the cost-book principle, of which co. 
deft, was a shareholder. The last change of 
partners was in Dec. 1865. To prove his claim, 
pltf. proved an order by the purser to supply 
goods, gave general evidence of supply, & put in 
evidence accounts specifying the amount supplied, 
submitted by the purser to & passed by the 
managing committee of the co. It appeared also 
that payments had been made in 1866, which 
pltf. had appropriated to a debt incurred before 
Dec. 1865 : — Held : (1) there was evidence of the 
amount supplied ; (2) pltf. was justified in his 
appropriation. — Geake v. Jackson (1867), 36 
L. J. C. P. 108 ; 15 L. T. 509 ; 15 W. R. 338. 


Sub-sect. 6. — Goods in Possession op 
Third Person. 

A. In General, 

See Sale of Goods Act, 1893 (c. 71), s. 29 (3). 

1629. Position of third person — Agent of pur- 
chaser.] — Wood v, Tassell, No. 1634, post. 

1630. Delivery directed to named person — 
Forged order — Liability of bailee.] — A. directs the 
London Dock co. to deliver a quantity of hides 
belonging to him in their custody to B., supposing 
that B. has x>nrchased them from him, the dock co. 
delivers them upon an order purporting to be the 
order of B., but whi(;h is a mere forgery ; B. in 
fact not having i>urchased the goods. The dock 
CO . are liable to A., although ho neglected to apply 
to B. till four months afterwards, when the 
supposed time of credit expired. & although A. 
might, after discovering the fraud, have recovered 
possession of his hides from another person. — 
Lubbock v. Inglis (1815), 1 Stark. 104. 

Stoppage in transitu— Possession of carriers, 
wharfingers or other bailees.] — See Part VII., sect. 
4, sub-sect. 3, C., post. 


B, Duties of Seller and Buyer, 

1631. Duties of seller — To secure delivery to 
purchaser — Warehoused goods — Transfer of name.] 

— Where, in a contract for the sale of sugar, there 
is the following term ; “ free on board a foreign 
ship,” the seller is not bound to deliver it into the 
hands of tlie purchaser, or to transfer it into his 
name in the books of the warehouse where it lies, 
but only to put it on board a foreign ship, which it 
is the duty of the purchaser to name. — Wacker- 
BARTII V, Masson (1812), 3 Camp. 270 ; 170 E. R. 
1378, N. P. 

Annotatiem : — Apld. Maine Spinning Co. v. Sutcliffe (1918), 
87 L. J. K. B. 382. 


071 wharf at destination of ship .] — Peter 
V. (1914), 48 N. S. 11. 202; 20 

D. L. H. 786.— CAN. 

0 . Burden of proof .] — VTiere the 
delivery of goods after a sale is as con- 
sistent with deft. ’8 account of the 
transaction, delivery on approval, as 
It Is with pitf.’s, the trial judge le In 


error in regarding the delivery as a 
fact which requires explanation & 
throws the burden on deft. — J ohnson 
V. Durant (1906), 37 N, 8 . R. 471. — 
CAN. 

d. Where huyer*8 admission 

of delivery discredited ,] — Western Oil 
C o., Ltd. v. Smith (Sask.), [1927] 4 


D. L. R. 1123; [1027] 3 W. W. R. 
574.— CAN. 

PART VI. SECT. 2, SUB-SECT. 6.— B. 

e. Duties of seller — To secure de- 
livery to purchaser — Usage of trade to 
contrary .] — Rankin v. Goddard (1858), 
4 AU. 166.— CAN. 
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7, A, (g), (b), (c) (d).] 

1632. S, P. Wetherell v. Coai’E (1812), 3 
Camp. 272, n. ; 170 E. B. 1379. 

1633, .] — Smith v» Chance, No. 1471, 

ante, 

1684. By giving delivery order.] — 

Pltf. bought of deft., & paid for, hops which lay 
at the warehouse of F., having been placed there 
by a party who had sold them to deft. After the 
sale, pltf. was informed that the hops were at F.*s, 
had them weighed there, & took away part. Some 
days after, he applied for the residue ; but they had 
been taken away in the meantime by a creditor 
of the first seller. Deft, had not given pltf. a 
delivery order, nor had he demanded one : — 
Held : F. had the residue of the hops in his pos- 
session as agent to xdtf., & deft, was not liable to 
pltf. for the non-delivery of them ; therefore, 
pltf. having brought assumpsit for the non-delivery, 
& deft, having pleaded that he did deliver : a 
misdirection to leave it to the jury whether deft, 
ought to have given pltf. a delivery order. — Wood 
V , Tassedl (1844), 0 Q. B. 234 ; 115 E. B. 90. 

1635. Within reasonable time.]-— 

Where there is a contract for the sale of goods, 
although described as lying in the possession of 
wharfingers, carriers, etc., subject to their lien for 
charges, yet there is an implied undertaking on 
the part of the seller that they shall be delivered 
.to the purchaser, on his application, within a 
reasonable time, & readiness to pay the charges 
thereon ; & if, upon such application, the delivery 
4s refused, the seller will be liable for damages 
to the purchaser. — Buddle v. Green (1857), 27 
L. J. Ex. 33. 

1636. To secure responsibility of third 

party for goods.] — Clarke v. Hutchins, No. 1795, 
post, 

1637. Procuring goods to be booked.] 

— delivery of goods at a wharf is not sufficient 
to charge the purchaser, unless the seller procures 
them to be booked, or takes a receipt for them, or 
delivers them in such a manner as to furnish a 
remedy over agaimst the wharfinger. 

A deliveiy of goods to a carrier or wharfinger 
with due care A diligence is sufficient to charge the 
purchaser ; but he has a right to require, that in 
making this delivery due care & diligence shall be 
exercised by the seller (Lord Ellenborougii, 
C.J.). — Buckman V , Levi (1813), 3 Camp. 414 ; 
170 E. B. 1429, N. P. 

1638. : — Taking receipt.] — Buckman v, 

Levi, No. 1637, ante, 

1639. To pay charges.] — Buddle v. 

Green, No. 1635, ante, 

1640. To sign delivery order — Regulation 

of dock company.] — Wine was entered in the books 
of the London Dock co. in the name of S., who was 
clerk to pltfs., a firm of wine merchants. The 
bills of lading for the same wine were in the hands 
of H., who was consignee of the wine from Spain. 
A request by H. for the return of part of the wine 
to him was refused by pltfs. until H. returned to 
pltfs. an acceptance of theirs which had been 
given for part of the wine in Question. H then 
exhibited the bills of lading to the dock co., & the 
solrs. of the latter wrote to pltf.’s solrs., intimating 
that they must deliver the wine to H., although 
entered in the name of S., unless an order were 


Goods. 

obtained by pltfs. restraining such delivery. By 
the printed regulations of the dock co. it is pro- 
vided that orders for delivery cannot be acted 
upon unless si^ed by the jjarty in whose name the 
goods stand in the co.’s books. Pltfs. filed a 
bill for an injunction against the co. A H. ; & 
praying for costs against both defts. An injunc- 
tion was granted ; A afterwards by arrangement, 
upon the bill of exchange being returned, the wine 
was ordered to be delivered up to deft. — Wright 
V , London Dock Co. (1858), 32 L. T. O. 8. 117 ; 
4 .7ur. N. 8. 1134 ; on appeal (1859), 32 L. T. O. 8. 
364, L. JJ. 

1641. Duties of buyer — To pay duties.] — Winks 
V, Hassall, No. 2062, post, 

1642. To present warrant — Meaning of 

“presentation.”] — A. contracted to sell 1,000 tons 
of iron to B., A indorsed & delivered to him a 
document in the following form, addressed to A., 
A signed by certain ironmasters : “We hold at 
your disposal 1 ,000 tons of grey forge pig iron, of 
2,240 lb. to the ton, which we engage to deliver 
to your order, free of all charge, into boats, on the 
presentation of this document, duly indorsed by 
you ” : — Held : “ presentation ” meant “ deliver- 
ing up ” the document to the ironmasters ; A 
consequently, that a plea that deft, could not A 
did not procure the iron according to the tenor A 
effect thereof, was not sustained by proof that the 
document had been shown to the ironmasters, A 
they refused to deliver the iron unless the docu- 
ment was previously left with them. — Bartlett 
r. Holmes (1853), 13 C. B. 630 ; 1 C. L. R. 159 : 
22 L. .1. O. P. 182 ; 21 L. T. O. 8. 104 ; 17 Jur. 
858 ; 1 W. B. 334 ; 138 E. B. 1347. 

C, Attornment hy Third Person, 

See 8ale of Goods Act, 1893 (c. 71), s. 29 (3). 

1643. Position pending attornment.] — Goods 
were shipped by pltf. from abroad to this country, 
on the verbal order of deft., at a price exceeding 
£10. They w^ere sent to a shipping agent of pltf.’s 
in London, who received them A warehoused 
them wdth a wharfinger, informing deft, of their 
arrival. The wdiarfinger handed to the shipping 
agent a delivery warrant, whereby the goods 
were made deliverable to him or his assignees by 
indorsement, on payment of rent A charges. The 
agent indorsed A delivered this warrant to deft., 
who kept it for several months, A, notwithstanding 
repeated applications, did not pay the price of or 
charges upon the goods, nor return the warrant, but 
said he had sent it to liis solr., A that he intended 
to resist payment, for that he had never ordered 
the goods ; A that they would remain for the 
present in bond : — Held : there was no such 
delivery to A acceptance by deft, of the goods, as 
to satisfy Sta,t. Frauds, s. 17. 

This warrant is no more than an engagement by 
the wharfinger to deliver to the consignee, or any- 
one he may appoint ; A the wharfinger holds the 
goods as the agent of the consignor, who is the 
vendor’s agent, A his possession is that of the 
consignee, until an assignment has taken place, 
A the wharfinger has attorned, so to speak, to the 
assignee, A agreed with him to hold for him. Then, 
A not till then, the wharfinger is the agent or 
bailee of the assignee, A his possession that of the 
assignee, A then only is there a constructive 
delivery to him (Parke, B.). — Farina v. Home 


t, By finding limits of 

permits for cutting on sale of growing 
timber .] — Where pltfs. were to supply- 
ties, but defts. were to obtain permits 
for the cutting of such ties, the burden 


of finding limits where such tics can 
bo obtained is on defts, — Kelly & 
CTlobk V . Nepiqon Construction Co. 
(1912), 23 O. W. R. 298 ; 4 O. W. N. 
279 ; 8 D. L. R. 116.— CAN. 


PART VI. SECT. 2, SUB-SECT. 6,— C. 

g. Necessity for attornment,] — 
Checkik V . Price (Man.) (1911), 18 
W. L. R. 253.— can. 
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(1846), 16 M. & W. 119 ; 16 L. J. Ex. 73 : 8 L. T. 
O. S. 277 ; 153 E. R. 1124. 


onA Tiyr' ' Saunders v. Topp (1849), 4 Exch. 

390 ; Mowdith V. Meiffh (1853), 2 E. & B. 304. Consd. 

6 H. & N. 828 ; DubUn City 
A- 823. Refd. Knights r. 
Wiflen (1870), L. K. 5 Q. B. 6C0. 


1644. .]— Godts r. Rose, No. 1076, ante, 

1645. Position after attornment.] — Farina v. 
Home, No. 1643, ante, 

1646. How effected.] — Poulton & Son v. Anglo- 
American Oil Co., Ltd., No. 2077, post, 

1647. Refusal to acknowledge purchaser’s title — 
Allegation of usage of trade — Property not passing 
until remeasurement of goods.] — A warehouseman 
who, on receiving an order from the seller of malt 
to hold it on account of the purchaser, gives a 
written acknowledgment that he so holds it, 
cannot set up as a defence for not delivering it 
to the purchaser, that by the usage of trade the 
property in malt sold is not transferred till it is 
remeasured, & that before the malt in question 
was remeasured the seller became bkpt. — 
Stonard V, Dunkin (1809), 2 Camp. 344 ; 170 
E. R. 1178, N. P. 

Annotations : — Consd. Hawes v. Watson (1824), 2 B. & C. 
040. Apld. Gosling v. Blrnie (1831), 7 Bing. 339 ; Holl 
r. Griffln (1833), 10 Bing. 240 ; Woodley v. Coventry 
(1803), 2 New Rep. 35. Distd. Biddle v. Bond (1865), 6 
B. & S. 225. Apld. Knights v. WilTen (1870), L. B. 5 
Q. B. 660 ; Henderson v. Williams, [1895] 1 Q. B. 521. 
Consd. Laurie & Morewood v. Dudin, [1925] 2 K. B. 383. 


1648. Order by seller to third party to 

permit removal.] — A. sells to B. a rick of hay, 
standing on land in the occupation of C., at an 
entire price, undertaking to deliver it to B. before 
a certain day, upon request, B. engaging to take 
it away on or before that day ; C. having 
lireviously acknowledged the hay to be the 
property of A., eSc consented that it should remain 
on the premises until that day. A. gives an order 
to C. to permit B. to remove the hay, which C. 
refuses to do : — Held : a sufTicient delivery of the 
hay, as between A. & B. — Salter v, Woollams 
(1841), 2 Man. & G. 650 ; Drinkwater, 146 ; 3 
Scott, N. R. 59 ; 10 L. J. 0. P. 145 ; 133 E. R. 
906. 


Annotations : — Refd. Taplin v. Florence (1851), 15 Jur. 402 ; 
Wood V. Baxter (1883), 49 L. T. 45. 


1649. Refusal to attorn — Liability in trover.] — 

AVhere pltfs. sold goods to T., who x>idd for them, 
was to take them away, but deft, becoming 
])ossessed of the jdace in wliich the goods wcd; 
deposited, pltfs.’ attorney, accompanied by T., 
demanded them of deft., telling him tha,t they 
belonged to pltfs., & that they had sold them to 
T. ; to which delt. answen'd that he would not 
deliver them to any person whatsoever, & after- 
wards pltfs. repaid the monc^y to T. <S6 brought 
trover against deft. : — Held : this demand 
refusal were suflicient evidence of a conversion 
to support the action, & a new demand by pltfs. 
after they had repaid the money to T. was not 
necessary. — Pattison v, Robinson (1816), 5 M. 
& S. 105 ; 105 E. R. 990. 

Whether third person can dispute bailor’s title 
generally.]-— iS'ec Bailment, Vol. III., pp. 100, 101, 
Nos. 281-285. 


Sub-sect. 7. — Expenses in Connection with 
Delivery. 

A, Pariimlar Expenses, 

(a) Freight, 

See Sale of Goods Act, 1893 (c. 71), s. 29 (5) ; 
&, generally, Shipping. 

(5) Demurrage, 

See Sale of Goods Act, 1893 (c. 71), s. 29 (5) ; 
Shipping. 

(c) Liability for Extraordinary Traffic. 

See Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23 ; Locomotives Act, 1898 
(c. 29), s. 12 (1 ) (c) ; &, generally, Highways, 
Vol. XXVI., pp. 467-470, Nos. 1808-1828. 

(d) Other Expenses. 

See Sale of Goods Act, 1893 (c. 71), s. 29 (5). 

1650. Expenses borne by both parties — Cus- 
tomary commission of agent — Sale of colonial 
produce.] — Where colonial produce is sold, through 
the intervention of a broker ; by the usage of trade 
in London, which was held to be valid, he is 
entitled in all instances, if there be no express 
stipulation to the contrary, to i per cent, com- 
mission from the purchaser as well as from the 
seller. — Eicke v. Meyer (1813), 3 Camp. 412 ; 170 
E. R. 1429, N. P. 

1651. Expenses borne by purchaser— River dues 
— Ship provided by purchaser.] — A special Act 
imposes certain river dues in respect of goods 
carried on the river Ribble, for every time of 
passing certain lines, without saying by whom they 
are to be paid. Harbours, Docks Piers Clauses 
Act, 1847 (c. 27), which is incorporated with the 
special Act, provides, by sect. 42, that rates in 
respect of goods shipped or unshpped within the 
limits of the harbour, dock or pier shall be paid, 
in case the goods are to be shipped, before ship- 
ment, or in case they are to be unshipped, before 
removal from the premises of the undertakers. 
In the case of coals which A. had sold to B. 
contracted to dcliv(U‘ on board a ship to be provided 
by B.:~-Held: even if sect. 42 of the general 
Act be applicable to dues under sect. 71 of the 
special Act, A. was not liable to the co. for such 
dues ; & A. was not the shii)per of coals so as to 
be “ owner ” within the interpretation clause of the 
general Act. — Ribrle Navigation Co. v. Har- 
GUEAVKS (1856), 17 C. B. 385 ; 25 L. J. C. P. 97 ; 
26 1j. T. O. S. 259 ; 139 E. R. 1122. 

1652. Cost of dredging — To enable ship to 

come alongside wharf.] — Applts. purchased from 
resps. a cargo of oil in bulk to be shipped by a 
named steamer to be delivered by the steamer 
into buyers’ storage tanks, & the buyers undertook 
to receive the oil from the steamer through their 
pil)o lines at the discharging berth. By a contract 
between the buyers & a dock co. the preferential 
use of a certain wharf in the Thames was granted 
to the buyers, facilities for pipe lines to tlui 
storage tanks were also given to them, & the dock 
CO. agi'eed to clear out a berth to enable a steamer 


h. .1 — Buimir. Harvey (1908), 

25 fcl. C. 312 ; 18 C. T. 14. 290.- S. AF. 

PART VI. SECT. 2, SUB-SECT. 7.— 
A. (a). 

k. Change of place, of delivery at 
regnest of buyer — Liability for extra 
freight .] — Symmers v. LiyinostoJi’e 
(1885), 10 A. 14. 355,— CAN. 

l. Option of buyer to increase or 


reduce distance of delivery — Correspond- 
ing increase or reduction of freight — 
Usage of trade .] — It is the usage of the 
trade, If oats are to bo delivered at a 
certain point oa tho railway, at a 
certain price, with an option to the 
buyer to direct delivery at points 
either this side or beyond tho place of 
delivery, that the freight should bo 
either added or deducted as tho case 
tnlght be. — Sumner v. Thompson 
(1899), 31 N. S. R. 481.— CAN, 


PART VI. SECT. 2, SUB-SECT. 7.— 
A. (d). 

m. L\rpe7isc8 borne by purchaser — 
Customs duty.) — Pltfs. bought from 
deft, (jertaln coal, shipped to deft, at 
Tort)nt.o from a foreign port, & then 
lying on board tho vessel In the Welland 
Canal. A sale note was given, stating 
only the quantity & price, & tho time 
by which it was to he taken out of the 
vessel : — Held : deft, was not obliged 
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Sect. 2.-— Delivery : Sub-sect 7, A. (<?). B. (a), (&) <& 
(c) ; sub-sect, S, A,] 

360 teet long to lie safely alongside, but the pur- 
chasers had no right as between theiw selves & 
the dock co. to have vessels of gr eater length than 
350 feet at the wharf. The sellers knew that the 
buyers’ pipe lines were at that wharf, & they 
contracted with reference to that place of discharge. 
The steamer named in the contract of sale was 471 
feet long & could not, therefore, lie at the berth. 
Dredging operations had accordingly to be under- 
taken, & then the steamer came alongside & 
delivered her cargo. The sellers did not know 
that the berth was too short for the steamer, & 
the buyers did not know the length of the steamer, 
though both parties might by inquiry have ascer- 
tained these facts : — Held : on the true con- 
struction of the contract the buyers lindertook to 
procure for the sellers the right to have the steamer 
at the berth for the purpose of discharging there, 
& if the dredging operations were necessary in 
order to get the conscmt of the dock co. to the 
steamer coming alongside, the expenses of dredging 
must be borne by the buyers as being an expense 
necessary to enable them to perform their con- 
tract . — Re Shell Transport & Trading Co. & 
Consolidated Petroleum Co. (1904), 20 T. L. R. 
617 ; 48 Sol. Jo. 509. 

1653. Cost of stevedoring.] — Where the 

consignees of two cargoes of coal sold them to the 
Govt, on c.i.f. terms, the latter guaranteeing their 
discharge, “ cost of stevedoring to be paid by the 
Govt.,’’ & it appeared that the consignees had 
previously to the knowledge of the purchasers 
a^eed with the shipowners to effect the discharge, 

“ steamer paying Is. per t( -i towards cost of 
same ’’ : — Held : the finding of the cts. below that 
the purchasers’ contract had been fulfilled by pay- 
ment of the said cost less the stipulated contribu- 
tion by the shipowners would not be disturbed. — 
White v. Williams, [1912] A. C. 814 ; 82 L. J. 
P. C. 11 ; 107 L. T. 99 ; 28 T. L. R. 521 ; 12 
Asp. M. L. C. 208 ; 17 Com. Cas. 309, P. C. 

1654. Storage — Consignee not ready to take 

delivery.] — Goods were shipped at Antwerp for 
delivery at Southami)ton under a bill of lading 
by which freight was payable before delivery. 
The bill of lading also contained the following 
clause : “ The goods to be taken from alongside 
by the consignees as soon as the vessel is ready to 
discharge & to receive the same as fast as the 
steamer can deliver ... or otherwise they may 
be landed, put into lighters, or stored by the 
steamer’s agents^ ... in either case at the 
expense of the consignees.” At Southampton the 
consignees were not ready to take delivery when 
the steamer discharged, nor did they then j)ay the 
freight, whereupon the shipowners stored the goods 
in a warehouse, giving the warehousemen notice 
that the goods were landed for ship’s purposes, 
were to be held for the shipowners, & were not to 
be delivered without their, the shipowners’, 
instructions accompanied by their release for the 
freight. No amount of freight was mentioned in 
the notice so given to the warehousemen : — Held : 
the storage of the goods in the warehouse by the 
shipowners was not a warehousing of them under 


M. S. Act, 1894 (c. 60), so as to entitle the con- 
signees to obtain delivery by depositing under 
sect. 495, sub-sect. 2, of the Act the amount of the 
freight with the warehousemen. — D ennis & Sons, 
Ltd. V. Cork S.S. Co., Ltd., [1913] 2 K. B. 393 ; 
82 L. J. K. B. 660 ; 108 L. T. 726 ; 29 T. L. R. 
480 ; 12 Asp. M. L. C. 837 ; 18 Com. Cas. 177. 

B, Particular Contracts, 

(a) C.i.f, Contracts. 

See Sale of Goods Act, 1893 (c. 71), s. 20 (5). 

1655. Expenses borne by seller — Expenses in- 
cluded in price — Buyer may take credit.] — 

Ireland v. Livingston, No. 1677, post. 

1656. .] — WANCKE V. WlNGREN, 

No. 1431, ante. 

1657. London charges.] — (1) Goods were 

sold “ cost, freight, & insurance to Buyers’ Wharf, 
Victoria Docks, London.” The goods were dis- 
charged in London elsewhere than at Buyers’ 
Wharf, & under the “ London Clause ” in the bill 
of lading certain charges were paid : — Held : 
these London charges fell upon the seller, & not 
up>on the buyer. 

(2) Wliere goods are sold at a price to cover 
freight & insurance to London or any named poi*t, 
7)ayment by acceptance on receiving shipping 
documents, the seller fulfils his contract when he 
puts the goods on board ship Sc hands to the con- 
signee shipping documents Sc policy of insurance 
in conformity with the contract, & in such a case 
the consignee? would bo liable to pay any charges 
in the nature of wharfage charges on the goods. 

Even if the goods do not come forward to their 
destination under the ordinary c.f.i. contract, 
the consignee, having received the shipping docu- 
ments & the policy of insurance, has his remedy 
either against the sliip or on the policy (Bruce, J .). 
— Acmk Wood Flooring Co. v. Sutherland 
Innes Co. (1904), 9 Com. Cas. 170. 

1658. Expenses borne by buyer — Wharfage dues 
— After shipment & delivery of documents by 
seller.] — Acme Wood Flooring Co. v. Suther- 
land Innes Co., No. 1657, ante. 

Incidence of risk.] — See Part IV., Sect. 1, sub- 
sect. 10, a7iie. 

(h) F.o.h. Cojitracis. 

See Sale of Goods Act, 1893 (c. 71), s. 29 (5). 

1659. General rule.] — (1) Goods contracted to 
be sold & delivered “ free on board,” to be paid for 
by cash or bills, at the option of the purchasers, 
were delivered on board, & receipts taken from the 
mate by the lighterman, employed by the sellers, 
who handed the same over to them. The sellers 
apprised the purchasers of the delivery, who elected 
to pay for the goods by a bill, which the sellers 
having drawn, was duly accepted by the pur- 
chasers. The sellers retained the mate’s receipts 
for the goods, but the master signed the bill of 
lading in the purchasers’ names, who, while the bill 
they accepted was running, became insolvent ; — • 
Held : trover would not lie for the goods, for on 
their delivery on board the vessel, they were no 
longer in transitu^ so as to be stopped by the sellers ; 
& the retention of the receipts by the sellers was 
immaterial, as after their election to be paid by a 


to pay tho import duties. — B rown v. 
Browne (1851), y U. C. R. 312.— 

CAN. 

n. Coat of rafting timher .] — 

Jackson v. Evans (1870), 21 C. P. 

33.— CAN. 

o. Expenacs home by seller — Cost 
of capturing dt poundage of horses 
escaped after sale but before delivery.}^ 


Ciiosa V. Mohr & Sauer (Saak.) (1921), 
^62 D. L. R. 707 .— can. 

PART VI. SECT. 2, SUB-SECT. 7.— 
B. (6). 

^ 1059 I. Omeral rule.] — ^^Pullan v. 
Speizman (1921), 61 O. L. R. 386 ; 07 
D, L. R. 305.— CAN. 

1659 ii. ] — In a contract for sale 


& delivery of goods f.o.b. it la the duty 
of the purchaser to provide freight or 
ships for the carriage of the goods. — 
Burctt & Co., Ltd. v. Corrv & Co., 
L1920] N. Z. L. R. 69.— N.Z. 

p. Liability of purchaser for warc- 
houae charged' while awaiting ahipment.] 
— Howland v. Brown (1855), 13 
U. C. R. 199.— CAN. 

q. Where buyer charterer of veasel 
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bill, the receipts of the mate were not essential 
to the transaction between the seller & purchaser. 

(2) It is proved beyond all doubt, indeed it is 
not denied, that when goods are sold in London 
“ free on board,” the cost of shipping them falls 
on the seller, but the buyer is considered as the 
shipper (Lord Brougham). — Cowas-Jee v, 
Thompson (1846), 3 Moo. Ind. App. 422 ; 5 Moo. 
P. C. 0. 166 ; 18 E. R. 660. 

Annoi(Ui<ms:-~A8 to (1) Distd. Bemdtson v. Strang (1807), 
4 Eq. 481. Apld. Scliotsmans V. L. & Y. lly.(1867), 
' Refd. Mevor V. Dresser (1804), 10 C. B. 
S* Folld. Browne v. Hare (1859), 4 


1660 . .] “Delivery “free on board” only 

means “ the price shall be that which we stipulate 
for, you shall not have to pay for the waggons 
or carts necessary to carry the clay from the place 
where it is dug ; we will bear all those charges & 
put it free on board the ship, the name of which 
you are to furnish” (Bacon, C.J.). — Re Cock, 
Exp. Rosevear China Clay Co. (1879), 11 Ch. D. 
660 ; 40 L. T. 730 ; 4 Asp. M. L. C. 144 ; on appeal, 
3 1 Ch. D. 566, C. A. 

Annotations : — Refd. Kendal tf. Marshall, Stevens (1888)» H 
Q. B. D. 356 ; Bothell v. Clark (1887), 19 Q. B. D. 353 ; 
Jobson V. Eppenheini (1905), 2 L. 11. 468 ; Kemp v. 
iBinay, Imrie (1909), 100 L. T. 996. 

1661 . .] — If the goods dealt with by the 

contract were specific goods, it is not denied but 
that the words “ free on board,” according to the 
general understanding of merchants, would mean 
more than merely that the shipper was to put them 
on board at his expense ; they would mean that 
he was to put them on board at his expense on 
account of the person for whom they were shipped ; 
& in that case the goods so put on board under 
such a contract would be at the risk of the buyer 
whether they were lost or not on the voyage 
(Brett, M.R.). — Stock v. Inolis (1881), 12 
Q. B. D. 564 ; 53 L. .T. Q. B. 356 ; 51 L. T. 449 ; 
5 Asp. M. L. C. 294, C. A. ; o?i appeal, suh nom. 
Inglis V. Stock (1885), 10 App. Cas. 263, II. L. 
Annotations: — Apld. Wimble v. Rosenberg, [1913] 3 K. B. 

743. Consd. Hcalyr. Howlctt, [1917] 1 K, B. 337. Refd. 
Colley V. Overseas Exporters, [1921j 3 K, B, 302. Mentd. 
fie Loudon Comity Commercial RoinHurance Olheo, 
[1922J 2 Ch. 67 ; Sterns v. Vickers, [1923] 1 K. B. 78 ; 
Re Walt, [1927] 1 Ch. 606. 

Incidence of risk.] — See Part IV., Sect. 1, sub- 
sect. 10, B. (c*), ante. 


(c) Other Coyiiracts. 

1662. “ Net proceeds payable to vendor.] — 

Where by a bill of lading, goods were to be delivered 
“ to defts., net proceeds paid to pltf., or to his 
assigns, he or they paying freight for the said goods 
as per charterparty ” : — Held: the freight was 
to be paid by deft., the net proceeds to be jiaid 
pltf. were what remained after such freight & 
other charges had been satisfied. — Thomson v. 
Adam (1821 ), 5 Moore, C. P. 280 ; 2 Brod. & Bing. 
460 ; 129 E. R. 1040. 

1663. Sale “ from the deck.”] — A cargo of ice 
was consigned to pltf., before the ship came into 


harbour defts. purchased the cargo, with a con- 
dition that the ice was to be taken from the ship’s 
deck by them : — Held : the contract “ from the 
deck ” meant that the vendor should pay all that 
was necessary in order to enable the purchaser to 
remove the cargo from the deck & harbour dues 
charged to be paid before goods could be removed 
were payable by the vendor. — Playpord v. 
Merger (1870), 22 L. T. 41 ; 3 Mar. L. 0. 835. 


Sub-sect. 8. — Delivery op Wrong Quan^hty 
OR OP Mixed Goods. 

A. Delivery of Lesser Quantity, 

See Sale of Goods Act, 1893 (c. 71), s. 30 (1). 

1664. Whether buyer need accept.] — Levy v . 
Green, No. 1727, post. 

1665. — — .]“Mobgan V. Gath, No. 1866, post. 

1666. Contracts for two quantities — Second 
quantity residue after delivery of first — Short de- 
livery In both quantities.] — Pltfs., who expected 
to receive 576 bales of cotton from Madras, con- 
tracted to soil 202 bales thereof to C., then 123 to 
defts., then again 154 to defts., & then 97 to G. 
By these contracts the buyers were to take what 
arrived deliverable. Only 275 bales arrived 
deliverable. Pltfs. delivered 60 to 0., 30 to G., 

33 to defts. under their first contract ; they then 
tendered the remaining 152 to defts., in fulfilment 
of their second contract, which defts. refused to 
accept. In an action on the second contract with 
defts. : — Held : such contract meant that pltfs. 
were to deliver &; defts. to accept the residue, up 
to 154, beyond 123 ; & though pltfs. had broken 
their first contract with defts., they had fulfilled 
their second, & were entitled to succeed. — 
Arbutiinot V, Streckeisen (1866), 35 L. J. C. P. 
305. 

1667. Whether pro tanto execution of contract.] 

— (1) In a contract for the sale &> delivery of un- 
ascertained goods c.i.f. the shipmemt of a quantity 
of such goods substantially less than the quantity 
(contracted to be sold is not a substantial or 
jyro ta}ito execution of the contract. Qu. : whether 
in such a contract the sliipment of the full quantity 
would be, in the absence of any agreement to the 
(contrary, a sufTKcient ai^propriation of the goods 
to vest the property in such goods in the purchaser. 

(2) Where such goods are insured by the vendor 
in his own name at their invoice i)rico, together 
with an addition for “ profit ” & are lost during 
the voyage, tlitc purchaser is not (entitled to recover 
from the vendor the sum paid to him by the 
underwriters under this “ profit ” insurance. — 
llARLAND tS6 WoLFF, Lt1>. V, BURSTALL (J.) & OO. 

(1901), 81 L. T. 324 ; 17 T. L. R. 338; 9 Asp. 
M. L. O. 184 ; 6 Com. Cas. 113. 

Amiokilions :—A8 to (1) Consd. Shipton, Anderson v. Weil, 

[1912] 1 K. B. 574. Refd. Wil] lams v. Manlssalian (1923), 

29 C(^ra. Cas. 42. 


— Lial)ilitv for loading charges,] — By 
universal usage, the duty & (expense of 
putting goods on board a ship lies on 
the ship, & that a contract to deliver 
goods f.o.b. cannot be construed as 
relieving a charterer of that burden 
when he happens to bo the buyer of the 
goods.— Clenciaknock Iron & Steel 
Co., Ltd. v. Cooper & Co. (1895), 22 
11. (Ct. of Scan.) 672 ; 32 Sc. L. R. 646 ; 
3 S. L. T. 36.— SCOT. 

r. Export duty — Liability of seller .] — 
Bowhill Coal Co. v. Tobias (1902), 
5 F. (Ct. of Seas.) 262 ; 40 Sc. L. R. 
234 ; 10 S. L. T. 610.— SCOT. 


PART VI. SECT. 2, SUB-SECT. 8.— A. 

1664 i. Whether buyer need OA'cejit ,] — 
McPiiail V. Clements (1884), 1 Man. 
L. R. 165.— CAN. 

1664 ii. .)— Rktiardson v. Ron- 

COE & Rioo (1837), 15 Sh. (Ct. of Sess.) 
952.— SCOT. 

t. Under c.i.f. contract — 

Shortage due to loss loithin contempla- 
tion of parties — Peril of the sea.]— 
Under a c.i.f. contract the possibility 
of loss of the goods is within the con- 
templation of the parties & where a 
loss was due to a peril of the sea, the 
buyer is not entitled to refuse to accept 


delivery by reason of tho tender of a 
less (luantlty than that stipulated for 
ill tho contract. — IUehre v. 'I’a^manian 
Okuuardisi’s & Producers (Jo-opeka- 
tive Assocn., Ltd. (1919), 15 Tas. 
L. R. 07.— AUS. 

1667 i. Whether pro tanto execution of 
contract ,] — Where tho seller has ten- 
dered a quantity substantially less 
than he contract^ to sell, tho buyer 
may reject the whole ; & it la only 
when tho excess or deficiency is so 
slight as to be negligible that the ct. 
will apply tho maxim De minimis non 
curat lex . — Farley & Farley 
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Sale of Goods. 


Sect 2. — Delivery : Sub-sect, 8, <fc BJ\ 

1668. Effect ot acceptance of goods — Liability 
for part retained.] — Bragg v. Cole, No. 1741, 
post 

1669. .] — A. contracted to sell & 

deliver to B. a large quantity of bark He delivered 
a small part only, &> failed to complete his contract. 
B. never returned the pai^t delivered : — Held : 
A. was entitled to set off the value of that part 
against B.’s demand. — S iiipton v, Casson (1826), 

5 B. & C. 378 ; 8 Dow. & By. K. B. 130 ; 4 L. J. 
O. S. K. B. 199 ; 108 E. R. 141. 

1670. .] — Morgan v. Gath, No. 1865, 

post 

1671. Acquiescence in incomplete performance — 
What amounts to.] — A written contract was 
entered into for the purchase of “ 200 or 300 ” 
tons of coals, to be sent by the “ Navigator or 
other vessel.*’ The vendor, residing at Stockton- 
on-Tees, on Dec. 31, 1838, shipped 127 tons of 
coals by the George d: Henry, & on that day wrote 
to the vendee at Southampton, to state what he 
had done, & that he should draw on him for the 
amount. The George dh Henry was sunk at sea 
on Jan. 6, 1839, which fact the vendor, on Jan. 10, 
communicated to the vendee. The vendor’s bill 
was not presented to the vendee until after he 
knew of the loss, & he then refused to accept it, 
but he did not by any other act repudiate the con- 
tract as performed by the vendor : — Held : his 
silence, after receiving the vendor’s statement of 
the mode in wliich he had performed the contract, 
operated either as an admission by him that the 
contract was duly performed, or as evidence of 
acceptance of the substituted t)erformance for that 
originally contracted for. — RiCHARDSON v. Dunn 
( 1841), 2 Q. B. 218 ; 1 Gal. Dav. 417 ; 10 L. J. 
Q. B. 282 ; 6 Jur. 126 ; 114 E. R. 85. 

Annotations : — Refd. Brown r. Hare (1858), 27 L. J. Ex. 372. 

Mentd. Scagravo v. Union Marine Inscc. (1866), L. 11. 1 

C. P. 305. 

1672. Trade custom- — Short delivery made good.] 

— The Mary Ellen, Livingston v» Ralli (1856), 

6 L. T. 661. 

1673. “ Bales.”] — Pltfs. contracted with 

defts. for 1,170 bales of gambler, “ now on passage 
from Singapore, & expected to arrive at London, 
viz. per E, 805 bales, per L,A.D. 365 ” : — Held : 
this was a warranty that such goods were on board ; 
& the ships having arrived with 1,170 packages of 
smaller size than bales, i)ltfs. were entitled to 
maintain an action against defts., evidence was 
admissible to show what the word “ bales ” meant 
by the custom of the trade. — Gorrissen v. Perrin 
(1857), 2 C. B. N. S. 681 ; 27 L. J. C. P. 29 ; 3 
Jur. N. S. 867 ; 5 W. R. 709 ; 140 E. R. 583 ; 
sub nom. Gorissen v, Perrin, 29 L. T. O. S. 227. 
Annotation : — Consd. Corkling v. Massey (1873), L. R. 

8 C. P. 395 

1674. ” Garden weight.”] — Lister & 

Biggs v* Barry A Co. (1886), 3 T. L.^R. 99. 

1675. Order for goods of specified quality — What 
amounts to performance by seller — Full amount 
not obtainable.] — Pltf. wrote to deft., “ I have 
bought 100 cheese, 30 of which are very fine, 
80 lbs. a cheese. The remainder are not so large. 
On receipt of your order I will fomard sample.” 
Deft, replied, ‘‘ You may send me 6 cheddar cheese 
as a sample.” Pltf. sent 6 with a letter, saying, 
” I was obliged to change one of the cheese, fearing 


it would not bear carriage.” Deft, afterwards 
wrote, ” If remainder are as good as sample, you 
may send me 30 more. You may also send sample 
of the smaller ones, & say the lowest price for 
cash.” Pltf. replied, ” Your favour to hand. I 
will send the cheese to-morrow. I could not say 
less than 785.,’ they ought to be 80s.” Pltf. then 
forwarded to deft. ^2 larger cheeses, & 6 smaller 
ones, which deft, refused to accept, as he said, 
on account of badness of quality : — Held : he 
was bound to accept the 12 larger ones, but not 
the 6 smaller ones, as the contract for the larger 
ones did not mean 30 absolutely, but as many of 
the lot of 30 as were of the same quality as the 
samples previously sent, & as the 6 smaller ones 
were sent as samples merely, which deft, was not 
bound to keep. — Symes v. IIutley (1860), 2 L. T. 
509. 

1676. .] — Deft., who resided at 

Liverpool, gave to pltfs., who carried on business 
at Pernambuco, an order to purchase 100 bales 
of cotton of a specified quality, in the following 
terms : I beg to confirm my letter of Feb. 23, 
& hope you will have executed fully all the cotton 
ordered, & consider still in force. If executed, 
please regard this as a new order for 100 more.” 
Pltfs., acting on this order, purchased in the 
market, &. paid for, 94 bales of the specified cotton. 
No direct evidence was given as to the then state 
of the Pernambuco market ; but the circumstances 
of the case rendered it reasonable to infer that 
pltfs., in purchasing 94 bales, had done all that 
was practicable. Deft, declined to jiay for these 
bales on the ground that his order had been 
inadequately performed : — Held : the order must 
be construed with reference to the state of market 
for which it had been given, & it had been sub- 
stantially complied with. — Johnston v, Kershaw 
(1867), L. R. 2 Exch. 82 ; 36 L. J. Ex. 44 ; 15 
L. T. 485 ; 15 W. R. 354. 

Annotation: — Consd. Ireland v. Livingston (1872), L. R. 

5 H. L. 395. 

1677. Order to purchase at certain price — Sellers 
unable to obtain amount demanded at named price.] 

— (1) L. wrote to I. & co. at Mauritius, desiring 
them to ship him 500 tons of sugar at 26.s\ 9d., to 
cover freight & insurance : adding, ” 50 tons more 
or less of no moment, if it enables you to get a 
suitable vessel. I should prefer the option of 
sending vessel to London, Liverpool, or the Clyde ; 
but if that is not compassable, you may ship to 
either Liverpool or London.” I. & co. could only 
procure, at the price mentioned, nearly 400 tons, 
which they purchased from several different 
persons, & sliipped in one vessel to Liverpool. L. 
refused the cargo, & wrote to cancel the order so 
as to prevent any further shipment : — Held : 
under the circumstances L. was bound to accept 
the cargo. 

(2) The terms at a price, “ to cover cost, freight 
& insurance, payment by acceptance on receiving 
shipping documents,” are very usual, & are per- 
fectly well understood in practice. The invoice 
is made out debiting the consignee with the agreed 
price, or the actual cost & commission, with the 
premiums of insurance, & the freight, as the case 
may be, & giving him credit for the amount of 
the freight which he will have to pay to the ship- 
owner on actual delivery, & for the balance a draft 
is drawn on the consignee which he is bound to 
accept, if the shipment be in conformity with his 


Loughmax, [1917] N. Z. L. R. 588. — 

N.Z. 

1668 1. Effect of acceptance of goods 
— Licibility for part retained,] — Emaok 


V. Woods (1908), 39 N. B. R. 111.— 

CAN. 

a. With knowledge of shortage,] 

— Victor Manupaoturing Co. v, 
Regina Trading Co. (1913), 26 W. L, 


R. 157 : 14 D. L. R. 801 ; 6 Sask, 
L. R. 302,— CAN. 

b. Shortage arising from faulty 
estimate of purchaser.] — Clark v. 
White (1879), 3 S. C. R. 309.— CAN. 
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contract, on haying handed to him the charter- 
party, bill of lading, & policy of insurance (Black- 
burn, J.). — Ireland v. Livingston (1872), L. R. 
6 H. L. 395 ; 41 L. J. Q. B. 201 ; 27 L. T. 79 ; 
1 Asp. M. L. C. 389, H. L. ; revag, (1870), L. R. 6 
B. 616, Ex. Ch. ; & restg. (1866), L. R. 2 Q. B. 

AnnoUitions to (1) Refd. .Tolmston v. Kershaw (1867), 

L. R. 2 Exch. 82. As to (2) Consd. Biddoll v. E. Clemens 
Horst Co,, [1911] 1 K. B. 934 ; j^nhold Karberg 
Blythe, Green, Jourdain, Theodor Schneider v. Biu'gett 
& Newsam, [1916] 1 K. B. 496 ; Johnson v. Taylor, 
[1920] A C. 144. Re!d. Dnfonrcet v. Bishop (1886), 18 
Q. B. D. 373 ; Dupont v. British South Africa Co. (1901), 
1 8 T. L. R. 24 ; Strbms Bruks Aktie Bolag v. Hutchison, 
[1905] A. C. 515 ; Landauer v. Craven & Speeding, [1912] 
2 K. B. 94 ; Groom i;. Barber, [1915] 1 K. B. 310 ; Manbre 
Saccharine Co. v. Corn Prodiicts Co., [1919] 1 K. B. 198 ; 
Wilson, Holgate v. Belgian Grain & Produce Co., [1920] 
2 K. B. 1 ; Diamond Alkali Export Corpn. v. Bourgeois, 
[1921] 3 K. B. 443. Oenerally, Mentd. Imperial Ottoman 
Bank v. Cowan (1874), 31 L. T. 336 ; JelTerson v. Qucriu^r 
(1874), 30 L. T. 867 ; Re Tappenbeck, Kx j). Banner (1876), 
24 W. 11. 476 ; Cassaboglou v. Gibb (1883), 11 Q. B. D. 
797 ; Lindsay, Gracio v. Barter (1885), 2 T. L. Tl. 4 ; 
Loring v, Davis (1886), 32 Ch. D. 625 ; Bank of England 
V. Vagliano, [1891] A. C. 107 ; Swan v. Mellen (No. 2) 
(1892), 36 Sol. Jo. 668 ; Furness. Withy v. White. [1894] 
1 Q. B. 483 ; Scholfield v. Londcsborough, [1896] A. C. 
514 ; Miles v. Haslohurst (1906), 23 T. L. U. 142 ; Houlder 
Public Works Coinr., Public Works Comr. v. Ilonlder, 
11908) A. C. 276; Kepitfgalla Biibbcr Instates v. National 
Bank of India, [1909] 2 K. B. 1010 ; The Kronprinzessin 
Cecilie (1915), 32 T. L. K. 139 ; Wcigall v. lUmciman 
(1916), 85 L. J. K. B. 1187 ; Macmillan London Joint 
Stock Bank, [1917] 2 K. B. 439 ; Gould v. S. E. & C. Ry., 
[1920] 2 K. B. 186 ; Weiss, BihcUer & Brooks v. Farmer, 
[1923] 1 K. B. 226 ; Finn v. Shelton Iron, Steel & Coal Co. 
(1924), 131 L. T. 213 ; Westminster Bank v. Hilton (1926), 
136 L. T. 315 ; Sassoon International Banking Corpn., 
[1927] A. C. 711. 

1678. General contract for supply for certain 
period — Failure to supply amount called for — 
Such amount not unreasonable or impossible.] — 

Under a general contract to supply oil at certain 
prices for a certain period the vendors were lield 
liable for breach of contract in failing to supply 
oil in amounts called for, such amounts having been 
held not unreasonable & not impossible to supply. 
— Winter v. Standard Oil Co. of New York, 
[1920] 3 W. W. R. 271 , P. 0. 

Whether amounting to cheating or obtaining on 
false pretences.] — See Criminal Law, Vol. XV., 
pp. 977-979, 987, Nos. 10,933, 10,951-10,954, 
10,965, 10,908, 11,055. 

B. Delivery of Greater Quantity, 

See Sale of Goods Act, 1893 (c. 71), s. 30 (2). 

1679. General rule — Buyer need not accept.] — 
Lovat V. Parsons (1774), 1 Cowp. 61 ; 98 E."R. 
967. 

1680. .] — The declaration stated that 

deft., carrying on business at Liverpool, sent & 
delivered to pltfs., carrying on business at New 
Orleans, an order to purchase cotton for deft., 
viz. if they, pltfs., could purchase cotton at such 
price as to stand in, laid down in Liverpool, all 
charges included, Liverpool fair 9}d. per lb., good 
fair lOd. per lb., then pltfs. were to purchase 
cotton to the extent of 200 bales, & if at Jd. per 
lb. under those prices, 300 bales ; if a Jd. per lb. 
under those prices, 400 bales ; & to draw bills of 


exchange on deft, for the amount of the price. 
The declaration then averred that pltfs. accepted 
the order, & promised to perform all things therein 
contained to be by them perfonned, in con- 
sideration of the premises deft, promised to accept 
& receive the cotton to be purchased by pltfs. in 
ursuance of the order, & to accept any bill drawn 
y pltfs. on deft, for the price of the cotton. The 
declaration then averred that pltfs. did purchase 
a large quantity, to wit 206 bales of Liverpool 
fair cotton, at such a price as to stand in OJd. 
per lb. laid down in Liverpool, all charges included : 
it then stated the shipping of the cotton, that pltfs. 
drew a bill for the amount, that afterwards, to 
wit. on etc., the said cotton arrived in Liverpool, 
& then was ready to be delivered to deft., of all 
which he had notice ; & pltfs. afterwards, to wit, 
on etc., requested deft, to accept the said cotton, 
& to accept the said bill of exchange, which was 
then presented to deft, for acceptance. Breach, 
that deft, did not nor would accept the cotton so 
purchased, or any part of it, did not nor would 
accept the bill, or pay or satisfy pltfs. for the said 
cotton : — Held : the declaration was ill, as it did 
not sufficiently show that pltfs. were ready & 
willing to deliver the 200 bales only. — Dixon v, 
Fletcher (1837), 3 M. & W. 146 ; Murp. & H. 
342 ; 150 E. R. 1092. 

Annotation : — Refd. Levy v. Green (1859), 1 E. & E. 969. 

1681. Effect of acceptance of goods — Buyer liable 
only for part retained.] — Deft, ordered of pltf. two 
dozen of port & two dozen of slierry, with the 
understanding that, if it were not approved, he 
should return it. Pltf. sent him f()ur dozen of port 
tSc four dozen of sherry. Deft, was not satisfied 
with its quality, & returned the whole, except one 
bottle of the port & one dozen of the sherry, with 
a letter to pltf., in which he stated that his order 
was for two dozen of each kind of wine ; that he 
should not have refused to keep the four dozen if 
the quality had suited him, but that, as it did not, 
he returned the four dozen of port, minus one 
bottle, which he had tasted, & three dozen of the 
shen*y : — Held : deft, was liable only for the price 
of the wine he actuallv kept. — Hart r. Mills 
(1846), 15M.&W.85 ; 15 L. J. Ex. 200 ; 153 E.R. 
771. 

Annotation : — Refd. Levy v. Green (1857), 8 E. & B. 575. 

1682. Amounts to new contract.] — Cunliffe v, 
Harrison, No. 1111, ante. 

1683. Selection from larger quantity — To meet 
requirements of contract.] — A contract for the sale 
of cotton of a given quality is not performed on the 
part of the seller, by a tender of a larger quantity, 
out of which the buyer is requii’ed to select those 
bales which answer the description of the cotton 
contracted for. — Ryiands v, Kreitman (1865), 19 
C. B. N. S. 351 ; 144 E. R. 823. 

1684. Waiver of objection to delivery.] — 
Franqopulo & Co. V, Lomas & Co. (1902), 18 
T. L. R. 461, C. A. 

1685. Excess unimportant — Whether buyer may 
reject whole.] — Shipton, Anderson & Co. v. Weil 
Brothers & Co., No. 1703, posi. 
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1679 i. General rule — Buyer need not 
accept.] — Shannon v. Barlow (1864), 
15 L C. L. R. 478.— IR. 

c. Effect of acceptance of goods — 
Whether agreement to purchase excess 
implied.] — Whei*e goods are delivered 
in excess of the quantity purchased, 
an agreement to purchase the excess 
will not be Inforroa unless the conduct 
of the purchaser in retaining the goods 
amounts to an acceptance thereof. — 
Donaldson v. Morris, [1912] 0. P. D. 
339.— S. AF. 

J. — VOL. XXXIX. 


1 684 1 . Waiver of objection to delivery, ] 
— Defts., with the knowledge that a 
consignment of goods was in excess of 
the quantity ordered by thorn, made 
no objection on that ground, though 
negotiations took place for a reduction 
in price, on account of delay, etc., but 
took into stock fifteen out of twenty- 
five cases sent. The other ten cases 
remained In bond till they were sold 
to pay duties : — Held : there was 
evidence on which a waiver of any 
objection as to the oxoess was properly 
found. — Qoodykar Rubber Oo. v. 
Foster (1882), 1 O. R. 242. — CAN. 


d. Effect of retention of bill of 
lading after rejection of goods.] — Whoa 
the buyer of goods exercises his right, 
under Sale of Goods Act, R. S. M. 1902, 
c. 152, s. 30, to reject the goods because 
the seller cieliverod a quantity larger 
than that contracted for & also de- 
livered goods contracted for mixed 
with goods of a different description 
not included in the contracts, the 
retention by the buyer of the bill of 
lading creates no liability on his part. 
— SCHWEiaER V. VlNEBERQ (1910), 19 
Man. L. H, 328.— CAN. 


O O 
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Sale of Goods. 


Sect 2« — Delivery : Sub-aect, 8, (7.] 

C, Latitude Allowed as to Quantity, 

See Sale of Goods Act, 1893 (c. 71), s. 30. 

1686. Use of about “ more or less — 
Seller may not go outside margin.] — Cross v, 
Egun, No. 1700, post, 

1687. Unless qualifying provisions.] — 

Beuteb V, SAliA, No. 1827, post, 

1688. .] — By a contract for the sale 

of 4,000 tons of meal the sellers were allowed to 
tender for delivery within “2 per cent., more or 
less.” The sellers considerably exceeded that 
allowance & the buyers refused to take delivery : 
— Held : the ct. would not make further variation; 
& the buyers were entitled to refuse to take 
delivery, since where there is a limited variation 
in the amount to be delivered expressed between 
the parties to a contract it should be adhered to, 
unless it be no more than a matter of a few pounds 
or ounces in the case of tons or hundredweights. — 
Payne & Routh v, Lillico & Sons (1920), 36 
T. L. R. 669. 

1689. Right of seller to keep within 

margin.] — Re Thornett & Fehr &y hills, Ltd., 
No. 2551, post, 

1690. Words of estimate.] — A club estab- 

lished for the supply of coal to its members, by 
their rules, duly certified, appointed a secretary 
& treasurer. The duty of the secretary was, 
amongst other things, to receive the members’ 
.subscriptions, & pay them to the treasurer, &, 
when necessary, to write to sucli merchant as the 
members might select for tenders for coals, to be 
'delivered at the members’ houses, & when the 
tender was accepted by th' club, to draw up an 
agreement for the merchant to sign. The duty 
of the treasurer was, amongst other things, to pay 
the coal merchant as soon after every delivery 
as he should receive an order, signed by the 
secretary & chairman, & such order was to be 
given on the next Thursday night after each de- 
livery. Pltf. having made a tender, which was 
accepted, to sux>ply coals to the club, entered into 
a written agreement, signed by himself the 
secretary, to supply 100 tons, “ more or less,” 
to be delivered at the members’ residences, & he 
delivered 127 tons according to the directions given 
by the secretary. Wlien the time for payment 
arrived there was only sufficent money in the 
hands of the treasurer, owing to the default of 
the secretary, to satisfy a jiortion of pltf.’s claim : 
that amount was paid to him, & he sued deft., a 
member of the club, for the residue : — Held : 
(1) deft, was liable. (2) the delivery of 127 tons 
was according to the contract, which specified 
“100 tons, more or less.” — Cockerell v. 
Aucompte (1857), 2 C. B. N. 8. 410 ; 26 L. J. C. P. 
194 ; 3 Jur. N. S. 844 ; 5 W. R. 633 ; 140 E. R. 
489. 

Amuitaiions : — As to (1) Refd. Dean v. Mcllard (18G3), 15 

C. B. N. S. 19 ; l)e Vries v. Corner (1805), 13 L. T. 636 ; 

Iloyal Albert Hall Corpn. v. Winchllsea (1891), 7 T. L. R. 

362. 

1691. .] — Deft., a wool buyer, pur- 

chased of pltfs., sheep farmers, a quantity of wool, 


described in the written contract simply as “ your 
wool.” A previous conversation had taken place 
between the parties, in which pltfs. had stated that, 
besides their own clip of wool, they had purchased 
the clips of four or five neighbouring farmers, whose 
names were specified, & that altogether the 
quantity amounted to “ 2,300 stones, a hundred 
stones more or less”: — Held: (1) in an action 
against the defts. for not accepting the wool, 
that evidence of this conversation was admissible 
to explain what was meant by the term “your 
wool ” ; (2) this conversation was not thereby made 
part of the contract, so that the quantity specified 
became an ingredient in the contract, & the 
contract was performed by pltfs. sending all the 
wool which they then had, amounting to 2,505 
stones. — Macdonald v, Longbottom (I860), 1 
E. & E. 987 ; 29 L. .T. Q. B. 256 ; 2 L. T. 606 ; 
6 Jur. N. S. 724 ; 8 W. R. 614 ; 120 E. R. 1181, 
Ex. Ch. 

Amwtaiions : — As to (1) Consd. Miimford v. Gotblng’ (1859), 
7 C. B. N. S. 305. Apld. Newell v. Radford (1867), L. R. 
3 C. P. 52. Consd. Buxton v. Rust (1872), L. R. 7 Exch. 
279 ; Bank of New Zealand v. Simpson, [1900] A. C. 182. 
Refd. CuUon V. O'Meara (1867), 15 W. H. 1174 ; Crane v. 
PoweU (1868), 17 W. R. 161 ; Hofflold v. Meadows (1869), 
L. R. 4 C. P. 595 ; Roden v. London Small Arms Co. 
(1876), 46 L. J. Q. B. 213 ; Cunnln[?liam v. Dunn (1878), 
3 C. P. D. 443 ; Mc(3ollin v. Gilpin (1881), 6 Q. B. D. 516; 
Plant V. Bourne (1897), 76 L. T. 820 ; Krcll v. Henry, 
[19031 2 K. B. 740 ; G. W. Ry. & Mid. Ry. v, Bristol 
Corpn. (1918), 87 L. J. Ch. 414. 

1692. .] — A. M., on behalf of the firm 

of M. & CO., merchants in Q., of which he was a 
member, entered into the following contract with 
R. M. ; — “ R. M. sells, & Messrs. M. & co. buy all 
of the spars manufactured by R. M., say about 600 
red pine spars, averaging by culler’s measurement 
in Q. 16 imjhes, at th4 sum of, etc., delivered free 
of charge in Q. Tlie above spars will be out of 
the lot manufactured by J . B., the lengths of which, 
according to his specification, I am satisfied with.” 
The lot manufactured by J. B. was found to con- 
sist of 603 spars, of wliich only 496 averaged 16 
inches : — Held : M. & co. were bound to accept 
the 496 spars at the rate agreed on, the words 
“ say about 600 red pine spars” being words of 
expectation & estimates only, & not amounting to 
a warranty. — McOonnel v. Murphy (1873), L. R. 
5 P. C. 203 ; 28 L. T. 713 ; 21 W. R. 609, 
P. C. 

1693. .]— Pltfs., having been informed 

by S., a commission agent, that defts. had a 
quantity of old iron in their yard for sale, “ about 
150 tons,” wrote to defts., “ we arc buyers of good 
wrought scrap iron, free of light & burnt iron, for 
our American house, & understand from 8. that 
you have for sale about 150 tons. Wo can offer 
you 805. per ton.” There were three intermediate 
letters relating to the x^lacc of delivery & expense 
of carting, & then defts. wrote, “ we accept your 
offer of the 14th & 19th inst. for old iron, viz., 
80.9. per ton. We delivering alongside vessel in 
one of the London docks. Please let us know 
when you can send a man here to see it weighed, & 
also inform us where to send it.” Before S. saw 
pltfs. he had seen a heap of iron in the yard of 
defts., who were builders, & said, “ you seem to 
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1690 i. Use of abo'ut " ** more or 

less “ — Words of estimate.] — .Tones v. 
New Zealand Trust & Loan Co., 
X^TD. (1900), 19 N. Z. L. R. 449.— 
N.Z. 

1690 11. .] — A steel oo. 

entered Into a written contract with 
the contractors for the Forth Brldjfe to 
supply “ the whole of the steel required 
for the Bridge except 12,000 tons " at 


certain prices “ the estimated quantity 
()f steel to be 30,000 tons, more or 
less " : — Held : under the contract the 
contractors were bound to take the 
whole steel required for the Bridge, the 
mention of 30,000 tons being merely 
by way of estimate. — Tancred, Arrol 
& Co. V, Steel Co. of Scotland 
(1890), 17 R. (Ct. of Sess.) (H. L.) 31 ; 
27 Sc. L. R. 463.— SCOT. 

1690111. .] — De Villikrs 

V, Nioiiollas &Oo. (1907), 24 S. C. 


208.— S. AF. 

0^ TFords of expectation.] — 

Stokes v. Hart (1887), 8 N. S. W. L. R. 
(Law) 447 ; 4 N. S. W. W. N. 114.— 
AUS. 

f. Reasonable departure allowed,] 

— Canada Law Book Co. v. Boston 
Book Co. (1922), 66 D. L. R. 209.— 

CAN. 

g. .] — Where a vendor 

sold “ about 500 bags of wheat " : — 
Held : he bound himself to deliver 600 
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have about 160 tons there.” The reply waSi 
** Yes, or more,” Defts. only delivered forty-four 
tons, that being the quantity of the heap in the 
yard, & pltfs. recovered £60 damages in an action 
for short delivery : — Held : (1) the words “ about 
150 tons ” were merely words of estimate & 
expectation & tlicre was no warranty as to 
quantity, & thei‘efore defts. were not bound to 
deliver 150 tons; (2) the subject-matter of the 
contract was not 150 tons of iron, but the iron 
which S. had seen in defts.’ yard. — McLay & Co. 
V, Perry & Co. (1881), 44 L. T. 152. 

Anrwtatiom i~A 8 to (1) Distd. Tobbitts v. Smith (1917), 
33 T. L. R. 260. As to (2) Apld. Re Harrison & Rlioks, 
Lambert, (191 7] 1 K. B. 755. 


1694. .] — Buyers verbally agreed with 

a seller to purchase the remander of a cargo of 
wheat ex Clodmore which the seller estimated at 

5,400 quarters. At the same time of the verbal 
agreement the buyers stipulated that they should 
have the whole of the remainder of the cargo. On 
the same day the seller sent to the buyers a contract 
in writing by which he sold to the buyers “ the 
remainder ” of the cargo ” more or less about 

5.400 quarters Manitoba wheat ... at Hull ox 
Clodmore,** The buyers accepted delivery of 
about 6,400 quarters. The sellers had, in fact, 
made a miscalculation, & at the time of the sale 
he had 574 quarters more than 5,400 quarters in 
hand. Kules & conditions were indorsed on the 
written contract, of which condition 3 was as 
follows : ” The word ‘ about ’ when used in re- 
ference to quantity shall mean within 5 per cent, 
over or under the quantity stated.” The buyers 
contended that, having regard to the conditions, 
the most they could be compelled to accept was 

6.400 quarters, plus 270 quarters, i.e. plus 5 per 
cent, on the 5,400 quarters : — Held : the words 
” more or less about 5,400 quarters ” were merely 
words of estimate ; the subject-matter of the 
contract was a sale of the whole of the remainder 
of the cargo, the governing words being 
” reinainder ” ; & the buyers must accept the 
remainder, although it amounted to more than 
.5,400 quarters with a margin of 5 per cent. — Re 
Harrison &; Micks, liAMBERT & Co., [1917] 1 
K. B. 755 ; suh nom. Harrison v. Micks, Lambert 
& Co., 80 L. J. K. B. 573 ; 116 L. T. 600 ; 33 T. L. 
R. 221 ; 14 Asp. M. L. C. 70 ; 22 Com. Cas. 273, 
I). C. 

Annotation Tebbltts v. Smith (1917), 33 T. L. R. 

508. 


1695. Evidence to explain — Mercantile 

usage.] — Cross v, Bolin, No. 1700, post, 

1696. .]— Pltfs. sold to defts. 

upon the terms of the conditions & rules of the 
London Dried Fruit Assocn., “ about 4,000 ” cases 
of currants, to be shipped per steamer to London. 
By one of the rules of the Assocn. ” about ” in 
reference to quantity of packages meant not more 
than 5 per cent, more or less : — Held : a tender of 
bills of lading for 4,202 cases was not a good tender. 
— Lomas & Co. v. Barff, IjTD., Frangopulo 
Co. V. Lomas & Co. (1901), 17 T. L. R. 437 ; on 
appeal, siih nom, Frangopulo & Co. v. Lomas & 
Co. (1902), 18 T. L. R. 461, C. A. 

1697. .]-~Deft8. sold to pltfs. 

“about” 18,500 tons of Northumberland coal 
under two contracts, deliveries to be in as nearly 
equal monthly instalments as possible over a given 
period. Defts. having so far made the deliveries 


in approximately equal quantities, delivered M 
their lost monthly instalment a shipment of 466 
tons short. In an action by the purchasers for 
damages for short delivery : — Held : there is a 
custom of the Newcastle coal trade that the word 
“ about ” gives to the vendors an option up to 

5 per cent, in either direction, & the custom being 
proved, defts. had made no default in fulfilling 
their contracts, inasmuch as the word “ about ^ 
referred to the total amounts to be delivered under 
each contract respectively, & not merely to 
the “last instalment.” — Soci6t6 Anonyme 
L’Industrielle Russo -Belge v, Scholefield & 
Son (1902), 7 Com. Cas. 114, C. A. 

1698. Local trade custom.] —Resps. 

agreed to supply to applts. “ the whole of the stiel 
required by you,” for certain works then in course 
of construction. The contract was made subject 
to certain general terms & conditions, which 
contained the clause “ The estimated quantity of 
steel we understood to be 30,000 tons more or 
less.” ; — Held: (1) rosps. were entitled to supply 
all the steel requued in excess of the estimated 
quantity of 30,000 tons, & the contract was 
not qualified or affected by the clause stating 
that the estimated quantity was “ 30,000 tons more 
or less ” ; (2) & evidence of an alleged custom in 
the Glasgow steel trade, as to the interpretation 
of contracts containing such a clause, was not 
admissible. — Tancred, Aiirol Co. v. Steel Co. 
OF Scotland (1890), 15 Api^. Cas. 125 ; 62 L. T. 
738, H. L. 

Annotations : — As io (1) Reid. Kensington Electric Lighting 

Co, V. Nottlng UllI Electric Lighting Co. (1918), 82 J. P. 

197. Generally, Mentd. Caledonian Insce. v. Gilraoup, 

11893] A. O. 85 ; Bonrne v. Keane, [1919] A. C. 815. 

1699. Goods deliverable by instalments — 

Application to particular instalment.] — Soci6t6 
Anonyme L’Industriellb Russo-Belgb v, 
Scholefield & Bon, No. 1097, ante, 

1700. Considerable excess — Duty of seller to show 
excess contemplated by buyer.] — Pltfs. agreed to 
purchase of defts. “ about 300 quarters, more or 
less,” of foreign rye, shipped on board the A, E, 
at Hamburgh, at a ceHain price, subject to the 
vessel’s safe arrival with the goods on board, & 
being unsold at Hamburgh. The ship brought 
350 quai'ters, & defts. refused to deliver any part 
unless pltfs. would accept the whole. Pltfs. 
abandoned the contract, &; brought an action to 
recover back a sum of money which they had paid 
for 300 quarters : — Held : by the words “ about,” 

6 “ more or less,” the parties could not be taken 

to have contemplated so large an excess as fifty 
over 300 quarters ; at all events it lay on defts. 
to show that such an excess above the quantity 
named was in contemplation ; & if from the 

obscurity of the contract they were unable to do 
so, their defence failed ; semhle : evidence of 
merchantile men as to the effect of the words 
“ about,” &: “ more or less,” in such a contract, 
was not admissible.— C ross v, Eglin (1831), 
2 B. & Ad. 100 ; 9 L. J. O. S. K. B. 145 ; 109 E. R. 
1083. 

Art notations : -Reid. Gwillim r. Danlell (1835), 1 Gale, U3. 

Mentd. Maxwell v, Bcare (1854), 23 L. T. O. S. 1. 

1701. “ Not less than ” — Words of contract not 
expectation.] — Assumpsit on the following con- 
tract. “ J. S.,” deft., “ sold to L. & co.,” pltfs., 
“ what he may pull, up to Jan. 6, say not less than 
100 packs, of combing skin at 7 \d, per lb. delivered 


hags with a roasonahlo allowance for 
short delivery. — Joubkbt Brothkrs 
V. Abrahamson, [1920] C. P. D. 103. 

— S. AF. 

h. Two margins allowed — Delivery 
of one above minimum.]— A delivery of 


201 head was held to satisfy a oontraot 
to sell “ between two to three hundred 
head cows.** — Yeast v, Kviqht 5c 
Watson (Alta.), [19191 2 W. W. K. 
467.— CAN. 

k. ** Kstimated at ** — Whether de- 


livery of more or less 'permitted ,} — 
SEm. r. Brown (1884), 6 N. S. W. 
L. R. (Law) 289 ; 1 N. S. W. W. N. 
10.— AUS. 

1. “ Approocimately *’ — Slight un- 

importarit excesses allowed.] — British 
0 0 2 
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Sale of Goods. 


Sect 2. — Delivery: Syb-aect 8, C., D. E,'\ 

in M., allowing 3 months’ interest for ca;Sh, in 
clean & dry condition. B. Dec. 12/48.” Aver- 
ments that deft, was a puller or preparer for sale 
of combing skin, which is a kind of wool. Mutual 
promises. Breach, that deft, did not deliver 100 
packs. On demurrer : — Held : the words “ say 
not less than 100 packs ” were not mere words of 
expectation, showing what the parties supposed 
the quantity would prove to be, but amounted 
to a contract to delivei* at least that quantity ; & 
the breach was well assigned. — Leeming v. Snaith 
(1851), 10 Q. B. 275 ; 20 L. J. Q. B. 164; 16 
L. T. O. S. 362 ; 15 Jur. 988 ; 117 E. R. 884. 
Annotations: — Oonsd. MoConnel v. Murphy (1873), L. R. 5 

P. C. 203. Befd. Morris v. Levison (1876), 1 C. P. D. 155. 

1702. “ Any less number that may arrive.’*] — 
Defts. contracted to buy of pltf. “115 bales, 
containing 18,440, or any less number that may 
arrive, East India hides, shipped per “ Ontario ^ 
Calcutta to Hamburgh, & to be delivered in 
London, at ll^d. per lb. round, but the wrappers 
to be charged at 8d. per lb.” The ship having 
been compelled by stress of weather to put back to 
Calcutta, 18 of the bales were found to be damaged, 

& were sold. The remaining 97 bales arrived, 
but defts. refused to accept them : — Held : the 
words “ or any less number that may arrive,” 
applied to the number of bales, & not merely to 
the number of hides, & consequently defts. were 
liable for not accepting the 97 bales. — Beckh v. 
Rage (1860), 7 C. B. N. S. 861 ; 141 E. R. 1054, 
Ex. Ch. 

1703. Trifling excess — Disregarded.] — Under a 
contract for the sale of a cai go of wheat weighing 
10 per cent, more or less than 4,500 tons, the sellers 
tendered a cargo weighing 55 lbs. more than the 
maximum quantity of 4,950 tons. The sum 
payable for the 55 lbs. at the contract price woidd 
nave been about 4.<?., but the sellers never claimed 
payment thereof. The buyers rejected the whole 
cargo solely upon the ground that the quantity 
tendered was 55 lbs. in excess of the contract 
quantity ; — Held : as the quantity in excess was 
BO trifling & the sellers had not claimed the price 
thereof, the sellers had substantially performed 
the contract, & the buyers were not entitled to 
reject the cargo under Sale of Goods Act, 1893 
(c. 71), s. 30 (2), which provides that, “ where the 
seller delivers to the buyer a quantity of goods 
larger than he contracted to sell, the buyer . . . 
may reject the whole.” — Siiipton, Anderson & 
Co. V. Weid Brothers & Co., [1912] 1 K. B. 574 ; 

81 L. J. K. B. 910 ; 106 L. T. 372 ; 28 T. L. R. 
269 ; 17 Com. Cas. 153. 

1704. .] — Payne & Routh v, Lillico 

& Sons, No. 1688, ante, 

1705. Two margins allowed — Seller must deliver 
up to maximum — Buyer need not accept more than 
minimum.] — Doe v, Bowater (W. H.), Ltd., 
[1916] W. N. 185. 

1706. Two margins estimated — Whether seller 
must deliver minimum.] — Deft, agreed by letter to 
sell & deliver to pltfs. “ quantity salved Australian 
basils estimated 8/10 tons at 13-7/8d. per lb.,” 
but failed to deliver more than 6 tons 3 cwt. 2 qr. 

In an action by pltfs. against deft, for damages 
for breach of contract : — Held : deft, was not 
bound to deliver a minimum quantity of 8 tons 

Whig PuBLisraxa Co., Ltd. v, Eddy ence to particular 


& therefore the action failed. — ^T bbbitts Brothers 
V , Smith (1917), 33 T. L. R. 508, C. A. 

D* Quantity Specified by Reference to Particular 
Standard or Circumstances, 

1707. Quantity ascertained by reference to par- 
ticular standard — ^Ascertainment of standard ren- 
dered impossible — By buyer.] — If a party entitled 
under a contract to receive a profit from another, 
by his owh act so confounds the measure of that 
which he was to receive, that it can be no longer 
ascertained, he vacates his whole claim. 

A. agreed to find sufficient coals for B.’s engine, 
to draw water from A.’s mine, & B.’s little coal, 
as they then stood. B. sunk to a lower seam, in 
draining which he drained the other two seams, 
but consumed for his engine more coal than 
before : — Held : A. was no longer bound to furnish 
any coal, because B. had destroyed the measure of 
sufficiency. — P ringle v , Taylor (1809), 2 Taunt. 
150 ; 127 E. R. 1034. 

Annotation: — Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 

1708. Quantity ascertained by reference to par- 
ticular circumstances — Amount manufactured — 
Specified quantity mentioned.] — Assumpsit on an 
agreement, by which deft, agreed to sell, & pltf. 
to purchase, all the naphtha which deft, might 
make from June 1 next, for & during the term of 
two years, say from 1 ,000 to 1,200 gallons per month, 
at tlic rate of 2s. 6d. per gallon, etc. ; & it was 
agi'eed, that, should pltf. be desirous of dissolving 
the contract before the expiration of the term, he 
should be at liberty so to do, on giving deft, three 
months’ notice. The declaration averred that the 
quantities of naphtha that deft, ought to have 
made during a i)eriod'of ten months, under the 
agi*eement, at the rate of from 1,000 to 1,200 gallons 
per month, & to have sold & delivered to pltf., 
amounted to a much larger quantity than he had 
sold & delivered, viz. 7,000 gallons more ; yet that 
deft, had not sold & delivered same to him : — Held : 
the declaration could not be sustained. — Gwillim 
r. Daniell (1835), 2 Cr. M. R. 61 ; 1 Gale, 143 ; 
6 Tyr. 644 ; 4 L. J. Ex. 174 ; 150 E. R. 26. 
Annotations: — Distd. Leeming v. Snaith (1851), IG Q. H. 

Apprvd. McConnel r. Mnrphy (1873), L. K. 5 C. 
lentd. Morris v. Levison (187G), 1 C. P. D. 155. 

1709. Buyer’s requirements.] — By an 

agreement under seal, pltf. engaged, during the 
period of three yeai\s, to supply defts., a gas co. 
incorporated by Act of Parliament, with such 
quantities of jiipes, etc., as should, from time to 
time, during the period, be required by defts., 
at given prices : — Held : pltf. was bound to supply 
all such pipes as the co. might reasonably require 
for all such works as they were actually carrying 
on imder the authority of their Act. — W hitehouse 
V . Liverpool Gas Co. (1848), 5 C. B. 798 ; 17 
L. J. O. P. 237 ; 136 E. R. 1093. 

1710. Right to insist on quantities 

expressly stipulated for.] — By a contract made 
between the Eastern Counties Ry. co. & defts., it 
was, amongst other things, provided that defts. 
should supply & the co. should purchase, subject 
to the terms & to the extent thereinafter men- 
tioned, all the coke that should be required by 
the co. for working their railways between London 
& Cambridge & London & Colchester. By the 
fourth clause the co. engaged to take from defts. 
650 tons & 100 tons of coke weekly during the 

latter as much canal coal, within cer- 
tain llmlta, 08 they should ** require ** ; 
— Held : this did not mean as much as 
they should demand, but as much as 
they should require for the puroose of 
their manufeicttire. — N orth Bbitibh 


(E. B.) Co., Lin. (1921), 59 D. L. R. 
77.— CAN. 

PART VI. SECT. 2, SUB-SECT. 8.— D. 

m. Quantity ascertained by refer- 


circumstances — 
Buyer* s requirements — For purpose of 
buyer* 8 bumiess .] — By the terms of an 
aifreement between a coal master & a 
co. for the manufacture of coal oil, the 
former became bomxd to supply to the 
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period of seventeen years ; & they further agreed, 
that if they should require more than those 
quantities for the working of their railways they 
would take same from defts., with a proviso that, 
if they should require less than the stipulated 
quantities, the supply should be reduced 
accordingly, upon their giving defts. three months* 
notice. By the eleventh clause, the co. engaged 
that “ so long as defts. should punctually <fe duly 
supply the coke <fc so long as same should be of 
the best quality they would abstain from making 
purchases of coke for their lines of railway afore- 
said from any other persons:” — Held: the 
readiness & willingness of the co. to take from defts. 
all the coke they required for the purpose of their 
railways was not a condition precedent to their 
right to insist upon being supplied with the 
quantities expressly stipulated for; & consequently, 
the fact of the co. having bought coke from other 
per^ns afforded no answer to an action by them 
against defts. for a failure to deliver the quantities 
contracted for. — Eastern Counties Ry. Co. v. 
Philipson (1855), 10 C. B. 2 ; 24 L. J. C. P. 140 ; 
25 L. T. O. S. 81 ; 139 E. R. 053. 

Annotation : — Mentd. Kldner v, Stimpson (1918), 34 T. L. It. 

434. 

1711. .] — Tancred, Arrol & Co. p. 

Steel Co. of Scotland, No. 1098, an/e*. 

1712. .] — H. being about to erect a 

factory for the purpose of carrying on the business 
of manufacturing explosives under the name of 
deft, co., appointed a manager to have sole charge 
of the business. The manager’s oTice was used 
as the office of the co. The manager, without 
express authority from II,, entered into a contract 
for the purchase by the eo. from pltfs. of all the co.’s 
“requirements” of nitric & sulphuric acid, • 
estimated at 500 <fc 750 tons respectively, during 
twelve months from the date of the contract. 
Subsequently the manager gave notice to pltfs. 
to deliver 15 tons under the contract. The co. 
never started business, & the undertaking was 
abandoned by H. within the twelve months. The 
acceptance of the 15 tons was refused. In an 
action by pltfs. against the co. for breach of 
contract to purchase 500 & 750 tons : — Held : the 
manager had been held out by II. as ha^^ng 
authority to enter into the contract, A the contract 
was binding on IT., but by the contract the co. 
had only agreed to buy such acid as might be 
required, & none having been in fact required, 
there had been no breach, except as to the 15 tons 
for which IT. was liable to pay. — Berk (P. W.) 
& Co., I.td. V. International Exi^losives Co. 
(1901), 7 Com. Cas. 20. 

1713. .] — A.-G. V. Stewards &> Co., 

Ltd. (1901), 18 T. L. R. 131, Tl. L. ; revsg. S. C. 
sub nom. Stewards & Co., JjTD. v. li. (1900), 17 
T. L. R. Ill, C. A. 

Annotation ff : — Befd. Berk v. Iiiternatloual ExploHlvo8 Co. 

(190J), 7 Com. Cas. 20; Kensington & Knightsbrldgo 

Electric Lighting Co. v. Netting: Hill Electric Lighting Co. 

(1918), 87 L. J. K. B. 565. 

1714. Action for breach of contract to 

deliver — Necessity for averring purpose for which 
goods are to be used.] — Wood v . Copper Miners’ 
Co., No. 2534, post 

1715. ‘‘ All waste as it comes from stills — 

During occupancy of premises.] — Pltf. agreed to 
let, & defts. to take, for one year, at a stipulated 
rent, certain works & buildings ; & pltf. agreed 
to supply to defts. the whole of the chlorine still 

Oil & Candle Co. v. Swann (1868), 6 
Maeph. (Ct. of Sess.) 835 ; 40 Sc. Jiir. 

444.— SCOT. 

WUhin contemplation 


waste as it came from their stills, neither adding 
to nor taking anything from “ same,” at the rate 
of 2s. 6d. for every 21 cwt. of waste so supplied, 
with the understanding that defts. were to have 
the option of a lease of the premises for seven or 
fom’teen years at the same rent, if they should 
feel disposed so to do, within three months from 
the date thereof. Pltf. agreed not to use or injure 
or part with any of the still waste except to defts., 
so long as they should hold the works ; — Held : 
defts. were bound to accept & pay for the whole 
of pltf.’s chlorine still waste during the year or 
such further term as they should hold the works, 
& it was no answer to an action for not accepting 
it, that defts.’ manufacture failed &; was dis- 
continued, & the chlorine still waste proved useless, 
<fe was no longer necessary for their manufacture. — 
Bealey V . Stuart (1862), 7 H. & N. 753 ; 31 Ij. J. 
Ex. 281 ; 8 Jur. N. S. 389 ; 158 B. R. 672. 

F. Sale of a Cargo,'* 

1716. Meaning of “ cargo ” — Whole cargo.] — 

Deft, ordered of pltfs. “ a small cargo of lath wood 
of about the following lengths, etc., in all about 
60 cubic fathoms,” & pltfs. accepted the order. 
Pltfs. not being able to procure a vessel of the exact 
size, chartered a vessel to deft.’s port, loaded with 
83 fathoms. On the arrival of the vessel pltfs.* 
agent unloaded, measured, &; set apart timber 
to answer deft.’s order & tendered him a bill of 
lading for that quantity, & a draft for acceptance ; 
but deft, declined to accept on the ground that the 
cargo was in excess of the order. In an action 
for non-acceptance of the goods : — Held : “ cargo ’* 
meant a whole cargo, & not a parcel of a cargo, & 
pltfs. had not complied with the order so as to 
entitle them to maintain the action. — Krprtger v. 
Blanck (1870), L. R. 5 Exch. 179 ; 23 L. T. 128 ; 
18 W. R. 813; 3 Mar. L. C. 470; sub nom, 
Krenger V , Blanck, 39 L. J. Ex. 160. 

Annotations: — Distd. Irolantl v, LivingKton (1872), L. R. 5 

H. L. 395. Refd. CaHsabogloti v, Gibb, Livingstone 

(1883), 52 L. J. Q. B. 538. 

1717. .] — Pltfs. sold to deft. “ a cargo 

of from 2,500 to 3,000 barrels, seller’s option, 
American petrolemn . . . to be shipped from New 
York . " . & vessel to call for orders off coast 
for any safe floating port in t ue United Kingdom, 
or on the Continent between Havi*e & Hamburg, 
both inclusive, buyer’s option.” Pltfs. chartered 
a vessel, on which were placed 3,000 barrels of 
petroleum, & a bill of lading was signed making 
them deliverable to pltfs., but as this quantity 
did not constitute a full cargo, 300 additional 
barrels were placed on board, which were marked 
with a different mark, & for which a separate 
bill of lading was signed. Pltfs. gave notice to 
deft, of the shipment of the 3,000 barrels So were 
ready to order the vessel from its port of call to 
any port of delivery within the contract. So there 
to deliver to deft, the 3,000 barrels & to take the 
300 barrels themselves, or to deliver to deft, at 
any such port 2,750 barrels as the mean between 
2,500 So 3,000, but deft, refused to accept either the 
3,000 barrels or any other quantity. Pltfs. having 
brought an action for non-acceptance : — Held : on 
the true construction of the contract, “ cargo *’ 
meant the entire load of the vessel which carried 
it ; deft, was therefore not bound to accept part 
of a cargo ; So the action was not maintainable. — 
Borrowman V , Drayton (1876), 2 Ex. D. 15 ; 46 

o. Usual requirements.] 

— Blacklock & Maoartitur. Ltd. v, 
Kirk, [1919] S.O. 57 ; [1918] 2 S. L. T. 
267.— SCOT. 


of parties .] — VoN Migiirkn & Co. v, 
Edinbitroh Ropertk & Sail Cloth 
Co., LTD. (1902), 4 F. (C^t. of Sobs.) 
232.— SCOT. 
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Sale op Goods. 


Sect, 2. — Delivery : Svl)‘8eet. 8, E, <fc F, ; sub-sect 

9, A.^ 

L. J. Q. B. 273 ; 36 L. T. 727 ; 25 W. R. 104 ; 
8 Asp. M. L. C. 303, 0. A. 

AnnoiaHons : — Apid. Be Harrison & Micks, Lambert, [1917] 
1 K, B. 755. Digtd. Paul r. Pirn, [1922] 2 K. B. 300. 
Befd. Caffin v. Aldridge (1895), 1 Com. Cas. 181. 

1718. Unless contrary intended.] — 

Where a buyer contracts for a “ cargo ” & men- 
tions the quantity, unless something plainly shows 
the contrary to be intended, the governing word 
is “ cargo,’* & the buyer is bound to take the 
cargo, whatever the quantity may be. — Levi & 
Browse Island Guano Co., Ltd. v. Berk Co. 
(1886), 2 T. L. B-. 898, C. A. 

Annotations: — Apld. lie Harrison & Micks Lambert, [1917] 
1 K. B. 755. Kefd. Caffin r. Aldridge (1895), 1 Com. Cas. 


1719. All hemp shipped on seller’s account ” — 
“ Not exceeding three hundred tons ” — Contract 
confined to hemp shipped on seller’s account.] — 

A. sold to B. all the hemp that might be shipped 
on board certain vessels at Biga, not exceeding 300 
tons by C. the agent of the concern. C. shipped 
on board of these vessels only 71 tons of hemp on 
account of A., but upwards of 800 tons on account 
of other persons : — Held : the contract must be 
confined to such hemp as C. should sliip as agent 
to A., & A. was not answerable to B. for more than 
the 71 tons. — Hayward v. Scougaij. (1809), 2 
Camp. 66 ; 150 E. R. 1080, N. P. 

Annotation : — Bistd. FlBchel %\ Scott (1854), 15 C. B. 69. 

‘ 1720. Quantity less than estimated.] — By the 
bought & sold notes, the sale purported to be of 
“ the cargo of A., as it stands, of about 1,300 
quarters of I. corn, at 30*?. per quarter. The 
quantity to bo taken from ihe bill of lading by 
the measurement, to be calculated at 220 quarters 
the 100 kilos., payment in cash on handing the 
shipping documents & the policy of insurance, 
less two months’ interest.” By the bill of lading 
1,667 quaiters appeared to have been shipped, & 
payment was made upon that quantity ; but only 
1 ,614 quarters were delivered on the ship’s arrival : 
— Held : the contract was for the purchase of 
the cargo as it stood, whether more or less than 
the quantity in the bill of lading ; A pltf. was not 
entitled to any return of the price paid, on the 
quantity turning out to be less than that mentioned 
in the bill of lading, although pltf. had paid the 
price on the quantity as stated in the bill of 
lading. — CovAs v. Bingham (1863), 2 E. & B. 836 ; 
2 C. L. R. 212 ; 23 L. J. Q. B. 26 ; 18 J. P. 669 ; 
18 Jur. 596 ; 118 E. R. 980; suh nom. Bingham 
V. CovAs, 22 L. T. O. 8. 97 ; 2 W. R. 37. 


Annotations : — Distd. Tanivaco v. Lucas (1859), 1 E. & E. 
581. Apld. Tally v. Terry (.1873), L. R. 8 C. P. 679. 
Reid. Livingston v. RalU (1855), 25 L. T. O. S. 143; 
British & India Steam Navigation Co. v. De Mattos, De 
MattoB V. British India Steam Navigation Co. (1864), 12 
W. R. 560. 


1721. Quantity more than estimated .] — Re 

Harrison & Micks, Lambert & Co., No. 1694, 
ante, 

1722. ** About five hundred tons ” — To form 
complete cargo of ship— Ship unable to carry five 
hundred tons — Whether contract for as much as 
ship can carry.] — A contract for the sale of nitrate 
of soda was in these terms : — ” Sold, for, etc., about 
500 tone of nitrate of soda, etc., to be ready for 
delivery on, etc.”; & it then proceeded to state, 
“It is understood that the above niti*ate of soda 


is to form the full & complete cargo of the J.P., 346 
tons register, now on her passage, etc., to proceed 
to, etc., & there load. In the event of the J.P, 
being unable to prosecute her voyage, then the 
sellers to deliver another cargo of about equal, 
quantity,” etc. The only ground on which the 
seller was to be excused was the loss of the J.P., 
or other vessel substituted for her, on the home- 
ward voy^age. The J.P. could not carry 600 tons : 
— Held : the contract was for about 500 tons at 
all events, & not for a less amount, being the whole 
that the J.P. could carry. — Bourne v. Seymour 
(1855), 16 C. B. 337 ; 24 L. J. C. P. 202 ; 25 L. T. 
O. S. 162 ; 1 Jur. N. S. 1001 ; 3 W. R. 511 ; 139 
E. R. 788. 

Annotation: — Mentd. Kelsall v. Marshall (1856), 26 L. J. 

C. P. 19. 

1723. Quantity more than ordered — Quantity 
ordered set apart to answer contract — Whether 
whole cargo may be demanded.] — Kreuger v, 
Blanck, No. 1716, ante. 

1724. .] — Borrowman v. Dray- 

ton, No. 1717, ante. 

F. Delivery of Mixed Goods. 

See Sale of Goods Act, 1893 (c. 71), s. 30 (3). 

1725. Proviso for rejection of unmerchantable 
goods — Obligation of buyer to accept merchantable 
part.] — Under a contract to purchase 300 tons of 
Campeachy logwood, at £35 per ton, etc. to be of 
real merchantable quality ; & such as might be 
determined to be otherwise by impartial judges to 
be rejected ; the vendee is bound to take so much 
of the wood tendered as turned out to be of the 
sort described, at the contract price ; though 
it appeared at the time that a part, which was 
afterwards ascertained to be 10 out of the 300 tons, 
was of a different & inferior description. — Graham 
V. Jackson (1811), 14 East, 498 ; 104 E. R. 693. 

1726. Right of buyer to reject whole cargo — 
Where mixture above average.] — In an action on a 
contract for the sale of 1,200 quarters of “ beans,” 
it appeared that one-fifth part of the cargo was 
composed of peas, the same being an unusual & 
undue mixture of peas ; — HcM : the delivery of 
such a t*argo was not a compliance with the con- 
tract for the sale of “ beans.”— AiiEXANDER v. 
Hooker (1847), 8 L. T. O. S. 461. 

1727. Other articles of distinct character.] — 

Deft., a retail dealer at Peterborough, ordered of 
pltfs., who were wholesale dealers at Bristol, 
certain specified articles of earthenware, with a 
caution that tlie order was not to be exceeded. 
Pltfs. sent by railway a crate containing not only 
tlifi articles ordered, but others of a distinct 
character ; & they forwarded an invoice to deft, 
in which the price of each item was given, & deft, 
was charged as debtor to pltfs. for a lumped total. 
On the receipt of the invoice deft, refused to receive 
the crate, & it remained at the railway station. 
Pltfs. having brought an action for goods sold to 
recover the price of the articles ordered : — Held : 
deft, had a right to reject the whole on account of 
the articles sent in excess, & pltfs. could not 
maintain this action. — Levy v. Green (1859), 1 
E. & E. 969 ; 28 L. J. Q. B. 319 ; 33 L. T. O. S. 
241 ; 6 Jur. N. S. 1245 ; 7 W. R. 486 ; 120 E. R. 
1174, Ex. Ch. 

Annotations : — Distd. Mellor v. Street (1806), 15 L. T. 223. 

Apld. Jackson v. Rotax* Motor & Cycle CJo., [1910] 2 K. B. 

937. Refd. MoUett v. Robinson (1870), 39 L. J. C. P. 290 ; 


PART VI. SECT. 2. SUB-SECT. 8.— F. 

p. BigM of buyer to reject whole 
consignment— ^ther goods substituted for 
some of those pur chased. h-WKlL v. 
OoLLis Leather Co., Ltd., [1925] 4 
D. L. R. 815.— can. 


q. ^ contract for 

the sale of a lot of goods as a whole 
cannot be enforced whore the seller 
substitutes an ai’tlole for one of those 
purchased. In such case the buyer is 
justified in rejecting the whole. — 


I’ERFEOT Fit Garment Co., Ltd. v. 
Arron Brothers, [192(>] 2 D. L. R. 
532 ; 58 N. S. R. 445.— CAN. 

r. Other goods of different 

description.] — Balling v. Estabrooks 
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Grimoldby r. WeUs a876), 44 L. J. O. P. 203. Mentd. 
Cookie V. London & South Eastern Ry. (1870), L. U. 6 
Cy. F. 457. 


1728. Sale of cargo as per bills of lading — 

Cargo Including smuggled goods.]— The sellers sold 

the cargo of maize shipped “ per s.s. liijn, 
consisting of^ about 2,813 French tons, or Avhat 
s^amer carries as per certain bills of lading. 
On arrival of the ship it was discovered that she 
hM on board, in addition to the maize, .58 tons of 
wbacco which, without the knowledge of the sellers, 
had been smuggled on board, & was not mentioned 
in the bills of lading. The buyers rejected the 
maize on the ground that the cargo carried was not 

the cargo ” contracted for. The arbitrators 
found that the contract was for the sale of the 
cargo of maize actually on board at the time when 
the contract was entered into as comprised in the 
bill of lading, & awarded that the buyers were not 
entitled to reject : — Held : the arbitrators were 
right.— Paul, I/td. v. Pim Sl Co., [1922] 2 K. B. 
360 ; 91 L. 3. K. B. 660 ; 38 T. L. U. 95 ; 06 Sol. 
Jo. 93 ; 27 Com. Cas. 98. 

1729. Right of buyer to reject goods not in 
accordance with contract.] — Levy v. Green, No. 
1727, ante. 

1730. Tender of bill of lading covering other 
goods — Right of buyer to demand clear bill of 
lading.] — 0., a firm in Scotland, through agents in 
London, purchased of the firm of B., carrying on 
business in Turkey, 1,400 quarters of rye, to be 
shipped free on board at a port in the I^evant, 
to be delivered at a port in Europe, to be indicated 
by & to the consignees of C. The grain was to be 
paid for by a bill to be dravui by B. on & accepted 
by C. B. shipped the rye on a vessel (Jiartered 
by them, hut finding that the ship could carry a 
larger cargo than the rye bought by C. would* 
furnish, filled up the spare space with 78 quarters 
of maize. B. shipped the two descriptions of 
grain together by one charterparty & one bill of 
lading, which latter document was indorsed with 
orders to deliver the cargo to th(j agents in J jondon 
of B. to whom they forwarded the shipping 
documents with an invoice for the rye made out to 
C. Before the arrival of the vessel at the port 
indicated by 0., B. informed C. of the fact of there 
being other grain on board beside that purchased 
by them, intimated their, B.’s, willingness to 
retain the 78 quarters of maize themselves & bear 
all charges in respect of it. The two descriptions 
of grain were stowed on board in such a manner 
that either lot might have been got at & delivered 
on shore without interfering with the other. 0., 
however, insisted on having a clean, that is to say 
a separate, bill of lading for the grain they had 
bought, alleging that they had made a sub-sale at a 
profit, & could not fulfil their contract without 
such a document to hand over to their buyers, & 
they consequently refused to accept the bill drawn 
by B. upon them until a clean & separate bill of 
lading of the 1,400 quarters of rye was furnished. 
Between the time of entering into the contract of 
sale & the arrival of the ship at the port indicated 
by C., the market price of rye had fallen consider- 
ably below that at which the 1,400 quarters had 
been invoiced to 0. On the arrival of the ship at 
such port the master held the whole of the grain 
under a general lien for freight. B. thereupon 
offered to C. the bill of lading for the two kinds of 
grain indorsed with a delivery order in favour of 


C. of the grain they had bought, & at the same time 
tendered to C. a sum admittedly more than 
sufficient to discharge any lien upon the maize 
alone. C., however, refused to accept the bill of 
lading in this form, or to take the money proffered. 
In an action by B. against 0., for refusing to 
accept the grain ; & in an action by C. against B, 
for non-delivery of the rye, alleging as damage 
C.’s loss of profit upon the sub-sale & expenses to 
which C. had been put in a reference between their 
firm & their sub -vendees on a claim by the latter 
for damages against C. for non-delivery of the rye, 
in which arbn. an award had been made against 
C. : — Held : (1) in the first action, there had been 
a sufficient offer by B. to deliver the rye to 0. & 
a refusal by C. to accept, & consequently B. was 
entitled to recover damages against C. for non- 
acceptance ; (2) in the second action, C.’s refusal 
to accept when an offer reasonably sufficient to 
satisfy & fulfil the contract had been made by B., 
disentitled 0. to recover. — IMPERIAL OTTOMAN 
Bank v. Cowan, Cowan v. Imperial Ottoman 
Bank (1873), 29 L. T. 62 ; 21 W. R. 770 ; 2 Asp. 
M. L. C. 57 ; on appeal (1871), 31 L. T. 330, Ex. 
Ch. 

Whether admixture of inferior goods indictable.] 

— See Criminal Law, Vol. XV., p. 996, Nos. 
11,144-11,146. 


Sub-sect. 9. — Instalment Deliveries. 

A. In General. 

See Sale of Goods Act, 1893 (c. 71 ), s. 31 . 

1731. When vendor may sue for price of instal- 
ments.] — Where, by a contract of sale, the vendor 
agreed to deliver 250 bushels of wheat within a 
specific time, & delivered part, but not the residue : 
— Held : he might, after the time mentioned in 
the contract had expu*ed, recover from the pur- 
chaser the value of the wheat delivered to & re- 
tained by him. 

Where there is an entire contract to deliver a largo 
quanity of goods consisting of distinct parcels within 
a specified time, & the seller delivers part, he cannot 
before the expiration of that time bring an action to 
recover the price of that part delivered, because 
the ))urchasor may, if the vendor fail to complete 
his contract, return the part delivered. But if he 
retain the i)art delivered after the seller has failed 
in performing his contract the latter may recover 
the value of the goods which ho has so delivered 
(Parke, B.). — Oxendalb v. Wetherell (1829), 
9 B. <to C. 380 ; 4 Man. & Ry. K. B. 429 ; 7 L. J. 
O. 8. K. B. 264 ; 109 E. R. 143. 

Amwlatiojis : — Apprvd. & Apld. Colonial Insce. of New 

Zealand v, Adefaido Marino Insco. (1886), 12 App, Caa. 

128. Distd. Howell v. Kvaiia (1920), 131 L. T. 570. Refd. 

James v. Cotton (1831), 7 Bing. 206; Kingdom v. Cox 

(1848), 5 C. B. 522 ; l>arkin v. South Ilotton Coal Co. 

(1907), 97 L. T. 98. 

1732. Whether purchaser bound to accept de- 
livery by instalments.] — Reuters;. Sala, No. 1827, 
post. 

1733. .] — Honck v. Muller, No. 1774, post. 

1734. Whether purchaser entitled to demand 
delivery by instalments.] — Reuter v. Sala, No. 
1827, post. 

1735. Delivery must be by reasonable Instal- 
ments.] — OoDDiNGTON V. Pai.eologo, No. 1407, 
ante. 


(F. L.) & Co., [1925] 3 D. L. R. 1129.— 

CAN. 

t. .] — Tarlino V. O’Rior* 

DAN (1878), 2 L. R. Ir. 82.— IR. 

1729 i. Right of buyer to reject goods 
Twt in accordance with coniract ,} — 


Aitken, Campbell & Co., Ltd. v. 
Boullen & Gatenby, [1908] S. C. 
490.— SCOT. 

PART VI. SECT. 2, SUB-SECT. 9.— A. 

a. Whether jmrehaaer entitled to 


demand delivery by iuHtalments — Pro- 
oision for delivery as required .] — Gkrow 
V. Huqiies (1918), 42 (3. L. R. 021: 14 
O. W. N. 123 ; 43 D. L. R. 307.— CAN. 

1736 i. Delivery must be by reasonable 
indalmenia .] — In a cjoutract for delivery 
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Sect. 2» — Delivery : Sifh-aect 9, A. <Sc BJ] 

1736. Agreement to accept by instalments — 
Shipment by steamer or steamers.] — Brandt v. 
Lawrence, No. 1474, ante. 

1737. DeUvery as required.] — Jackson v. 

Kotax Motor & Cycle Co., No. 1895, post. 

1738. Failure to require.] — Eastern 

Counties By. Co. v. Philipson, No. 1710, ante. 

1739. Inferred from conduct of purchaser.] 

— Champion v. Short, No. 1922, post. 

1740. .] —A. contracts to sell to B. 50 

tons of hemp, to be shipped from Cronstadt, or 
St. Petersburg ; the ship’s name to be declared as 
soon as known, & to arrive before Dec. 31. On 
Sept. 6, A. gives notice to B. that the hemp was 
shipped on board the Liveley ; on Sept. 20 he 
sends a second notice, that if the quantity did not 
come by the Liveley, he would make it up from the 
cargo of another vessel. On Sept. 29 A. gives a 
third notice, that 20 tons would come by the 
Liveley, & the rest by another ship. B. accepts 
the 20 tons, but refuses to receive any more : — 
Held : B. was bound to receive the remainder of 
the hemp, unless he could show that he had sus- 
tained some special damage by A.’s non-perform- 
ance of the precise terms of the contract. — 
Thornton v. Simpson (1810), 6 Taunt. 556 ; Holt, 
N. P. 161 ; 2 Marsh. 267 ; 128 E. R. 1151, 

N. P. 

Annotation : — Be!d. Borrowman v. Free (1878), 4 Q. B. D. 

500. 

1741. .] — Where deft, agreed to pur- 

chase a lot of trees for a certain sum, & pay for the 
same according to conditions of sale, & afterwards 
felled & carried away part of them without making 
such payment Sl refused to pay until the remainder 
had been delivered : — Held : the exors. of the 
vendor having failed to establish a count on the 
special contract, might recover the value of the 
trees taken by deft, under counts for goods sold 
& delivered as deft., by such taking, had dis- 
aflii’med the entirety of tlie contract. — Bragg v. 
Cole (1821), 6 Moore, C. P. 114. 

1742. .] — IlicjiARDSON V. Dunn, No. 

1671, ante. 

1743. .]-— Pltfs. contracted to sell to 

deft. 200 tons of brimstone “ to be delivered ex 
the first parcel of brimstone we have in the Tyne 
on our account.” On June. 24 a ship arrived in 
the Tyne with a large cargo of brimstone. Pltfs., 
having obtained leave from the owner to dispose 
of 50 tons on their own account, tendered the 50 
tons to deft., who wished to cancel the contract, 
& refused to receive them. Another vessel 
having subsequently arrived in the Tyne with 
brimstone, pltfs. having in like manner obtained 
X^ermission of the owner to disjiose of it on their 
own account, on July 11 tendered 150 tons to 
deft, in fulfilment of the contract. This portion 
also deft, declined to accept. Deft, never objected 
to the brunstone being offered to him in two 
deliveries : — Held : pltfs. had sufficiently tendered 
the brimstone pursuant to their contract to entitle 
them to recover in an action against deft, for 
refusing to accept it. — Leidemann v. Gray (1857), 
26 L. J. Ex. 162 ; 3 Jur. N. S. 219 ; sub norn. Gray 

by inatalmenf^ it Is the duty of the 439. — AUS. 
seller to deliver the goods within the 
contract period In reasonable instal- 
ments. — C onnelly Brothers v. Kahn 
& UuaaiNS, Ltd., [1922] N. Z. L. 11. 

299.~N.Z. 

b. Agremrwnt to accept by instal- 
ments — Time not fixed — Delivery within 
reasonable ]— Piottjrbsouk Atlas 

Co. V. Bradbury (1893), 19 V. L. B. 


V. Leidbrmann, 28 L. T. O. S. 341 ; 5 W. R. 294, 
Ex. Oh. 

1744. Inferred from circumstances.] — 

Colonial Insurance Co. of New Zealand v. 
Adelaide Marine Insurance Co., No. 1113, ante. 

1745. No provision as to amounts of instaL 

ments.l — Defts. contracted to buy from pltf. from 
5,000 to 6,000 tons of iron ore, to be delivered at 
Cardiff “ during the months of June, July, Aug. 
& Sept.” It appeared from the correspondence 
between the parties which led to the contract 
that pltf. had arranged with correspondents at 
Carthagena for the supply & shipment of the ore. 
By July 28, 4,623 tons of ore were delivered to 
accepted by defts., & on July 29, the Nero arrived 
with 767 tons more, notice at the same time being 
given to defts. of her readiness to discharge. There 
was considerable delay in discharging the Nero, she 
having made an exceptionally short voyage, & 
for her detention beyond the lay days, pltf. had 
to pay demurrage to the extent of £150, which ho 
now sought to recover from defts. The jury found 
that the tender was a reasonable one, but defts. 
contended that the quantity ought to have been 
distributed rateably over the four months, & that, 
not being bound to accept the Nero's cargo till 
Sept., they were not liable to pay the demurrage 
sued for : — Held : the contract gave the option to 
either party to deliver or to demand the amount 
contracted for ; & as no provision was made for 
exercising the option at any given time, whether 
in the first month or the last, pltf. could not tell, 
until the option was exercised, how many tons 
should be delivered in any month ; also that the 
circumstances showed that the parties could not 
have contemplated equal monthly quantities. — 
Calaminus V. Dowlais Iron Co., Ltd. (1878), 47 
L. J. Q. B. 575. 

B. N 071-Payment for histalments. 

See Sale of Goods Act, 1893 (c. 71), s. 31 (2). 

Right to payment .] — See Contract, Vol. XII., 
p. 166, No. 1213. 

1746. Presumption of repudiation by purchaser — 
Refusal to pay for first instalment.] — Deft, con- 
tracted to sell to pltfs. 250 tons pig iron at 56.8. 
per ton, half to be delivered in two, the remainder 
in four weeks ; payment, net cash fourteen day 
after delivery of each parcel. The market was 
rising, &, notwithstanding urgent demands by 
pltfs., the delivery of the first 125 tons was not 
completed for nearly six months. Pltfs. refused 
to pay for the first parcel, claiming a right to set 
off the loss they had sustained from being obliged 
to procure other iron in consequence of deft.’s 
default ; but they still urged the delivery of the 
second parcel. Deft., treating the refusal to pay 
as a breach & an abandonment of the contract by 
pltfs., declined to deliver any more. There was 
no suggestion of inability on the x)art of pltfs. to 
pay, & the price of the first parcel was ultimately 
paid : — Held : the mere refusal to pay for the 
first parcel did not, under the circumstances, 
warrant deft, in treating the contract as abandoned, 
& refusing to deliver the remainder, & pltfs. were 
entitled to damages for the breach. — Freeth v. 


made — No time fixed for payment .] — 
Boyd v. Sullivan (1888), 15 O. R. 
492.--CAN. 

e. Uiyht to payment on delivery of 
each instalment ] — Ali.en v. Tos (1900), 
18 N. Z. L. B. 7C2.— N.Z. 

f. WheUwr amounting to repudia- 
tion — Refusal to pay until reduction 
made for short weight .] — Where a con- 
tract was entered Into to deliver a 


c. Unsatisfactory deliveries — 

Continued acceptance under protest .] — 
Dominion Lumber Co. v. Hodgson 
& King (1919), 48 D. L. U. 712.— CAN. 

PART VI. SECT, 2, SUB-SECT. 9.— B. 

d. Right to withhold delivery of 
further instalments — Until payment 
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Buiut (1874), L. R. 9 C. P. 208 ; 43 L. J. 0. P. 91 ; 
29 L. T. 773 ; 22 W. R. 370. 

An^tationa Mersey Steel & Iron Co. v, Naylor, 

^ RcW. Morgan v. Bain 

B. 15 ; Ilhyrnney Ry. v. Brecon & 
Merthyr lydl 1 Ry. (1900), 83 L. T. Ill ; Workman, 
Lloyd Brazilefio, [1908] 1 K. B. 968 : Newsnm 
1 K. B. 271 ; Payzii v. Saunders, [1919] 
Tannery Co., [1919] 
r^i General Billposting Co. v. Atkinson, 

ka 0^1 T ' Dennis v. Tunnard & Moore (1911), 

56 Sol. Jo. 162. 

1747. Vendor's winding up pending.] — 

Kesps. bought from applt. co. 6,000 tons of steel 
of the company’s make, to be delivered 1,000 
tons monthly, commencing Jan. 1881, payment 
within three days after receipt of shipping docu- 
ments. In Jan. the co. delivered part only of that 
month’s instalment, & in the beginning of Feb. 
made a further delivery. On Feb. 2, shortly before 
payment for these deliveries became due a petition 
was presented to wind up the co. Resps. bond fide 
under the erroneous advice of their solr. that they 
coidd not without leave of the ct. safely pay pend- 
ing the petition objected to make the payments 
then due unless the co. obtained the sanction of 
the ct. which they asked the co. to obtain. On 
Feb. 10 the co. informed resps. that they should 
consider the refusal to pay as a breach of contract 
releasing the co. from any further obligations. 
On Feb. 15, an order was made to wind up the co. 
by the ct. A correspondence ensued between 
resps. & the liquidator, in which the resps. claimed 
damages for failure to deliver the Jan. instalment 
& a right to deduct those damages from any pay- 
ment then due ; &; said that they always had been 
<fe still were ready to accept such deliveries & make 
such payments as ought to be accepted made 
under the contract subject to the right of 8(}t off. 
The liquidator made no further deliveries & brought 
an action in the name of the co. for the price of 
the steel delivered. Resps. counterclaimed for 
damages for breaches of contract for non-delivery ; 
— Held : upon the true construction of the con- 
tract, payment for a previous delivery was not a 
condition precedent to the right to claim the next 
delivery ; resps. had not by postijoning payment 
under erroneous advice acted so as to show an 
intention to repudiate the contract or so as to 
release the co. from further performance. — > 
Mersey Steel & Iron Co. v. Naylor, Renzon 
& Co. (1881), 9 App. Oas. 431 ; 53 L. J. Q. B. 197 ; 
51 L. T. 637 ; 32 W. R. 989, IT. B. ; affij., 9 
Q. B. I). 618, 0. A. 


Annotations : — Distd. Dlckc-iisoTi v. FniiKliu w (1892), 8 3’. L. R. 
271. Consd. Booth 7’. Bowron (1892), 8 T. L. R. 611 ; 
Cornwall v. Henson, [1900] 2 Cli. 298. BeSd. 8oc. Generale 
de Paris v. Milders (1883), 19 L. T. 55 ; Rhymncy Ry. v. 
Brecon & Merthyr TydXlJ Jimction Ry. (1900), 69 L. J. Ch. 
813 ; Ebbw Vale Stool, etc. ( 'o. v. Blaina Iron, etc. Co. (1 90 1 ), 
6 Corn. Cas. 33 ; Millar’s Karri & Jarrah Co. (1902) 
V. Wcddel, Turner (1908), 100 L. T. 128 ; Biddoll v, K, 
Clonicns Horbt (1910), 103 L. T. 661 ; Dennis r. Timnard & 
Moore (1911), 56 Sol. Jo. 162 ; Inverkip S.S. Co. v, Bunge, 
[1917] 2 K. B. 193 ; Veithardt & Hall v. Rylands (1917), 
116 L. T. 706 ; Ertcl Bieber v. Rio Tlnto Co., Dynamlt 
Act. V. lUo Tinto Co., Vcrcinlgte Konigs & LaraaliUtte 
Act. V. Rio Tinto Co., [1918] A. C. 260 ; Morris v. Baron, 
[1918] A. C. 1 ; Re Rubol Bronze & Metal Co. & Vos, 
[1918] 1 K. B. 315 ; Payzu r. Saunders, [1919] 2 K. B. 
581 ; Re Lavoy, Exji. Trustee, [1920] 1 K. B. G74 ; MaRin 
V. Stout, [1925] A. C. 359 ; Tyldesley U. D. C. v. Leigh 
R. D. C. (1925), 23 L. G. R. 243. Mentd, Ebcrle’s Hotels 
& Restaurant Co. v. Jonas (1887), 18 Q. B. D. 459 ; Pratt 
V. Inman (1889), 43 Cb. D, 175 ; Sovereign Life Assce. v, 
Dodd, [1892] 1 Q. B. 405 ; Christie v. Taunton, Delniard, 
Lane, Re Taunton, Delinard, Lane, [1893] 2 Ch. 175 ; 
Gueret v. Audouy (1893), 62 L. J. Q. B. 633 ; Re Ilett, 
Naylor (1894), 10 T. L. R. 412 ; Re Aurlforons Properties 
(No. 2), [1898] 2 Ch. 428 ; Re Daintrey, Ex p. Maut, 
[1900] 1 Q. B. 546 ; General Billpostlug Co. v. Atkinson, 


[1909] A. O. 118 ; Bank Line v. Capel, [1919] A. 0. 435 ; 

Bradley v. Newsom, [1919] A. C. 16 ; RufEy-Arnell, etc. 

Co. V. R., [1922] 1 K. B. 599 ; Re City Life Assoe., [1926] 

Oh. 191. 

1748. Refusal to pay cash on delivery.] — 

Booth v. Bowron (1892), 8 T, L. R. 641. 

1749. Refusal to pay Increased instalment — 

Unqualified agreement to pay — Damages payable 
to vendor.] — Pltfs. entered into a contract with 
buyers in Calcutta to manufacture & ship 
machinery by instalments over several months at 
agreed prices, but subject to a stipulation that 
should the cost of labour or wages increase, there 
should be a corresponding increase in the pur- 
chase price. The buyers were also to open a 
“ confirmed iiTe vocable credit ” in favour of pltfs. 
with a bank in this country, & to pay for each ship- 
ment as it took place. In pm*suance of this 
arrangemtmt defts., who were the buyers’ bankers 
in London, wrote to pltfs. stating that they would 
pay bills drawn on the buyers to the extent of 
£70,000, the bills to be accompanied by docu- 
ments & to be received before Apr. 14, 1921, “ this 
to be considered a confirmed irrevocable credit.” 
Pltfs. shipped two instalments under the contract 
& received payment under the letter of credit. 
The buyers then found that the invoices included 
an increase in the purchase price on account of 
wages & material, & instmeted defts. only to pay 
so much of the next invoices as represented the 
original prices. Lefts, accordingly refused to pay 
the bill presented on the next shipment & pltfs. 
then cancelled the contract, claiming damages 
from defts. as on a repudiation by the buyers : — 
Held : the credit being irrevocable, the refusal of 
defts. to take & pay for the particular bills on 
presentation of the proper documents constituted 
a repudiation of the contract as a whole, & pltfs. 
were entitled to damages so reckoned. The 
basis of this form of banking facility is that the 
buyer is taken, as between himself & the banker, 
to accept the seller’s invoices, as correct. Any 
adjustment must be made by way of refund by the 
seller & not by way of retention by the buyer. — 
Urquhart Lindsay & Co. v . Eastern Bank, 
Ltd., [1922] 1 K. B. 318 ; 91 L. J. K. B. 274 ; 126 
L. T. 534 ; 27 Com. Cas. 121. 

Annotation: — Mentd. Prosperity v. Lloyds Bank (1923), 

39 T. L. R. 372. 

1750. Right to withhold delivery of further in- 
stalments — Until payment made.] — Declaration 
that it was agreed that pltf. should purchase of 
deft. 30,000 tons of coal & that deft, should ship 
the sfimc on board certain vessels for a period of 
six months from Aug. 1, & should load each vessel 
within twenty-four liours alter notice that the 
vessel was ready to be loaded at the T. docks. 
Avei'inent that all conditions were performed 
necessary, etc., yet deft, broke the agreement in 
this that he did not load a certain screw steamer as 
a^greed within twenty-four hours after the same 
was ready ; <fe afterwards fui*ther broke the agree- 
ment, & absolutely refused to perform the same, 
or to ship any more goods at all for pltf. as agreed. 
Plea to the second breach, that before deft, 
absolutely refused as alleged, pltf. absolutely 
refused k) pay according to the agreement, for 
certain coals that had theretofore been shipped 
for So delivered by deft, to pltf., although requested 
by deft, to pay for the same according to the agree- 
ment & although everytliing had happened, & 
been done necessary to entitle deft, to such pay- 
ment, wherefore deft refused to load until such 


quantity of barley by delivery in certain 
portions, each portion to be paid for 
on Its arrival at the port of destination ; 
some of the portions delivered were 


delivered short in weight ; pltf. 
refii>ed to pay for any more unless 
a reduction was allowed for the price 
of the dehcicncy, Sc also for re*wei£^ng 


the barley : — Held : such a refusal did 
not amount to a rescission of the cvm- 
traot by pltf. — C orcoran v, Proser 
(1873), 22 W. R. 222.— IR. 
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payment was made, as he lawfully might : — Held : 
a bad plea. — Clabke v. Burn (1866), 14 L. T. 
439 ; 2 Mar. L, C. 342. 

1751. .] — Longbottom (H.) & Co., 

Ltd. V. Bass, Walker & Co., [1922] W. N 245. 

1762. Agreement that payment con- 

dition precedent.] — By a contract for the sale of 
steel tinplate bars to be delivered over a period of 
three months, payment to be made in cash in 
fourteen days after delivery, it was provided that 
all payments should be made on due date as a 
condition precedent to future deliveries. The 
purchasers having made default in payment on 
due date ; — Held : the vendors were justified in 
imconditionally refusing to make any further 
deliveries. — Ebbw Vale Steel, etc. Co. v, Bi^na 
Iron, etc. Co. (1901), 6 Com. Cas. 33, C. A. 

1753. Declaration of purchaser’s in- 

solvency.] — H. sold 330 tons of bleaching powder 
to E., to be delivered thirty tons per month, pay- 
ment to be made in cash fourteen days after each 
delivery. The whole amount was delivered except 
one instalment of thirty tons due in Dec. 1871, but 
the Nov. instalment was not paid for. On Dec. 20, 
E. called a meeting of his creditors, & declared 
himself insolvent. On Dec. 23, H. wrote a letter 
refusing to deliver any more bleaching powder 
under the contract. In Feb. following, E. was 
adjudicated bkpt., & the trustee applied to the 
ct. for an order upon H. to pay £160 damages for 
non-delivery of the Dec. instalment of goods : — 
Held: (1) although neither the non-payment of 
the Nov. instalment nor the bkpey. of E. would 
entitle H. to rescind the contract, yet he had a 
right, after the declaration of insolvency to refuse 
to deliver any more goods till the price of both the 
Nov. & Dec. instalments had been tendered to him : 
(2) H.’s letter of Dec. 23, did not excuse the trustee 
of E.’s estate from tendering the price of the two 
instalments before claiming damages for the non- 
delivery of the Dec, instalment.— Edwards, 
Ex p. Chalmers (1873), 8 Ch. App. 289; 42 
L. J. Bey. 37 ; 28 L. T. 325 ; 21 W. R. 349, 
L. C. L. JJ. 

Annotations : — As to (1) Folld. Morgan r. Bain (1874), L. 11. 
10 C. P. 15. Bold, lie Ptonix BesHCincr Steel Oo., liJx p, 
Cai-nforth Haematite Iron Co. (1870), 4 Cli. D. 108 ,* Tol- 
hiirat V. Associated Portland Cement Manufttcturers (1900), 
Associated Portland Cement Manufacturers (1900) r. 
Tolhurst, [1902] 2 K. B. 660. Generally, Refd. lie Nathan, 
Kx p. Stapleton (1879), 10 Ch. D. .'iSO ; Berry v. Halifax 
Commercial Banking Co., [1901] 1 Ch. 188. 

1754. ,] — Defts. had, on Feb. 5, 

sold to pltfs. 200 tons of iron, to be delivered 
twenty-five tons nionthly at £5 per ton, net cash, 
or by four months’ bill with 2.9. 6d. per ton added. 
By the usage of trade, no delivery was due under 
this contract till Apr. 1. On Mar. 12, pltfs. found 
themselves to be insolvent, & they gave notice of 
the fact to defts. On Mar. 16, they filed a petition 
in the Bkpey. Ct. for liquidation by arrangement 
or composition. The usual course of business 
under previous contracts between the parties of 
a similar description was for defts. to deliver upon 
such contracts without further demand of delivery. 
No delivery, however, was made by defts. or 
claimed by pltfs. in Apr. On Apr. 5, at the first 
meeting of creditors a resolution was passed to 
accept a composition of 5^?. in the pound. Though 
the existence of the contract was mentioned at 
the meeting, no mention was made of it in the 
written statement of pltf.’s affairs. No step was 


taken in relation to the contract by either party 
until May 18, when, the market for iron having 
risen, pltfs. claimed the delivery of iron in fulfil- 
ment of the contract, offering & being ready to pay 
cash for it. Defts. replied, stating that pltfs. 
having failed to perform their part of the contract, 
there was an end of it. Pltfs. thereupon brought 
an action against defts. for non-delivery of the 
iron : — Held : the effect of the facts was that there 
had been a rescission of the contract before May 13, 
the conduct of pltfs. having been such as to justify 
defts. in the belief that pltfs. intended to abandon 
the contract upon their insolvency, & there being 
evidence that defts. in such belief had likewise 
abandoned it. — Morgan v. Bain (1874), L. K. 10 
C. P. 15 ; 44 L. J. 0. P. 47 ; 31 L. T. 616 ; 23 
W. R.. 239. 

Annotations: — Refd. lie Phmnix Bessemer Steel Co., Ex p. 
Carnforth Haematite Iron Co. (1876), 4 Ch. D. 108 ; lie 
Nathan. Ex p. Stapleton (1879), 10 Ch. D. 68G ; Tolhurst 
V. Associated Portland Cement Manufacturers (1900), 
Associated Portland Cement Manufacturers (1900) v. 
Tolhurst, [19021 2 K. B. 660 ; Workman, Clark v. Lloyd 
Brazilefio, [19081 1 K. B. 968. Mentd. Berry v. Halifax 
Commercial Banking Co., [1901] 1 Ch. 188. 

1755 . Agreement for payment on 

delivery.] — R. agreed to supply W. with straw, to 
be delivered at W.’s premises, at the rate of three 
loads in a fortnight, during a specified time ; <fc 
W. agreed “ to pay R. 33s. per load for each load 
of straw so delivered on his x^remiscs ” during the 
above period. After the straw had been sui^plied 
for some time W. refused to pay for the last load 
delivered, &; insisted on always keeping one pay- 
ment in arrear : — Held : according to the true 
effect of the agreement, each load was to be paid 
for on delivery, & on W.’s refusal so to pay for 
them. R. was not bound to send any more. — 
Withers v, Reynolds (1831), 2 B. & Aid. 882 ; 
1 L. J. K. B. 30 ; 109 E. R. 1370. 

Annotations : — Folld. Re Edwards, Ex p. Chalmers (1872), 
42 L. J. Bey. 2. Apld. Corcoran v. Proser (1873), 22 
222; Preeth v. Bmr (1874), L. R. 9 C. 1*. 208. Folld. 
Bloomer v. Bernstein (1874), L. R. 9 C. P. 588. Refd. 
Franklin v. Miller (1836), 4 Ad. & Kl. 599 ; Zulueta v. 
Miller (1846), 2 C. B. 895 ; Priekett v. Badger (1856), 1 
C. B. N. S. 296 ; Clarke v. Burn (1866), 14 L. T. 439 ; 
Unwin v, Clarke (1866), L. R. 1 Q. B. 417 ; Bradford v, 
Williams (1872), Ij. U. 7 Exch. 259 ; Simpson v, Crippin 
(1872), 27 L. T. 546 ; Luker v. Dennis (1877), 7 Ch. I). 
227 ; Mersey Steel & Iron Co. v. Naylor, Benzon (1884), 
9 App. Cas. 434 ; Cornwall v. Henson, [1900] 2 Ch. 298 ; 
Rhymney Hy. v. Brecon & Merthyr Tydfil Junction Ry. 
(1900), 69 L. J. Ch. 813; Emory i’. Wells. [19061 A.C. 515 ; 
Re Rubcl Bronze & Metal Co. & Vos, [1918J 1 K. B. 315 ; 
Martin v. Stout, [1925] A. C. 359. 

1756. Nonpayment justifiable.] -Frektii 

V, Burr, No. 1746, ante, 

1757. Probable failure to pay future instal- 

ments.]— Where there is a contract for the sale of 
goods to be delivered by instalments, the price of 
each instalment being payable on delivery, &> the 
buyer does not pay for one instalment under such 
circumstances as to give the seller reasonable 
ground for believing that ho will be unable to pay 
for the instalments to be delivered in future, & 
that he does not intend to go on with the contract, 
the seller is justified in repudiating the contract. — 
Bloomer v, Bernstein (1874), L. R. 9 C. P. 588 ; 
43 L. J. C. P. 375 ; 31 L. T. 306 ; 23 W. R. 238. 
Annotations: — Refd. Morgan v. Bain (1874), L. R. 10 C. P. 

15 ; Re Pluciiix Bessemer Steel Co., Ex p. Carnforth 
Heematite Iron Co. (1876), 4 Ch. D. 108. 

C, Non-Delivery of Instahnents, 

See Sale of Goods Act, 1893 (c. 71), s. 31 (2). 

1758. Right to refuse delivery — Without cash 
payment — Insolvency of purchasers.] — The C. Iron 


PART VI. SECT. 2, SUB-SECT. 9.— C. 

, . ar. Riyht to return instalrrvents de- 
livered.] — The rule with regard to 


contracts tor the delivery of goods In 
parcels is that the buyer who receives 
some of the parcels may return them 
if the whole quantity is not dehrered. 


but he must pay for the Instalments he 
keeps & deals with as his own, or which 
he retains after the expiration of the 
period stipulated for the complete 
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CO. m Oct. 1874, contracted to supply the P. Steel 
CO. with ^on at a certain price, to be delivered in 
monthly instalments, & to be paid for, as to some, 
by bills at four months, & as to the rest, by cash 
at a certain length of credit. The instalments 
were delivered till the month of Feb. 1875, 
in which month the purchasing co. 
called a meeting of their principal creditors, & 
stated that they were carrying on the business at 
a loss & were short of working capital, & asked for 
an extension of credit in their existing contracts, 
which, however, was refused them. Tlie seUing 
co. then refused to deliver any more iron except 
upon immediate cash payments, & in consequence 
of that refusal the purcliasing co. gave notice to 
rescind the contract. The purchasing co. con- 
tinued to carry on the business after the meeting, 
& endeavoured to raise fresh capital by issuing 
preference shares, but in June, 1875, they passed 
a resolution for winding up. The selling co. 
claimed to prove for damages for breach of the 
contract against the estate of the purchasing co. : — 
Held : there was no such declaration of insolvency 
at the meeting in Feb. as to justify the selling co. 
in refusing to deliver iron except for cash payments, 
& consequently that the purchasing co. had a right 
to rescind the contract, & the claim for damages 
was dismissed. — Be Phcenix Bessemer Steel Co., 
Hx p. Oarnforth Hematite Iron Co. (1870), 4 
Ch. D. 108 ; 40 L. J. Ch. 115 ; 35 L. T. 776 ; 25 
W. K. 187, C. A. 

Annotations : — Consd. Merney Steel & Iron Co. v, Navlor 
C2^’ V. Milling (1886), 

Unpaid vendor.] - Fart VII., Sect. 7, 

post, 

1769. Non-delivery In event provided for — 
Strike.]— Stephens, Mawson & Co. v. Great 
Western Colliery Co., Ltd. (1899), 15 T. L. li. 
432. 


1760. Delivery excused in certain events— Right 
to deliver instalments withheld.]— De Oleaga v. 
West Cumberland Iron & Steel Co., No. 1780, 
post 

1761. Delivery withheld without request from 
purchaser — Beyond period of contract.] — Plevins 
V. Downing, No. 1581, ante, 

1762. Non-delivery of full instalments — At pur- 
chaser’s request — Purchaser’s right to arrears.] — 
Defts. in Oct. 1870, contracted to sell t-o pltfs. 
2,000 tons of iron “ delivery in monthly quantities 
of 106f tons over 1871, or sooner if required ” ; 
payment by four montlis’ acceptance for the 10th 
of the month following delivery. In Jan. 1871, 
101 tons were delivered, but pltfs. did not then 
demand the delivery of the balance of the monthly 
quantity. In Feb. 1871, & at several periods 
between that date & Dec. 1871, pltfs. requested 
defts. to forbear from delivery of more iron under 
the contract, & defts. accordingly only made partial 
deliveries during the several months of 1871, up 
to & including Nov. In Dec. pltfs. required 
delivery of the residue of the whole 2,000 tons. 
Defts. refused it, & denied that they were liable 
to deliver any more iron under the contract, except 
what was due on the monthly balance. Pltfs. then 
brought an action for non-delivery : — Held : with- 
out deciding whether defts. could be required to 
deliver in Dec. at once the whole balance of the 
2,000 tons, they remained liable to deliver it at 


some reasonable time, & not having asked for 
such reasonable time, but having repudiated their 
liability, they had no defence to the action. — 
TYERS V, llOSEDALE & FeRRYHILL IrON CO. 
(1875), L. R. 10 Exch. 195 ; 44 L. J. Ex. 130 ; 
33 L. T. 50 ; 23 W. R. 871, Ex. Ch. 

Annotations : — Consd. Hartley v. Hymans, [1920] 3 K. B. 

475. Apld. Sheik Mohammad Habib Ullah v. Bird (1921), 

37 T. L. R. 406. Refd. Hickman v. Haynes (1875), 

L. R. 10 C. P. 598. 

1763. Damages for non-delivery — Prior tender of 
price.] — Be Edwards, Hxp. Chaimers, No. 1753, 
post 

1764. Damages calculable at time of par- 

ticular breach.] — Defts. entered into a contract 
with pltf., whereby they undertook to deliver, from 
Jan. 1, imtil Dec. 31, 1872, 6,260 waggons of coal 
at Is. 3d. per ton of 20 c\^., at the fair average 
rate of twenty waggons per day ; payment by 
three months’ acceptance, drawn on the 10th of 
each month, for the previous month’s supply. 
The deliveries were irregular in point of time, «fc 
insufficient in point of quantity, & they failed to 
comply with the condition of the contract, that 
they should be at the fair average rate of twenty 
waggons i)er day. At the end of the year there 
was a large deficiency. Pltf., although constantly 
complaining of tlie deliveries, did not go into the 
market <fe buy against defts. at any time during 
1872, but on hVb. 13, 1873, he bought coal in the 
market to supply the whole of the deficiency of 
the coal undelivered, at a yevy much higher price, 
namely, 19s. per ton. Coal had been gradually 
rising in price in the market throughout the 
successive months of 1872, & it rose more rapidly 
in the months of Jan. Feb. 1873. Pltf. claimed 
to be entitled to, as damages, the difference between 
the contract price of Is. 3d. & the market price of 
coal at the expiration of such a reasonable time 
after Dec. 31, 1872, as would have enabled him to 
go into the market & obtain it, calculated upon the 
whole of the deficiency left undelivered by defts. 
under their contract throughout the year 1872. 
Defts. contended that pltf. was not entitled to 
wait until the expiration of the year before assess- 
ing his damages, as contended for by pltf., for that 
a breach of the (contract was committ(id as often 
as a month expired without the proper quantity 
applicable to such month having been delivered, & 
that pltf. was bound to assess his damages in 
respect of such breach from an estimate of that 
month’s market price of coal, or tliat the breaches 
were committed at some shorter periods ; but that 
the damages should bo calculated at the end of 
each month : — Held : as soon as defts. failed to 
deliver a fair average of coal, according to the 
terms of the contract, a breach had taken place, for 
which at that time, pltf. was entitled to damages 
as upon that breach, & so on from time to time as 
each subsequent breach took place, & it was an 
erroneous way of estimating the damages by 
waiting until the full period of the contract had 
expired, & then claiming the difference at that 
time. — Barningham v. Smith (1874), 31 L. T. 
540. 

1765. Reduction of damages — Unreason- 

able exercise of right to repudiate.] — Deft, agreed 
to sell to pltfs. a quantity of silk, deliveries to be 
spread over several months, & payment for each 
delivery to be made within a month. Pltfs. 


delivery. — Dunlop v. Devine (1917), 
51 N. S. R. 110 ; 30 D. L. R. 385.— 

CAN. 

^ h. Contract discharged as to parti- 
cular instalment ,] — A contract, so far 
as It applies to any particular Instal- 
ment, is discharged upon default being 


made in delivery or acceptance. — 
Doner v. Western Canada Flour 
Mills Co., Ltd. (1918), 41 O. L. R. 
503; 13 O. W. N. 328; 41 D. L. R. 
476.— CAN. 

k. Immediate right of action 

vesting in buyer .] — ^Wright, Stephen- 


son & Co., Ltd. v. Adams & Co. (1908), 
28 N. Z. L. R. 193.— N.Z. 

1. Where each delivemt a 

separate contract.] — Higgin v. Pum- 
PHERSTON Oil Co., Ltd. (1893), 20 R. 
(Ct. of Sess.) 532 ; 30 So. L. R. 595.— 
SCOT. 
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Sed. 2. — Delivery; Sub-sect. 9, C.,D. & E.; sub- 
sect, 10, A,] 

drew a cheque for the amount of the first delivery 
within a month, but it failed to reach deft. On 
ascertaining this fact in the following month pltfs. 
sent another cheque, <te deft, then said that cash 
cover would be required for future deliveries. 
Pltfs. elected to treat deft.’s refusal to deliver under 
the contract as a repudiation, Sc endeavoured, on 
a rising market, to buy elsewhere, but unsuccess- 
fully. They then brought an action claiming the 
amount of the loss which they had sustained, 
based on the value of silk at the time of repudia- 
tion, & on the refusal to deliver on the original 
terms. The judge at the trial found that there 
had been a breach of the contract, but that pltfs., 
for the purpose of minimising their loss, would 
have acted reasonably in accepting deft.’s offer to 
supply the goods for cash, & that therefore it was 
their duty to do so, & he reduced the damages 
accordingly ; — Held : the question was one of fact 
& the decision must be affirmed. — P ayzu, Ltd. v. 
Saunders, [1919] 2 K. B. 581 ; 89 L. J. K. B. 17 ; 
121 L. T. 663 ; 35 T. L. R. 657, 0. A. 

Non-payment of Instalments.] — See Sub-sect. 9, 
B., ante, 

D. Non-Acceptance of Instalments, 

See Sale of Goods Act, 1893 (c. 71), s. 31 (2). 

1766. Right to refuse acceptance — Delivery of 
first instalment delayed.] — To a declaration on an 
agreement, stating that defts. agreed to buy of 
pltfs. 667 tons of iron, to be shipped from Sweden 
in the months of June, .July, Aug. & Sept., & in 
about equal portions each montli, at £15 10s. per 
ton delivered, on arrival in I^o-idon ; that sellers 
should have the option of commencing shipments 
in May, <fc also of completing the whole by the end 
of July ; <fc alleging, as a breach, the refusal to 
accept or pay for the iron, or any part thereof ; 
defts. pleaded that i^ltfs. did not avail themselves 
of the option of commencing shipments in May ; 
that in June pltfs. shipped 21 tons, being a much 
less quantity than was required to be shipped 
during that month by the terms of the contract ; 
that pltfs. failed to complete the sliipment for the 
month of J une, according to the terms of the con- 
tract, & were never ready to deliver such a quantity 
of iron, shipped from Sweden in June, as is specified 
in the contract, & were not ready & willing to 
deliver to defts. the small quantity shipped, imtil 
after defts. had notice that pltfs. were not ready 
& willing, & were unable to fulfil their part of the 
agreement with reference to the quantity of iron 
to be shipped in June ; wherefore defts. refused to 
receive the quantity so shipped dm’ing the month 
of June, &> gave notice to pltfs. that they refused 
to accept the residue of the iron : — Held : the plea 
was a good answer to the action. — Hoare v, 
Rennie (1859), 5 H. & N. 19 ; 29 L. J. Ex. 73 ; 

1 L, T. 104 ; 8 W. R. 80 ; 157 E. R. 1083. 

Annotations : — Ezpld. Jonasciohn v. Young (18G3), 4 B. & S. 
290. Dbtd. Simpson v, Crlppln (1872), L. R. 8 Q. B. 14. 
Expld. Freeth v. Burr (1874), I.. Jl. 9 C. P. 208. Apprvd. 
Honck V, Muller (1881), 7 Q. B. I). 92. Consd. & Distd. 
Mersey, Steel & Iron Co. v. Naylor, Bemson (1884), 9 
App. Cas. 434. Consd. Workman, Clark v, Lloyd Brazilelro 
Co. (1908), 99 L. T. 477. Refd. Bradford v. Williams 
(1872), L. R. 7 Exch. 259 ; Bellamy v. Debonhara, [1891] 

1 Ch. 412 ; Cornwall v. Henson, [1900] 2 Ch. 298. 

1767, First instalment not equal to con- 

tract J — Englehart V, Bosanquet (1881), cited 
in 7 Q. B. D. at p. 100 ; 50 L. J. Q. B. at p. 533 ; 
45 L. T. at p. 205. 

Annotation : — Apld. Honck v, Muller (1881), 7 Q. B. D. 92. 


1768. Previous attempt to repudiate 
on other grounds.] — Braithwaite v. Foreign 
Hardwood Co., N^o. 2496, post, 

1769. .] — ^A contract was entered into 

for the sale of 1,100 pieces of timber, to be delivered 
in two instalments. Upon the delivery of the first 
instalment the purchasers refused to accept 
the goods on the ground that they did not fulfil 
the terms of the contract. Sc further intimated that 
they would refuse the second instalment on the 
ground that the first instalment was such a 
departure from the contract as to justify them in 
refusing to accept either parcel. The matter was 
referred to arbn.. Sc the arbitrator found Sc awarded 
that the first shipment was so far from complying 
with the requirements of the contract as to entitle 
the buyers to repudiate Sc to rescind the whole 
contract, Sc to refuse to accept the first shipment 
Sc all further shipments under the contract. Upon 
a motion by the vendors to set aside the award 
upon the groimd that it was bad upon its face : — 
Held : the umpire was entitled to draw the 
inference from the defective delivery of the first 
instalment that the second would also be bad, Sc 
therefore the award could not be said to be bad 
upon its face. — Millar’s Karri Sc Jarrah Co. 
(1902) V, Weddel, Turner & Co. (1908), 100 
L. T. 128 ; 11 Asp. M. L. C. 184 ; 14 Com. Cas. 25. 
Annotation : — Refd. lie Rubel Bronze & Metal Co. & Vos 

[1918] 1 K. B. 315. 

1770. Non-acceptance of inferior instalment — 
No intention to repudiate — Vendor not discharged 
from further performance.] — A contract to deliver 
oil of first quality, 5 tons in Oct., 5 in Nov., Sc 
5 in Dec. The purchaser refused to receive part 
of the oil tendered in Oct., as of inferior quality, 
Sc sued the vendor for breach of contract, but 
failed in proof that the oil was of inferior quality, 
Sc it was found that pltf., the purchaser, did not 
intend thereby the repudiate the contx’act : — Held : 
the vendor was not thereby discharged from the 
further performance of the contract. — Kent v, 
Godts (1855), 26 L. T. O. S. 88 ; 19 J. P. Jo. 
725. 

1771. Failure to take full Instalments —Vendor’s 
right to rescind.] — Defts. agreed to supply pltfs. 
with from 6,000 to 8,000 tons of coal, to be delivered 
into pltfs.’ waggons at defts.’ collieries, in equal 
monthly quantities during the period of twelve 
months, at 5^. 6d. per ton. During the first 
month pltfs. sent waggons to receive only 158 
tons. Immediately after the first month had 
expired, defts. informed pltfs. tliat, as pltfs. had 
taken only 158 tons, defts. would annual the con- 
tract. Pltfs. refused to allow the contract to be 
annulled, but defts. declined to delivered any 
more coal : — Held : the breach by pltfs. in taking 
less than the stipulated quantity during the first 
month did not entitle defts. to rescind the contract. 
— Simpson v, Crippin (1872), L. R. 8 Q. B. 14 ; 
42 L. J. Q. B. 28 ; 27 L. T. 546 ; 21 W. R. 141. 

Annotations : — Distd. Reuter v. Sala (1879), 4 C. P. D. 239. 

Consd. & Distd. Honck v. Muller (1881), 7 Q. B. D. 92. 

Consd. Mersey Steel & Iron (X). v. Naylor (1882), 9 Q. B. D. 

648 ; Workman, Clark v. Lloyd Brazileilo, [1908] 1 K. B. 

968 ; Jackson v, Rotax Motor & Cycle Co., [1910] 2 K. B. 

937. Refd. (IJorcoran v. Prosor (1873), 22 W. R. 222 ; 

Davies v, McLean (1873), 21 W. R. 264 ; Freeth v. Burr 

(1874), 29 L. T. 773 ; Bergheim v. Blaonavon Iron & Steel 

Co. (1875), 32 L. T. 451 ; Brandt v. Laurence (1876), 1 

Q. B. D. 344 ; lie Phoenix Bessemer Steel Co., Ex p, 

Carnforth Hrematlte Iron Co. (1876), 4 Ch. D. 108 ; Corn- 
wall r. Henson, [1900] 2 Ch. 298. 

1772. .] — Dickinson v, Fanshaw 

(1892), 8T.L.R. 271,0. A. 
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m. Eight to refuse acceptance — Tender above maximum quantity,] — Bakr v. Waldie (1893), 21 R. (CJt. of Scss.) 2 24 
31 Sc. L. R. 185 ; 1 S. L. T. 368.— SCOT. 
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1773. Vendor’s right to damages.] — Nedbr- 
LANDSCHE CaCAOFABRIK V. CH ALLEN (DAVID) & 
Co., Ltd. (1898), 14 T. L. R. 322. 

1774. Non-acceptance of first Instalment — 
Vendor’s right to withhold subsequent Instalments.] 
— Deft., in Oct., 1879, sold to pltf., & pltf. bought 
of deft., 2,000 tons of pig-iron at 42s. a ton, to be 
delivered to pltf. f.o.b. at maker’s wharf, at 
Middlesborough, “in Nov. 1879, or equally over 
Nov., Dec. & Jan. next, at (^d. per ton extra.” 
Pltf. failed to take delivery of any of the iron in 
Nov., but claimed to have delivery of one-third of 
the iron in Dec. &; one-third in Jan. Deft, refused 
to deliver these two -thirds, & gave notice that he 
considered that the contract was cancelled by 
pltf .’s breach to take any iron in Nov. : — Held : in 
an action by pltf. for damages, in respect of deft.’s 
refusal, by pltf.’s failure to take one-third of the 
iron in Nov., deft, was justified in refusing to 
deliver the other two-thirds afterwards. 

Suppose a man orders a suit of clothes, the price 
being £7, £4 for the coat, £2 for the trousers, & 
£1 for the waistcoat, can he be made to take the 
coat only, whether they were all to be delivered 
together, or the trousers & waistcoat first ? The 
party to a contract so broken has a right not to 
rescind the contract, for rescission is the act of 
both parties, but a right to declare he will not 
perform a part only of his contract, viz., what 
would remain to be performed if the other party 
had performed his part, & so enabled the j^er- 
formanco of the whole (Bramwetj:., L.J.). — 
IIONCK V. Muller (1881), 7 Q. B, D. 02; 50 
L. J. Q. B. 529 ; 45 L. T. 202 ; 29 W. R. 830, C. A. 
Annotations: — Expld. Mersey Steel & Iron Co. v. Naylor 

liouzon (1884), 9 App. Cas. 434. Consd. Workman, 

Clark V. Lloyd Brazllefio, [1908] 1 K. B. 968. Refd. 

Soo. G6n6rale de Paris v. Milders (1883), 41) L. T. r>r> ; 

Cornwall v, Henson, [1900] 2 Ch. 298 ; Rliyniney Jly. 

V. Brecon & Merthyr Tydfil lly. (1900), 83 L. T. Ill ; 

Lairinaga v. Soc. Franco- A moricaino Des Phosphates 

Do ModuUa (1923), 92 L. J. K. B. 455. 

1775. Damages for non-acceptance.] — N edek- 

LANDSCHE OaCAOFABIMK V. OhALT.EN (DAVID) & 
Co., Ltd. (1898), Id T. L. R. 322. 

1776. .] — A contract provided that all 

mahogany & cedar on “ the land of resp. is to be 
delivered ” to applts. “ for which contracts shall 
be made annually for the amount to be delivered.” 
Before all the wood had been delivered applts. 
committed a breach of the contract, which was 
held to justify resp, in treating it as repudiated : — 
Held : the proper construction of the contract 
was that though annual contracts were to be made 
as to the amount to be delivered in each year, 
applts. were bound to make arrangements for 
taking all resp.’s wood, & ho was entitled to 
prospective damages for the quantity not taken. — 
Emery (George D.) Co. v. Wells, [1900] A. C. 
515 ; 75 L. J. P. C. 104 ; 95 L. T. 589, P. C. 
Annotation : — Refd. Re Rubel Bronze & Motal Co. & Vos, 

[1918] 1 K. 13. 315. 

E, Posiponemeni of Delivery or Excuse for Non- 
Delivery, 

1777. Postponement at vendor’s request — Pur- 
chaser’s right to damages for loss.] — Ogle v. Vane 
(Earl), No. 2624, post, 

1778. Postponement at purchaser’s request — 
Beyond reasonable time — Assessment of damages.] 
— Hickman v, Haynes, No. 2512, post, 

1779. Postponement in event provided for — 
Strike.] — Pltfs. on Sept. 13, 1873, contracted in 


writing with deft, to sell 4,000 parcels of Kibbles 
coal at 15s. Qd, per parcel of 2,240 lbs. loaded into 
deft.’s trucks at the average rate of two trucks 
per day, a truck consisting of eight tons, in the 
event of a colliers’ strike or accident the vendors 
not binding themselves to keep up the daily supply. 
Coal was delivered under this contract up to 
Mar. 28, 1874, but on that day, in consequence of 
pltfs.* men refusing to accept a lower rate of 
wages proposed by pltfs., in pursuance of a com- 
bination entered into by pltfs., with other masters 
in the district, the pits were closed by pltfs., & 
remained closed until July 28, other pits in the 
neighbourhood being also closed by their owners 
for a like reason. During that time no coal was 
in consequence delivered ; but at the end of the 
strike pltfs. called upon deft, to take the amount 
of coal which still remained undelivered under the 
contract. In an action for not accepting this coal : 
— Held : the strike was equally a strike within 
the meaning of the contract, though brought 
about by pltfs. lowering the wages of their men ; 
the ellect of the strike was merely to postpone the 
daily deliveries, & deft, was bound to accept the 
coal remaining undelivered. — King v. Parker 
(1870), 34 L. T. 887. 

Annotation : — Consd. De Oleaga i?. West Ciimberland Iron 

& Steel Co. (1879), 4 Q. B. D. 472. 

1780. Increase of tonnage rate.] — By agree- 

ment between pltfs. & defts., pltfs., who were 
merchants at Bilbao, undertook to supply defts. 
at Workington, Cumberland, with about 30,000 
tons of Sommorostro ore at the price of 255 . Qd, 
per ton, cost, freight, & insurance, payment to be 
made by cash on delivery of each shipment 
“ Deliveries to be made at the rate of from 800 to 
1,300 tons per month, provided wo, pltfs., are 
able to procure tonnage at or under the rate of 
10s. 6d. per ton. No responsibility to attach to us 
should we bo prevented from d(3livering all or any 
portion of the ore, through any dangfu\s & accidents 
of the mines, railway shoots, rivers, seas, & naviga- 
tion of whatever nature or kind, or through any 
circumstances beyond our own control ” : — Held : 
(1) pltfs. were entitled to deliver quantities of the 
ore which they had previously withheld while 
freights were above the limit, provided such 
deliveries were made within a reasonable time, 
having regard to the contemplated duration of the 
contract, the means which they had to make up 
arrears, etc. ; (2) they were not entitled to deliver 
quantities which they had provdously been pre- 
vented from delivering from dangers & accidents 
of the mines, etc., such quantities being as much 
struck out of the contract as if they had been 
actually delivered. — De Oleaga v. West Cumber- 
land Iron Steel Co. (1879), 4 Q. B. D. 472 ; 
48 L. J. Q. B. 753 ; 41 L. T. 342 ; 27 W. R. 870, 
D. C. 

Annotation: — Reid, Voitbardt & Hall v. Hylands (1917), 

1J6L. T. 700. 

1781. Delivery excused In case of accident.] — 

Belgaard V, Green, Holland &: Co, (1908), 
Times, Nov. 26. 


Sub -SECT. 10. — Delivery to Carrier. 

A, In General, 

See, generally, Carriers, Vol. VIII., pp. 5, et seq. 
See Sale of Goods Act, 1893 (c. 71), s. 18, 
Rule 6 (2), 32 (1). 
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n. Continued request dt receipt of goods below 
Oil Co., Ltd., [1920] 2 W. W. 11. 689. —CAN. 


contraeA quantity A — TEmnxAL Steam Naviuatiox Co., Ltd. v, Imterial 
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Sect, 2. — Delivery : Sub-sect 10, A, <fc B, ; sub-sect, 
IhA,] 

1782. General rule—Dellvery to purchaser.]— De- 

livery of goods by the vendor on behalf of the 
vendee to a carrier not named by the vendee, is a 
delivery to the vendee. 

If a tradesman order goods to be sent by a 
carrier . . the moment the goods are delivered to 
the carrier it operates as a delivery to the pur- 
chaser (Lord Alvanley, O.J.). — Dutton v, 
SOLOMONSON (1803), 3 Bob. & P. 582 ; 127 E. R. 
314. 

AnnotaiioTM : — Expld. Anderson v. Ilodgrson (1818), 5 
Price, (530. Apld. Fragano v. Long (1825), 3 L. J. O. S. 
K. B. 177. Consd. Dunlop v. Lambert (1839), Macl. & 
Hob. 603. Distd. Coats v. Chaplin (1842), 3 Q. B. 483 ; 
Coombs V. Bristol & Exeter Ry. (1858), 3 H. & N. 510. 
Re!d. Bosklns v. Duperoy (1808), 9 East, 498 ; Helps 
V. Wint-erbottom (1831), 2 B. & Ad. 431 ; Freeman v, 
Birch (1833), 1 Nev. & M. K. B. 420 ; Bushel v. Wheeler 
(1844), 8 Jut. 532 ; liugg v. Weir (1864), 16 O. B. N. S. 
471 ; Smith v. Hudson (1865), 6 B. & S. 431 ; Babe v, 
Otto (1903), 89 L. T. 562 ; L. & N. W. Ry. v. Hudson, 
[1920] A. a 324. 

1783 . . 1 — If goods are delivered to a 

carrier by the vendor addressed to the purchaser, 
while the latter is under the age of twenty-one, 
but they do not reach him till he has attained that 
age, infancy is a good defence to an action brought 
against him for the price of the goods. — Griffin 
V. Langfield (1812), 3 Camp. 254 ; 170 E. R. 
1373, N. P. 

1784. .] — Where pltfs., having i 

ceived an order from deft, for goods, shipped 
them, & transmitted to him the bill of lading, 
indorsed, making the goods deliverable to order 
or assigns, &: on their arrival the captain withheld 
the goods, in consequence of deft, having refused 
to accept a bill drawn on him for the price ; & 
thereupon deft, recovered in trover against the 
captain : — Held : pltfs. might have an action for 
goods sold <fe delivered, for the delivery of the goods 
was complete as between them & deft., by the 
delivery on board the ship. — Gronino v. Mendham 
(1810),5M. &S.189 ; 1 Stark. 299 ; 105E.R.1020. 

1785. .] — An action for goods sold & 

delivered not supported by proof of an order by 
deft, to send the goods to a certain quay to bo 
left till called for, without showing a reception & 
acceptance on the part of the vendee of the goods 
so sent, where deft, had not named the particular 
carrier by whom the goods were to have been 
conveyed : at least under the circumstances in 
evidence in the present case a nonsuit for want of 
proof of a delivery, was refused to be set aside. 

The cases are abundant to prove that a delivery 
to a carrier is a delivery to the consignee ; but the 
difficulty in this case is, that there is no evidence 
to fix deft, with knowledge of the course of con- 
veyance, or an adoption of the course which had 
been pursued (Graham, B.). — Anderson v. Hodg- 
son (1818), 5 Price, 630 ; 146 E. R. 716. 

Annotation: — Retd. B\isbel v. Wheeler (1844), 15 Q. B. 442. 


Goods. 

1786. Watt v. Bakbb, No. 1076, 
ante, 

1787. -.] — Colonial Insurance Co. 
OP New Zealand v, Adbiaidb Marinb Insurance 
Co., No. 1113, ante. 

1788. Constructive delivery.] — Re 

Cock, Ex p. Rosevbar China Clay Co., No. 2199, 
post 

1789. Delivery at risk of purchaser — Carrier ap- 
pointed by vendor.] — Godfrey v. Furzo, No. 2378, 
post 

1790. Mode of conveyance ordered by 

purchaser.] — Where a vendee of goods orders a par- 
ticular mode of conveyance, he must stand to the 
loss, if any happen. — Vale v, Bayle (1775), 1 
Cowp. 294 ; 98 E. R. 1094. 

1791. Goods shipped by vessel other 

than speclUed.] — A. in London, received an order 
from B. living in Bristol, to send goods to him by 
any conveyance which would reach Bristol, as B. 
lived only six miles from thence, informing B. 
when he sent them, that B. might know when to 
expect them ; A. sent the goods to a wharf from 
whence vessels for Bristol sailed, & informed B. 
as he was told at the wharf that the goods would 
come by the ship “ Commerce ” ; in fact the goods 
were not sent on board the “ Commerce,^ ^ which 
happened to be fully laden, but some time after- 
wards were sent by another vessel. B. after the 
arrival of the “ Commerce ” at Bristol, without the 
goods, made no further inquiry for the goods, & 

A. did not know till after he had required payment 
of the goods, that they had been sent by another 
ship, which he then communicated to B. ; — Held : 

B. was liable to any loss of the goods. — Cooke v. 
Ludlow (1806), 2 Bos. & P. N. R. 119; 127 
E. R. 569. 

1792. Carrier paid by vendor.] — As soon as 
goods are delivered to a carrier, they are at the 
risk of the purchaser, although the carrier be paid 
by the vendor. — King v. 'Meredith (1811), 2 
Camp. 639 ; 170 E. R. 1278, N. P. 

Annotations: — Dlstd. Freeman v. Birch (1833), 1 Nev. & 

M. K. B. 420. Consd. Dunlop v. Lambert (1839), Macl. 

& Rob. 663. 

1793. Departure from ordinary mode of trans- 
mission — Liability of vendor.] — When goods are 
bought for export at a port from which goods are 
ordinarily shipped, if the seller sends them by 
land to a neighbouring port, he is liable for any 
loss which may take place up to the time of ship- 
ment from the latter port. 

There was no delivery to the purchaser until 
the wine was put on board (Lord Tenter- 
den). — Ullock V. Reddelein (1828), Dan. & 
LI. 6. 

1794. Delivery to railway company abroad — 
Whether delivery to consignee in England.]—* 

Potntin u. Porrier, No. 1797, post. 
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1782 i. Genial rule — Delivery to jwr- 
chaser.} — When goods are debvered to 
a carrier, the purchasers' agent with- 
out reservation not only the property 
in the goods hut the possession of the 
goods passes. — Tie Government Liquor 
Act & Kanier Bottling Works, Ltd. 
(1924), 33 B, C. R. 443.— CAN. 

o. Delivery to master of ship .} — 
The master of a ship is only an agent 
to receive goods for carriage not to 
accept delivery. — Black v. Tyrer 
(1910), 8 E. L. R. 1.— CAN. 

p. Goods shipped by method not in 
accordance uriih cardract .} — Delivery to 
a carrier of the goods contracted for, 


to be shipped by a method different 
from that provided by the contract, 
is not such a delivery as is contemplated 
by Sale of Goods Act, R. S. Bask., 
c. 147, s. 31. — McGowan Cigar Co. v. 
O’Flynn (1911), 19 W. L. R. 877.— 
CAN. 

q. Vendee to pay freight — Delivery 
to vendee.} — Volansky Clothing Co. 
V. Bannockburn Clothing Co., Ltd. 
(Alta.), 11919] 3 W. W. R. 913.— CAN. 

r. Goods sold for delivery at certain 
place .} — ^Where a vendor imdertakes 
that the goods sold shall he delivered 
at a certain place, Sc thereupon hands 
such goods to a carrier, the latter is the 
agent of the vendor to carry & deliver, 


& not of the purchaser to receive the 
goods. — Stephen, Fraser & Co. v. 
Clydesdale Transvaal Collieries, 
Ltd., [1903] T. H. 121.— S. AF. 

t. .] — If a vendor under- 

takes to deliver goods at a particular 
place a common carrier employed to 
effect delivery Is the agent of the 
vendor. — Tiran v. Bales & Harris, 
[1916] C. P. D. 529.— S. AF. 

a. Delivery at risk of vendor ,] — So 
long as goods, though delivered to a 
commoil carrier appointed by the 
consignee, remain at the risk of the 
consignor, they are not delivered to 
the consignee. — W inter v. Way (1862), 
1 Mad. 200.— IND. 



Annotation: — Apld. Pointin v. Poirier (1885), 49 J, P. 199. 

1796. .1 — Buckman V, Levi, No. 1037, 

ante. 

1797. .] — Where goods are transmitted 

through a common carrier, it is incumbent upon 
the consignor to take reasonable precautions to 
insure their sal’c^ delivery to the consignee ; & 

whether the precautions taken were reasonable or 
not depends upon whether they were such as to 
liave rendered the carrier liable to the consignee 
in respect of the goods in case of their loss during 
the transit. 

Qri. : whether the rule, that the delivery of 
goods to a common carrier by the consignor is a 
delivery to the consignee, applies to the delivery 
of goods to a railway co. abroad for conveyance 
to a consignee resident in England. — Pointin v. 
PouKiER (1885), 49 J. P. 199, D. C). 

1798. Insurance of goods — Where carrier’s 
liability limited.] — Clarke v. Uutchins, No. 1795, 
ante, 

1799. .] — Where a person in the 

country gives an oi‘der to a tradesman in London 
with whom he has been in the habit of dealing, 
to send him down more goods by a particular 
coach, & at the office of this coach there is a notice 


Sub-sect. 11. — Delivery by Bill op TjADINu 
AND OTHER Documents. 

A. In General, 

See, generally, Shipping. 

1801. General rule — Delivery of documents con- 
structive delivery of goods.] — contract for the 
sale of hops to be shipped from the Pacific Coast 
to this country i)ro\dded that the buyer should 
pay for the hoi^s at the rate of OOs. sterling per 
112 lbs. “ c.i.f. to London, Liverpool or Hull. 
Terms net cash.” The contract contained no 
terms expressly providing for iiayment against 
shipping documents i—Ueld : the seller was 
entitled to payment upon liis shipping the goods 
& tendering to the buyer the bill of lading & 
insurance policy, or within a reasonable time. 

Delivery of the bill of lading when the goods are 
at sea can be treated as delivery of the goods 
themselves (Lord Loreburn, 0.). — E. Clemens 
Horst Co. v, Biddell Brothers, [1912] A. O. 
18 ; 81 L. J. K. B. 42 ; 105 L. T. 603 ; 28 T. L. R. 
42 ; 56 Sol. Jo. 50 ; 12 Asp. M. L. C. 80 ; 17 Com. 
Oas. 55, H. L. ; revsg, S. C. svb nom, Biddell 
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b. General rule — Ucasondble pre- 
cautions to ensure delivery — Ihdy to 
follow directions of buyer.] — The seller 
of poods must follow the shipping 
Instructions of the buyer, if consistent 
with the terms of the contract, & under 
Sales of Goods Ordinance, s. 31 (2), 
unless otherwise authorised by the 
buyer, the seller must make such con- 
tract with the carrier on behalf of the 
buyer as may be reasonable, havinp 


regard to the nature of the goods, & 
the other clroiimstances of the cose. — 
B. C. Fruit Market, Ltd. v. National 
Fruit Co., Ltd., [1921] 2 W. W. H. 
229 ; in Alta. L. II. 284 ; 59 D. L. K. 
87.— CAN. 

PART VI. SECT. 2, SUB-SECT. 11.— A. 

1801 i. General rule — Delivery of 
documents constructive delivery of goods,] 
— Symbolical delivery when accepted 
by the purchaser is good delivery, but 


the purchaser Is not bound to accept 
symbolical in lieu of physical delivery. 
The purchaser who chooses to accept 
a bill of lading of goods at sea as equiva- 
lent to the goods themselves will not 
be allowed to set up that he has not 
received delivery. — Birkbeck & Kose- 
INNES V, Hill, [1915] C. P. D. 687.— 
S. AF. 

c. Bill of lading sent on shipment 
of goods,] — A merchant In Glasgow sold 
goods to a firm there, to be shipped by 
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Sect. 2. — Delivery: Suh-sect, 11, A. dh B.] 

Brothers v. Clemens (E.) Horst Co., [1911] 1 
K. B. 934, C. A. 

^nnotaiions : — CoQSd. Landauer v. Craven & Speodlnff, 
11912) 2 K. B. 94. Distd. Orient Co. v. Brekko & Howlid, 
il9l3] 1 K. B. 631. Consd. Amhold Karberg v, Blythe, 
Green, Jourdaln, Schneider v. Bnrgett & Newsam, [1915J 
2 K. B. 379. Apld. Groom v. Barber, [1916] 1 K. B. 318. 
Consd. Happe v. Manassoh (1915), 84 L. J. K. B. 1895. 
Apld. Shan)6 V, Nosawa, [1917] 2 K. B. 814. Consd. 
Johnson v. Taylor, f 19201 A. C. 144; Diamond Alkali 
Export Corpn. v, Bonrereois, fl921) 3 K. B. 443 ; Hansson 
V. Hamel & Horloy, [1922] 2 A. C. 36. Reid. The Mlra- 
mlchl, [1915] P. 71 ; Upjohn v, Hitohena, Upjohn v. 
Ford, [1918] 1 K. B. 171 ; Manbre Saccharine Co. v. 
Com I^oduota Co., [1919] 1 E. B. 198 ; Aron v. Comp - 
toir We^mont, [1921] 3 K. B. 435 ; Ballantine v. Cramp 
& Bosnian (1923), 129 L. T. 502 ; Scrlven r. SohmoU FUs 
Inc. (1924), 40 T. L. R. 677. 


1802. .] — When goods are sold by- 

contract on c.i.f. terms, the contract of the seller 
is performed by delivery to the buyer, vdthin a 
reasonable time from the agreed date of shipment, 
of documents, ordinarily the bill of lading, invoice, 
& policy of insurance, which will entitle the buyer 
on the arrival of the ship to obtain the delivery of 
the goods shipped in accordance with the contract, 
or, in case of loss, will entitle him to recover on 
the policy the value of the goods if lost by a peril 
agreed in the contract to be covered, & in any case 
will give him a rightful claim against the ship in 
respect of any misdelivery or WTongful treatment 
of the goods. It is therefore immaterial whether, 
before the tender of the documents, the property 
in the goods is in the seller or buyer or a third 
person. The seller however must be in a position 
to pass the property in the goods by the bill of 
lading, if the goods are in existence, but he need 
not have appropriated the particiilar goods in 
the particular bill of lading t > the particulai* buyer 
until the moment of tender. — G room (C.), Ltd. v. 
Barber, [191.51 1 K. B. 31(5 ; 84 L. .T. K. B. 318 ; 
112 L. T. 301 31 T. L. R. 60 ; 59 Sol. Jo. 129 ; 

12 Asp. M. L. C. 594 ; 20 Com. Cas. 71. 

AnnoUdions : — Dis^td. Amhold Karberg v, Blythe, Green, 
Jourdaln, Schneider v. Burgett & Newsam, [1915] 2 K. B. 
379. Refd. Upjohn v. Hitchens, Upjohn v. Ford, [1918] 
1 K. B. 171 ; Manbre Saccharine Co. v. Corn Products 
Co., [1919] 1 K. B. 198 ; Diamond Alkali Export Corpn. 
V, Bourgeois, [1921] 3 K. B. 443. 


1803. .] — Merchants in Japan sold 

goods to be shipped in June at a price iucluding 
cost, freight, & insurance to liondon. Shipping 
documents, including the bill of lading & policy 
of insurance, relating to the last possible shipment 
in June would, if sent forward with reasonable 
dispatch, have reached London on July 21 ; the 
goods themselves would have arrived on Aug. 30. 
The goods were not shipped. In an action by the 
buyers for non-delivery : — Held : (1) the delivery 
intended by the contract was a constructive 
delivery by tender of the shipping dociunents as 
soon as possible after shipment, & there was a 
breach of contract on July 21 ; (2) the damages 
were to be measured by the difference between the 
contract price & the market price on July 21, as 
that date, & not Aug. 30, was the time when the 
goods ought to have been delivered within Sale 
of Goods Act, 1893 (c. 71), s. 5 (3) ; (3) it being 
impossible to buy similar goods coming forward 
on a June shipment but possible to buy such goods 
on the spot, a merchant in the circumstances 
acting reasonably would have bought goods on 
the spot, & the price of such goods should be 
regarded in measuring the damages. — Sharpe 


(0.) & Co. V. Nosawa & Co., [1917] 2 K. B. 814 ; 
87 L. J. K. B. 33 ; 118 L. T. 91 ; 22 Com. Cas. 286. 
Annotations: — As to (1) Apld. Johnson v. Taylor, [1920] 

A. O. 144. As to (2) Dlstd. Produce Brokers Co. v. Weis 

(1918), 87 L. J. K. B. 472. 

1804. -.] — ^Manbre Saccharine Co. v. 
Corn Products Co., No. 1807, post. 

B. Tender of Documents. 

1805. General rule — Perfect documents must be 
tendered.}- — ^Bernays v. Winter (1898), cited in 
81 L. T. at p. 325. 

Annotation : — Apld. Be Salomon & Naudazus (1899), 81 

L. T. 325. 

1806. .] — A contract for the sale of 

wheat to be shipped from New Orleans to Ham- 
burg provided that payment should be net cash 
against surrender of documents, which were to 
consist of the bill of lading, certificate of inspection 
& policy of insurance. On Sept. 3, 1898, the sellers 
appropriated to the sale a quantity of wheat on 
board a certain vessel, & on Sept. 8 tendered to 
the purchasers the three documents, two of which 
were altered & one of which was unaltered. The 
purchasers refused to accept & pay for the docu- 
ments by reason of the erasures & alterations 
therein, &, on a formal tender being made on 
Sept. 12, they again refused to accept them. As 
tendered, tlie bill of lading contained a marginal 
note reading “ stored in holds 3 & 4.” The 
figures 3 & 4 had been substituted for the figures 

2 & 3 which had been erased ; the certificate of 
inspection stated that the wlieat was in holds 

3 & 4 ; the figures “ & 4 had been added after 

the figure 3, & the figures “ 2 which had been 
in the certificate before the figure 3, were struck 
through ; & the certificate of insurance was 

unaltered & stated the wheat to be in holds 3 & 4, 
which was the fact, so that as tendered all three 
documents agreed & were in accordance with the 
facts. IJio mistake arose through an error, & 
having been discovered, was corrected as above 
described in the bill of lading & the certificate of 
inspection before those documents were executed. 
The certificate of insurance was correct from the 
first & was unaltered. The ship arrived in Ham- 
burg on Sept. 14, & on Sept. 16, the documents 
were again tendered, together witli two confirma- 
tory documents showing that the alterations were 
made before the execution of the documents, & 
were jiroper alterations as agreeing with the facts : 
— JIcM : the tenders on Sept. 8, & Sept. 12, were 
good tenders of the documents, tSc ought to have 
been accepted by the purchasers as, upon such 
tenders, the purchasers were put upon inquiry & 
were bound to look at all the documents, &, as one 
of the documents was unaltered & the altered 
documents agreed with the unaltered one, they ought 
to have come to the conclusion that the altered 
documents were altered before the execution, & 
were perfect documents in the sense that they 
absolutely agreed with the facts. — Be Salomon & 
Co. & Naudszus (1899), 81 L. T. 325 ; 8 Asp. 
M. L. C. 699. 

1807. Tender with knowledge of loss of goods.] — 

(1) A vendor under a c.i.f. contract for the sale of 
goods, who has shipped the appropriate goods 
under a proper contract of carriage & obtained the 
proper documents, can effectively tender those 
documents to the purchaser notwithstanding that 


him for Montreal. The biU of lading 
was taken in the vendors’ name, & 
the goods were consigned to their agent 
In Montreal. The seller sent the blU 
of lading to the vendors, along with a 
bUl at four months for the price, which 


was not accepted by them, & they soon 
after became bankrupt. — Held : 
delivery was complete on the goods 
being snipped, & the bill of lading sent 
to the vendors. — ^Wright v. Mitoitell 
(1871), 43 Sc. Jur. 235.-H5COT. 
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he knows at the time of such tender of the loss of 
the goods. 

(2) Under a c.i.f. contract the vendor is bound 
to tender to the purchaser a proper poHcv of 
insurance together with the other shippng docu- 
ments, & that obligation is not performed by the 
vendor guaranteeing to hold the purchaser covered 
by insurance in accordance with the terms of a 
policy of insurance in the vendor’s possession. 

(3) The purchaser under a c.i.f. contract is 
entitled to demand a policy of insurance which 
covers, & covers only, the goods mentioned in the 
bills of lading & invoices. — Manbre Saccharine 
Co. V, Corn Products Co., [1919] 1 K. B. 198 ; 
120 L. T. 113; sub nom. Mambre Saccharine 
Co. v. Corn Products Co., 88 L. J. K. B. 402 ; 
35 T. L. B. 94 ; 24 Com. Cas. 89. 

Annotations : — As to (S) Apld. Diamond Alkali Export Corpn. 

V. FI. Bourgeois, [1921] 3 K. B. 443. Generally, Mentd. 

Jie Moore & Londaiier, [1921] 2 K. B. 519 ; Ballantiuo v, 

(>amp Sc BoRman (1923), 129 L. T. 502. 

Compare Nos. 1091, 1092, ante. 

1808. Sulllclency of tender — Question for Jury.] — 

Defts. had become responsible, as del credere 
agents, for the purchase of a cargo of wheat of 
from 1,800 to 2,000 quarters, to be shipped at the 
price of 50s. per quarter f.o.b. at Taganrog, “ & 
including freight & insm*ance to any safe port in 
the United Kingdom.” “ Payment cash in London 
in exchange for shipping documents.” Pltfs. 
tendered tlie following shipping documents of a 
cargo answering the description in the contract : 
a charterparty : a bill of lading & provisional 
invoice, in both of which the cargo was stated to 
be 1,850 quarters, at 50s. per quarter, £4,626, less 
freight, at 10«. 9d. per quarter, £1,001 10s. & a 
policy of insm'ance effected on the cargo valued 
at £3,600. On behalf of pltfs. evidence was given, 
which was not contradicted, that the policy 
tendered was sufficient to protect the interest of 
the shipper of the cargo at the time of shipment. 
In an action against defts. for* not paying or pro- 
curing from their principal payment of the price 
of the cargo, they pleaded that pltfs. were not 
ready & willing to tender, nor did they tender, 
“ the usual shipping documents ” according to 
the contract : — If eld : whether pltfs. had so 
tendered was a question for the jury ; it was not 
a question of law but of fact for the jury, whether, 
in all the circumstances, the policy was a sufficient 
shipping document within the meaning of the 
contract. — Tamvaco v. Lucas (1862), 3 B. & S. 
89 ; 3 P. & F. 110 ; 31 L. J. Q. B. 296 ; 6 L. T. 
697 ; 10 W. R. 733 ; 1 Mar. L. 0. 231 ; 122 P. R. 
34, Px. Ch. 

Annotation: — Refd. Ralli v. Universal Marine Insoe. (1802), 

4 De G. F. & J. 1. 

Ig 09 . Of bill of lading — All sets not de- 

livered or accounted for.] — Sanders v. Maclean, 
No. 1936, post. 

1810. From port of transhipment.] — 

Cox, McPuen & Co. V. Malcolm & Co., [1912] 
2 K. B. 107, n. ; 17 Com. Cas. 205, n. 

Annotations : — ^Dbtd. Landauer v. Cravens & Speeding, 

[1912] 2 K. B. 94. Distd. Honsson v. Hamel & Horley, 

[1922] 2 A. C. 36. 

1811. .] — Sellers a^eed to sell 

400 bales of hemp at a price to include cost, 
freight, & insurance. By the terms of the contract 
of sale the hemp was to be shipped from a port in 
the Philippine Islands or from Hong Kong by 


steamer or steamers direct or indirect to London 
between Oct. 1 & Dec. 31, 1909 ; payment was to 
be by cash in exchange for shipping documents, & 
disputes under the contract were to be settled by 
arbn. The sellers then purchased from B. & co. 
400 bales of hemp. This hemp had been shipped 
at Manila, a port in the Philippine Islands, under 
bills of lading dated at that place Dec. 28, 1909, 
for delivery at Hong Kong to the order of the 
shippers ; it was intended for transhipment & w^ 
transhipped on a steamer bound for London, ^e 
bins of lading being dated at Hong Kong Mar. 25, 
1910 ; it had been insured by the shippers from 
Manila to London. The sellers tendered to the 
buyers in fulfilment of the contract of sale the 
bills of lading from Hong Kong & the policy of 
insurance from Manila to London. The buyers 
paid the contract price under protest, contending 
that these documents were not a good tender under 
the contract. The dispute was referred to arbn. 
The arbitrator found that it was a^ usual course, 
when goods were shipped from Manila to London, 
to tranship them at Hong Kong, but to ship them 
in the first instance at Manila on a through bill of 
lading from Manila to London ; in so far as it was 
a question of fact, he found that, on a contract 
of sale of goods on cost, freight, & insurance terms, 
it was by mercantile usage, unless otherwise 
agreed, the duty of the seUer to provide by con- 
tract of affreightment for the carriage of the goods 
from the port of shipment to the port of 
tion named in the contract, & by an indorsed bill 
of lading, or otherwise, to transfer to the buyer 
the benefit of the rights created by the contract 
of affreightment between the shipper & the ship- 
owner for the entire voyage from the port of ship* 
ment to the port of destination : Held : the 
tender of the documents was not a good tender 
under the contract, because it did not include a 
contract of affreightment to Ijondon made before 
Dec. 31, 1909, & because it did not include a 
contract of affreightment from Manila to Hong 
Kong. — Landauer Co. v. Craven & Speeding 

BrotheRvS, [1912] 2 K. B. 94 ; 81 L. J. K. B. 650 ; 
106 L. T. 298 ; 56 Sol. Jo. 274 ; 17 Com. Cas. 193. 

Annotations :—Fo\ld. Hansson v. Hamel & Horicy, [1922] 
2 A. C. 36. Refd. Aron v. Comptoir Weigimoiit, [1921] 


[19211 3 K. B. 443. 

.] — A Swedish merchant 

agreed to sell to an English co. a quantity of 
guano in bags c.i.f. Norway to Kobe or Yokohama, 
terms net cash against documents in London ; 
time of shipping iis to the first instalment 
Mar./Apr., 1920. The seller, in anticipation of 
his obligations under the contract, agreed with L., 
Uie agent at Hamburg of a Japanese co., which 
ran a line of steamers from Hamburg to Japan 
but ran no steamers from Norway, for the con- 
veyance of the guano from Hamburg to Japan 
on the terms that L. should sign through biUs 
of lading as soon as the goods were in his pos- 
session. Between Apr, 20 22 the guano was 

shipped by the sellers in several lots from vano^ 
Norwegian ports, including B., on the steamship 
K. to Hamburg. On the arrival of the goods at 
Hamburg L. signed several documents in identical 
terms caUed through bills of lading be^ing date 
May 5. The biU of lading relating to the B. 
consignment stated that the goods were shaped 
in apparent good order & condition on board the 


(1921), 21 S. R. N. S. W. 773 ; 38 
N. S. W. W. N. 238.— AUS. 


e. Of railxmy receipts in- 

dorsed in blank — Where goods not 
MonoHAND v. Fulohand 


J.--VOL. XXXIX. 


(1898), I. L. R. 26 Calo. 142; 3 

0. W. N. 116, -IND. 

f. Sufflciency of docatnent — Ship- 
ping receipt tendered in lieu of hiU of 
lading — usage of trade .} — ^Martin v. 


sr (1917), 24 C. L. R. 23L— AUS. 
^misfdon of documents — - Insur- 
jxtliqi — C.i.f. contract — Nett casli 


P P 
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K. lying at B. & bound for Hamburg, for tranship- 

ment into the Japanese co/s steamer A., to be 
delivered in the like good order & condition at 
the port of Yokohama imto “ order,’* & the margin 
contained the statement : “ Shipped from B. 

according to bill of ladin'fe on Apr. 22, 1920.” On 
May 12 the seller tendered to the buyers documents 
relating to the first instalment, including the 
ocean bills of lading, but the buyers rejected the 
documents & refused to take up the goods. 
action for the price of the goods : — Held : (1) ^e 
ocean bills of lading were not through bills of 
lading, inasmucli as they afforded no promotion 
to the buyers on the initial voyage, & did not' 
satisfy the conditions of the contract ; (2) on a 
sale on c.i.f. terms the contract of affreightment 
must be procured on shipment, & a bill of lading 
issued thirteen days after the original shipment at 
another port in another country was not procured 
on shipment. — Hansson v, Hamel & Horley, 
Ltd., ri922] 2 A. 0. 36 ; 91 L. J. K. B. 433 ; 127 

L. T. 74 ; 88 T. L. U. 466 ; 66 Sol. Jo. 421 ; 15 
Asp. M. L. C. 546 ; 27 Com. Cas. 321, H. L. 

1813. Inoperative prior to date of 

tender — Valid at date of shipment.] — On a sale of 
goods imder a c.i.f. contract, the tender by the 
sellers of a bill of lading & policy of insurance, 
which though valid at the time of shipment had, 
as regards the bill of lading only, or as regards 
both documents, become inoperative prior to the 
date of tender, is not a valid tender entitling the 
sellers to payment of the purchase -price by the 
buyers. Under two c.i.f. contracts, made re- 
spectively between two English firms the sellers 
sold to the buyers a quantil./ of horse beans to be 
shipped from a port in China to Naples in one 
case & to a range of European ports in the other 
case. Payment was to be in “ net cash in London 
on arrival of the goods at port of discharge, in 
exchange for bill or bills of lading & policies of 
insm’ance, free of war risk, on Lloyd’s conditions, 
“ but was ” to be made in no case later than three 
months from the date of bill of lading, or upon the 
posting of the vessel at Lloyds as a total loss.” 
There was a provision that “ In the event of war, 
should sellers not have received from buyei*s 
approved underwriters’ policies . . . covering war 
risks three days prior to time of shipments, sellers 
shall have the right ... to cover war risk for 
account & risk of buyers.” They were also given 
power to insure at buyers cost if the war risk was 
incurred during the time of shipment. In each 
case the sellers* shipped the beans on a German 
vessel, & war being subsequently declared between^ 
England & Germany each vessel entered a port of* 
refuge without completing the voyage. Three 
months after the date of the bill of lading the 
respective sellers tendered to the buyers the ship- 
ping documents, namely, in the one case, the 
German bill of lading & an English policy, &, in 
the other case, the* German bill of lading & a 
German policy: — Held: (1) on the true con- 
structon of the contracts the buyers had not 
taken upon themselves all the risks of what might 
happen in the event of war, but only such risks 
as were excepted perils under the warranty “ free 
of capture & seizure ” ; & the risk that the shipping 
documents might become invalid was not one of 
these perils ; (2) the contracts evidenced by the 
German bills of lading or German policy of insur- 
ance were dissolved on the outbreak of war, & 


consequently the shipping documents tendered 
were in neither case a good tender on which the 
sellers could claim payment of the purchase price. 
— ^Arnhold Karbbrg & Co. v, Blythe, Green, 
JouRDAiN 4&; Co., Theodor Schneider & Co. v. 
Burgett & Newsam, [1916] 1 K. B. 495 ; 85 
L. J. K. B. 665 ; 114 L. T. 152 ; 32 T. L. R. 186 ; 
00 Sol. Jo. 156 ; 13 Asp. M. L. C. 236 ; 21 Com. 
Cas. 174, C. A. 

Annotation^: — Aa to (2) Folld. Weis v. Credit Colonial et 

Commej^al (1015), 114 L. T. 168. OenerallVt Refd. 

Produce Brokers Co. v, Olympia Oil & Cake Co., [1917] 

1 K. B. 320 ; Produce Brokers Co. v. Weis (1918), 87 

L. J. K. B. 472 ; Manbre Saccharine Co. v. Corn Products 

Co., [1919] 1 K. B. 198. 

1814. Not within c.i.f. contract.] — 

Under a contract for the sale of goods to be 
shipped from American seaboard c.i.f. Gothen- 
burg, the sellers tendered, with an invoice for the 
goods, (a) a document purporting to be a bill 
of lading, in the following form, “ Received in 
apparent good order & condition from D. A. to 
be transported by the S.S. Anglia now lying in 
the Port of Philadelphia ... or failing slup- 
ment by said steamer in & upon a following 
steamer, 280 bags Dense Soda,” & (5) a certificate 
of insurance issued by an American insurance 
corpn., which, as the certificate declared, “ repre- 
sents & takes the place of the policy & convoys 
all the rights of the signed policy holder ... as 
surely as if the property was covered by a special 
policy direct to the holder of this certificate ” : 
— Held : the buyers were entitled to reject upon 
the ground that proper documents had not been 
tendered by the sellers in conformity with the 
contract ; for document (a) did not acknowledge 
shipment, & was therefore not a bill of lading 
within the c.i.f. contract, & as to (6), a docu- 
ment of insurance is not good tender in England 
under an ordinary c.i.f. contract unless it be an 
actual policy, & unless it falls within Marine 
Insurance Act, 1906 (c. 41). — Diamond Alkali 
Export Corpn. v. Bourgeois, [1921] 3 K. B. 
443; 91 L. J. K. B. ,147 ; 126 L. T. 379; 15 
Asp. M. L. C. 455 ; 26 Com. Cas. 310. 

Annotations: — Folld. Scott v. Barclays Bank, [1923] 2 K. B. 

1. Distd. Koskas v. Standard Marino Insco. (1927), 137 

Jj. T. 165. Refd. Harper v, Mookoohnlo, [1925] 2 K. B. 

423. 

Of insurance policy — Certificate of 
insurance — In usual form.] — ^A parcel of meal was 
sold to a London firm at £5 8s. 9d. per ton c.i.f. 
London, under a contract which provided for 
dispatch of the meal from the mills in the interior 
of America to an American port, thence to be 
shipped per steamer ; “all other conditions as 
per the American maize germ meal contract ” 
The meal was forwarded from a town in Illinois 
under two through bills of lading issued in the 
customary form by the Illinois Ry. Co., which 
provided that the meal should be carried to the 
port of New Orleans & thence by Leyland Line 
to London, & further that the property covered 
by them was subject to all conditions expressed 
in the regular forms of bills of lading in use by the 
steamship co. at time of shipment. The Leyland 
Line is a well known line trading between New 
Orleans to London, having a regular form of bill 
of lading upon which all goods by that line are 
shipped. By that form of bill of lading the Ley- 
land Ijine reserved liberty to proceed to the port 
stated in the bill of lading “ via any other port 
or ports in any order or rotation, outwards or 
forwards, whether in or out of or in a contrary 


of the goodB ** nett cash against bills. tender of delivery entitling the party Tasmanian Orchardists & Pro* 
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direction to or beyond the customary or advertised 
route ” & likewise reserved power to tranship the 
goods at any port into any other steamer or 
sailing vessel. Under the American maize germ 
meal contract the sellers were to give policies 
&/or certificates of insurance in respect of the 
meal in question, & certificates in the customary 
form were in fact given which took the place of 
a policy which was duly issued & which contained 
the following clause, “ In event of deviation or 
of change of voyage lield covered at a premium 
to be fixed by insurers.” The steamship in which 
the meal was carried having deviated to Bremen 
before reaching I^ondon, thus causing delay, the 
buyers refused to accept delivery, & the question 
as to their right to do so was submitted to the 
trade tribunal, which decided against them, 
finding that all the documents relating to the car- 
riage of the meal were usual & customary & were 
in forms well known in the trade, Sc constantly 
received, & hitherto without objection, in fulfil- 
ment of similar contracts of sale: — Held: (1) 
upon these findings of fact, the adoption by the 
sellers under the through bills of lading of the 
method of sea carriage in question was not neces- 
sarily inconsistent with the terms of the contract 
of sale, & the buyers were not justified in refusing 
to accept delivery ; (2) as the certificate of 

insurance was in the usual form Sc covered devia- 
tion, it satisfied the requirements of the c.i.f. 
contract, — Bttrstall Sc Co. Grimsdale Sc 
Sons (1906), 11 Com. Cas. 280. 

Annotation : — An to (2) Refd. Diamoud Alkali Export 

Corpn. V. Bom-gcols, [1921] 3 K. B. 413. 

1816. “ Approved insurance 

policy.**] — An approved insimance policy is one 
to which no reasonable objection can be made. 

Bankers issued a letter of credit to English 
sellers of 100 tons of steel plates to Dutch buyers. 
By the terms of the letter of credit the bankers 
agreed to honour the sellers’ draft for the amount 
of the purchase-money, which included freight Sc 
insurance to liotterdam, jjrovided the draft were 
accompanied by an approved insurance policy 
covering the shipment of the goods. The sellers 
presented their draft accompanied by a certificate 
of insurance which did not contain & did not 
offer any means of ascertaining the full terms of 
the insurance. In an action by the sellers against 
the bankers for not honouring the draft : — Held : 
the certificate was not an “ approved insurance 
policy ” within the meaning of the letter of 
credit, & the bankers were justified in refusing 
to honour the draft. — Scott (Donald H.) Sc (’o. 
V, Barclays Bank, Ltd., [1928] 2 K. B, 1 ; 92 
L. J. K. B. 772 ; 129 L. T. 108 ; 89 T. L. R. 
198 ; 67 Sol. Jo. 456 ; 28 Com. Cas. 253, C. A. 
Annotations : — Apld. Malinberg v. EvaiiH (1924), 41 T. L. II. 

38. Refd. Harper v, Mackechule, [192r)] 2 K. B. 423 ; 

Koskas V. Standard Marine Insoe. (1927), 137 L. T. 165. 

Mentd. Sassoon v. International Banking Corpn., [1927 J 

A. C. 711 ; Tredegar v. Hai’wood (1927), 44 T. L. li. 17. 

1817. .] — (1) Under a c.i.f. con-. 

tract for the sale of goods, the seller, in the absence 
of any custom or special stipulation to the contrary, 
does not perform liis obligation of tendering to 
the buyer along with the other shipping docu- 
ments a policy of insurance by tendering instead 
of a proper policy a broker’s cover note or a certi- 
ficate of insurance. 

(2) Where the parties to a c.i.f. contract for the 
sale of goods, wliich have been duly shipped, 
enter into a stipulation that the seller, instead of 
tendering with the other shipping documents a 
policy of insurance, may tender a certificate of 
insurance with a broker’s undertaking to hold 
the policy for the buyer’s account, the seller does 


not perform his obligation imder the stipulation 
by tendering a certificate of insurance without a 
broker’s undertaking. — W ilson, Holgate &; Co., 
Ltd. V, Belgian Grain Sc Produce Co., Ltd., 
[1920] 2 K. B. 1 ; 89 L. J. K. B. 300 ; 122 L. T. 
524 ; 35 T. L. R. 530 ; 14 Asp. M. L. C, 566 ; 
25 Com. Cas. 1 . 

Annotations : — As to (1) Refd. Harper v. Mackechnie, [1925] 

2 K. B. 423. As to (2) Consd. Diamond Alkali Export 

Corpn. V. Bourgeois, [1921] 3 K. B. 443 ; Scott v. Barolaya 

Bank, [1923] 2 K. B. 1. 

1818. Inoperative prior to date of 

trade — Valid at date of shipment.] — ^A rnhold 
Karberg Sc Co. v, Blythe, Green, Jourdain Sc 
Co., Theodor Schneider Sc Co. v, Burgett Sc 
Newsam, No. 1813, ante. 

1819. Broker *s cover note.] — W ilson, 

Holgate Sc Co., Ltd. v. Beixiian Grain Sc Pro- 
duce Co., Ltd., No. 1817, ante. 

1820. Effect of stipulation In c.i.f. 

contract.] — W ilson, Holgate k Co., Ltd. v. 
Belgian Grain Sc Produce Co., Ltd., No. 1817, 
ante. 

1821. Policy valid at place of ship- 

ment.] — It having been admitted that in the 
absence of some evidence of course of business, 
or waiver or estoppel, the policy of insurance 
tendered by the seller was not a good tender under 
a c.i.f. contract : — Held : there was no evidence 
of course of business between the parties, or waiver 
or estoppel on the part of defts. which would 
entitle them to set up the defence that the docu- 
ment in question was not a compliance with the 
terms of the written contract. Qu. : whether it 
is a sufficient compliance with a c.i.f. contract 
if the seller tenders a policy which is valid in the 
country in wliich the seller is carrying on business 
Sc from which he ships the goods. — Malmberg v. 
Evans (H. J.) & Co. (1924), 41 T. L. R. 38 ; 30 
Com. Cas. 107, C. A. 

1822. Invalid policy — Not within 

Marine Insurance Act, 1906 (c. 41).] — Diamond 
Alkali Export Corpn. v. Bourgeois, No. 1814, 
ante. 

1823. Effect of course of busi- 

ness.] — ^M almberg v. Evans (H. J.) Sc Co., No. 
1821, ante. 

1824. Effect of waiver.] — 

Mauviberg V. Evans (H. J.) Sc Co., No. 1821, ante. 

1825. Effect of estoppel.] — 

Malmberg v. Evans (H. J.) Sc Co., No. 1821, 
ante. 

1826. Sufficiency of document — Question for 
jury.] — T amvaco v. Lucas, No. 1 808, ante. 

1827. Declaration by seller — After elapse of 
contract time.] — Pltfs. contracted to sell to defts.* 
” about 25 tons, more or less, Penang black 
pepper, Oct. Sc Nov. shipment, from Penang to 
Ix)ndon, per sailing vessel or vessels . . . the 
name of the vessel or vessels marks, etc., to be 
declared to the buyer in writing within sixty days 
from date of bill of lading.” Pltfs. within the 
contract time declared 25 tons of pepper shipped 
in one vessel, of which 20 tons were properly 
shipped & declared, but 5 tons were shipped in 
Dec. & defts. in consequence refused to accept 
the whole quantity. Suosequently pltfs. declared 
5 tons of Nov. shipment in substitution for the 
5 tons shipped in Dec. but this declaration was 
made more than sixty days after date of bill of 
lading. Sc defts. refused to accept it. On the 
vessel arriving in England, pltfs. as a performance 
of their contract, tendered the 20 tons properly 
shipped & declared. Sc the 5 tons properly shipped 
but declared after the contract time had elapsed. 
Defts. refused to accept any of the pepper so 
tendered. Sc pltfs. claimed damages for such 

p p 2 
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Sect, 2. — Delivery : Svb-aed, 11, B, & C, ; svh-sects, 
12 13.] 

refusal: — Held: (1) the contract time for declara- 
tion was an essential condition ; (2) the contract 
was not divisible ; & defts. therefore were entitled 
to reject the whole 26 tons. 

The subject of the contract in the sale of a 
specific quantity of a given article, with a margin 
for a moderate excess in or diminution of that 
quantity under the words “ about ** & “ more 
or less.** The rule applicable to such a contract, 
if it were not qualified by other provisions, would 
be that, subject to the moderate margin, the 
sellers cannot call upon the buyers to accept any 
greater or less quantity of the article bargained 
for than the specified quantity (Thesiger, L.J.). 

The matter may be made more plain by re- 
versing the position of the parties. Suppose a 
declaration such as was made in this case on 
Jan. 19 & that the fact had been that all the then 
parcels had been shipped in accordance with the 
terms of the contract ; suppose also that under 
such circumstances defts. had, either at the time 
of declaration or when the pepper was tendered, 
expressed their willingness to take the twenty 
tons, but had absolutely refused to take the five, 
pltfs. might clearly have said, “ we make this 
declaration or tender as a whole, &; will only 
deliver the pepper comprised in it as a whole.** 
If that be not so, where would defts.* right of 
separation cease ? They might, of course, take 
6ne only of the three parcels, & it is difficult to 
sec on what logical or legal principle they might 
not demand to have some bags out of the one 
parcel, & say, “ We will pay for the non-accept- 
ance of the remainder in damages.” This would 
reduce the matter to a practical absurdity 
(Thesiger, L.J.). — Reuter v, Sala (1879), 4 
0. P. D. 239 ; 48 L. J. Q. B. 492 ; 40 L. T. 476; 
27 W. R. 031 ; 4 Asp. M. L. C. 121, C. A. 

Annotations As to (1) Refd. Hartley v. Hymans, [1920] 

3 K, n. 475. As to (2) Refd. Lomas v. Barff, Frangopulo 

V. Lomas (1901), 17 T. L. R. 437 ; Jackson v. Kotax 

Motor & Cycle Co., [1910] 2 K. B. 937 ; Ballantlno v. 

Cramp & Bosman (1923), 129 L. T. 502. 

1828. Irregularity In documents — Bill of lading — 
Showing excessive quantity.] — By a contract in 
writing K. bought from B. ” About 3,000 tons of 
wheat, 10 per cent, more or less, to be shipped 
by steamer ” from India, payment to be made 
by cash in London within seven days from delivery 
of invoice in exchange for bill or bills of lading. 
In the contract there was the following clause. 

Sellers have option of shipping less than the 
minimum quantity, in which case the price of 
the quantity short shipped of the medium quantity 
wall be settled at the value of the day of the appro- 
priation. Sellers can also exceed the maximum 
quantity, in which case the excess over the medium 
quantity will remain for their account.** B. 
informed K. that 3,800 tons had been shipped 
on the Bombay, & that he appropriated 3,000 
tons of that shipment to the contract with K., 
& he subsequently sent K. an invoice for 3,000 
tons ex Bonbay, The bills of lading of the 3,000 
tons were two for 1,750 tons each & two for 250 
tons each. K. offered to deliver to B. either all 
the bills of lading or two for 1,760 tons each, 
but B. refused to accept the tender or to pay any 
part of the price : — HM : the buyers were entitled 
to delivery of a bill or bills of lading for the amount 
of wheat which they had bought, & were entitled 
to refuse the tender made by the sellers. — Re 
Keighley, Maxted Co, & Bryan, Durant 
& Co. (No. 2) (1894), 70 L, T, 155 ; 7 Asp. M. L. C. 
418, O. A. 


1 829* - Slight variation — Immaterial.] - 

A contract for the of a cargo of wheat per 
Vandaara provided that the vessel should dis- 
charge ** At any safe port in the United Kingdom.** 
The vessel was chartered by the sellers to discharge 
at ‘‘ Any safe port in the United Kingdom, Man- 
chester excepted,** & the bill of lading was in the 
same terms. By Manchester Ship Canal Act, 
1885 (c. clxxxviii), & by the Customs regulations, 
the port of Manchester included the whole of the 
ship canal, but in the ordinary commercial meaning 
it included only Manchester, & the waters adjacent 
thereto. In the wider meanii^ Manchester was, 
but in the more limited meaning was not, a safe 
port for the Vandtta7’a : — Held : Manchester, 
within the meaning of the charter-party & bill 
of lading, was not a safe port for the Vanduara, 
& therefore the addition of the words ” Man- 
chester excepted *’ in the bill of lading &; charter- 
party was not a material alteration of the contract 
of sale so as to release the buyers from taking 
the documents . — Re Goodbody & Co. & Bai.pour, 
Williamson & Co. (1899), 82 L. T. 484 ; 9 Asp. 
M. L. C. 09 ; 5 Com. Cas. 59, C. A. 

Annotation : — Mentd. Leonis S.S. Co. v. Rank, [1908] 1 
K. B. 499. 

1830. Chamber of Commerce certificate — 

Certificate not Identifying goods.] — Re Reinhold 
& Co. & Hansloh (1896), 12 T. L. R. 422, D. C. 

1831. Charterparty — Slight variation — Im- 

material.] — Re Goodbody & Co. & Balfour, 
Williamson & Co., No. 1829, ante, 

1832. Omission of documents — Insurance policy.] 
— Pltfs., at New York, contracted to sell & 
deliver 1,000 quarters of wheat to defts. at Bristol, 
upon the terms, “ CQ 3 t, freight & insurance.*’ 
Through a mistake pltfs. shipped by a sailing 
vessel, a cargo of 2,000 quarters of wheat to K. 
at Bristol. They also forwarded to K. by steamer 
a bill of lading & a policy of insurance of the 
whole cargo of wheat shipped. This policy was 
” free from particular average.** K. at the request 
of X)ltfs., accepted a bill of exchange drawn upon 
him by them for the price of the 2,000 quarters. 
Defts. afterwards refused to accept the 1,000 
quarters from K. ; — Held : in an action against 
defts. for breach of a contract to accept the 1,000 
quarters, pltfs. were not “ ready & willing ** to 
deliver the 1,000 quarters to defts. within the 
terms of their contract. 

Is the English firm bound to accept the bill 
of lading of the goods without the policy of 
insurance ? I think they are certainly not so 
bound (Mellish, L.J.). — Hickox v. Adams (1876), 
34 L. T. 404 ; 3 Asp. M. L. C. 142, C. A. 

Annotations : — Apld. Manbre Saccharine Co. v. Corn Pro- 
ducts Co., [1919] 1 K. B. 198. Reid. Diamond Alkali 
Export Corpn. v. Bourgeois, [1921] 3 K. B. 443. 

1833. No insurance effected.] — When 

goods are sold under a c.i.f. contract, but the 
seller does not effect an insurance upon them for 
the transit, they are not delivered in accordance 
with the contract although they arrive safely at 
their destination, & the buyer is not bound to 
accept them or to pay the price. — Orient Co., 
Ltd. V. Brekke Sc Howlid, [1913] 1 K. B. 531 ; 
82 L. J. K. B. 427 ; 108 li. T. 507 ; 18 Com. 
Cas. 101, D. C. 

Annotation : — Apld. Manbre Saccharine Co. v. Com Pro- 
ducts (Jo., [1919] 1 K. B. 198. 

1834. C.i.f. contract.] — By a con- 
tract headed “ C.i.f. contract ** the sellers sold 
to the buyers a quantity of tapioca to be shipped 
at Java for Liverpool, “to be taken c.i.f. terms, 
net landing weights, war risk included.” The 
contract provided that “ should the goods or any 
portion thereof not arrive from loss of vessel . . . 
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or other unavoidable cause, this contract or such 
portion to be void,** & (by clause 6), “ Payment 
cash, before delivery if required, against docu- 
ments or deliveiy order. . . On arrival of 
the tapioca at Liverpool the sellers tendered to 
the^ buyer a delivery order for the goods, but no 
policy of insurance, contending that under the 
contract they had the option of tendering docu- 
ments or delivery order. The buyers refused to 
take delivery of the tapioca, contending that the 
contract was a c.i.f. contract, & therefore they 
were entitled to a policy of insurance on the 
tapioca i-^Held : clause 6 meant, “ Payment 
cash against delivery of all the usual documents 
under a c.i.f. contract or delivery order in lieu 
of one of those documents necessary for giving 
ossession of the goods,’* consequently the 
uyers were justified in refusing to take delivery 
without a policy of insurance. — Re Denbigh 
Cowan & Co. & Atcherley (R.) & Co. (1921), 
90 L. J. K. B. 836 ; 126 L. T. 388, C. A. 

1835. Inclusion of letter alleging 

fact of Insurance.] — Manbre Saccharine Co. v. 
Corn Products Co., No. 1807, ante. 

1836. Tender must be made within reasonable 
time.] — Groom (C.), Ltd. v . Barber, No. 1802, 
ante. 


which had been fully paid for. — ^Merchant Bank- 
ing Co. OP London v . Phcenix Bessemer Steel 
Co. (1877), 6 Ch. D. 205 ; 46 L. J. Ch. 418 ; 36 
L. T. 395 ; 25 W. R. 457. 

Annotation : — As to (3) Refd. Longbottom v. Bass, Walker, 

[1022] W. N. 245. 

Delivery order — Whether vendor estopped 

from setting up title,] — See Estoppel, Vol. XXI., 
p. 323, Nos. 1206-1208. 

1839. Dock warrant—Right to clean warrants.] 

— ^Whero the purchaser of goods agrees to pay 
for them againi^ dock warrants the kind of warrant 
to which he is entitled depends on the contract, 
& if he does not stipulate for clean warrants he 
is not entitled to refuse to accept the warrants 
merely on the ground that they contain the words 
“ cases frail, not accountable for quantity of 
contents.” — Romariz & Pistacchini v . Zeyen & 
Co. (1919), 35 T. L. R. 299. 


Sub-sect. 12. — Right of Unpaid Seller 
to withhold Delivery. 

Sec Part VII., Sect. 7, post. 


C. Miscellaneous Documents. 

1837. Whether document of title — Wharfinger’s 
certificate.] — Gunn v . Bolckow, Vaughan Co., 
No. 1387, ante. 

1838. Iron warrant.] — By the usage of the 

iron trade warrants for goods “ deliverable f.o.b. 
to A., or their assigns, by indorsement hereon,” 
are considered to pass to the holders for value 
free from any vendor’s lion. The P. B. co., maml- 
facturers of steel rails, contracted with S. & co., 
iron merchants, for the sale of a quantity of rails 
to be rolled at their works, & to be delivered at 
intervals, payment to be made as to three-fifths 
at three days’ sight, & as to two-fiftha by buyer’s 
acceptances at four months. On the completion 
of each portion of goods a warrant for the same 
in the above form was sent to S. & co. with an in- 
voice & drafts for the purchase-money & the 
goods referred to in the warrants were stacked 
at the works. In the meantime S. & co. pledged 
the several warrants & indorsed the same to 
pltfs. Before the contract was completed, when 
only part of the goods were paid for, S. & co. 
became bkpt., & their acceptances were dis- 
honoured. At that time part of the goods had 
been dispatched in waggons sent by order of 8. 
& co., & were stored in a railway co.’s warehouse, 
addressed to the agents of S. & co., & part remained 
stacked at the works: — Held: (1) by the usage 
of the iron trade, as well as by the intention of the 
parties as sliown by their course of dealing, pltfs., 
as holders for value of the warrants, were entitled 
to the goods free from any vendor’s lien ; (2) even 
had the vendors been able to claim a lien on the 
undelivered goods the transit was at an end as 
regarded those stored in the warehouse, & their 
right was gone ; (3) the contract was apportion- 
able, & the vendors could not, in any event, have 
claimed any lien on that portion of the goods 


Sub-sect. 13. — Deterioration of Goods 
IN Transit. 

See Bale of Goods Act, 1893 (c. 71), s. 33. 

1840. Whether vendor liable — Agreement for 
delivery to carrier.] — British & India Steam 
Navigation Co. v . De Mattos, De Mattos v . 
British & India Steam Navigation Co., No. 
1557, ante. 

1841. Agreement for delivery to purchaser.] 

— British & India Steam Navigation Co. v . 
De Mattos, De Mattos v . British & India 
Steam Navigation Co., No. 1557, ante. 

1842. Delivery in merchantable condition — 

Deterioration necessarily Incident to transit.] — 
Where a manufacturer contracts to deliver a 
manufactured article at a distant place, <fe the 
article when delivered to the carrier for the pur- 
pose of being conveyed, is of a merchantable 
quality, the pmehaser is bound to accept it, if 
only deteriorated to the extent that it is neces- 
sarily subject to in its course of transit from the 
one place to the oUier. — Bull v . Robison 
(1854), 10 Exch. 342 ; 2 C. L. R. 1276 ; 24 L. J. 
Ex. 165 ; 23 L. T, O. 8. 288 ; 2 W. R. 623 ; 156 
E. R. 476. 

1843. Implied warranty.] — B., a 

wholesale provision dealer in London, contracted 
to send weekly from London by railway to W., 
a retail tradesman at Brighton, a quantity of 
Ostend rabbits, the cost of the railway carriage 
as well as the price of the rabbits being paid by 
W. : — Held : there was an implied warranty by 
B. that the rabbits should be fit for human food, 
not only when delivered at the railway station 
in London, but when in the ordinary course of 
transit they should reach W. at Brighton, & until 
he should have had there a reasonable oppor- 
tunity of dealing with them in the usual course 
of business. — Beer v . Walker (1877), 46 L. J. 


PART VI. SECT. 2, SUB-SECT. 13. 

1 841 1 . Whether vendor liable — A gree - 
ment for delivery to vendee.] — A person 
sold a number of carcases of whedes in 
Shetland at a price per ton, to be 
delivered at the buyers* wharf at 
Newcastle. The carcases became unfit 
for use on the voyage : — Held : the 
risk was with the seller, as neither the 
quantity sold nor the price could bo 


ascertained till delivery ; & as the 

seller had undertaken to deliver at 
the buyers’ wharf. — W alker v . Lang- 
DALF/8 CHEmCAL MANURE Co. (1873), 
11 Maeph. (Ct. of Sess.) 906.-^5COT. 

h. Deterioration dvo to acci- 

derUal or exceptional cowse.] — A number 
of barrels of oysters shipped by 
pltf. at Plctou addressed to defts. at 
Truro were proved to have been in 


good condition when shipped but 
sometime after their receipt were 
found to bo unfit for food & worthless. 
Tho cause of deterioration was not 
explained, but was believed to be, 
probably due to exposure to heat on 
the train when in transit : — Held : 
pltf. was not responsible for tho 
deterioration of tho goods & tho buyer 
must take the risk of any accidental or 
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Sect* 2. — Delivery: Sub-sects, 13 <fc 14. Se<i, 3: 
Sub-sect, 1,] 

Q, B. 677 ; 37 L. T. 278 ; 41 J. P. 728 ; 25 W. R. 
880. 

Annotations: — Bistd. Smith v. Baker & Death (1878), 40 
L. T. 261. Expld. OUett v. Jordan, [1918] 2 K. B. 41. 
Reid. Burrows v. Smith (1894). 10 T. L. II. 246. 


Sub-sect. 14. — Insurance op Goods. 

See, generally. Insurance, Vol. XXIX., pp. 36 
ei seq, ; Sale of Goods Act, 1893 (c. 71), s. 32 (3). 

Duty to insure.]— /S'ee Insurance, Vol. XXIX., 
p. 78, No. 375. 

Insurable interest.] — See Insurance, Vol. 
XXIX., pp. 88, 102, 108-110, 113, 114, Nos. 
463, 597, 648-655, 668-682. 

1844. Delivery ** by route involving sea transit ” 
— Notice to buyer — What constitutes notice.]— 
Wimble, Sons & Co. v, Rosenberg & Sons, No. 
1800, arde, 

1345 j — Pltfs. sold to defts. a 

quantity of nails to be delivered f.o.b. New York, 
for shipment to the destination specified by defts. 
on receipt of shipping instructions from defts., 
for cash against shipping documents. In June, 
1916, defts. sent an order under the contract & 
specified the shipping marks. On Aug. 16, pltfs. 
gave notice to defts. that the goods would shortly 
be made. The goods were shipped on a vessel 
which sailed from New York on Aug. 24. On 
Aug. 26, the shipowners notified defts. that the 
phip had sailed, &; by Sept. 6, defts. knew that 
the goods had been shipped. On Sept. 18, the 
sliip was torpedoed & the goods were lost. Defts. 
had not insured the goods. In an action for the 
purchase-money there was evidence that defts. 
could have effected an insurance before they knew 
of the loss :—Held : Sale of Goods Act, 1893 (c. 71), 
s. 32 (3), applied to a contract for the sale of goods 
f.o.b., but as defts. had sufficient knowledge of 
fftcts to cufiblc them to insure i^ltfs* were 
entitled to recover. — Nobthp:en Steel & Habd- 
WAKE Co., Ltd. V. Datt. (John) & Co. (London), 
Ltd. (1917), 33 T. L. E. 516, C. A. ^ 

contract.]— W imble, 
Sons & Co. v. Eosenbeeg & Sons, No. 1 800, ante. 

1847. ,] — Nobthern Steel & 

Hardware Co., Ittd. v. Batt (John) & Co. 
(London), Ltd., No. 1845, ante. 

1848. C.l.f. contract.] — (l) Sale of 

Goods Act, 1893 (c. 71), p. 32 (3), does not apply 
to a contract on c.i.f. terms entered into in time 
of peace, inasmuch as the contract itself provides 
for all the insurance that is contemplated or usual 
at the time when it is made. 

(2) Sale of Goods Act, 1893 (c. 71), s. 32 (3), 
does not impose any new obligation on the seller 
to ^ve notice to the buyer so as to enable him 
to insure against war risks if, after the date of 
the contract, war becomes imminent — Law & 
Bonar, Ltd. v, British American Tobacco Co., 
Ltd., [1916] 2 K. B. 605 ; 85 L. J. K. B. 1714 
115 L. T. 612 ; 13 Asp. M. L. C. 499 ; 21 Com. 
Cas. 350. 

1849. Certificate of insurance on goods — War- 


ranty of validity of certificate— Liability of vendor.] 

— Under a c.i.f. contract, when a certificate of 
insurance is tendered by the seller & accepted by 
the buyer in fulfilment of the contract & in lieu 
of a policy of insurance, there is an implied war- 
ranty by the seller that the assertions in the 
certificate are true, & that the seller will produce 
or procure the production of the policy referred 
to in the certificate. The seller in such a case is 
liable for a breach of this warranty, even if the 
certificate is in fact signed by insurance brokers 
& the brokers fail to effect an insurance which 
will continue valid throughout the transit of the 
goods. — Harper (A. C.) & Co. v. Mackbchnie 
& Co., [1925] 2 K. B. 423 ; 95 L. J. K. B. 162 ; 
134 L. T. 90 ; 31 Com. Cas. 21. 

1850. Notice of damage to goods.] — Deft. 

CO. insured a quantity of leather, consigned 
c.i.f., for a voyage from New York to Tunis, by 
a certificate of insurance which provided : “ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy holder ... as fully as if the property 
were covered by a special pohey direct to the 
holder of this certificate.” By clause 11 of the 
policy, “ In case of loss or damage to the property 
hereby insured the loss shall be reported to the 
representative of the co., or, if there be no represen- 
tative of the co., to Lloyd’s agent, as soon as the 
goods are landed or the loss is known or expected.” 
On the day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found them 
to have been damaged by salt water. In an action 
by pltf. on the certificate of insurance deft. co. 
pleaded that the clause in the policy as to giving 
notice within a limited time had not been com- 
plied with : — Held : as it was not clear either 
that the certificate incorporated clause 11 of the 
policy or tliat clause 11 was a condition precedent, 
pltf. was entitled to recover. — Koskas v, Standard 
Marine Insurance Co., Ltd. (1927), 137 L. T. 
165 ; 43 T. L. R. 169 ; 17 Asp. M. L. C. 240 ; 
32 Com. Cas. 160, C. A. 

.] — See, also. Insurance, Vol. XXIX., 

p. 64, Nos. 235, 236. 

1851. Right of vendor to benefits — Goods inde- 
pendently insured by purchaser.] — A. sold goods 
to B., at whose risk they were shipped for Lisbon, 
to be paid for by bills drawn upon R. & co., C. 
went as supercargo & trustee for A. & B. & was to 
retain possession of the goods until the amount 
of the bills drawn upon R. & co. was remitted, 
& then the bill of lading was to be delivered up 
to B. B. directed R. &: co. to eft’ect an insurance, 
which was done at his expense, & not in pursuance 
of any agreement between him & A. The ship, 
with the goods on board, was captured, & the 
underwriters paid a total loss to R. & co., who 
gave B. credit for the money, part of which they 
paid over to him, & part to his assignees after ho 
had become bkpt. R. & co. paid part of the bills 
drawn upon them, & rejected others. In an 
action brought against them by A., for money 
had & received to his use : — Held : they were not 
bound to apply the money paid on the policy to 
the discharge of the bills drawn by B. for the 
goods. — Neale v, Reid (1823), 1 B. & C. 657 ; 


exceptional cause. — D avidson v. Bige- 
IA)W & Hood, Ltd., [1923] 1 D. L. II, 
1175 ; 65 N. 8, R. 539.— CAN. 


PART VI. SECT. 2, SUB-SECT. 14. 

Is.. Right of purchaser to benefits — 
Goo^ insured by seller.] — The buyer of 
goods Is not entitled to clahn from the 
seller the benefit of any insurance he 


has on them, unless the seller has con- 
tracted to give him such benefit. — 
Gill v. Yorkshire Insurance Co. 
(1913), 24 W. L. R. 389 ; 4 W. W. R. 
692 ; 12 D. L. R. 172 ; 23 Man. L. R. 
368.-— CAN. 

1. Liability of stopper in transitu,] 
— Stopper in transitu of goods sent by 
sea not liable for premium of insurance 


on goods stopped. — Smith & Jameson 
V. iSrakk (1809), 15 Fac. Coll. 244.— 

SCOT. 

m. Duty of seller to give immediate 
notice of shipment to purchaser — To 
enable purchaser to insure.] — A seller 
having shipped goods from London to 
Aberdeen by a steamer, did not send 
notice of smpment to the purchaser 
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iy. K. 241. 

P. 90, iJa fe Vol. XXIX.. 

■01^2*^’ Insurance for more than value of goods — 
wSrL°? ‘0 excess.]— Harland & 

Wolff, Ltd. v. Burstall (J.) & Co., No. 1667, : 


1853. Instance against all risks— Extent of 
vendor s obUgatlon.]— A contract for the sale of 
goods on c.i.f. terms contained the following 
words ^ insurance to bo effected by (sellers) all 
rwks f : Held: on the construction of the contract, 
the sellers’ obligation was to effect an insurance 
^ risks in the sense of the entire quantum 

of damage, & not to cover the assured against all 
causes of accident, e.g. damage done to the goods 
m consequence of the shipowners committing a 
breach of the contract of carriage by improperly 
stowing them on deck instead of below deck. 

Qu : whether under such a contract of sale it 
is sufficient for the seller to procure protection for 
the buyer against all rsks partly by means of the 
contract of carriage & partly under the contract 
of insurance. — Vincentelli & Co. v. Kowlett 


(John) & Co. (1911), 105 L. T. 411 ; 12 Asp. M. 
L. 0. 34 ; 16 Com. Cas. 310. 

Vendor’s failure to effect.] — See In- 
surance, Vol. XXIX., p. 80, No. 392. 

Right of purchaser to partial benefit — Part of 
voyage insured.]— Insurance, Vol. XXIX., p. 
91, No. 491. 

Goods sold without assignment of policy.] — See 
Insurance, Vol. XXIX., p. 92, No. 495. 

Goods sold after loss.] — See Insurance, Vol. 
XXIX., p. 91, No. 488. 

Insurance under floating policy — Loss of goods 
stored by seller — After purchase.] — See Insurance, 
Vol. XXIX., p. 308, No. 2548. 

Goods destroyed in possession of warehouseman 
— After sale.]— Insurance, Vol. XXIX., p. 
310, Nos. 2601, 2602. 

Goods delivered to carrier.] — See Nos. 1798, 
1799, ante. 


Duration of risk.] — Nr#? Insurance, Vol. XXIX., 
pp. 131, 134, Nos. 831-868. 


Sect. 3.— ACCEPTANCE. 

Sub-sect. 1. — What Amounts to. 

See Sale of Goods Act, 1893 (c. 91), s. 35. 
Acceptance under Statute of Frauds.] — See Part 
II., Sect. 4, sub-sect. 4, A., ante. 

1854. General rule.] — Pltfs., merchants at Liver- 

E ool, were in the habit of consigning to defts., 
rokers at Montreal, goods on sale or return, & of 
receiving in payment bills on British Houses 
purchased by defts. with the proceeds. Pltfs. 
having desired that none but undoubted bills 
should be sent to them, defts. remitted a bill 
drawn by & upon parties supposed at the time to 
be in good credit. Pltfs., on receiving it, returned 
for answer that it had been refused acceptance, 
& requested defts. to do what was needful to 


procure security from the drawer, & to take all 
legal & necessary steps for their security. In an 
action brought by pltfs. for money had & received, 
to recover from defts. the proceeds of the con- 
signment to which this bill had reference, defts. 
pleaded the delivery to pltfs., & acceptance by 
them, of the bill of exchange in full satisfaction. 
The judge directed the jury, that if the bill was 
such a one as by the course of dealng between the 
parties pltfs. were bound to take, that was a taking 
in full satisfaction : — Held : this was a mis- 
direction ; for acceptance in satisfaction must be 
an act of the will in the party receiving. 

What is an acceptance in satisfaction ? To 
constitute an acceptance, there must be an act 
of the will. Every receipt is not an acceptance ; 
but if the party accepts the thing, though but for 
a moment, for that for which the other pays it, 
he cannot afterwards by his subsequent dissatis- 
faction, get rid of the effect of it (Alderson, B.). — 
HAiiDMAN V. Belliioubk (1842), 9 M. & W. 596; 
11 L. J. Ex. 135 ; 152 E. R. 251. 

Annotation : — Refd. Croft v. Luiuloy (1858), 6 H. L. Cas, 

672. 

1855. Acceptance of part — No notice of rejection 
of remainder.] — Dicks v. Sidney (1729), 1 Barn. 
K. B. 316 ; 94 E. R. 215. 

1856. Remainder rejected.] — Mollinq & 

Co. V, Dean & Son, Ltd., No. 1870, post, 

1857. Removal of goods by buyer — To warehouse 
— To remain until paid for.l — Deft., having bar- 
gained with pltf . for the purenase of wool from pltf . 
at a certain price, removed it to a warehouse, used 
by deft, for that purpose, but belonging to a third 
party ; then the wool was weighed & packed in 
sheeting of deft.’s. The course of dealing was that 
the wool remained on these premises till paid for. 
The wool in question was not removed or paid for : 
— Held : there was a sufficient delivery & accept- 
ance of the goods, within Stat. Frauds, to ground 
an action for goods sold & delivered, though pltf. 
retained a special interest in them, not properly a 
lien, in respect of the understood engagement not 
to remove them till paid for. — D odsley v, Varley 
(1840), 12 Ad. & El. 632 ; Am. & H. 128 ; 4 Per. 
& Dav. 448 ; 5 .Jur. 316 ; 113 E. R. 954. 

A nnotations : — Refd. Buahel v. Wheeler (1844), 15 Q. B. 

442, n. ; Dyer v. Cowley (1848), 12 Jur. 776. 

1858. Sale by buyer in own name to 

satisfy damages.] — Pltfs., merchants at Dieppe, 
sold to deft., a merchant at Wisbech, a quantity 
of oil cake, which was delivered to deft, there in 
Dec. 1841. Deft., conceiving that the cargo did 
not answer the sample, landed a portion of it 
for the purpose of examination, &; subsequently, 
landed the whole, stored it in a public warehouse, 
& wrote to pltfs. informing them that it lay there 
at their risk & costs, &; requiring them to take it 
back ; which pltfs. refused to do. After some 
correspondence, deft., in May, 1842, gave pltfs. 
notice that the cai'go was lying at the warehouse 
at their disposal, & that if no directions were 
given by them, it would be sold, & the proceeds 
applied in part payment of deft.’s damages. Pltfs 
answered that they considered the transaction at 
an end, & demanded payment of the price. Deft, 
thereupon offered the cargo for siile in his own 
name, & in July sold it in his own name to a third 


imtil the following: day. The vessel 
having been lost on the passage : — 
Held : the seller’s duty was to have 
given the purchaser immediate notice 
of shipment, so as to enable him to 
insure ; & this not having been done, 
that the risk remained with the seller. — 
Fleet Brothers v. Morrison (1854), 
16 Dunl. iCt. of Ses 0 .) 1122; 26 Sc. 
Jur. 607.— SOOT. 


PART VI. SECT, 8, SUB-SECT. 1. 

18561. Acceptance of part — Remainder 
rejected .] — Grover v. Cameron (1841), 
6 O. 8. 196.— CAN. 

n. Complaint as to goods — Tender 
of reduceA price.] — McClure v. 
Kreutkziobr (1884), 6 0. R. 480.— 


o , — — WAvr V. Glen 

(1829), 7 Sh. (Ct. of Seas.) 372 ; 4 
Fao. CoU. 472.— SCOT. 


— Agreement to pay reduced 
j.j — F riendly v. Canada Transit 
(1886), 10 O. R. 756.— CAN. 


q^. Acceptance by conduct after 
notice of aelivery — Failure to object to 
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Sect, 8, — Acceptance ; Siib^secta, 1 <fc 2.] 

party ; — Held : these fa«ts sufficiently showed an 
acceptance of the goods by deft., after which he 
could not treat the contract as rescinded ; he was 
not to be considered an agent of pltfs. from 
necessity, to dispose of the goods ; & he could not, 
in an action against him for another debt, set off 
money paid by him on bills which he had accepted 
on accoimt of the disputed cargo before its arrival. 
— Chapman v. Moiiton (1843), 11 M. & W. 634 ; 
12 L. J. Ex. 292 ; 1 L. T. O. S. 148 ; 162 E. B. 
917. 

Annotaiions .‘—Consd. Loder v. Kekule (1857), 3 C. B. N. S. 

128. Refd. Aroiison v, Mologra Holzindustrlo A/G Lenin- ^ 

grad (1927), 32 Com. Cas. 276, 

1859 . From barrels into bags — For purpose 

of examination.] — If a purchaser, receiving goods 
in his warehouse, & intending to examine into their 
quality, treats them in a manner which materially 
alters their condition, as by removing glue from 
hogsheads into bags, it is not necessarily to be 
inferred from that fact alone that he finally accepts 
the goods. — Curtis v, Pugh (1847), 10 Q. B. Ill ; 
16 L. J. Q. B. 199 ; 8 L. T. O. S. 447 ; 116 E. B. 
44. 

1860. Horses moved Into different stalls — 

Covered with initialed horse cloths.l — Anjer v. 
Haruon (1864), 24 L. T. O. S. 74. " 

1861. Acts of ownership — Spreading out seed.] — 

Pltf. sent twenty sacks of seed to defts. in part 
performance of a verbal contract for the sale of 
seed to the value of more than £10. On the same 
day one of defts. informed pltf. that he had heard 
the seed had arrived out of condition. Pltf. 
asserted it was in condition. Immediately after- 
wards defts. wrote to pltf., rejecting the seed, & in 
one of the letters informed him that the twenty 
sacks which you authorised us to receive for you, 
& to lay out thin in consequence of its being hot 
& mouldy,” would be returned. — On the trial, 
the above facts being proved by pltf., who gave 
evidence that he gave no authority to spread it 
out, & that the seed was not hot & mouldy, the 
judge dii'ected a nonsuit, with leave to enl^r a 
verdict if there was any evidence of, or acceptance 
of, part of the goods : — Held : there being evidence 
to go to the jury that the seed was spread out thin, 
neither because it was out of condition, nor by 
pltf.’s authority, there was evidence that it was 
spread out thin as an act of acceptance ; &, there- 
fore, the nonsuit was wrong. But the ct. thought 
the evidence too slight to justify them in entering 
a verdict for pltf., & directed a new trial. — 
Parker v, Wallis (1855), 5 E. & B. 21 ; 3 W. B. 
417 ; 119 E. B. 390. 

Annotaiion: — Refd. Castlo v, Sworder (1860), 29 L. J. Ex. 

235. 

1862. Consumption or sale of part.] — 

Harnor V. Groves, No. 1911, post 

1863. Complaint as to goods — Goods left at rail- 
way station — Railway employee Informed of non- 
acceptance.] — Deft., a builder in the country, gave 
a verbal order to pltf. for timber, directing it to 


be sent by a certain railway, as had been the 
practice between the parties in their previous 
dealings. On the timber arriving at the railway 
station in the country, On Apr. 19 deft, was in- 
formed of its arrival, when he told the railway clerk 
he should not receive it. He received at the same 
time an invoice, which he kept. On May 28 deft, 
informed pltf. that he declined to take the 
timber : — Held : although there might be a 
scintilla of evidence of an acceptance within Stat. 
Frauds, yet the jury ought to have found for deft. ; 
& the ct. set aside a verdict for pltf. as against 
evidence. — Norman v. Phillips (1845), 14 M. & W. 
277 ; 14 L. J. Ex. 306 ; 9 Jur. 832 ; 153 E. B. 
481. 

Annotations: — Distd. Saunders v, Topp (1849), 4 Exeb. 

390. Consd. Morton v. Tibbett (1850), 16 Q. B. 428 ; 

Coombs V. Bristol & Exeter Ry. (1858), 3 H. & N. 610. 

Refd. Hunt V. Hecbt (1863), 8 Exeb. 814 ; Castle v. 

Sworder (1861), 4 L. T. 865 ; Taylor v. Smith, [1893] 2 

Q. B. 65. 

1864. Kept for further trial.]— Pltf. sold a 

hogshead of cider to deft., by sample, as good 
draught cider. After the arrival of the cask, 
deft, on May 28 wrote to pltf. : “ The cider differs 
from the sample, & the little I have sold has been 
complained of in every instance ; should this 
continue I shall bo obliged to return it.” Pltf. 
did not answer this letter till June 24. Deft, 
in trying to sell it used 20 gallons, but finding it 
unserviceable, refused to pay for the rest, which 
he returned to pltf. It was found as a fact that 
the 20 gallons were more than sufficient to enable 
deft, to test the quality of the bulk : — Held : the 
omission of deft, to answer the letter of May 28 
was evidence from which a jury might presume 
that pltf. acquiesced in the further trial of the cider, 
& deft, had not so accepted the bulk as to be 
bound to pay for the whole. — Lucy v, Mouflet 
(1860), 5 H. & N. 229 j 29 L. J. Ex. 110 ; 157 
E. B. 1168. 

Annotation: — Consd. Grimoldby v. Wells (1875), L. 11. 10 

C. r. 391. 

1865. Arbitration as to allowance — 

Purchaser directing deduction from invoice.] — 

Deft., on Apr. 14, signed the following bought 
note, I have this day bought from you the 
following : 500 piculs China cotton at lid, per lb., 
Juno or July delivery, guaranteed fair, marks to 
be given when cotton ready for delivery ; in case 
of dispute arising out of this contract, the matter 
to be referred to two respectable brokers for 
settlement, who shall decide as to quality & 
allowance, if any, to be made ; the cotton to be 
taken from the warehouse with customary allow- 
ances of tare & draft, & the invoice to be dated 
from the date of the notice being given that the 
cotton is ready for delivery ; to be delivered in 
merchantable condition to the buyer ; the 
damaged, if any, to be rejected, provided it can- 
not be made merchantable.” Deft, sold the 
cotton to Curry on June 25. Pltf. declared the 
marks on 420 piculs ex Queensbury, which were 
warehoused at the docks, & 80 pieffis ex Princess 
Hoyal, but he never was in a position to deliver 


goods .] — Cox V. Jones (1864), 24 

U. C. R. 81.— CAN. 

r. Acceptance as agent — Delivery as 
to principal — Liability of agent. y— 
Black v. Doherty (1882), 22 N. B. R. 
215.-— CAN. 

t. Direction to seller to mark <£• 
forward goods .] — Where A. purchased 
plate of B. & desired him to have his 
crest engraved on it, & afterwards to 
forward it to his residence, but paid 
nothing, & B., having obeyed his 
orders, sued him for the price ; — Held : 
A.'s directions as to the engraving of 
the crest & forwarding to his residence. 


constituted a sufficient acceptance & 
delivery. — Wai^kerv. Boulton (1834), 
3 O. S. 252.— CAN. 

a. Goods taken into custody of 
purchaser — Intention of purchaser — 
Goods taken in for protection with 
denial of acceptance.] — Andrews v. 
Cook (Man.) (1907), 6 W. L. R. 691.— 
CAN. 

b. .] — The more taking 

into custody, by the purchaser, of 
goods which nave been despatched to 
him by the seller, docs not amount to 
delivery, unless on intention exists on 
the part of the purchaser to take the 


goods into his possession as his pro- 
perty. — De Villiers V. Maister & 
SUAGAM (1910), 27 S. C. 73.— S. AF. 

c. Goods taken on trial — Failure to 
return within time limited .] — McCor- 
>ucK Harvesting Machine Co. v. 
Hislop (1903), 7 Terr. L. R. 112.— CAN. 

d. Agreement to pay made 

after trial .] — Knight v. Hanson (1906), 
7 Terr. L. R. 306 ; 3 W. L. R. 412.— 

CAN. 

e. Delay in returning goods — 
Goods not likely to deteriorate .] — Delay 
In returning an article not likely to 
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the latter. Owing to a dispute as to the quality of 
the 420 piculs of cotton, the matter was referred 
& an allowance made. The 420 piculs were after- 
wards weighed, the price ascertained, the invoice 
made out, & subsequently, at deft.’s request, 
corrected by deducting the amount of the allow- 
ance : — Held : there was evidence that deft, 
consented to take the 420 piculs, & the property in 
the same passed to him so that pltf . could maintain 
an action for goods bargained & sold. 

It is argued that no action can be maintained, 
because the contract w^as for the sale of 500 piculs, 
not 420. If deft, had always stood upon that, 
it would have been unanswerable (Martin, B.). — 
Morgan v. Gatu (1865), 3 H. & C. 748 ; 34 L. J. 
Ex. 165; 13L. T. 96; llJur. N. 8. 654 ; 13W.R. 
756 ; 159 E. B. 726. 


Sub-sect. 2. — Buyer’s Right of Inspection. 

See Sale of Goods Act, 1893 (c. 71), s. 34. 

1866. Whether implied — Sale by auction — 
Printed conditions.] — Certain woollen & mercery 
goods were put up to sale by auction. Each lot 
was described in the catalogue as containing a 
certain number of yards. The goods were open 
to pubhc inspection for two days before the sale. 
By the printed conditions of sale, the pm'chaser 
of any lot was to i^ay down a dei^osit ; the lots 
were to be taken away with all faults, imperfec- 
tions, or errors of description, on a day specified ; 
& the remainder of the purchase-money was to be 
paid before the delivery. There was also a memo- 
randum, that all small remnants were to be cleared 
at the measure stated in the catalogue. The 
biddings at the sale were to be at so much per 
yard : — Held : (1) in such a sale no condition was 
implied, that a purchaser might inspect & measure 
the lots, before jiaying the remainder of the 
purchase-money ; (2) such a condition would be at 
variance with the printed conditions, — Pettitt v. 
Mitchell (1842), 4 Man. & G. 819 ; Car. <fc M. 
424 ; 5 Scott, N. R. 721 ; 12 L. J. C. P. 9 ; 6 Jur. 
1016 ; 134 B. R. 337. 

Annotations: — Distd. Isherwood v. Whitnioro (1843), 11 

M. & W. 347. Refd. Isherwood v, Whitmore (1842), 

10 M. & W. 757. 

Sale by sample.] — Sec Part III., Sect. C, 

sub-sect. 2, B., ante. 

1867. Goods warranted of particular 

quality.] — Where a iiarty buys a specific cargo of 
goods, expected by a particular ship, & which are 
warranted to be of a particular quality, he has a 
right, on the arrival of the ship, to inspect such 
cargo, before it is delivered to him, in order to 
ascertain whether the warranty has been complied 
with ; & if it have not, he may leject the cargo 
altogether. But if the cargo be once delivered to 
him, ho has no right to return it, on the ground 
that it does not correspond with the warranty. — 
Toulmin V, Hedley (1845), 2 Car. & Kir. 157. 
Annotation : — Refd. Bannerman v. White (1861), 8 Jur. 

N. 8. 282. 

1868. Necessity for tender in manner offering 
reasonable opportunity of inspection — Closed casks.] 


— ^An allegation of a tender of goods is not 
supported by proof of a delivery or offer to deliver 
closed casks, said to contain them ; but they 
should be tendered in such a way that the party 
may have a reasonable opportunity of inspecting 
them, & of ascertaining whether what he has 
bargained for is presented for his acceptance. — 
Isherwood v. Whitmore (1843), 11 M. & W. 347 ; 
12 L. J. Ex. 318 ; 1 L. T. O. S. 81 ; 7 Jur. 535 ; 
152 E. R. 837. 

1869. Time for inspection — Whether after de- 
livery.] — Toulmin v, Hedley, No. 1867, ante. 

1870. Place of inspection — Goods shipped for 
export.] — Pltf 8., a firm of colour printers in Ger- 
many, contracted to supply dcAs. in England 
with a number of books, some of which were for 
sale in England & some in America. Pltfs. 
supplied defts. with a parcel of 40,000 books 
which they knew were intended for America. 
Defts., without inspecting the books, sent them to 
America, where they were inspected & rejected as 
not being of the quality agreed, & were sent back 
to England. Defts. gave notice to pltfs. that 
they intended to reject tliem all, except such as 
were satiable, they sold 13,000 of them, & re- 
jected thb rest : — Held : (1 ) as pltfs. knew that the 
books were intended for America, that was the 
proper place for inspection, & defts. were therefore 
entitled to reject them ; & defts. could recover 
the cost of sending them to America & back to 
England ; (2) as each of the books had to be up 
to standard defts. could accept some & reject 
the others. — M olling & Co. v. Dean & Son, Ltd. 
(1901), 18 T. L. R. 217, D. C. 

Armoiaiions : — As to (1) Refd. Biugg v. Villauova (1923), 

40 T. L. B. 154. As to (2) Refd. Ballantine v. Cramp & 

BoKinan (1023), 120 L. T. 502. Generally, Refd. Hardy 

V. Hilleriis & Fowler, [1923] 2 K, B. 490. 

1871. .] — Where goods are sold by a 

seller for delivery at a place which, to the seller’s 
knowledge, is not their final destination, but only 
a place from which there is to be a further transit, 
the place at which the seller has to make delivery, 
although not the ultimate destination of the goods, 
is the place where the goods must be inspected <fc 
accepted or rejected by the buyer, if having regard 
to the nature of the goods & the way in which 
they are packed, inspection can be had reasonably 
at that place. 

Where a buyer without inspection shipped goods 
from the original seller’s place of delivery to their 
ultimate destination, he lost his right to reject the 
goods. — Saunt V, Belcher &; Gibbons, Ltd. 
(1920), 90 I.. .T. K. B. 541 ; 125 L. T. 283 ; 26 
Com. Cas. 115. 

Annotation : — Refd. Hardy (Loudon) v. Hilloriis & Fowlor, 

[1923] 1 K. B. 658. 

1872. Goods shipped abroad f.o.b.] — 

Resps. contracted to buy from applts. a quantity 
of palm oil f.o.b. Antwerp, & in pursuance of the 
contract applts. shipped 79 casks from Antwerp 
to Liverpool. Both parties had representatives 
at Antwerp, but resps. did not inspect the oil till 
it arrived at Liverpool, & they then ascertained 
that 58 casks contained oil not of the contract 
quality. In the arbn. it was found by the 


deteriorate does not necessarily infer 
acceptance. — N ouhse v. Malan, [1909] 

T. 8. 202.— S. AF. 

f. Receipt by carrier appointed by 
purchaser^ — Tue receipt of goods by a 
carrier appointed by a pincnaser does 
not constitute an acooptanoo of the 
goods by the purchaser. — DoNAiiDSON 
V. Morris, [1912] C. P. D. 339.— S. AF. 

PART VI. SECT. 3, SUB-SECT. 2. 

1869 1. Time for inspection — Whether 
after delivery ,} — Smith Brothers & 


Co. V. Scott (1875), 2 K. (Ct. of Scss.) 
601 ; 2 Sc. L. K. 387.— SCOT. 

g. Whether before payment — 

Where agreement to pay on arrival of 
cars in which goods Mpped,] — STito>ra 
& Dowler V. Scotia Flour & Feed 
Co., [1927] 2 D. L* It. 1183; 59 

N. S. it. 339.— CAN. 


h. Continuation until arrival 

<£• acceptanee — Goods of particular 
polity for delivery at distant place ,] — 
Where a seller undertakes to deliver 
goods of a particular quality to a 


carrier to bo forwarded to the buyer 
at a distant place, to be paid for on 
arrival, the right of inspection prima 
facie continues till the goods arrive 
& are accepted at their ultimate 
destination. — Thames Canning Co. v, 
Kckardt (1915), 8 O. W. N. 395 ; 
34 O. L. H. 72 ; 23 D. L. R. 805.— 
CAN. 


k. Place of inspection — Place of 
delivery,] — Primd fade the examina- 
tion by a buyer under Sale of Goods 
Act, 8. 46, in order to aacertaiii whether 
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Sect, % — 'Accept>ance : Sub-sects, 2 d: Zt A, & 

arbitrators that by a usage of trade, as applied 
to f.o.b. contracts such as this, it was the regular 
custom for the buyer to examine the goods before 
the instructions to put them on board were given, 
& that therefore the right to reject expired when 
the goods were put on board at Antwerp, & resps. 
could only claim damages : — Held : the custom 
was so vaguely stated that it did not extend to 
exclude the reaps, from rejecting the goods at 
Liverpool. — Boks & Co. v. Rayner (J. H.) & Co. 
(1921), 37 T. L. R. 800, C. A. 

1873. No reasonable opportunity on. 

shipment.] — Resp., who carried on business in 
Spain, sold to applt., a merchant in Liverpool, a 
quantity of Spanish walnuts, to be shijpped f.o.b. 
at Tarragona. The documents arrived in England 
before the goods, & applt. had taken up the 
documents & paid the price before the goods were 
delivered. On finding that the goods were not 
of the contract quality applt. rejected them & 
claimed the return of the price. Resp. contended 
that applt. ought to have examined the goods 
at the port of shipment <te had lost his right of 
rejection : — Held : as the buyer was not to be 
deemed to have accepted the goods until he had 
had a reasonable opportunity of examination, & 
as applt. had in the circumstances not had a 
reasonable opportunity, he had not lost his right 
of rejection. — Bragg v. Vhjlanova (1923), 40 
T. L. R. 154, D. C. 

1874. Mode of Inspection — Sale of ship — To be 
placed on gridiron.] — An agreement for the sale 
of a ship contained a provision that the purchaser 
should have permission to lemove the ship to a 
suitable gridiron to scrape & othervisc examine 
the vessel’s bottom. The person mutually agreed 
upon to make the inspection went on board tlie 
ship for the purpose, it being in the middle of 
Milford Haven, when the vendors refused to allow 
him to inspect the bottom of the ship from the 
inside, & upon this point the sale went off : — 
Held : the purchaser was not entitled to maintain 
an action for breach of contract, as the only 
inspection permitted was of the ship on the grid- 
iron, & defts. had a right to refuse an inspection 
when the ship was in the middle of Milford Haven. 
— De Mattos & Co. V. Great Eastern S.S. Co. 
(1887), 3 T. L. R. 639, H. L. 

1875. Effect of failure to inspect — Goods sold 
‘‘ payment after Inspection on arrival.”] — Where 
goods are sold “ Payment net cash after inspections 
of goods immediately on arrival of steamer,” the 
buyer has a right to claim damages if the goods 
are not in accordance with the contract even 
though he does not inspect the goods, or, by 


mistake does not on inspection discover the defect 
in them. — Khan v, Duch^i (1906), 10 Com. Cas. 
87. 


Sub-sect. 3. — Buyer’s Right op Rejection. 

A, What Amounts to Rejection, 

See Sale of Goods Act, 1893 (c. 71), s. 36. 

1876. Necessity for return of goods.) — If a party 
purchases an article at a certain price, pursuant 
to a specimen exhibited, &, on delivery, it is 
found to be of inferior performance, the party 
cannot, in an action for goods sold, set up the 
inferiority of it to the specimen ; he should have 
returned it, & so have rescinded the contract. — 
GRIMAI.DI V, White (1802), 4 Esp. 95 ; 170 E. R. 
654, N. P. 

1877. .]— Okell V. Smith, No. 1899, po.9/. 

1878. .] — If goods are supplied not con- 
formably to the order for them, the buyer is bound 
to return them within a reasonable time, or he 
will be bound to pay for them. — Milner v. Tucker 
(1823), 1 0. & P. 15 ; 171 E. R. 1082, N. P. 

1879. .] — Where goods were sold by sample, 

& the bulk was found by the purchaser on inspec- 
tion after delivery not to be equal to sample : — 
Held : the purchaser might reject the goods by 
giving notice to the vendor that he would not 
accept them, <fe they were at the vendor’s risk, & 
was not bound to send back, or offer to send back, 
the goods to the vendor, or to place them in 
neutral custody. — Grimoi.dby v. Wells (1875), 
L. R. 10 C. P. 391 ; 44 L. J. C. P. 203 ; 32 L. T. 
490 ; 39 J. P. 535 ; 23 W. R. 524. 

Annotation: — Refd. Perkins v. Bell, [1893] 1 Q. B. 193. 

See, now, Sale of Goods Act, 1893 (c. 71), s. 36. 

1880. Sufficiency of notice of rejection.] — Okell 
V, Smith, No. 1899, post. 

1881. .]— Toy v. Lavenu (1852), 18 L. T. 

O. S. 247. 

1882. — -.] — Grimoldby v. Wells, No. 1879, 
a7ite. 

1883. ".] — Held : where goods had been sold 
to a debtor, & there was no evidence to show that 
such goods were sold as to sample, the mere fact 
that a letter was subsequently written by the 
vendee to the vendor stating that he could not 
accept the goods, but would hold them for the 
vendor & try to sell them for him, & to which 
letter no answer was returned by the vendor, 
will not constitute the vendee a trustee for the 
vendor under Bkpey. Act, 1883 (c. 52), s. 44 (1), 
so as to prevent the tmstee in the bkpey. claiming 
such goods as part of the estate in the event of 
the vendee subsequently becoming bkpt . — Re 
Landrock, Ex p. Fabian (1884), 1 Morr. 62. 


the goods tendered are in conformity 
with the contract, should be had at 
the place of delivery. — Bkooks-Scan- 
LON O^Brien Co. V. Red Fir LuMBEii 
Co. (1909), 14 B. C. B. 439.— CAN. 

l. Goods shipped f.o.h. 

— From another protnncc.)— F isher v. 
Cassady (1892), 14 P. R. 577.— CAN. 

m. .] — Lewis v. 

Bakre (1901), 22 O. L. T. 336 ; 14 
Man. L. R. 32.— CAN. 

n. Effect of failure to inspect — 
Acceptance hy servant of purchases wiih- 
out knowledge of right of infection .] — 
Where deft, purchased a quantity of 
casks by sample, & pltf., imder the 
contract, delivered the casks to deft.'s 
store keeper, who accepted the same, 
but was not aware of the nature of 
the contract : — Held : the receipt of 
the casks by the store keeper was no 
acceptance. — Woods v. WmxB (1860), 


4 Nfld. L. R. 458.— NFLD. 

o. Eight to reasoiuihle opportunity 
for inspection.] — A reasonable oppor- 
tunity for inspection Sc examination 
is all that a purchaser is entitled to. 
— Ruttonsey Morarji V. Jamnadas 
PiTAivnisiRDAS (1882), I. L. R. 6 Bom. 
692— IND. 

p. .) — Chalmers v. Paterson 

(1897), 24 R. (Ct. of Soss.) 1020 ; 36 
Sc. L. R. 76^* 5 &, L. T. 112.— 
SCOT. 

q. .] — Kahn v. Robert, [1921] 

C. P. D. 654.— S. AF. 

PART VI. SECT. 3, SUB-SECT. 3.— A. 

1876 i. Necessity for return of goods.] 
— When goods sold are rejected by 
the purchaser as disconform to contract 
it is not absolutely necessary that they 
should be at once restored to the 
seller, or placed in neutral custody, as 


tho adoption of either of these coursos 
may bo very inconvenient, or impos- 
HlbJo, but if the purchaser, after inti- 
mating to the seller, his rejection of 
the goods, retains them in his own 
custody, he is bound to keep them 
intact until removal. — Chapman v. 
CousTON, Thomson & Co. (1871), 9 
Maeph. (Ct. of Seas.) 675 ; 43 Sc. 

Jur. 326.— SCOT. 

1876 ii. . ] — ^Whore a buyer orders 

goods of a specified kind or quality, 
it is his duty to examine them on 
delivery to see that they are conform 
to contract, & in the event of their 
proving not to be so, to return them 
immediately to the seller, &, if he 
does not do so, unless the defect is 
latent Sc ohly discoverable after use, 
ho is barred from refusing to pay the 
contract price. — Carter & Co. v. 
Campbell (1885), 12 R. (Ct. of Seas.) 
1075 ; 22 Sc. L. R. 711.— SCOT. 
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;•] — Where goods sold at three 

months’ credit were sent to deft, by a carrier named 
by him, an invoice being at the same time sent 
by the post, & deft., on their arrival at the wharf 
to which they were sent, said he would not take 
them, but did not repudiate the contract to the 
vendors until seven months afterwards t—JETeZd : 
there was evidence to go to the jury of an accept- 
ance within Stat. Frauds. — Bushel v* Wheeler 
(1844), 15 Q. B. 442, n. ; 3 L. T. O. S. 125 ; 8 
Jur. 532 ; 117 E. R. 526. 

Apld. Norman v. Phillips (1845). 14 M. & 
W. 277 ; Morton v. Tibbett (1850), 15 Q. B. 428. Consd. 

6 H. & N. 828. Refd. Meredith 
j. Mel^grh (1853), 2 E. & B. 364 ; Taylor v. Smith, [1893] 
^ v^. i>. 65. 


R. Grouyids for Rejection, 

(a) Goods not according to Contract, 

1885. General rule.] — Shoolbred (James) &Co. 
V, Wyndham & Albert (1908), Times, Dec. 1. 

1886. .] — Roth, Schmidt & Co. v, Nagase 

(D.) & Co., Ltd. (1920), 2 Lloyd, L. R. 36, C. A. 
AnnoMons lU Bourgeois & Wilson, Holgato 

2 ^22^^™^* * Lancaster v. Turner, [1924] 

1887. Goods of different description.] — Pltf. 

made a contract with deft, in the following terms : 

DO 

“ Sold . . . the following cotton 128 bales 

at 25d. per pound, expected to arrive in Ijondon, 
per Cheviot, from Madras ; the cotton guaranteed 
equal to sample in our possession. Should the 
quality prove inferior to the guarantee a fair 
allowance to be made.” Tlie sample contained 
long stapled Salem cotton. When the bulk arrived 
it turned out to be Western Madras cotton, which 
is inferior to long stajjled Salem, & requires, 
different machinery for its manufacture : — Held : 
the contract was not a contract for the sale of the 
specific cotton on board the Cheviot, but it was a 
condition i)recedent that the cotton should be 
long stapled Salem, & therefore deft, was entitled 
to refuse to accept the cotton which arrived. — 
Az^}mar V. Casella (1867), L. R. 2 C. P. G77 ; 
36 L. J. 0. P. 263 ; 16 L. T. 571 ; 15 W. R. 998, 
Ex. Ch. 

Anrwtation : — Refd. Smith v. Hughes (1871), 19 W, R. 


1888. Effect of arbitration clause.] — G. &co., on 
July 31, 1889, entered into a contract to buy 
from B. W. & co. 1,000 cases of tinned salmon. 
The contract contained, amongst other things, the 
following provisions : ” Quality guaranteed good 
merchantable, & equal to the average of the spring 
pack of 1889 season C. R. salmon at 22s. per case, 
ex quay Liverpool. Usual examination for cus- 
tomary allowances & general broker’s conditions. 
Any dispute to be settled by arbn.” On Apr. 3, 
1890, G. & CO. wrote to the agents of B. W. & 
CO. that they did not consider the tender, as per 
samples, examined, equal to contract guarantee, & 
therefore must call for arbn. An arbitrator was 


appointed on each side, & the parties went to 
arbn. The arbitrators award was dated Apr. 11, 
1890, & was, so far as is material, as follows : 
“ That the buyers accept the salmon, & that the 
sellers make an allowance to the buyers of one 
shilling & sixpence per case.” The arbitrators, 
according to their evidence, had proceeded on the 
understanding that they were not merely to find 
whether the salmon was inferior in quality, but, if 
they found it was so, were to decide whether it 
should be rejected or not. G. & co. moved to 
restrain B. W. & co. from proceedings to enforce 
the award, & also that the award might bo set 
aside or remitted to the arbitrators for recon- 
sideration : — Held : the submission extended to 
nothing except the question whether the goods 
were up to guarantee, & if the goods were not of the 
guaranteed quality, the buyers were entitled to 
reject them, the sale not being of specific goods ; 
the arbitrators had exceeded their jurisdiction in 
dealing with a question not submitted to them ; 
& the matter must be referred back to them . — Re 
Green & Co. & Balfour, Williamson &; Co. 
(1890), 63 L. T. 325 ; 6 T. L. R. 445, C. A. 

1889. & stipulation for non-rejection.] — 

A contract for the sale of laths to be shipped, & 
to be “ about the specification stated below,” 
provided that the property in the goods was to 
be deemed to have passed to the buyers when 
the goods were put on board, & contained a 
clause that, if any dispute arose under the stipula- 
tions of the contract, the buyers were not to reject 
any of the goods, but the dispute was to be 
referred to arbn. The sellers having put on board 
laths which were not of the specified lengths ; — 
Held : the buyers were justified in rejecting these 
laths on their arrival in this country, & were not 
bound by the terms of the contract to accept them 
subject to an allowance to be fixed by arbn. — 
ViGERS Brothers v. Sanderson Brothers, [1901] 
1 K. B. 608 ; 70 L. J. K. B. 383 ; 84 L. T. 464 ; 49 
W. R. 411 ; 17 T. I.. R. 316 ; 45 Sol. Jo. 328 ; 6 
Com. Cas. 99. 

Ann()taUo7Ui : — Consd. lie Bourj?ool8 & Wilson, Holgrato 
(1920), 25 Com. Cas. 260. Refd. Aron v. Cornptoir Wegi- 
mout, [1921] 3 K. B. 435 ; Szymonowski v. Beck, [1923] 
1 K. B. 457. 

1890. Treated as not delivered — By terms of con- 
tract.] — Kynoch, Ltd. v, R. (1909), Times, Mar. 30, 

C. A. 

(5) Goods not in actordance with Samjde, 

See Part III., Sect. 6, ante, 

(c) Other Grounds, 

1891. Goods tendered out of time — Not if un- 
loading possible within time.] — In an action for not 
accepting goods which were to be delivered within 
the last fourteen days of Mar., the declaration 
having averred a readiness & offer by pltfs. to 
d(;liver the goods on the last day of Mar., deft, 
pleaded, that the offer to deliver was at an hour 


PART VI. SECT. 3, SUB-SECT. 3.— 
B. (a). 

1887 i. Goods of different description.] 
— Lubrano V. Gotxin & Co. (1919), 
20 S. R. N. S. W. 429 ; (1920), 21 
S. R. N. S. W, 300.— AUS. 

188711. .] — Massey v . Arlitz, 

[1923] V. L. R. 132.— AUS. 

1887 iii. .] — Dymentv. Thomson 

(1886), 12 A. R. 659 ; affd. svh nom. 
teoMSON V. Dyment (1886), 13 

S. C. R. 303.— CAN. 

1887 iv. .] — Brocklky v. Burt 

(1873), 1 N. Z. Jnr. 154.— N.Z. 

1887 V. .1 — Van Oppen v, 

Arbuokle (185M, 18 Dunl. ((3t. of 
Sees.) 113.— SCOT. 


1887 Vi. .] — Jack v, Roberto & 

Gibson (1865), 3 Maeph. (Ct. of Soss.) 
554 ; 37 Sc. Jur. 278.— SCOT. 

r. Right of rejection inde- 

pendent of passing of property .] — A 
purchaser’s right to reject goods by 
reason of their not answering the 
description in the contract may be 
independent of tlie question whether 
the property In the goods has passed 
to him or not. — Mitcheli. Reid & Co. 
V. Buudeo Doss Kiiettry (1887), 
I. L. R. 15 Calc. 1.— IND. 

1888 i. Effect of arkitration clause .] — 
Ruttonsi Rowji V. Bombay United 
Spinning & Weaving Co. (1916), 
I. L. R. 41 Bom. 618.— IND. 


1889 i. c& stipulation for non- 

rejection.] — Leaky (C.) & Co. v. Briggs 
(Francis) & Co. (1904), 6 F. (Ct. of 
Sess.) 857 ; 41 Sc. L. R. 681 ; 12 S. L. T. 
210.— SCOT. 

t. Large percentage of consignment 
defective — Presumption of defectiveness 
of whole.] — GilberT'Menzies Co. v. 
Mitchell Hard wake, Ltd. (Man.), 
[1924] 2 D. L. It. 421.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3, - 
B. (c). 

a. Goods not merchantable — TJumgh 
remediable on outlay.] — ScoTT v. 
Rogers Fruit Co., [1928] 1 D. L. R. 
201 ; [1927] 3 W. W. R. 628.— CAN. 
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Sect, 3» — Acceptance : Sub-aecl, 3, B, (c) C .] 

which, by reason of the lateness thereof, was an 
unreasonable & improper hour. The jury found 
specially on this plea, that the hour was unreason- 
able & improper. They also found that there 
was time for deft, to have taken in & weighed the 
goods before twelve o’clock at night ; — Held : 
jud^ent ought to be entered up for pltfs. on this 
flndmg ; a verdict ought to be entered for pltfs., 
on a plea denying that they were ready to deliver 
the goods within the last fourteen days of Mar. 

In such a case the party bound must find the 
other, at his peril & within the time limited, if 
the other be within the four seas ; & he must dp 
aU tliat, without the concurrence of the other, 
he can do, to make the payment, or perform the 
act, & that, at a convenient time before midnight, 
such time varying according to the quantum of the 
payment, or nature of the act to be done (Pakkb, 
B). — Startup v. Macdonald (1^43), 6 Man. & G. 
593 ; 7 Scott, N. R. 269 ; 12 L. J. Ex. 477 ; 1 
L. T. O. S. 172 ; 134 E. R. 1029, Ex. Ch. 
Annotations: — Consd. Coddington v, Paleologo (1867), 

L. 11. 2 Kxch. 193 : Biddell v, Clemons Horst Co., [1911] 

1 K, B. 934. Reid. GUmour v. Supple (1858), 32 L. T. 

O. S. 1 ; Crano v. London Dock Co. (1864), 5 B. & S. 

313; Sutherland r. Allhusen (1866), 14 L. T. 666; 

Arnhold Karborg v. Blythe, Groen, Jourdaln, Theodor 

Schneider v. Burgett & Newsam, [1910] 1 K. B. 495. 

Mentd. Burton v. Grlflaths (1843), 1 L. T. O. S. 2B9. 

1892. Goods tendered without proper shipping 
marks — Subsequent tender of goods properly 
marked.] — (1) Deft, employed pltfs., who were 
cotton brokers in London, to buy 500 bales of 
cotton for him, telling them to buy gradually at 
8}d. if they could not do better. Cotton could not 
then have been bought Sid, Pltfs. shortly 
afterwards passed to deft, a oought note, “ Bought 
on your accoimt 500 bales, etc., at 8Jd.” This was 
signed by pltfs. as brokci*s, & at the bottom of 
the note a charge of i per cent, was made for 
brokerage. Before delivery of the cotton, deft, 
became aware that pltfs. had not, at the time of 
their passing this bought note, made any contract 
for him for the purchase of cotton, but that they 
had subsequently bought the 500 bales, in their 
own name, to enable them to make delivery to him 
partly at Si\d, & partly at 7Hd. per pound. 
Deft, would not have accepted the bought note 
from idtfs, if he had known that they were thus 
acting as principals in the transaction. Deft., 
on becoming aware of the state of circumstances, 
refused to accept the cotton, & this action was 
brought to recover damages for non-acceptance. 
It was proved that there was a custom in the 
London cotton market that, if a broker bought for 
his employer of an undisclosed principal, he was 
liable himself upon the contract ; — H eld : the 
action was not maintainable, as no contract of 
sale had been made between pltfs. & deft. 

(2) Pltfs. before the expiration of the time for 
the delivery of the cotton, tendered marks of 
cotton that was not in accordance with the terms 
of the contract, &, on deft, rejecting the same, 
they, before the expiration of the time fixed for 
delivery, tendered marks of cotton that was in 
accordance with the contract ; — Held : pltfs. 
had not, by the first delivery, broken the contract, 
so as to justify deft, in refusing to accept the cotton 
subsequently tendered. — T etley v, Shand (1871), 
25 L. T. 658 ; 20 W. R. 206. 

Annotation: — Generally, BoM. Borrowman v. Free (1878), 

4 Q. B. D. 600. 

1893. Cargo tendered without shipping docu- 
ment.] — Defts. agreed to buy of pltfs. a cargo of 
maize. Pltfs. tendered the cargo of the C., which 
defts. refused to accept, upon the ground that the 
shipping documents were not tendered with it. 


Pltfs. insisted that the tender was valid, ^is 
dispute was referred to an arbitrator, who decided 
that the tender was invalid. Pltfs. thereupon, 
& witMn the time limited by the contract, tendered 
the cargo of the M., which defts. refused to accept, 
upon the ground that they were not bound to 
accept any cargo in substitution for that of the 
0., the tender of which the arbitrator had decided 
to be invalid : — Held : defts. were bound to accept 
the cargo of the M., & might be sued by pltfs, 
to recover any loss which the latter might have 
sustained through the refusal to accept it. 

It may be that, where goods which fulfil the 
terms of a contract are appropriated for sale in 
performance thereof, there is an election by the 
vendor which is irrevocable (Brett, L.J.). 

When a selection is made of goods not specified 
in the contract, the goods selected, if they comply 
with the conditions of the contract, must be 
treated as if they had actually been named in the 
contract (Cotton, L.J.). — Borrowman v. Free 
(1878), 4 Q. B. D. 500 ; 48 L. J. Q. B. 65 ; 40 L. T. 
25, C. A. 

1894. Goods subject to approval.] —Ornstein v. 
Alexandra Furnishing Co. (1895), 12 T. L. R. 
128 

1895. Goods not merchantable — ^Though reme- 
diable on outlay.] — The expression “ merchantable 
quality ” in Sale of Goods Act, 1893 (c. 71), 
s. 14 (2), means goods saleable at the time the 
delivery is made, & not goods which can only be 
made saleable if some labour is expended on them. 

In Oct. 1908, defts., an English co., who sell 
motor accessories, gave an order to pltf., a manu- 
facturer in Paris, for a large number of motor 
horns of diflerent sizes & of different prices 

delivery as requii’ed.” The goods were delivered 
in 19 cases at various dates in May & June, 1909, 
the last delivery being on June 24. On the same 
day defts. inspected the goods, & as the result 
of their inspection rejected them all, except those 
contained in one case which they had already 
resold, mainly on the ground that the goods were 
not merchantable. In an action by pltf. to recover 
the price of the goods : — Held : according to the 
true construction of the contract, it was to be 
treated as a separate contract in respect of each 
consignment ; & subject to the exception of 

de minimis, the buyer had a right to insist that all 
the goods comprised in each consignment should 
be of merchantable quality, & if they were not, 
then to reject the whole consignment. — .Jackson 
V, Rotax Motor & Cycle Co., [1910] 2 K. B. 
937; 80 L. J. K. B. 38 ; 103 L. T. 411, C. A. 
Annotations: — Consd. Longrbottora r. Bass, Walker, [1^2] 

W. N. 245. Refd. Manbre Saccharine Co. v. Com ITo- 

ducts Co., [1919] 1 K. B. 198; Pocahontas Fuel Co. 

(Incorporated) v. Ambatlelos (1922), 27 Com. Cas. 148 ; 

Ballantine v. Cramp & Bosman (1923), 129 L. T. 602. 

•.] — See Part III., Sect. 6, sub-sect. 3, 

ante, 

1896. Delay In delivery.] — By a contract in wntmg 
200 tons of cotton seed were sold for shipment 
from Bombay & certain other Indian ports to Hull, 
via Suez Canal during Aug. &: Sept. 1910, at £6 15s. 
per ton net, free delivered in sound & merchantable 
condition to buyers’ craft alongside. SMpment 
was to be by steamer or steamers, direct or indirect, 
with or without transhipment, & the bill of lading 
was to be proof of date of shipment in the absence 
of evidence to the contrary. Particulars of shipment 
were to be given within six days after the receipt of 
the shipping documents in this country. It was 
further provided that if the seed, on arrival proved 
to be not as warranted, or was damaged or out of 
condition, it was to be taken with an allowance. 
The contract was to be void as to any portion 
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shipped that might not arrive by the ship or ships 
declared against the contract. By notice in writing 
dated Sept. 6, 1910, the sellers declared a ship- 
ment under the contract of 1,600 bags of cotton 
seed by the Othello under a bill of lading dated 
Aug. 16, 1910. The Othello, which was a general 
ship, left Bombay with the cotton seed on board 
on Aug. 18, 1910, intending to call at Karachi for 
further cargo. On Aug. 22, 1910, when near 
Karachi, she stranded, & was not refloated till 
Nov. 27, 1910. About 1,646 tons of her original 
cargo, including the cotton seed, were landed 
stored at Karachi, & she returned to Bombay for 
repairs. On Feb. 12, 1911, the Othello again left 
Bombay, having on board 1,540 tons of new cargo 
to replace a somewhat larger quantity of manganese 
ore originally shipped at Bombay but jettisoned 
on the stranding off Karachi. Included in these 
1,540 tons of new cargo was a further quantity 
of cotton seed which, being shipped in Feb., was 
available for & was used by the owners thereof to 
fulfil contracts made by other parties for Jan. to 
Feb. slupment. On the arrival of the Othello at 
Karachi on the second occasion she loaded the 
cargo, including the cotton seed in question, 
which had been left there ; & on Feb. 20 she sailed 
for Hull, where her cargo, including the cotton 
seed, was discharged on Mar. 27, 1911, the cotton 
seed being carried under the original bill of lading. 
The buyers having declined to accept the declara- 
tion of shipment as a proper declaration in ful- 
filment of the contract the dispute was referred to 
arbn. No evidence was given in the arbn. to show 
that the stranding of the Othello was due to 
negligence. The arbitrators found that there was 
no undue delay in the refloating of the vessel 
after the stranding, or in the execution of the 
repairs, & that the voyage was not unduly delayed 
by the loading of the further cargo at Bombay ; 
that cotton seed purchased for Aug. or Sept, 
shipment would be seed of the old crop & on arrival 
in the ordinary course would go into consumption 
before the new crop would be availablo ; that 
when the new crop first comes on the market the 
value of seed of the old crop is at a discount com- 
pared with the price of seed of the new crop ; & 
so far as the question was for them, the arbitrators 
found as a fact that the delay in delivery beyond 
the normal time for a voyage from Bombay to Hull 
was not due to any act or default of the sellers. 
They fimther found that the buyers had been pre- 
judiced by the fact, but not further or otherwise, 
that the seed, being seed of the old crop arrived at 
a time when it had to compete on the market with 
seed of the new crop. On these findings : — Held : 
(1) there had been no cancellation of the original 
shipment in Aug. 1910, so as to make the reloading 
at Karachi in Feb. 1911, a new shipment, &, as 
such, not within the time stipulated for by the 
contract ; the loading of further cargo at Bombay 
in Feb. 1911, did not constitute a new voyage so 
as to vitiate the tender made by the sellers ; (2) the 
mere fact that the seed when it arrived at Hull was 
exposed to a more highly competitive market than 
that which it was expected would be found was not 
sufficient to warrant a finding of fact that the 
commercial object of the contract was defeated ; 
therefore, the sellers were entitled to call upon 
the buyers to accept delivery of the seed ; 
(3) semble : on the construction of the contract, 
the buyers woifld be entitled to damages for the 
delay in the delivery of the seed if it could be shown 


that the delay had been caused by the negligent 
navigation of the Othello, — Re Carveu & Oo. & 
Sassoon <Sc Co. (1911), 17 Com. Cas. 59. 

1897. Whole cargo not delivered.] — By two 
contracts in similar terms cotton seed was sold, 
to be shipped in Alexandria & delivered in London 
to buyers’ craft alongside, payment to be in London 
in exchange for shipping documents. On the 
arrival of the ship in London, & after payment by 
the buyers, a portion of the seed was delivered 
into the buyers’ barges. The ship then left for 
Hull with the remainder of the seed on board in 
order to discharge other cargo. The ship returned 
to London in fourteen days & the balance of the 
seed was tendered to the buyers, but they refused 
to accept it. The buyers retained the portion 
which had been delivered & claimed repayment of 
the price paid for the rejected portion : — Held : 
when the delivery had begun the buyers wei’e 
entitled to receive the whole quantity before the 
ship left the i^ort, & in the circumstances the 
buyers were entitled to keep the part actually 
delivered & to reject the balance & to be repaid 
the price of the balance. — Beiirend &; Co. v. 
Produce Brokers’ Co., [1920] 3 K. B. 530 ; 90 
L. J. K. B. 143 ; 124 L. T. 281 ; 36 T. L. R. 775 ; 
15 Asp. M. L. C. 139 ; 25 Com. Cas. 280. 


C. Limitation of Right 


1898. Delivery on trial — Necessity for return on 
discovery of defects.] — Though on the sale of a 
horse there is an express warranty by the seller 
that the horse is sound, free from vice, etc., yet 
if it is accompanied with an undertaking on the 
part of the seller to take the horse again, & pay 
back the purchase -money, if on trial he shall be 
found to have any of the defects mentioned in the 
warranty, the buyer must return the horse as soon 
as he discovers any of those defects, in order to 
maintain an action on the warranty, unless he 
has been induced to prolong the trial by any 
subsequent misrepresentation of the seller. In 
such case the term trial means a reasonable trial. — 
Adam v . Richards (1795), 2 Hy. Bl. 573 ; 120 
E. R. 710. 

Annotation : — Refd. Heilbutt r. llickHou (1872), L. II. 7 
C. P. 438. 


1899. 


Reasonableness of trial question for 


jury.] — Where utensils to be used in trade have 
been contracted for & delivered at a stipulated 
price, it is a question for the jury, whether the 
vendee, who complains that they are unfit for the 
purpose for which they were intended, has used 
them further than was necessary, in order to give 
them a fair trial ; & if not, the commodity being 
bulky, <fc after a reasonable trial found to be unfit 
for such purpose, the vendor upon notice given, 
is bound to take them away ; but if the vendee 
retain the utK^nsils, without giving such notice, he 
is liable to pay for the value of the materials. — 
Okell V, Smith (1815), 1 Stark. 107 ; 171 E. R. 
416, N. P. 

AnnciaiioTis : — Distd. Street tJ. Blay (1831), 2 B. & Ad. 456. 
Eefd. Jones v. Bright (1820), 5 Bing. 533 ; Puller v. 
Patrick (1840), 13 Jur. 561 ; Heilbutt v. Hickson (1872), 
li. R. 7 O. P. 438 

1900. Whether repudiation within reasonable 
time — Question for jury.] — It is a question for the 
jury, whether the vendee of goods which turn out 
to be of a quality inferior to that which was stipu- 
lated for, has in point of fair mercantile dealing 
given a notice sufficiently early to the vendor of 


PART VI. SECT. 8, SUB-SECT. 3.— C. 

1898 i. Delivery on trial — Neoeasity 
for retwm on discovery of defects,}— 
Kbieneb V, Mohr (N. W. T.) (1905), 


1 W. L. R. 254.-~<3AN. 

189811. .1 — HURI.BUBT r. 

Baxley (N. W. P.) (1907), 6 W. L. R. 
389.— CAN. 


b. Continuation of use 

pending repairs by vendor.} — Reeves 
& Co. V. OziAS (1910), 15 W. L. R. 641. 
—CAN. 
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Sect. 3. — Acceptance: Suh-aect. 3, C. & D. {a) & 
jh) i] 

his intention to repudiate the contract. — Bows v. 
Osborne (1815), 1 Stark. 140 ; 171 E. R. 427, N. P. 
Annotations; — ^Reld. Oowie v. Tlerafry (1846), 3 Moo. Ind. 

App. 448 ; SievewrUjht v. Archibald (1851), 17 Q. B. 

103. 

1901. Custom as to rejection — Inconsistent with 
express contract.] — A usage of trade cannot be set 
up in contravention of an express contract : 
llierefore, where A. agrees to sell to B. a quantity 
of prime bacon, which B. weighs & examines, & 
pays for by a bill at two months, but before the 
bill becomes due, gives notice to A. that the bacon 
does not answer the contract : — Held : A. could 
not give in evidence a custom that the buyer was 
bound to reject the contract, if at all, at the time 
of examining the goods. — Yates v, Pym (1816), 
6 Taunt. 446 ; 128 E. B. 1107 ; auh nom. Yeats 
V. PiM, 2 Marsh, 141. 

Annotations: — Distd. Parker v. Palmer (1821), 4 B. & Aid. 

387. Refd. Budd v. Falrmanner (1831), 1 L. J. C. P. 

16 ; Powell V. Horton (1836), 2 Bing. N. C. 668 ; Brown 

V. Byrne (1854), 18 Jur. 700 ; Maxwell v, Deare (1854), 

23 L. T. O. S. 1 ; Humfrey v. Dale (1857), 7 E. & B. 266 ; 

Lucas V, Bristow (1858), 27 L. J. Q. B. 364. 

1 902 . .] — H eld : an alleged custom in the 

iron trade that defective castings might be returned 
by the purchaser to the founder, & that in such a 
case the purchaser had no claim against the 
founder except to have them replaced by sound 
castings or to receive credit for their cost price, 
could not apply to a contract which expressly 
provided that the purchaser relied upon the 
founder’s inspection of the castings, & would use 
them on receiving them, & that the responsibility 
must rest on the founder. -Vickery’s Patents, 
Ltd. V. Hill (1917), 33 T. L. R. 536. 

1903. Reasonableness.] — Semble : an 

article sold by sample cannot be rejected as not 
corresponding with the sample, except within a 
reasonable time. — S anders v, Jameson (1848), 
2 Car. & Kir. 557. 

1904. Custom compelling acceptance — Subject 
to allowance — Existence in Liverpool corn trade.] — 

A contract for the sale of wheat to arrive, contained 
a clause that any dispute arising thereout should 
be referred to arbitration as therein provided. On 
its arrival, the buyer claimed the right to reject 
it, on account of inferiority in quality. The sellers 
at once called for an arbn. The arbitrators made 
an award that the purchaser should take the wheat 
with an allowance : — Held : the award was invalid, 
inasmuch as the only question submitted to the 
arbitrators was the buyers’ right to reject. No 
custom exists in the Liverpool corn trade com- 
pelling a buyer to accept, with an allowance, 
wheat inferior in quality to that contracted for, 
if not sea-damaged. — S inidino, Ralli & Co. v. 
Kitchen & Co. (1883), Cab. & El. 217. 

1905. Effect of stipulation as to rejection — 
Damaged' part only — Whether parcels divisible.] — 
In a contract for the sale of ten bales of cotton 
at so much a pound, the following stipulation was 
contained : “ Claims for damaged cotton allowed 
at the value of the sound cotton at the time of 
return, if claim &; return made within ten days & 
three months.” Of two out of the bales delivered 
respectively, two-thirds were soimd & one-third 
damaged : — Held : the purchaser was not entitled 


to return & be allowed for the whole bales, but 
only the one-third that was damaged. Semble : 
such a quantity out of a bale might be damaged 
as to render the whole bale substantially damaged 
cotton, & returnable under the above stipulation, 
even though there were some sound cotton in it.L- 
Mellor V, Street (1866), 15 L. T. 223. 

1906. On non-approval — Within reasonable 

time.] — O rnstein v, Alexandra Furnishing Co. 
(1895), 12 T. L. R. 128. 

1907. Stipulation as to non-warranty — No right 
of rejection.] — Howcroft & Watkins v. Perkins 
(1900), 16 T. L. R. 217. 

Annotation PoUd. WaUia & Wells v. Pratt & Haines 

(1910), 102 L. T. 108. 


D. Loss of Right, 

(a) Retention of Poeaese'ion, 

1908. Fourteen days.] — A trader ordered bags of 
wool of defts., merchants, in Doc., which were 
delivered on Feb. 19 following, & by the course 
of dealing the trader had the option of returning 
the wool for which he had no call, though previously 
ordered. The trader being from home when the 
bags were delivered, on his return the same day 
gave directions not to have them opened or entered 
in his books, but only weighed off to see that they 
agreed with the invoice ; he being then in 
embarrassed circumstances & intending not to 
take them into the account of his stock if in the 
event he found himself unable to pursue his busi- 
ness. Afterwards on Mar. 4, 5, being then 
avowedly insolvent, he returned the bags with a 
letter to the merchants declaring his situation, 
& hoping that they Vould have no objection to 
take back the wool, & requesting the favour of a 
line of approbation thereof ; which letter was 
received & the approbation given after an act of 
bkpey. committed on the same day the letter was 
sent : — Held : by the trader keeping possession 
of the goods so long, his option, which ought to 
have been exercised on the receipt of them, was 
gone ; being in a state of insolvency & on the 
eve of bkpey., he could not exercise the power of 
restoring the goods to the vendors, though without 
any fraudulent concert with them ; but the trader’s 
assignees were entitled to the property. — Neate v. 
Ball (1801), 2 East, 117 ; 102 E. R. 313. 
Annotations: — Distd. Gibson v. Bray (1817), 8 Taunt. 76. 

Reid. lUchardson v. Goss (1802), 3 Bos. & P. 119. 

1909. Two months — Without inspecting goods.] 

— If a person purchases an article, & suffers it to 
remain on his premises for two months without 
examination, & then finds it to be unfit for use, 
he cannot, after that length of time, avail himself 
of the objection in an answer to an action for the 
price, unless some deceit has been practised with 
regard to the article. — Percival v, Blake (1826), 
2 C. & P. 514 ; 172 E. R. 233. 

1910. Necessity for prompt notice of rejection.] — 
If one order a certain machine, e.g, a threshing- 
machine, which, when sent to him, turns out to 
be unfit for use, he should either return it 
immediately, or else give immediate notice to the 
vendor to fetch it away ; for if he keep it a long 
time without doing either, he will be taken to have 
waived all objections to its goodness. — Cash v, 
Giles (1828), 3 C. & P. 407 ; 172 E. R. 477. 


PART VI. SECT. 8, SUB-SECT. 8.— 

D. (a). 

0 . Without notice of rejection.] — 
Moaohon V. Blair (1913), 23 W. L. II. 
59 ; 3 W. W. K. 831.— CAN. 

d. For unreasonable time .] — Thomp- 


son V. Smith (1870), 21 C. P. 1.— CAN. 

e. .] — Record Foundry & 

Machine Co., Ltd. v. Garson, [1923] 
2 D. L. R. 142; 60 N. B. R. 110.— 

CAN. 

f. Retention as security for part 
payment of price — Notice of rejection 


to seller.] — Laino v. Westren (1858), 
20 Dunl. (Ct. of Sess.) 519 ; 30 Sc. Jur. 
275.— SCOT. 

g. Retention relying on representa- 
tion of vendor that goods conformed to 
contract .] — Munro & Co. v. Bennet 
& Son, [1911] S. O. 337.— SCOT. 
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(6) Acta of Ownership, 
i. In General, 

See Sale of Goods Act, 1893 (c. 71), s. 35. 

1911 . Using more than necessary as sample.] — 

Pltf. contracted by parol with H., deft.’s agent, 
for the purchase of flour above the value of £10 
of the same quality as deft, had supplied to M. 
On the next morning deft, sent to pltf. a sold note, 
which described the flour simply as “ Whites XS.** 
On the following day flour answering the descrip- 
tion of “ Whites XS ” was delivered. Pltf. tried 
half a sack, & flnding it not so good as the flour 
supplied to M., which was “ Whites XSS,” com- 
plained of it to H., but afterwards used two more 
sacks & sold a third, & then paid the contract 
price under protest : — Held : pltf. after having 
used more of the flour than was necessary for the 
purpose of testing it, & sold a portion of it, was 
not at liberty to rescind the contract & recover 
the price paid as money had & received to his use. — 
Hahnor V, Groves (1855), 15 C. B. 607; 3 

C. L. R. 406 ; 24 L. J. C. P. 53 ; 24 L. T. O. S. 
215 ; 3 W. R. 108 ; 139 E. R. 587. 

Annotation : — Mentd. Rye v. Purcell, [1926] 1 K. B. 446. 

1912 . Announcing incapacity to return goods — 

On advice of solicitor.] — Goods were consigned 
from London to A. at Sunderland according to 
order ; & a draft for the price, the invoice, & the 
bill of lading, were forwarded. On the arrival of 
the goods at Sunderland A. was in diflficulti(|s, & 
desired that they should not be received from the 
wharf where they then lay. But in the absence of 
A., & without his consent, the goods were deposited 
on his preinises. He afterwards knew of these 
facts, & took & kept the key of the warehouse in 
which the goods wore deposited. On Feb. 4, A. 
wrote to pltf., the vendor, returning the draft 
unaccepted, & stating the circumstances as to the 
goods, & that a stoppage of his business was 
decided upon, & continued : “1 immediately 

sent for my solr. to get liis advice, amongst other 
things, as to whether I could not, under the cir- 
cumstances, return the hemp to the wharf. He 
declared not ; which placed me under the necessity 
of depriving you of what I considered your right. 
I cannot say what dividend there is likely to be.” 
“ I return your draft, &, although it can be little 
satisfaction to you, must express my extreme regret 
that you are so unfortunately placed.” On 
Feb. 6, the vendor applied to A. for the goods, & 
was referred by him to his solr. On Feb. 25, A. 
made an assignment to defts. for the benefit of his 
creditors, & delivered the key of the warehouse to 
them. The goods were demanded of defts. & 
were refused ; & defts. sold them. 

In an action of trover by the vendor : — Held : 
(1) the property in the hemp passed to A. by the 
delivery on board ship & the forwarding of the bill 
of lading ; (2) there was no valid rescission of 
the contract, for such could only be by mutual 
consent, therefore any expression of a wish to 
rescind uttered by one party & not communicated 
to the other was immaterial, the letter of Feb. 4, 
which was communicated to the vendor, did not 
amount to an offer by A. to rescind, but to an 

PABT VI. SECT. 3. SUB-SECT. 3.— 

D. (b) i. 

h. User of part — Loss of right to 
reject remainder .] — Eureka Woollen 
Mill Co. v. Kirk (1889), 21 N. S. R. 

335.— CAN. 

k. Unloading <t taking goods into 
custody — Notice of defects to vendor 
within reasonable time .] — A purohaBer 
of goods ordered to be sent by railway 
does not lose his right of rejecting the 


assertion that he could not do so ; (3) there was no 
valid stoppage in transitu ^ for the natural transit 
was ended, & the facts showed that A. had taken 
to the goods as owner whilst they were in his 
possession. — Heinekey v. Earli*] (1858), 8 E. & B. 
410 ; 28 L. J. Q. B. 79 ; 31 L. T. O. S. 357 ; 4 
Jur. N. S. 848 ; 6 W. R. 687 ; 120 E. R. 169, 
Ex. Ch. 

Annotations :—As to (2) Distd. Nicholson v. Bower (1858), 

28 L. J. Q. B. 97. Be!d. Hutchings v. Nunes (1863), 

9 L. T. 125. 

1913. Purchaser despatching goods abroad.] — 

Defts. engaged to supply shoes to pltfs., to be 
according to sample, & to be inspected & paid for 
by pltfs. before shipment, it being known that the 
shoes were intended for the French army ; a 
large quantity of shoes were inspected, approved 
Sc delivered. Sc a portion then sent by pltfs. to 
Lille. It was subsequently discovered by pltfs. 
that some of the shoes contained paper in the soles, 
which the French authorities would not allow, & 
after various communications defts. engaged to 
take back shoes returned because they contained 
paper, but not a larger quantity if only a few were 
so defective. The French authorities rejected all, 
Sc on cutting open a large number most were found 
to contain paper, which was also found in the 
sample ; the shoes both delivered Sc undelivered 
were inferior to sample. Sc the defect could not be 
discovered by any reasonable inspection. Pltfs. 
gave notice that they rejected the shoes delivered 
& would receive no more, & brought their action : 
— Held : (1) pltfs. were entitled to reject the shoes 
delivered, & throw them back on defts.’ hands at 
Lille & in England respectively, to refuse to receive 
more, Sc to recover as damages the whole money 
paid, the expense of sending to & keeping at Lille 
& the loss of profit on all shoes delivered or not. 

In the case of executory contracts, where the 
goods are not ascertained or may not exist at the 
time of the contract, from the nature of the trans- 
action no property in the goods can pass to the 
purchaser by virtue of the contract itself (Bovill, 
O.J.). 

(2) The shoes could not have been thrown back 
on defts.’ hands at Lille but for the second engage- 
ment. — Heilbuit V. Hickson (1872), L. R. 7 0. P. 
438 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 
1005. 

Annotations: — As (1) Re!d. Kiirsell v. Timber Operators 

& Contractors, [1927] 1 K. B. 298. As to (2j_ Consd. 

Grlmoldby i>. Wells (1875). L. R. 10 C. P. 391 ; Hardy v. 

Ilillerns & Fowler, [1923] 2 K. B. 490. OeTierally, Refd. 

Drummond v. Van Ingen (1887), 12 App. Cas. 284. 

1914. Sending carrier for goods — No Inspection 
until next day.] — Pltf. sold a quantity of wheat to 
deft, by sample. Sc delivered it at a railway 
station some 20 miles from deft.’s mills. In 
obedience to the directions of deft, the wheat was 
brought from the station to the mills by a carrier 
employed by him. On inspecting it next morning, 
deft, found it was not equal to sample. Sc rejected 
it : — Held : on these facts he was precluded from 
rejecting it. — Watson v. Hodgson (1876), 40 J. P. 
487. 

1915. Claiming allowance for shortage — & de- 
livering to sub-purchaser.] — By letters Sc telegrams 

m. User pending efforts of seller to 
bring goods into conformity with con- 
tract .] — Morrison & Mason, Ltd. v, 
Clarkson Brothi:hs (1898), 25 R. 
(Ct. of 8 os 8.) 427 ; 35 So. L. R. 335 ; 
5 S. L. T. 277. -SCOT. 

n. User after notice of rejection.] 
— If a vendor delivers a maomne dls- 
conform to contract, & the purchaser 
intimates that he i-ojects it, but goes 
on using It for a short time, the pur- 
chaser looses his right to reject on tho 


goods by imloading them from tho 
oars on arrival & teaming them to his 
own premises, if he finds them to be 
inferior to what ho had ordered & so 
notifies the vendor within a reasonable 
time. — Creiohton v. Pacific Coast 
Lumber Co. (1899), 12 Man. L. R. 
546.— CAN. 

1, User after failure of seller to 
remove goods at rmuest of purchaser .] — 
Tiioi^tPsoN V. Cameron (1906), 2 

E. L. R. 192 ; 41 N. S. R. 29.— CAN. 
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Sale of Goods. 


Sect* 3. — Acceptance : Suh-secU 3, D. (6) i,, ii, <&: Hi* ; 
sub-sects, 4 5.] 

between applts. in Gibraltar & reap, in Malta 
applts. sold to reaps, anchovies f.o.b. Gibraltar. 
iJpon the anchovies arriving in Malta resp. com- 
plained of their quality, but without claiming to 
reject them ; on the contrary he claimed an allow- 
ance for an alleged shortage & delivered them to 
purchasers from him. Upon their refusing to 
accept the goods, resp. claimed to rescind his con- 
tract with applts., & brought an action against 
them in Malta. The cts. there found that the 
anchovies were defective in quality, Sc, applying 
the law of Malta, held that resp. was entitled to 
rescind the contract, & to recover from applts. 
the price, together with the sums paid for freight 
& insurance : — Held : under Gibraltar Ordinance 
No. 20 of 1895, s. 35, which is in the same terms 
as Sale of Goods Act, 1893 (c. 71), s. 35, resp. had 
lost that right [to reject] since, he had acted in a 
manner inconsistent with the ownership of the 
sellers. — B enaim & Co. v. Debono, [1924] A. O. 
514 ; 93 L. J. P. C. 133 ; 131 L. T. 1, P. 0. 

ii. Resale hy Buyer, 

1916. General rule.] — Pltf. sold barley by 
sample to deft, to be delivered at a railway station. 
Deft, resold by the same sample. On the barley 
being delivered, the stationmaster, at deft.’s 
request, sent him samples taken from the sacks ; 
Sc deft, thereupon ordered the barley to be for- 
warded to the sub -purchaser, who on inspection 
found it not up to sample, & rejected it. Deft, 
then claimed to reject as against pltf. : — Held : 
there was nothing in th(' facts to dislodge the 
primd facie presumption that the place of delivery 
was to be the place of inspection, & when deft, 
ordered the barley to be forwarded to the sub- 
purchaser the property passed to him, Sc his right 
of rejection was gone. — P erkins v. Bell, [1893] 
1 Q. B. 193 ; 62 L. J. Q. B. 91 ; 67 L. T. 792 ; 
41 W. B. 195 ; 9 T. L. B. 147 ; 37 Sol. Jo. 130 ; 
4 B. 212, C. A. 

Annotation : — Folld. Hardy (London) v. Hillerns & Fowler, 

[1923] 1 K. B. 658. 

1917. .] — Benaim Sc Co. v. Debono, No. 

1915, ante. 

1918. Application of rule — Resale of portion of 
goods.] — H arnor V. Groves, No. 1911, ante. 

1919. .] — Wheat was sold under a 

c.i.f. contract to be shipped from a foreign port to 
this country. The ship arrived Sc the buyers took 
up the shipping documents on Mar. 20. ' On 
Mar. 21 she commenced to discharge the wheat Sc 
the buyers took delivery. On the same day they 
resold & dispatched to sub-purchasers a portion 
of the wheat so delivered to them. They sub- 


sequently discovered that it was not in accordance 
with the contract. Sc on Mar. 23, before a reasonable 
time for the examination of the goods had expired, 
they gave the sellers notice of rejection. It was 
contended by the buyers that before the date of 
the sub-sales the property in the wheat had passed 
to them, so that the sellers had no ownership with 
which the sub-sales could be inconsistent : — 
Held : (1) whether the true effect of a c<i.f. con- 
tract is that the passing of the property in the 
goods is suspended until after the buyer has had 
a reasonable opportunity of examining them, or 
that the property passes upon the buyer taking 
up the shipping documents subject to its being 
revested in the seller in the event of the buyer 
rejecting the goods as not being in accordance 
with the contract, the transfer of the possession 
to the sub -purchasers was an act inconsistent 
with the ownership of the sellers, being either 
inconsistent with their ownership at the time of 
such transfer of possession in one view of the con- 
tract, or inconsistent with the ownership revested 
in them by rejection in the other ; (2 ) the pro- 
visions of Sale of Goods Act, 1893 (c. 71), are not 
limited by Sale of Goods Act, 1893 (c. 71), s. 34, 
Sc the transfer of possession to the sub-purchasers 
put an end to the buyers* right of rejection not- 
withstanding that it took place before a reasonable 
time for examining the goods had expired. — 
Hardy Sc Co, v. Hillerns Sc Fowler, [1923] 2 
K. 1^ 490 ; 92 L. J. K. B. 930 ; 129 L. T. 674 ; 39 
T. L. B. 547; 67 Sol. Jo. 618 ; 29 Com. Cas. 30, 
C. A. 

Annotation: — Generally, Refd. Barker (Junior) v, Aglua 
(1927), 43 T. L. R. 761. 

1920, Goods put up for sale — Bought in.] — 

Declaration stated that deft, bargained for Sc 
bought of pltfs. a quantity of F. I. rice, according 
to the conditions of sale of the E. I. co., to be put 
up at the next E. I. co.’s sale by the proprietors, 
if required, at a certain price there mentioned. 
The proof was, that, besides these conditions, the 
rice was sold per sample. This is no variance ; 
the words “ per sample ” not being a description 
of the commodity sold, but a collateral engagement 
that it shall be of a particular quality. The 
rice did not correspond with the sample ; but 
deft., after seeing fresh samples inferior in quality 
to the original purchase sample, put it up at the 
E. I. co.’s sale, at a limited price ; Sc no bidding 
taking place to that extent, he bought it in ; — 
Held : he could not afterwards repudiate the con- 
tract. — Parker v. Palmer (1821), 4 B. & Aid. 
387 ; 106 E. B. 978. 

Annotations: — Distd. Weedon v. Woodbridge (1850), 13 
Q. B. 470. Reid. Sleveking v. Dutton (1846), 3 O. B. 
331 ; Sharland v. Lelfchild (1847), 4 C. B. 629 ; Syers 
V. Jonas (1848), 2 Exch. Ill ; Heilbutt v. Hickson (1872), 
L. R. 7 C. P. 438 ; Hardy (London) v. Hillerns & Fowler 
[1923] 1 K. B. 658. 


doctrine of personal bar. — Groom & 
Arthur v .^ Stewart & Co. (1905), 7 
F. (Ct. of Sess.) 563 ; 42 Sc. L. R. 
437 ; 12 S. L. T. 799.~SCOT. 

o. With knowledge of defect.] — A 
pltf. who exercises acts of owner 
ship after knowledge of the defect in 
an article sold is debarred from claim- 
ing a rescission of the contract. — L e 
Roux V. VisSER, [1911] E. D. L. 381. 
-H5. AF. 


PART VI. SECT. 8, SUB-SECT. 3.— 
D. (b) ii. 

1916 i. General rule .] — If the right to 
reject the goods as being of inferior 
quality is not exercised by the buyer 
when the goods are tendered, but a 
right of pronrietary character in respect 
of the goods is exercised hy directing 


deUvory to bo made to third parties 
then the buyer accepts the goods. — 
Haridas Khandelwai. V. Kalumull 
(1903), 1. L. R. 30 Calc. 649 ; 7 C. W. N. 
562.— IND. 

1918 i. AjrplicalUm of rule — Resale 
of j)ortion of goods.] — Robinson v. 
Gordon & McKay (186.3), 23 U. O. R. 
143.— CAN. 

1918 ii. - .] — Burlington 

Canning Co. v. Campbell (1908), 7 
W. L. R. 544.— CAN. 

1918 iii. J. G. Van G. 

Luhrs Trading as the Holland 
RA omo Trading Co, v. Fung Tang 


p. JSefore discovery of 

defect .] — A purchaser is not barred 


from rejecting goods as dlsconform to 
order by the mere fact of having sold 
art before the fault was discovered, 
lit he must restore the value, not the 
contract price of the goods not 
returned. — M'Cormick & Co. v. Ritt- 
MEYER & Co. (1869), 7 Maeph. (Ct. of 
Seas.) 854 ; 41 Sc, Jur. 405.— SCOT, 

q. Assignment in insolvency .] — 

Wilds v. Smith (1877), 2 A. R. 8.— 

CAN. 

r. Attempt to sell .] — Symonds r. 

Clark Fruit & Produce Co., Ltd., & 
Clark (B. C.), [1919] 1 W. W. R. 587. 

—CAN. 

Sale hy buyer after 
ing reiecHon — Sale bond fide in interests 
of seto .]— Chaimowity v. Baloowan 
Trading Co. (1927), 48 N. L. R. 36. 

— S. AF. 
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iii. FaUure io Inspect* 

1921. Transmission to place of destination with- 
out Inspection.] — Saunt v* Belcher & Gibbons, 
Ltd., No. 1871, ante. 


Sub-sect. 4. — Effect of Acceptance. 

1922. Effect on right to repudiate — ^Acceptance 

of part.] — If a person orders several articles from 
a tradesman, at the same time, though at different 
prices, he may consider the whole as forming one 
order, &; he will not be obliged to accept or pay for 
any particular articles, unless all the rest are 
furnished according to the terms agreed on ; but 
if he accept of any one article, he is precluded from 
saying that the order was entire, & he will be 
obliged to accept & pay for so many as arc 
individually furnished according to the contract. — 
Champion v. Short (1807), 1 Camp. 53; 170 

B. R. 874, N. P. 

1923. Allegation of inferior quality.] — 

Defts. a^eed to buy from pltfs. goods of a certain 
description, to be delivered in instalments. The 
first instalments were delivered & paid for. Lefts, 
then refused to accept any further deliveries on 
the ground that their sub -purchasers would not 
take them, owing to previous commitments. No 
further deliveries were tendered by pltfs., who 
brought this action for damages for repudiation 
of the contract. Lefts, then alleged & proved 
that the goods delivered & accepted were in fact 
slightly inferior to the contract description, & 
claimed that they were entitled to repudiate the 
whole contract : — Held : (1) pltfs.’ breach of con- 
tract in respect of the instalments delivered & 
accepted under the contract was not a repudiation 
of the whole contract, but a severable breach,' 
giving defts. a right to claim compensation under 
Sale of Goods Act, 1893 (c. 71), s. 31, & not a right 
to treat the whole contract as repudiated ; ' 
(2) defts. were not entitled to reject future 
deliveries before they were tendered, on the plea 
that pltfs. could not have made good deliveries of 
the remainder if requested to do so. — Taylor v. 
Oakes, Roncoroni & Co. (1922), 127 L. T. 207 ; 
38 T. L. R. 517 ; 60 Sol. Jo. 550 ; 27 Com. Cas. 
261, C. A. 

1924. Effect on liability for price — Goods not as 
represented.] — ^A. sold to B. for £95 two pictures, 
representing them as “a couple of Poussin’s,” 
they were, in fact, not originals, but very excellent 
copies ; B. did not offer to return them : — Held : 
if the jury thought that B. believed, from the 
representation of A., that they were originals. 


he was not bound to pay the price agreed upon ; 
but as he kept them, he was liable to pay such 
sum as the jury might consider to be the value. 
— Lomi V. Tucker (1829), 4 C. & P. 15 ; 172 
E. R. 686, N. P. 

1925. Contract not under seal.] — ^Pltf. 

supplied coals from time to time to defts., the 
guardians of a poor law union, for the use of their 
workhouse, under articles of agreement between 
pltf. & defts., executed by pltf., but not under 
the seal of defts. Lefts, received & used some 
of the coals. In an action for goods sold & 
delivered : — Held : as the goods had been sup- 
plied & accepted by defts., & were such as must 
necessarily be from time to time supplied for the 
very purposes for which defts. were incorporated, 
defts. were liable to pay for the coals although 
the contract was not under seal. — Nicholson v* 
Bradfield Union (1860), L. R. 1 Q. B. 620 ; 7 
B. & 8. 774 ; 35 L. J. Q. B. 176 ; 14 L. T. 830 ; 
30 J. P. 549 ; 12 Jur. N. 8. 686 ; 14 W. R. 731. 
Annotations : — Distd. Hunt v. Wimbledon L. B. (1878), 4 
C. P. D. 48. Apprvd. Lawford v. Billorioay R. O., 
[1903] 1 K. B. 772. Refd. Young r. Royal Leamington 
Spa Corpn. (1883), 8 App. Cas. 517. Mentd. Pegge v, 
Lampeter Union Grdns. (1872), 41 L. J. C. 1*. 204. 


Sub-sect. 5. — Rescission of Contract by 
Insolvent Buyer. 

See Sale of Goods Act, 1893 (c. 71), s. 01 (1) ; 
Bankruptcy, VoI. V., pp. 858 et seq. 

1926. When contract may be rescinded — Effect 
of election by vendor not to rescind.] — ^A contract 
of sale may be rescinded by the consent of the 
vendor & vendee before the rights of other persons 
are concerned. But where the vendee wished to 
return the goods, the vendor instituted an 
attachment to attach the goods in the hands of 
a packer as the property of the vendee, it was 
considered as an election by the vendor not to 
rescind the contract ; & the vendee having since 
become bkpt. : — Held : the vendor could not 
1 ‘ecover the goods from the packer in trover. — 
Smith v. Field (1793), 5 Term Rep. 402 ; 101 
E. R. 225. 

Annotations: — Consd. Parry i\ Dawson (1796), 3 Anst. 710. 

Refd. Bartram v. Farebrotber (1828), 4 Biug. 679 ; Van 

Casteel V. Booker Q848), 2 Exeh. GUI ; llutcblngs v, 

Nunes (1863), 9 L. 'L\ 125, 

1927. After actual delivery of goods.] — 

Where a sale of goods has been completed by 
actual delivery to the buyer, who afterwards 
becomes insolvent before they are paid for, ho 
cannot rescind the contract & return the goods 
with the consent of the seller so as to give the 


PART VI. SECT. 3, SUB-SECT. 3.— 

D. (b) iii. 

1921 i . Transmission to place of desti- 
nation without inspection.] — Pini & 
Co. V. Smith & Co. (1895). 22 R. (Ct. 
of Sosa.) 6U9 ; 32 Sc. L. R. 474 ; 3 
S. L. T. 20.— SCOT. 

a. Negligent inspection.] — Nichol- 
son V. OuKLLE'rrK, [1927] 2 D. L. R. 
1116.— CAN. 

b. Within reasonable time .] — Meint- 
.TES & Dixon v. Dearer Dietz (1856), 
2 S. 294.— S. AF. 

PART VI. SECT. 3, SUB-SECT. 4. 

1922 i. Effect on right to repudiate — 
Acceptance of 7>arL]— F arrow's Fal- 
con Press Proprietary, Ltd. v. 
Quarrill, [1915] V. L. R. 651.— AUS. 

1922 ii. .] — Lucas r. Smith, 

[1926] V. L. R. 400 ; 48 A. L. T. 66 ; 
[1926] Argus L. R. 319.— AUS. 

1922 iii. .] — Gkrrard v. 

Gaar Scott Co. (1910), 13 W. L. R. 
442.-- CAN. 

J. — VOL. XXXIX. 


1923 i, Allegation of in- 

ferior quality.] — Heney v. Bostwick 
(1885), 24 N. B. R. 414.— CAN. 

1923 ii. .] — Thomson 

V. Dyment (1886), 13 S. O. R. 303.— 
CAN. 

o, .] — Deft. Bold a quantity 

of beans to pltf. by sample. On 
receipt, the beans were foimd to the 
extent of 50 per cent, to bo not accord- 
ing to sample in quality & immer- 
chantable & of no commercial value : 
— Held: pltfs., having accepted the 
beans, comd not rescind the contract, 
but could recover damages for breach 
of warranty that the bulk of the beans 
sold should correspond with the 
sample. — Ingraham Supply Co. v. 
Universal Im»ORTiNO Co. (1921), 54 
N. S. R. 234 ; 57 D. L. R. 719.— CAN. 

d. Effect on liability for price — 
Acceptance with knowleage of defect .] — 
Good v. Hari*eb (1846), 3 U. O. R. 
67.— CAN, 

e. Effect on right to damages — 
Acceptance after examination of goods.] 


— The acceptance of goods by a buyer 
after examination does not estop him 
from claiming damages for the goods 
not being of the quality contracted 
for. — Hang Suing Firm v. Loxley 
(W. R.) & Co. (1910), 5 Hong Kong 
L. R. 89.— HONG KONG. 

f. Acceptance after time 

limited — Purchase money payable by 
instalments.] — In the case of the pmr- 
choso of a vessel paid for by instal- 
ments while building, the purchaser 
is not barred from claiming damages 
for iion-dollvory at the date con- 
tracted for, by accepting delivery at 
a later date. — Sutherland v. Mont- 
rose Shipruilding Co. (1860), 22 
Duul. (Ct. of Sess.) 665.— SCOT. 

PART VI. SECT. 3, SUB-SECT. 6. 

g. When contract 'may be rescinded 
— After acceptance — Goods delivered to 
quayside — Removal by buyer custodies 
causa.] — Booker & Co. v. Mn.NE 
(1870), 9 Maeph. (Ct. of Sess.) 314. — 
SCOT. 

Q Q 
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Sect* 3. — Acceptance : Sub-sect* 6. Sect, 4 : Sub- 
iify sects, 1)2 <$? 3> 

seller a preference to his other creditors. — Barnes 
V, Freeland (1794), 6 Term Rep. 80 ; 101 E. R. 
447. 

Annotation : — Consd. Baui;ram v. Farebrother (1828), 4 
Bing. 679. 

1928. Delay in returning.] — Neate 

V, Ball, No. 1908, ante. 

1929. Debtor hoping to escape bankruptcy 

— & unable to use goods.] — ^A. purchases goods of 
B. on Oct. 8, for the purpose of exportation ; 
but finding that he must stop payment, & that 
he cannot apply the goods to the purpose for 
which they were bought, he returns them to B. 
on*Oct. 16. On Oct. 17, he stops payment, but 
expecting remittances from abroad more than 
sufficient to pay his debts, has no doubt but his 
creditors will give him time. They, however, 
refusing, he is made bkpt. on Nov. 2. In an 
action by the assignees against B. for the value 
of the goods : — Held : the jury were warranted 
in finding that the delivery of the goods to B. 
was not made in contemplation of bkpcy. — 
Fidgeon V. Sharpe (1814), 5 Taunt. 539; 1 

Marsh. 190 ; 128 E. R. 800. 

Annotations : — Apld. Poland v. Glyn (1823), 2 Dow. & Ity. 
K. B. 310 ; Mook v, Jones (1826), 4 Bing. 20. Refd. 
Oibblns v. Phillips (1828), 2 Man. & By. K. B. 238 ; 
Stanger v. Wilkins (1855), 19 Bcav. 626 ; Stracban v. 
Barton (1856), 11 Exch. 647. 

1930. Goods returned as condition of obtain- 

ing further credit.] — A trader, being in insolvent 
circumstances, applied to a creditor, to whom 
he owed £2,500 for goods supplied in the way of 
his business, to supply him with more goods on 
credit. Creditor refused to supply any more 
goods unless debtor paid a 200 on account of the 
goods previously supplied. Debtor said he could 
not pay the money, & on being pressed by creditor, 
he offered to return goods to the amount of the 
£200, which he did not want. This, creditor 
agreed to, & the goods were accordingly returned 
to him. On the same day debtor filed a petition 
for liquidation : — Held : the delivery of the goods 
to creditor w^as not a fraudulent prefcirence. — 
Re Walker, Ex p. Q'opham (1873), 8 Cli. App. 
014 ; 42 L. J. Bey. 57 ; 28 L. T. 716 ; 37 J. P. 
628 ; 21 W. R. 655, L. JJ. 

Annotations: — Apld. Be Brown, Ex p, London & County 
Banking Co., Ex p. Trickett (1873), L. K. 16 Eq. 391 ; 
Smith V. Pilgrim (1876), 2 Ch. D. 127. Consd. Be Bird, 
Ex p. HiU (188^, 23 Ch. D. 695, Refd. Butcher v. Stead 
(1875), L. H. 7 H. L. 839 ; Be Cohen, Exp. Tru«tee, 11924] 
2 Ch. 515. 

1931. -.] — Re Fletcher, Ex p, 
Suffolk (189P), 8 T. L. R. 80 ; 9 Morr. 8, D. C. 

Annotation : — Apld. Be Blackburn, Buckley’s Case, 11899] 
2 Ch. 725. 

1932. Effect of rescission — Property revests In 
vendor.] — The property of goods bought by an 
agent for the vendee, delivered by him to the 
vendee’s packer, in whose hands they are attached 
by the vendee’s creditors, revests in the vendor 
so as to avoid the attachment by the vendee’s 
having countemianded the purchase by letter to 
his agent dated before such delivery though not 
received till afterwards, the vendor assenting to 
take back the goods. — S alte v. Field (1793), 5 
Term Rep. 211 : 101 E. R. 119. 

Annotations : — Distd. Smith v. Field (1793), 5 Term Rep. 
402. Apld. Richardson v. Goss (l802), 3 Bos. & P. 119. 
Ck>nsd. Bartram v, Farebrother (1828), 4 Bing, 579. Refd. 
Barnes v. Freeland (1794), 6 Term Rep. 80 ; Hutxjhings 
V. Nunes (1863), 1 Moo. P. C. C. N. S. 243. Mentd. 
Blades v. Free (1829), 7 L. J. O. S. K. B. 211 ; Be Oriental 
Bank Corpn., Ex p, GulUemln (1884), 28 Ch. D. 634. 

PART VI. SECT. 4, SUB-SECT. 1. 

b. Ackrwwlcdffmcnt of value re- 
ceived .} — Upon an agreement by H, to 


1933. Before arrival of goo^s — Lien of 
shipowner — In respect of general balance due from 
purchaser.] — A. of Newcastle shipped goods for 
London to order of B. ; before their arrival B. 
wrote to say that he was in failing circumstances, 
& would not apply for the goods on their arrival ; 
to this A. returned a general answer, without 
making any mention of the goods, but imme- 
diately left Newcastle for London, & on his arrival 
applied at the wharf of C., where the goods had 
in the mean time arrived, & where goods shipped 
for B. usually were landed & kept till sent for by 
him, tendering the freight & charges paid for the 
goods, & requiring a delivery of them, which was 
refused unless upon payment of a general balance 
duo from B. to C. for wharfage : — Held : the con- 
tract as between A. & B. having been rescinded 
previous to the arrival of the goods O. had no 
right to retain against A. for a general balance 
due to him from B. — Setrible : the goods were 
no longer in transitu when arrived at the wharf of 
C., where the goods of A. were usually landed & 
kept. — Richardson v. Goss (1802), 3 Bos. & P. 
119 ; 127 E. R. 65. 

Annotations : — Consd. Scott v. Pettit (1803), 3 Bos. & P. 

469 ; Foster u. lYampton (1826), 6 B. & C. 107. Reid. 

Rowe V. Pickford (1817), 8 Taunt. 83 ; Morloy v. Hay 

(1828), 3 Man. & Ry. K. B. 390 ; Tucker v. Humphrey 

(1828), 4 Bing. 516 ; Hutchings v. Nunes (1863), 9 L. 1\ 

125. 

1934. Vendor may demand goods from 

shipowner — Notwithstanding purchaser’s engage- 
ment to ship goods.] — G. chartered a vessel of 
which deft, was master, & part owner, for a 
certain voyage, G. undertaking to pay, two months 
after the vessel had cleared from the custom 
house, a stipulated ^um for the hire ; G. pur- 
chased of pltfs. certain goods, to be shipped on 
board the vessel on G.’s own account, & to bo paid 
for before the vessel left the port. Pltfs. sliipped 
the goods accordingly, but G. becoming shortly 
afterwards insolvent, an agreement 'svas made 
between him & i)ltf8. to rescind the contract of 
purchase, & an order was signed by G. for a 
redelivery of the goods to pltfs. Pltfs. accordingly 
demanded the goods of deft., offering to pay all 
reasonable charges, & every lawful claim in 
respect of the same. Deft, refused to redeliver, 
as the goods had been put on board for a parti- 
cular voyage, & afterwards carried the goods on 
the voyage: — Held: (1) as G. had not become 
bkpt. or taken the benefit of Insolvent Act, the 
property in the goods revested in pltfs. by opera- 
tion of the agreement to rescind & the order to 
redeliver, &, the right to the possession was in 
pltfs. at the time of the conversion ; (2) as the 
charterer had a right to take the goods out of the 
vessel before the stipulated sum for the hire of 
the vessel had become due, the refusal by deft, 
to redeliver the goods after the demand of pltfs. 
was a wrongful conversion. — Thompson v. Small 
(1845), 1 O. B. 328 ; 14 L. J. C. P. 157 ; 4 I.. T. 
O. S. 396 ; 9 Jur. 412 ; 135 E. R. 566. 

Annotations: — As to (2) Refd. Tindall v. Taylor (1854), 4 

E. & B. 219 ; i^eareon v. Goschen (1864), 17 C. B. N. S. 

352 ; Caeebourno v. Avery & Houwtou (1887), 3 T. L. R. 

795. 


Sect. 4.— PAYMENT. 

Sub-sect. 1. — In General. 

See, now, Sale of Goods Act, 1893 (c. 71), ss. 27, 
28. 

1936. When ordinarily due — Not before delivery.] 

— ^British & India Steam Navigation Co. v, 

for, & H. could not recover from T. 
the value of the logs in an action of 
debt upon the common counts for 


pay to T. or bearer, pine saw-logs, 
etc., “ for value received,” etc., that 
the logs must be considered os paid 
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De Mattos, Db Mattos v , British & India 
Steam Navigation Co., No. 1567, ante, 

1936. On tender ot duly indorsed bill of 

lading — Payment stipulated to be in exchange for 
bill.] — ^Where by the terms of the contract of sale 
of goods to be sliipped payment is to be made in 
exchange for bills of lading of each sliipment the 
purchaser is bound to pay when a duly indorsed 
bill of lading, effectual to pass the property in 
the goods, is tendered to him, although the bill 
of lading be drawn in triplicate, & all the three 
are not then tendered or accounted for ; &, if 
he refuses to accept & pay, he does so at his own 
risk as to wliether it may turn out to be the fact 
or not that the bill of lading tendered was an 
effectual one, or whether there was another of 
the set which had been so dealt with as to defeat 
the title of the purchaser as indorsee of the one 
tendered. — Sanders v . Maclean (1883), 11 

Q. B. D. 327 ; 62 L. J. Q. B. 481 ; 49 L. T. 462 ; 
31 W. K. 698 ; 5 Asp. M. L. C. 160. C. A. 
Annotations: — Consd. Biddell v. E. Clemens Horst Co., 
i Cederbergr v. Borrles, Craig 

(1885), 2 T. L. B,. 201 ; Cahn v. Pockett’s Bristol Chann^ 
Steam Packet Co., [18991 1 Q. B. (543 ; Glasgow Assco. 
Corpn. v. Symondson (1911), 104 L. T. 254 ; Landauer 
V. Craven & Speeding, [1912] 2 K. B. 94 ; Orient Co. 
Brekke & Howlid, [1913] 1 K. B. 531 ; Arnhold Karberg 
V. Blythe, Green, Jourdain, Theodor Schneider v. Bnrgott 


Products Co., [1919] 1 K. B. 198, 


1937. Reasonable time — Sale by cash in 

exchange for documents.*’] — Ryan v, Ridley & 
Co., No. 2369, post, 

1938. ^ .] — E. Oilmens Horst 

Co. V, Biddpjll Brothers, No. 1801, a7iie. 

1939. Effect of payment on delivery — No debt.] — 
Where goods are sold for ready money, & payment 
is made accordingly, no debt arises, & such pay- 
ment is therefore proveable under the general 
issue. — Bussey v, Barnett (1842), 9 M. W. 
312 ; 11 L. J. Ex. 211 ; 152 E. R. 132. 

Annotations : — Consd. Smith v. Winter (1852), 12 C. B. 

487. Refd. Littlechild v. Banks (1845), 7 Q. B. 739. 

1940. .] — Where a man makes a pur- 

chase, & the article is paid for eo instanti, there 
is no debt incurred, & no occasion for a plea of 
payment. — Wood v. Bletcher (1856), 27 L. T. 
O. S. 126 ; 4 W. R. 566. 


Sub-sect. 2. — By Whom Payment may be 
Made. 


See Contract, Vol. XII., pp. 447-449. 


Sub-sect. 3. — To Whom Payment may be 
Made. 

A. Agents. 

Authority of agent generally, see Agency, 
Vol. I., pp. 295-387. 

Authority to receive payment.] — See Agency, 
Vol. I., pp. 361-370, Nos. 705-781. 

1941. Revoked by principal — Effect of 

notice to purchaser.] — Where goods are sold by a 


factor who has agreed to take the risk of the 
debts the vendee is answerable for the amount 
to the owner, if he has received notice from him 
to pay him & not the factor previous to his having 
paid the latter. — Scrimshire v. Alderton (1743), 
2 Stra. 1182 ; 93 E. R. 1114. 

Effect of ratification.] — See Agency, Vol. I., 
pp. 418-423. 

Bankruptcy of agent.] — See Bankruptcy, Vol. 
V., pp. 699, 700, Nos. 6139, 614.5-6147. 

1942. Right of joint sellers against agent — On 
promise to pay by bill — Proceeds of sale of goods.] — 

A declaration stated that B. & deft., joint owners 
of a horse & mare, agreed that deft, should sell 
them, & pay one moiety of the proceeds to pltf* 
as the agent of B., who was abroad : that deft, 
sold the horse to C. for £600 & the mare for £300 

did not receive the price of the horse, but took 
from the purchaser of the mare a promissory 
note for £300 which deft, indorsed & delivered to 
pltf. as the agent of B., & the amount of which 
was received by pltf. as such agent : that deft, 
afterwards requested pltf. upon his own respon- 
sibility, to pay deft, one moiety of the £300 in 
pltf.’s hands as such agent, & pltf. paid deft. 
£50 : that deft, again requested pltf., on his own 
responsibility, to pay deft. £100, the residue of 
the moiety of the £300, which pltf. was willing to 
do provided deft., in consideration of the sum 
of £50 so paid the further sum of £100 when 
paid, would undertake either to deliver to pltf. 
a bill of exchange for £233 3s., being B.’s moiety 
of the proceeds of the sale of the horse, less the 
forfeits in respect of the same, drawn by deft, 
upon accepted by C. at two months date, or 
l^ay pltf. £233 3s. in cash within two weeks ; & 
thereupon deft, wrote & delivered to pltf. the 
following undertaking : — “ In considderation of 
your having paid me the sum of £150 on account 
of my share of the marc, I hereby undertake to 
deliver to you a bill for £233 3s. drawm by me 
upon & to be accopte<l by 0. at two months, or 
the above sum in cash within two weeks from 
this date.” — On demurrer : — Held : the declara- 
tion disclosed a sufficient consideration for deft.’s 
promise. — Surtees v. Lister (1861), 7 H. & N. 
1 ; .30 L. J. Ex. 369 ; 158 E. R. 307. 

Annotation : — Mentd. Milos v. Now Zealand Alford Estate 

Co. (188(5), 32 Cb. U. 266. 

1943. Fictitious sales by agent — Liability to 

principal.] — An award stating alleged sales by an 
agent to himself to be “ expedient,” to enable 
the agent to meet deficiencies in his accounts 
with the principal, implies that such sales are 
fictitious, <fe that the amount of the sales has 
been received by the agent to the principal’s 
use. — Bower v. Jones (1831), 8 Bing. 65; 1 

Moo. & 8. 140 ; 1 L. J. C. P. 31 ; 131 E. R. 325. 

1944. Sale on behalf of various principals — 
Appropriation of payments.] — A person sold pro- 
perty, subject to (iifferent interests, but on account 
of one person only. He introduced all the sales 
into one account with that person ; he had made 
payments sufficient to satisfy the interest of that 
one with whom he made the account ; but a 
general balance remained in his hands : — Held : 
that general balance was not liable to be cut down 


goods sold & delivered. — Hifferxan 
V. Thompson (1848), 6 U. C. K. 207. 

—CAN. 

k. Agreement to pay hy appro- 
priation of dividends — Partner pur- 
chasing from partnership .] — Spurh v, 
Ajlbebt Mining Co. (1883), 9 S. C. R. 
35.— CAN. 

l. Implied covenant to pay — Unless 
terms of contract exhibit different inten- 


tion .] — Grieve McClory, Ltd. t. 
Dome Lumber Co., Ltd. & Thomp- 
son. [1923] 2 D. L. R. 154 ; [1923] 
1 W. W. R. 989.— CAN. 

m. Right to security for payment — 
Right of foreign w^jrcAanf.h— A foreign 
merchant from whom goods are com- 
missioned is entitled to send the bill 
of lading to bis own agent, & to demand 
security from the purchaser that the 
price will be paid when due. — A bnots 


V. Botter (1803), 13 Fac. Coll. 272 ; 
Mor. Diet. 14204.— SCOT. 

PART VI. SECT. 4, SUB-SECT. 3.— A. 

n. Agent buying as apparent prin- 
cipal — Intervention of principal — Right 
of buyer to pay principal .] — A purchaser 
from an agent, who has sold goods 
without disclosing the fact of his 
agency, is justihed in paying their 
Q Q 2 
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Sect ^,—Payrmnt : Syb-seet, 3, A. cfc D. ; suh-sect 

by an apportionment of the different interests of 
the parties ; but the earlier payments must be taken 
against the earlier items, according to the general 
rule. — SoLABTE V. Maes Hilbers (1832), 1 L. J. 
K. B. 196. 

1946. Common agent of both parties — ^Entry of 
bill to credit of seller — Effect on principal’s right to 
recover.] — A. at the Cape, ordered 300 bags of 
coffee of B. at Rio, to be shipped & sent to the 
Cape. R. & CO., at London, were the general 
agents of both buyer & seller. The coffee was to 
be paid for by a bill drawn by B. on R. & co. 
for the amount. A bill of ex change for the amount 
was accordingly drawn by B., on & accepted by 
R. & co. The coffee was received by the buyer. 
R. & co. on the receipt of the bill of exchange, 
credited the account of B. in their books with the 
amount, & debited the accoimt of A. with a like 
sum. Before the bill of exchange arrived at 
maturity, R. & co. stopped payment: — Held: 
the entry of the amount of the bill of exchange to 
the credit of B. in the books of the mutual agents 
was not a payment for the coffee ; & B. did not, 
by such entry, accept in satisfaction of his demand 
the credit opened by the pui*chaser with R. & co. 
— Maxweu. r. Deabe (1853), 8 Moo. P. C. O. 
363 ; 1 0. L. R. 776 ; 23 L. T. O. 8. 1 ; 14 E. R. 
138, r. C. 

1946. Sale subject to discount — Omission of dis- 
count in contract — Liability of broker.]— D., deft, 
entered into the following contract with R., 
pltfs. : — “ Mar. 22, 1860, From J. D., Corn Broker, 
'J'o Messrs. R., Liverpool. Dear Sirs, — I have this 
day sold to you two cargoes of French maize, to 
consist of 800 to 1,000 quarters, shipment all 
Apr., from the port of Bordeaux, at 33s. 3d. per 
480 lbs. cost & freight, payment in Ix)ndon, less 
60 days’ interest & 1 per cent, brokerage. Mr. 
.1. Walker, Ix)ndon, will send contracts.” On 
the following day W. forwarded contracts for the 
two cargoes on behalf of T. of Bordeaux, the owner 
of the maize, but omitting the stipulation as to 
the brokerage. PJtfs. remonstrated, & deft, said 
he would wi’ite to W., but pltfs., in order to obtain 
the cargoes, were subsequently compelled to pay 
the 33,9. 3d. without any deduction for brokerage : 
— Held : deft, was responsible for the failure of 
W. to send the contracts stipulated for. SemJble : 
deft.’s liability was not affected by the fact that 
pltfs., instead of returning the contracts sent by 
W., accepted the maize under them. — Reid v. 
Dreaper (1861), 6 H. & N. 813; 30 L. J. Ex. 
268 ; 4 L. T. 650 ; 7 Jur. N. 8. 1125; 158 E. R. 
335. 

1947. Agent buying as apparent principal — 
Entrusted with purchase-money — Seller delaying 
to obtain payment— <& electing to treat agent as 
debtor.] — When goods are sold to an apparent 
principal for ready money, the seller must at his 
peril obtain immediate pa^^ent, & if the buyer 
is only an agent contracting in his own name, 
& receives the price forthwith from his principal, 
the seller who omits to enforce immediate pay- 
ment cannot at a subsequent time recover the 
value of the goods from the principal upon the 
failure of the agent to pay over to the seller their 
price. The seller of goods to an apparent prin- 
cipal upon discovering that the buyer is o^y 
an agent may so conduct himself by demanding 
payment from, & taking proceedings against, the 


agent that he will be deemed to have elected to 
look to the agent only for payment, & will be 
debarred from any remedy against the real 
principal. 

Defts. instructed R. to buy 700 pieces of cloth. 
R. obtained the cloth from pltfs., who made out 
the invoices to him. The terms of sale to R. 
were “ cash on delivery.” R. forwarded the 
cloth to defts. making out the invoice in his own 
name. The value of the cloth was £271 17.9. 6d. 
Upon receipt of the cloth defts. sent R. £55 & 
defts. were allowed by R. on account of some 
silk £19 105. R. afterwards drew a bill for £200 
in favour of pltfs. upon defts., which was duly 
paid to pltfs. Pltfs. charged R. with interest, 
4fc not obtaining payment of the balance requested 
by letter payment of it by defts., defts. replied 
by letter repudiating liability. After receiving 
defts.’ letter pltfs. twice demanded payment of 
the balance from R., & took proceedings in bkpcy. 
against him. R. having become insolvent, pltfs. 
afterwards sued defts. to recover the sum of 
£71 175. 6d. the balance due after payment of 
£200 : — Held : pltfs. were not entitled to recover, 

(а) because the goods were sold for ready money, 

pltfs. having failed to enforce immediate pay- 
ment from R. could not hold defts. liable, who had 
meanwhile paid R. the value of the goods ; 

(б) because hy demanding payment from R. & 
taking proceedings in bkpcy. against him after 
they knew him to be only an agent, they had 
made a final & irrevocable election to treat him 
as their debtor instead of defts. — MacClure v. 
SCHEMEIL (1871), 20 W. R. 168. 

Rights of principal against agent — Recovery of 
payment made to agent.]— .S'ee AoENuy, Vol. T., 
pp. 448-456, Nos. 1372-1446. 

Debtor paying own agent .] — See Agency, Vol. 
I., pp. 581 ei aeq. 

See, also, Contract, Vol. XII., p. 449; Part 
VIII., Sect, 3, sub-sect. 2 B. (a). 

B. Oiher Persoiis, 

See, generally, Contract, Vol. XII., pp. 449, 
450, Nos. 3632-3637. 

1948. Creditor’s creditor.] — Forewood v. Dic- 
TON (1616), 1 RoU. Rep. 296 ; 81 E. R. 497 ; 
8uh nom, Moorwood v. Dickens, 3 Bulst. 148. 

1949. — - — By delivery of goods.] — To a count 
by A. against B. for goods sold & delivered, B. 
pleaded, as to £4, parcel, etc., that on a certain 
day, at the request of A., he delivered to C., for 
A. certain goods ; that it was “ then,” to wit, 
on the day & year aforesaid, in consideration 
thereof, agreed between A. & B. that A. should 
accept such delivery to C. in full satisfaction & 
discharge of the premises as to the £4, etc., & that 
A. did ” then ” accept such delivery in full satis- 
faction & discharge : — Held on special demurrer 
for ambiguity, the plea was bad, inasmuch as it 
might mean either that the agreement to accept 
the delivery of the goods to C. in satisfaction 
took place at the same time as the delivery, or 
at a subsequent period. — Stead v. Poyer (1845), 
1 C. B. 782 ; 14 L. J. C. P. 251 ; 9 Jur. 856 ; 135 
E. R. 751. 

Annotation: — Mentd. Hamilton v, R. (1846), 9 Q. B. 271. 

.] — See, also, Contract, Vol. XII., p. 449, 

Nos. 3632, 3633. 

1960. Stakeholder — Whether revocable — Pay- 
ment pending taking of account.] — Where A. 
agrees to take certain goods of B. at a price. 


price to the principal, who has inter- 
vened Sc demanded the same, pro- 
vided the agent had not given to the 


purchaser notice of any lien or charge 
on the purchase money arising dlrecUy 
in respect of the said Bale.L.MossHAX 


V , Australasian Steam Navigation. 
Co- (1873). 12 N. S. W. S. C. K. 62. 
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partly to be set against a debt due from B. to A. 
& the residue to be deposited with C. for the pur- 
pose of being paid over to I)., when it should be 
^certained in what sum B. is indebted to D., 
it is not competent for B. to countermand the 
payment to D., & until the account is taken C. 
may hold the whole of such residue against B. — 
Bignell V . Ellis (1829), 5 Man. & Ry. K. B. 165 ; 
8ub nom. Brignell v, Ellis, 8 L. J. O. S. K. B. 
155. 

1951. Order amounting to equitable 

assignment.] — The following letter, sent to the 
holders of the fimd out of which payment is to 
be made, does not require a bill stamp : — “ We 
now authorise you to pay to Messrs. R. & co., 
having revoked the former order in their favour, 
after you have paid yourselves the balance we owe 
you from the net proceeds of our shipments to 
your foreign establishments to the present date, 
one half of the remainder of the proceeds of ship- 
ments, provided the same shall not exceed the sum 
of £5,000.— H. & J.” 

Defts. carried on business as a commission 
house at Liverpool, & were connected with several 
houses abroad in which they were partners, but 
the foreign partners were not partners in the 
Liverpool house. 11. &: J. were in the habit of 
consigning goods to defts., to be sent abroad to 
their foreign houses for sale, & the proceeds were 
remitted to defts. on account of H. & J. H. & J. 
being indebted to R. & co., wrote the above letter 
to defts., on which defts. wrote to R. & co., stating 
they woidd pay the money accordingly on re- 
ceiving their guarantee, which R. & co. thereupon 
gave. Before the proceeds were received by 
defts., H. & J. became bkpts., their assignees 
gave defts. notice not to pay any thing on account 
of bkpts. : — Held : on the goods being afterwards 
received &; sold by defts., the proceeds were not 
recoverable by the assigm^es, as the letter of 
H. & J. contained a specific appropriation or an 
equitable assignment to R. & co., which was not 
revocable by fepts. or their assignees. — Hutchin- 
son V , Hey WORTH (1838), 9 Ad. & El. 375 ; 1 
Per. & Dav. 260 ; 1 WiU. Well. & 11. 730 ; 8 
L. J. Q. B. 17 ; 112 E. R. 1254. 

Annotation : — Consd. Belcher v. Capper (1842), 4 Man. & G. 

602. 

1952. Order acted upon.] — Pltf., a 
merchant at Sunderland, having given an order 
to B. & co., at Dantzig, for a cargo of wheat, 
wrote to request that B. co. would hold it at 
the disposal of defts., merchants of Liverpool, 
who would lodge the necessary credits for the 
remaining balance, & communicated this to 
defts. A few days afterwards, before the wheat 
was shipped from Dantzig, pltf. wrote to deft, as 
follows : — “ We request you will account to Mr. 
J. S. of Newcastle for the proceeds of the wheat 
we have consigned to you, lying at Dantzig, in 
Messrs. B.’s possession, which we wrote about to 
you a few days ago.” Defts. assen^d to this 
order, & informed S., who was largely indebted to 
them, that they held the wheat to his account ; 
& on its arrival, they rendered accounts of the 
sale of it to S., &; placed the balance of the pro- 
ceeds to the credit of his account with them : — 
Held : pltf.’s order to account to S. was an order 
transferring the proceeds to him, & not a mere 
order to pay to him, & was not revocable after 
defts. had acted upon it. — Dickinson v. Marrow 


(1845), 14 M. & W. 713 ; 0 L. T. O. S. 156 ; 153 
E. R. 662. 

1953. .] — ^H. & D. consign indigo 

to Messrs. H. for sale, with a letter of instructions, 
to which H. adds a postscript stating that T. is 
to share his moiety with him, &; directing Messrs. 

G. to carry the balance, after certain payments 
thereout, to the separate accounts of the three, 

H. , D., & T. Messrs. G. act on these instructions. 
T. deals with his share through their means, A 
H. then revokes his directions to carry to T.’s 
separate account in consequence of T.’s default 
in meeting a bill, of which he was joint acceptor 
with n. H. files a bill for a decree that he has a 
lien on T.’s share in the hands of Messrs. G., & 
for an account & lien on the balance. Bill dis- 
missed with costs. — Holroyd v. Griffiths (1856), 
3 Drew. 428 ; 4 W. R. 225 ; 61 E. R. 966. 

1954 ,. Assented to by all parties.] — 

In 1842, W. & S.,type founders, were indebted to 
G.,pltf.’s testator, in £6,000 for money lent. Deft., 
who was a member of the firm of E. & S., printers, 
had been accustomed to purchase of W. So 8. 
large quantities of type, for which quarterly 
accounts used to be sent, So it was expected that 
those dealings would be continured. W. So 8, 
being applied to by G. for payment, delivered to 
him the following order, signed by them. So directed 
to deft. : “We hereby authorise you to pay on 
our account to the order of G. £6,000 at the follow- 
ing periods, deducting the amount from the 
quarterly accounts for type furnished to you ^ 
to Messi*s. E. & 8., viz.*Nov. 11, 1843, £1,000 ; 
Nov. 11, 1844, £1,000 ; Nov. 11, 1845, £1,000 ; 
Nov. 11, 1846, £1,500; Nov. 11, 1847, £1,500.” 
Deft., on receiving this order, wrote underneath, 
“ Having received the foregoing authority from 
Messrs. W. & 8., I undertake to make you the 
payments as above stated.” The instalments 
were paid up to Nov. 11, 1844, but no other part 
of the £6,000 was paid. W. & 8. continued to 
furnish deft, with type, the quarter’s account of 
which, up to Dec. 31 , 1845, amounted to £651 Os. 9d. 
On Dec. 18, 1845, deft, wrote to W. So S. stating 
that ho considered himself bound to see aU the 
amounts due from him to them applied in pay- 
ment of the debt due to G. : — Held : the docu- 
ments amounted to an agreement, that, if any 
of the specified portions of debt mentioned therein 
were at any time unpaid by W. So 8. to G., & 
if, after that event had occurrcid. So come to the 
knowledge of deft., any quarterly accounts for 
type should become due from deft, to W. So 8., 
deft, would, so far as those accounts would extend, 
pay the debt due from W. & 8. to G., & .such agree- 
ment, when assented to by all parties, was irre- 
vocable, So consequently pltfs. were entitled to 
recover the £651 Os. 9o?. — Hamilton v, Spottis- 
WOODE (1849), 4 Exch. 200 ; 18 L. J. Ex. 393 ; 
14 L. T. O. 8. 108 ; 154 E. R. 1182. 

Annotations: — Distd. Livorsldge r. Broadbent (1859), 4 

H. & N. 603 ; Groenway v, Atkinson (1881), 29 W. R. 660. 

Auctioneer.]— Auction So Auctioneers, 
Vol. HI., pp. 5 et seq. 


SUB-.SECT. 4. — Time and Mode of Payment. 
A, In General, 

See Sale of Goods Act, 1893 (c. 71), s. 28. 

1955. Change of mode of payment— Necessity for 
notice.] — Where a party has dealt with a trades- 


PART VI. SECT. 4. SUB-SECT. 4.— A. 

o. Contract f.o.h, — Whether buyer 
hound to pay before loading,] — Ci,kb,k 
V. Robb (1870), 29 U, C. R. 302.— 


p. Delivery inside thirty dnya — 
Whether time of jminneni extends to 
thirty days after delivery .] — Victoria 
Harbour Lumber Co, v. Irwix (1895), 
^4 S. C. R. 607.— CAN. 


q. Sale of cedar poles — Construc- 
tion of shipping coniroef. 1— PHELPS y. 
McLachlin (1904), 25 C. L. T. 53 ; 3.i 


S. C. R. 482.— CAN, 
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Sale op Goods. 


Sect, 4. — Payment : Sub-sect. 4, B. C. (a), (b), 
(c) <Sc (d) i. ii] 

man on credit, it is not sufficient to give notice to 
the tradesman’s servant that he meant to pay ready 
money in future, it must be given to the tradesman 
himself. —Qratland v. Freeman (1800), 3 Esp. 
85 ; 170 E. R. 647, N. P. 

1966. Payment of balance on resale.] — In a 
contract for the sale of 641 hogsheads of tobacco, 
then on board a vessel bound from A. to B., it is 
stipulated “ that one-fifth of the contract price 
shall be paid in ready money, & that for the other 
four-fifths the sellers are to look to their corre- 
spondents, D., of B.. to whom the property goes 
consigned. It is nevertheless understood between 
the parties, that interest is to be calculated as if 
the sale was made at two & three months from 
final delivery ; the buyers to have the benefit of 
the sellers’ policy in case of average.” One-fifth 
of the contract price is paid in ready money. On 
the arrival of the tobacco at B., it meets with an 
unfavourable sale, & a loss of two-fifths of the 
estimated value takes place ; — Held : the buyer 
is liable to the seller upon this contract, for the 
amount of such loss. — Hoffman v. Heyman (1822), 
1 B. & C. 7 ; 2 Dow. & Ry. K. B. 74 ; 1 L. J. O. S. 
K. B. 3 ; 107 E. R. 3. 

1957. Admissibility of evidence of custom.] — 

By the custom of trade, when timber is sold in 
bond at a sale by auction in London, the buyer 
contracts to buy at a price including the duty 
payable, & he may, by giving notice on the follow- 
ing day so to do, elect to take the timber in bond, 
& if he does so, he is then only bound to pay the 
price less the duty. On Feb. 10, 1800, deft, 
bought timber in bond at a sai * by auction at a 
price including duty, the contract to bo com- 
pleted within fourteen days, & the Chancellor of 
the Exchequer on the evening of that day gave 
notice that a resolution would be moved to reduce 
the duty on timber, & he accordingly moved 
carried such a resolution on Mar. 8. An Act of 
Parliament passed to that effect on May 5, the 
reduction commencing from Mar. 8. On Feb. 11 
deft, gave notice to the seller that he elected to 
take the timber in bond, & on Feb. 24 offered the 
jjrice less the then duty, which pltfs. refused to 
take, & they also refused to give a delivery order 
for the timber. In an action by pltfs. to recover 
the price of the timber : — Held : the custom was 
receivable in evidence. — Clark v. Smallpield 
(1861), 4 L. T. 405. 

B. When Time Essence of the Contract. 

See Part III., Sect. 2, sub-sect. 2, ante. 

C. Sale on Credit. 

(a) In General. 

1958. What amounts to giving credit.] — R. v. 

Jones, No. 1479, ante. 


4959. Credit given for part of price — Nothing 
stated as to remainder.] — Willoughby v. Milward 
(1698), Gouldsb. 110 ; 75 E. R. 1033. 

1960. Monthly credits — How calculated.] — The 

time of credit given upon a mercantile contract 
must be reckoned exclusively of the day on which 
the contract was entered into. 

Goods were sold on Oct. 5, to be paid for in two 
months : — Held : an action for the price could not 
be commenced until after the expiration of Dec. 5. 
— Webb v. Fairmaner (1838), 3 M. & W. 473 ; 0 
Dowl. 649 ; 1 Horn & H. 108 ; 7 L. J. Ex. 140 ; 
2 Jut. 397 ; 150 E. R. 1231. 

Annotationa : — Consd. Spartall v. Boneoke (1850), 10 C. B. 

‘212. Reid. Blunt v. Hialop (1838), 2 .Tur. 542 ; Youn? v. 
Higgon (1840), 6 M. & W. 40 ; Russell v. Ledsam (1^5), 
14 M. & W. 574 ; Williams v. Nash (1859), 28 L. J. Oh. 
886 : Isaacs v. Royal Insoe. (1870), L. R. 6 Exoh. 296 ; 
lie Ry. Sleepers Supply Co. (1885), 29 Ch. D. 204 ; Gold- 
smiths’ Co. V. West Met. Ry., [1904] 1 K. B. 1 ; R. v. 
Turner (1909), 3 Cr. App. Rep. 103 ; English v. Cliff, 
[1914] 2 Ch. 376. Menid. Simpson v. Margitson (1847), 
11 Q. B. 23. 

1961. Promise to pay before expiration of credit — 
Validity.] — On a contract for credit for goods sold, 
a promise to pay before the time is nudnyn pactum, 
but it may be material as to whether the contract 
was for credit. — Heritage v. Lawrence (1861), 
2 F. & F. 532, N. P. 

1962. Effect of repudiation by buyer — Seller’s 
rights to sue forthwith.] — Pltfs. & deft, entered 
into a treaty for the sale & purchase of a large 
quantity of furniture, to be paid for half in cash & 
the residue by bill at six months. A portion of the 
goods having been delivered, the parties disagreed, 
& deft, wrote to pltfs. as follows : ” The way you 
do your business will not suit me. I have an 
account for a large amount'of goods not purchased, 
& a demand made for payment, opposed to treaty. 
I now close all further orders, desire what 
I have not purchased may be taken off my 
promises ” : — Held : pltfs. were entitled to treat 
this letter as a rescission of the contract, & to 
sue at once upon a quantum valebant for the goods 
delivered & kept. — Bartholomew v. Markwick 
(1864), 15 C. B. N. 8. 711 ; 3 New Rep. 380 ; 33 
L. J. C. P. 145 ; 9 L. T. 651 ; 10 Jur. N. 8. 615 ; 
12 W. R. 314 ; 143 E. R. 964. 

Annotation : — Distd. Wayne’s Merthyr Steam Coal & Iron 
Co. V. Morewood (1877), 46 L. J. Q. B. 746. 

1963. “ Payment at convenience ” — Subject to 
payment of interest.] — Crawshaw v. Hornstedt 
(1887), 3 T. L. R. 426, C. A. 

(6) Where No Time or Mode provided for. 

1964. Where agreement in writing — Whether 
evidence of credit admissible.] — Ford v. Yates, 
No. 1476, ante. 

1965. Agreement not within Statute 

of Frauds.] — Deft, ordered goods by letter, which 
did not mention any time for payment. Pltf. 
sent the goods <fe an invoice : — Held : parol 


PART VI. SECT. 4, SUB-SECT. 4.— 
C. (a). 

r. What amounts to giving credit 
— Course of dealing hetv'>een parties — 
Payment su^ended until authorised 
hy meeting of buying association .] — 
Fitzgerald u. London Co-operative 
Assocn., Ltd. (1868), 27 U. C. R. 
605.— CAN. 

1962 1. Effect of repudiation hy buyer 
— Seller’s rights to sue forthwith .] — 
McFarlane V. McLean (1909), 43 
N. S. R. 304 ; 6 E. L. R. 605.— CAN. 

t. Credit given for particular 
voyage — Payment by appropriation of 
produce — Diversion of produce — Seller’s 
right to sue forthwith.] — Goods supplied 
for the fishery are advanced on the 
credit of the proceeds of the voyage, 
therefore, if the produce of tne 


voyage. Instead of being applied to 
the payment of those supplies ore 
diverted to another object, tne planter 
may bo sued Immediately for the 
debt. — Hunters & Co. v. Graham 
(1820), 1 Nfld, L. R. 219.— NFLD. 

a. Expiration of credit — Usage of 
trade .] — Where a dealer was attached 
by his merchant much earlier in the 
year than he had been for some time 
accustomed to settle his account, set 
up as a defence that at the time of 
issuing the writ his credit had not 
expired : — Held : there Is no usage in 
this country to prevent parties from 
demanding an adjustment of their 
yearly dealings before the expiry of 
the year. — D uder w. Withyoombe 
(1881), 6 Nfld. L. R. 250.— NFLD. 

b, Conversion of sale for cash to 


sale on credit .] — Where a contract is 
that the goods purchased are to be 
paid for on delivery, & tho buyer 
reoelvea the goods & neglects or refuses 
to remit tho price, such neglect or 
refusal cannot convert what was to 
bo a sale for cash Into a sale on credit. 
— Gnaedinger & Sons v. Turtle- 
ford Grain Growers Co-operative 
Assocn., Ltd., [1922] 1 W. W. R. 936 ; 
63 D. L. R. 498 ; 15 Sask. L. R. 207. 
—CAN. 

c. Whether credit resumed — By de- 
livery .] — The mere delivery of goods 
sold raises no presumption in favour of 
credit having keen given ; on the con- 
trary the presumption Is in favour of the 
sale having been for cash. — Daniels 
V. Cooper (1880), 1 E, D. C. 1T4.— 
S, AF, 
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evidence \vas admissible to show that the goods 
were supplied on credit, the letter not being a 
valid contract within Stat. Frauds. — Lockett v. 
Nickun (1848), 2 Exch. 93 ; 19 L. J. Ex. 403 ; 
154 E. R. 419. 

1966. No agreement in writing — Evidence of 
course of dealing.] — Deft, agreed to sell to pltf. 
200 tons of potatoes, to be delivered at T. station, 
& consigned to pltf. at N., in such quantities & 
at such intervals as pltf. should direct. Deft, 
delivered 16 tons 15 cwt. in five different quantities, 
& received pltf.’s cheques in payment after the 
arrival of the potatoes ; but he refused to deliver 
any more unless he was paid upon delivery at T. 
station. He also refused to deliver more than 
50 tons under any circumstances. There was no 
agreement in writing, & it was admitted that there 
was no stipulation as to the time of payment : — 
Held : in an action to recover damages for non- 
delivery, it was no misdirection on the part of the 
judge to tell the jury that they might *ac cep t as 
evidence of what the intention of the parties was 
as to the time of payment the course pursued in 
that respect upon the five deliveries under the 
contract. — King v, Reedman (1883), 49 L. T. 
473, D. C. 

(c) Biiyer\^ Option of Longer or Shorter Credit 

1967. No payment at end of shorter period — 
Presumed election to take longer term.] — Upon a 
sale of goods at six or nine months’ credit, the 
purchaser by not paying at the end of six months, 
makes his election to take credit for the nine 
months, & there is no debt to simport a commission 
of bkpt. till the nine months are expired. — Price 
V, Nixon (1813), 5 Taunt. 338 ; 128 E. R. 720. 
Annotation : — Befd. Uoed v. Kilburn Co-op. Soc. (1875), 

L. li. 10 Q. B. 264. 

1968. Time extended provided interest paid — 

Payment of interest not a condition.] — Pltf. agreed 
to suiiply deft, with a quantity of bricks, upon the 
following terms : “ Terms of payment, four 

months’ account, & at the end of four months a 
settlement shall be made, & eight months longer 
will be given on your i)aying interest on the amount 
at the rate of 5 per cent. ; &, if a further three 
months is required, it will be given, on your paying 
the current rate of interest on the amount ” : — 
Held : the payment of the interest was not a con- 
dition precedent to deft.’s having the eight months 
& three months’ further credit. — D odd p. Pons- 
ford (1859), 6 0. B. N. S. 324 ; 141 E. R. 481. 

1969. Addition of words of estimate — Meaning of 
terms question for jury.] — On a sale of goods, the 
invoice expressed that they should be paid for in 
“ from six to eight weeks.” The sale took place 
on May 1, & the action for the price was com- 
menced on June 18. At the trial the judge left 
it to the jury to say what was the mercantile 
meaning of the exj^ression from ” six to eight 
weeks ” ; & they found that the action had not 
been brought prematurely. The judge, being of 
the same opinion, directed a verdict for pltf. : — 
Held : the question was properly left to the jury, 
& the verdict right. — Ashfortii v. Redford 


(1873), L. R. 9 0. P. 20 ; 8%fb nom, Ashworth v. 
Redford, 43 L. J. 0. P. 67. 

(d) Bills of Exchange^ Promissory Notes ^ etc, 
i. In General, 

1970. Goods sold part for cash & part for bills — 
Effect of default — In payment of cash — & delivery 
of bills.] — A. sells goods to B. to be paid for partly 
in cash, & the residue by bills at intervals of three 
months each. The payment of the money & the 
delivery of the bills do not constitute a condition 
so as to entitle A. upon non-payment of the money 
4fc non-delivery of the bills, to sue as for goods 
sold & delivered, without waiting the expiration 
of the credit, nor can such action be maintained 
for the amount of the stipulated cash payment. 
A.’s remedy is, by special action on the express 
contract. — Paul v. Dod (1840), 2 C. B. 800 ; 16 
L. J. O. P. 177 ; 7 L. T. O. S. 44 ; 10 Jur. 336 ; 
135 E. R. 1158. 

Annotations : — Consd. Bartholomew v. Ma^k^viok (1864), 9 
L. T. 651. Expld. Kugff V, Weir (1864), 16 O. B. N. S. 
471. 

Whether good petitioning creditor’s debt — To 
support creditor’s bankruptcy petition.] — See 

Bankruptcy, Vol. IV., p. 117, Nos. 1063, 1064. 

ii. Effect of Failure to give Note or accept Bill, 

1971. General rule — Original credit stands.] — 

Miller v, Shawe (1801), cited in 4 East, at p. 
149 ; 102 E. R. 787. 

Annotation: — Refd. Miissen v. Price (1803), 4 East, 147. 

1972. ,] — Where goods were sold upon 

a contra.ct that the vendee was to pay for them in 
tliree months by a bill of two months : — Held : the 
contract was for a credit of five months, & there- 
fore assumpsit for goods sold & delivered could 
not bo brought at the end of three months upon 
the neglect of the vendee to give his bill at two 
months ; the remedy being by a special action 
on the case for damages for the breach of contract 
in not giving such bill. — Mussen v. Price (1803), 
4 East, 147 ; 102 E. R. 780. 

Annotations: — Apld. Dutton v. Solomonson (1803), 3 Bos. & 
P. 582 ; Hoskins v. Duperoy (1808), 9 East, 498. Distd. 
Lee V. Hisdon (1816), 7 Taunt. 188. Expld. Burv v, 
Weir (1864), 16 C. B. N. S. 471 ; Anderson v. Carlisle 
Horso Clothing Co. (1870), 21 L. T. 760. Consd. Itabe v. 
Otto (1903), 89 L. T. 562. Refd. Hickliiig v. Harder 
(1817), 7 Taunt. 312 ; Tbe Staffordshire (1871), 25 L. 1. 
137 ; Jefferson v. Qiiernor (1874), 30 L. T. 867. 

1973. .] — Where a person purchased 

goods, & agreed to pay for them by a bill at three 
months, which he afterwards refused to accept ; 
seml)lCy an action for goods sold would not lie till 
the expiration of the three months ; before which 
period, it should have been an action for not 
accepting. — Lee v. Risdon (1816), 7 Taunt. 188 ; 
2 Marsh. 495 ; 129 E. R. 76. 

Annotations: — Refd. Salmon v. Watson (1819), 4 Moore, 
C. P, 73. Mentd. Colegravc v. Dias Santos (1823), 2 
B. & C. 76 ; Hallen v. Bunder (1834), 1 Cr. M. & R. 266 ; 

Ogden, Kx p. Loyd (1834), 3 Deac. & Ch. 765 ; Re 
Butterworth, Ex p. Wilson (1835), 2 Mont. & A. 61 ; 
ivUnshall v. Lloyd (1837), 2 M. & W. 450 ; Re Gye & 
Hughes, Ex p, Reynal (1841), 2 Mont. D. Sc De G. 443 ; 
London Loan & Discount Co. v, Drake (1859), 6 C. B. N. S. 
798 ; ll. V. Townley (1870), L. 11. 1 0. C. B. 315 ; R. v. 
Foley (1889), 17 Cox, C. C. 142 ; Gough v. Wood, [1894] 
1 Q. B. 713. 


PART VI. SECT. 4, SUB-SECT. 4. - 
C. (d) i. 

d. General rule ,] — Where an agree- 
ment Is made that a bill at a certain 
date should be given in payment for 
goods, that agreement operates as a 
giving of credit & debars the seller 
from suing for goods sold Sc delivered 
before the period when the bill. If 
given, would have become due. — 
Pollock v. Mackenzie (1866), 1 Q. S. 
O. K. 156.— AUS. 


e. Presumption that note given in 
accor dance with agreement.] — Lyman v. 
Cain (1855), 8 N. B. B. (3 AU.) 259. 
—CAN. 

f . 7'o whom credit given — Taking 
note of third party,] — Stephenson v. 
Miller (1888), 27 N. B. R. 42.— 
CAN. 

g. Provision for discount of Tioies 
given — Rights of indorsee on dekruction 
of goods,] — Montioello State Bank 
V. Killoran, [1921] 1 W. W. R. 988 ; 


57 D. L. B. 359 ; 16 Alta. L. B. 341 ; 
61 S. C. B. 528.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
0. (d) il. 

1971 1. General rule — Original credit 
stands.]— Whore pltf. sold goods to 
(loft., who was to give his note at 
three months for the price, but after- 
wards took away the goods without 
giving it : — Held : an action for goods 
sold would not lie until the time of 
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Sale op Goods. 


Sect, 4. — Payment : Svh-aect, 4, C, (d) ii, Hi, ; sub- 
sects, 5 6, A„ B., C,, D, <fc E,] 

1974. J — Goods were sold at six 

months’ credit, payment to be then made by a 
bill at two or three months, at the purchaser’s 
option : — Held : this was in effect a nine months’ 
credit, &, consequently, an action for goods sold 
& delivered commenced within six years from the 
end of the nine months was in time to save Stat. 
Limitations. — Helps v. Winterbottom (1831), 
2 B. & Ad. 431 ; 9 L. J. O. S. K. B. 258 ; 109 
E. R. 1203. 

AnnoUition .— Expld. Rugg v. Weir (18G4), 10 C. B. N. S. 471. 

1975. .] — ^Pltfs. contracted to deliver 

iron of a certain quality to defts., & agreed to 
receive payment for each delivery, either in cash 
for discount within a month, or by bills at four 
montlis, according to defts.’ option. Upon applica- 
tion by pltfs. in July for payment of iron delivered 
in June, defts. elected to pay by bill. Before, 
however, the bill was given, defts. discovered that 
the iron which had been worked up into plates was 
of inferior quality to the sample, &; useless to them. 
Tliey therefore refused to accept any more bills, 
& pltfs. immediately, in Aug., Drought an action 
to recover the contract price of the June delivery : 
— Held : the contract having been broken by 
pltfs. delivering iron of inferior quality, & it being 
consequently their fault that the bill for the 
invoiced price was not given, & yet both parties 
having at the time, & up to the discovery of the 
quality of the iron, treated the delivery as made 
under the contract, <& to be imid for under it, the 
period of credit had not expired, & pltfs. were not 
entitled to sue in this action, cither for the contract 
price or on a quantum valeh mt for the reduced 
value of the goods. — Wayne s Merthyr Steam 
Coal & Iron Co, v, Morp:wood & Co. (1877), 46 
L. J. Q. B. 740. 

1976. ,] — If there is an agreement on 

the sale of goods that credit should be given, & as 
a security an agreement by the purchaser to give 
an acceptance, even although the purchaser 
refuses to give such acceptance the period of 
credit still stands. Senihle, there may be an action 
for refusing to accept the bill if damage can be 
proved. — R abe v, Otto (1903), 89 L. T. 562 ; 20 
T. L. R. 27. 

1977. Exception to rule — Credit conditioned on 
bill given.] — Goods sold at three months’ credit, 
the vendor agreeing to take the vendee’s bill of 
exchange, at three months’ date, at the end of the 
first three months, if he wished for further time. 
Unless the vendee give such a bill, at the end of the 
first three months, the vendor may bring his 
action immediately. — Nickson v. Jepson (1817), 
2 Stark. 227 ; 171 E. R. 629. 

Annotations: — Dlstd. Paul v. Dod (1846), 2 C. B. 800. 

Consd. llugg V. Weir (1864), 16 C. B. N. S. 471. 

1978. .] — Goods were sold upon the 

following terms : “ 2J per cent., or three months’ 
bill,” which was explained to mean cash at the 
expiration of the month succeeding the current 
month, deducting a discount of 2^ per cent., or, 
at the buyer’s option, a bill at three months from 
the same period. The buyer having refused to 
accept a bill at the end of the second month : — 
Held : the seller might at once sue him for goods 
sold & delivered, concessit solvere in the Mayor’s 


Ot., London, & was not bound to wait the 
additional three months. — ^R ugg v, Weir (1804), 
16 C. B. N. S. 471 ; 143 E. R. 1211. 

Annotation : — Apld. Anderson v, Carlisle Horse Clothing Co. 

(1870), 21 L. T. 760. 

1979. Action for failure to give bill or accept 
note.] — Miller v, Shawe (1801), cited in 4 East, 
at p. 149 ; 102 E. R. 787. 

Annotation ;-“Befd. Mussen v. Price (1803), 4 East, 147. 

1980. .] — ^Mussen V, Price, No. 1972, ante, 

1981. — — .] — Lee v, Risdon, No. 1973, ante, 

1982. .] — Rabe v, Otto, No. 1976, ante, 

1983. Duty of seller to tender draft for 

acceptance.] — ^Reed v, Mestaer (1804), Comyn’s 
Law of Contract, 2nd ed. 181. 

1984. No set-off allowed.] — ^Where goods 

are sold, to be paid for by a bill of exchange at a 
given date, to an action commenced within that 
time for refusing to give such bill, deft, cannot 
set off a debt due to him from pltf. — H utchinson 
V. Reid (J813), 3 Camp. 329; 170 E. R. 1400, 
N. P. 

iii. ” Cash or Acceptance,'" 

1985. Effect of default In accepting bill.] — In an 
action for goods sold, the merits being strong for 
pltfs. the period of credit having elapsed, they 
were allowed to add a count for not accepting a 
bill of exchange. — I saacs v, Pickard (1859), 1 
F. & F. 672. 

1986. .] — If the agreed terms of payment 

for goods sold be by a three months’ bill, the buyer 
to have the option of paying cash at 2i discount, 
the buyer is not bound to accept a bill for a larger 
amount than his debt, & even if he refuse to accept 
a bill correctly drawn the seller cannot sue for 
goods sold & delivered- before the end of three 
months from the date of the bill drawn by him. 
If, however, the agreed terms bo cash, with buyer’s 
option of a bill, the seDer can sue immediately 
upon the buyer’s refusal to accept. — A nderson 
V, Carlisle Horse Clothing Co., Ltd. (1870), 
21 L. T. 760, N. P. 

Annotation Apld. Babe v. Otto (1903), 89 L. T. 6G2. 

1987. Effect of part payment In cash.] — Deft. 
bought goods upon the following terms of pay- 
ment : “ Four months’ bill on the 10th of the 
month following delivery, or 2 per cent, for cash.” 
After the delivery of the goods he paid part of 
the price in cash : — Held : he had exercised his 
option of paying ready money, & therefore pltf. 
might sue him for goods sold without waiting for 
the expiration of the four months. — ScHNEiDER v, 
Fostp:r (1857), 2 II. & N. 4 ; 157 E. R. 2. 

1988. Bill with option of cash — Distinguished 
from cash with option of bill.] — ^Anderson v. 
Carlisle Horse Clothing Co., Ltd., No. 1986, 
ante. 

Sub-sect. 5. — Place op Payment. 

See Contract, Vol. XII., pp. 461-454, Nos. 
3055-3673. 


Sub-sect. 6. — What Amounts to Payment. 

A. In General, 

SeCy generally y Contract, Vol. XII., pp. 454- 
473. 


the credit had expired. — ^M agrath v. 
Tinning (1845), 6 O. 8. 484.— CAN. 

1977 i. Exception to ride — Credit con- 
diiioned on bill piven.]— Smith v. Hob- 
son (1857), 16 U. C. R. 368.— CAN. 

h. Right to interest on 

noted—TlOBa v. Moon (1907), 5 W. L, R. 
552; 17 Man. L. It. 21.— CAN. 


j. Action for failure to give hill or 
accept note.}— Covnrmi v. Roebuck 
(1840), 3 Ont. Dip. 6213.— CAN. 

k. Before expiration of credit.] 

— When goods were delivered under 
an agreement to be paid for by In- 
dorsed notes payable in . . . days 
after dellveryr the vendor recovered In 


assumpsit before the expiration of the 
time of credit for a breach of the agree- 
ment in not giving the said notes. — 
Brown v. Frink (1838), Ber. 1547) 
363.— CAN. ^ 

1. Right to restrain removal of 
goods by injunction .] — ^Mitoheix v. 
McGafpey (1858), 6 Qt. 361.— CAN. 
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1989. Return of vendor’s dishonoured accept- 
ance.] — Deft., who had ordered goods for ready 
money, paid for them by returning to the vendor’s 
agent a bill accepted by vendor, which had been 
due & dishonoured before the goods were ordered ; 
the agent at first refused to take the bill, but 
ultimately carried it home to the vendor, who 
kept it. The vendor having become bkpt., the 
ct., in an action brought by his assignees to recover 
the value of the goods: — Held: this transaction 
equivalent to payment, no fraud having been 
established. — ^M ayer v. Nias (1823), 1 Bing. 311 ; 
8 Moore, C. P. 275 ; 1 L. J. O. S. C. P. 113 ; 130 
E. R. 125. 

Annotation : — Reid. M'GilUvray v. Sitnson (1826), 9 Dow. & 
Ky. K. B. 35. 

1990. Approved banker’s bills — Bills dishonoured 
on presentment — No notice of dishonour.] — ^Pltfs. 
sold to defts. goods to be paid for, according to the 
contract between the parties, by cash or “ approved 
banker’s bills.” Defts. paid for them by 
“ approved banker’s bills ” which was dishonoured 
on presentment for acceptance. They were not 
parties to the bill, & received no notice of dis- 
honour. In an action against them at the suit of 
pltfs. for the price of the goods : — Held : defts.’ 
liability was not more extensive than it would have 
been if they had indorsed the bill, & they were 
therefore discharged, not having received due 
notice of dishonour. — Smith v. Mercer (1807), 
L. R. 3 Exch. 51 ; 37 L. J. Ex. 21 ; 17 L. T. 317. 
Annotation : — Apld. Tie BrltlHh & Amerlcjan Steam Naviga- 
tion Co., Poarse’s Claim (1809), L. R. 8 Eq. 506. 

1991. Shares — Calls to be debited on account of 
goods — Validity .] — An agreement between A., a 
tradesman, & the directors of a co., that the co. 
should order goods of A., & A. should take shares 
in the co., but that calls on the shares should be 
placed to A.’s debit as payment on account of 
goods : — Held : to be ultra inres on tlie part of the 
directors, & not binding either on the co. or on 
A . — He Richmond Hitjl Hotel Co., Pellatt’s 
Case (1867), 2 Oh. App. 527 ; 36 L. J. Ch. 613 ; 
16 L. T. 442 ; 15 W. R. 726, L. ,TJ. 

Annotations : — Apld. lie Aldborough Hotel Co., Simpson’s 
Case (1869), 4 Ch. App. 184. Distd. lie. Patent Paper 
Manufactmlng Co., Addison’s Case (1869), 21 L. T, 654 ; 
lie ParaguasHU Steam Traniroad Co., Black’s Case (1872), 
8 Ch. App. 254. Gonsd. Gardner v. Irodale, [19121 I Ch. 
700. Reid, lie Saloon Steam Packet Co., Ex p. Fletcher 
(1807), 37 L. J. Ch. 49 ; lie Oriental Commercial Bank, 

. Barge’s Case (1868), 18 L. T. 227 ; fie General Provident 
Assoo., Brldgcr’s Case (1869), L. R. 9 Eq. 74 ; Ilfracombe 
Ry. v. Nash (1870), 22 L. T. 209 ; lie Nauteos Consols 
Mining Co., Thomas's Case (1872), 20 W. R. 479 ; lie 
Harmony & Montague Tin & Copper Mining Co., Spargo’s 
Case (1873), 8 Ch. App. 407 ; lie Limehouso Works Co., 
Coato’s Case (1873), L. U. 17 Eq. 169 ; lie Church & 
Empire l"iro Insce., Pagin & Gill’s Case (1877), 6 Ch. D. 
681 ; Re Johannesburg Hotel Co., Ex p, Zoutpaiisberg 
I^rospoctlng Co., [1891] 1 Ch. 119 ; Ooregum Gold Mining 
Co. of India v. Roper, Walbroth v. Roper, [1892] A. C. 
125 : Re Wragg, [1897] 1 Ch. 796. Mentd. Re Universal 
Banking Co., Roger's Cose, Harrison’s Case (1865), 3 
Ch. App. 633 ; Re International Contract Oo„ Levita’s 
Cose (1867), 3 Ch. App. 36 ; Re Universal Banking Corpn., 
Gmm's Cose (1867). 3 Ch. App. 40 ; Re Bowron, Bally, 
Baily’s Case (1868), L. R. 5 Eq. 428 ; lie Peruvian Rys. 
Co., Ex p. Wallis (1868), 18 L. T. 676 : Re Cheltenham & 
Swansea Ry. Carriage & Waggon Co., Little's Case (1869), 


20 L. T. 162 ; British Sc American Telegraph Co. v, 
Colson (1871), L. iL 6 Exoh. 108 ; Riohards v. Home 
Assce. Assocn. (1871), L. R. 6 C. P. 591 ; Re United Porto 
Co., Adam’s Case (1872), L. R. 13 Eq. 474 ; Re Northern 
Electric Wire & Cable Manufacturing Co., Ex p. Hall 
(1890), 63 L. T. 369. 

1992 . Fraudulent misrepresentation as to 

value.] — Potts v. Lever (1887), 4 T. L. R. 50. 

BanK notes.] — See Bankers, Vol. III., pp. 108- 
200. 

R. Payment of Smaller Suyn than Sum Due, 
Liquidated debt.] — See Contract, Vol. XIT., 
pp. 455-458, Nos. 3676-3715. 

Unliquidated debt.] — See Contract, Vol. XII., 
pp. 458, 459, Nos. 3716-3723. 

C, Payment in Goods, 

See, generally. Contract, Vol. XII., p. 459, 
Nos. 3730, 373i. 

1993. Whether good payment — Apart from 
agreement.] — Gray v. Shepherd (1839), cited 1 
Horn & U. at p. 425. 

Annotation : — Apld. Learmonth v. Grandln (1839), 1 Horn 
& n. 424. 

1994. .] — ^A. being indebted to B., 

agreed by letter to ship for B.’s account from 40 
to 50 tons of foreign produce in any vessel which 
B. might despatch for that purpose, <fc that A.’s 
account witli B.’s house should be credited witli 
the invoice price. Tlie letter concluded, ‘‘1 do 
also further engage to ship produce on similar terms 
to the above, to the amount of what I may remain 
indebted to you after the first shipment as above, 
within six montiis from the sailing of the first 
vessel.” B. assented to the terms of the letter, 
Sd the shipment of the 40 tons of foreign produce 
took place pursuant to such terms : — Held : tJie 
residue of the letter could not be considereid as a 
substituted mode of payment, wliich B. was 
bound to accept in disciiargo of tlie debt, but a 
proposal on the part of A. to pay in goods, which, 
until it was performed, did not alter the position 
of the parties with reference to the original debt. — 
Phillips v, Aflalo (1842), 4 Man. & G. 846 ; 12 
L. J. C. P. 49 ; 134 E. R. 348. 

1995. Agreement on footing of goods for goods — 
How balance payable.] — Upon an agreement be- 
tween two traders to supply each other, on the 
footing of goods for goods, after a balance struck 
between thorn, such balance is to be paid in money. 
— Ingram v. Shirley (1810), 1 Stark. 185; 171 
E. R. 441, N. P. 

Annotation : — Distd. Harribon v, Luke (1845), 14 M. & W. 
139. 

1996. Action for price in default.] — Bow- 

tell V, Gheenwelj. (1843), 1 L. T. O. S. 413. 

D, Settlement of Accounts, 

See Contract, Vol. Xll., pp. 459-461, Nos. 
3732-3749. 

E, Boole Entries, 

See Contract, Vol. XII., pp. 461, 402, Nos. 
3750-3754. 


PART VI. SECT. 4, SUB-SECT. 6.— A. 

1 989 i . Return of vendor* s dishonoured 
aeceptance .] — Pktkus v. Seaman (1890), 
22 N. S. R. (10 R. & G.), 405.— CAN. 

m. Retention of draft after remiest 
for return — Presumption of acceptance 
as pai/ment in full .] — Nash v. Dkveu 
(1866), 11 N, B. R. (6 All.), 404.— CAN. 

n. Account staled — Whether set-off.] 
— A land owner had an old aocount 
for bread against the contractor for 
the erection of certain stores supplied, 
which account, with IntercOT, he 
charged against the sums due to the 


contractor under the contract : — 
Held : the account & interest should be 
treated, not as a matter of set-ofif, but 
ofl a payment of so much of the contract 
price. — Truax V. Dixon (1888), 17 
O. 11. 366.— CAN. 

o. Bank draft under letter of 
credit — When draft met by bank .] — 
Hindley & Co. V, Tothill, Watson & 
Co. (1895), 13, N. Z. L. R. 13.— N.Z. 

PART VI. SECT, 4, SUB-SECT. 6.— C. 

1993 i. Whether good payment — Ajmri 
from agreement.] — Primd fade goods 
delivered are not a payment. Sc with- 


out an agreement of some kind that 
they are intended to bo a payment 
of a debt, one party by his own act, 
such as tendering an account with the 
goods credited, cannot make them so. — 
LrrrLE v. Caik (1876), 3 Pug. 386.— 
CAN. 

1993 ii. .]— Fish is not a 

legal & sufficient tender in payment 
of a debt contracted for ortiolea 
furnished for the prosecution of seal- 
ttshery ; Sc can only bo a legal tender 
by virtue of a contract e^ressed or 
implied. — Rooerson Sc (;owan v, 
Quinlan (1821), 1 Nfld. L. R. 228.— 
NFLD. 
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Sect* 4. — Payment: Suh-aect 6, F., G*, H* <fc I*; 

SKb’Sects, 7, 8 cfc 9,] 

F. Composition with Creditors* 

Position of creditor — Failure by debtor to perform 
stipulations.] — See Bankruptcy, Vol. V., pp. 1110- 
1118, Nos. 9049-9102. 

Provision for Indemnification — Bills not 

retired by creditor.]— B ankruptcy, Vol. V., 
pp. 1169-1160, Nos. 9400-9403. 

.] — See, generally, Bankruptcy, Vol. V., 

pp. 1110 seq* 

G. Negotiable Instrument* 

See, generally. Bills op Exchange, Vol. VI,, 
pp. 348 et seq. ; Contract, Vol. XII., pp. 462 
et seq. 

1997. Whether good payment — Giving of instru- 
ment part of agreement.] — Taking a note for goods 
sold is a payment because it was part of the original 
contract ; but paper is no payment where there is 
a precedent debt (Holt, G.J.). — Ward v. Evans 
(1703), as reported in 2 Ld. Raym. 928 ; 3 Salk. 
118 ; 92 E. R. 120. 

Annotations: — Reid. Smith v. Wilson (1738), Andr. 187. 

Mentd. Thorold v. Smith (1706), Holt, K. B. 462 ; Niokson 

1 ). Brohan (1712), 10 Mod. Hep. 109 ; Grant v. Vanghan 

(1764), 3 Bnrr. 1516; Tatlock v. Harris (1789), 3 Term 

Hep. 174 ; Hennings v. HothschUd (1827), 4 Bing. 315 ; 

Nleholl V. Thomas (1850), 2 Rob. Eccl. 15-7. 

1998. For original & precedent debt.] — 

Ward v* Evans, No. 1997, ante. 

1999. Bill drawn on buyer’s agent — Re- 

newed by seller without notice to buyer.] — The 

purchaser of goods, to be paid for by bill upon his 
agent, is not discharged by the seller taking a 
renewal of the bill without giving him notice, if 
the agent had not funds in hf^nd to pay the bill 
when it became due. — Clarke v. Noel (1813), 

3 Camp. 411 ; 170 E. R. 1428, N. P. 

2000. Bill destroyed by buyer — In hands of 

indorsee.] — On the sale of certain goods by pltfs., 
deft., the purchaser, agreed to accept bills for the 
price, & to pay the sums of money for which the 
bills should be given when the bills became due. 
One of the bills having been afterwards destroyed 
by deft., . in the hands of a i3e;rson to whom it had 
been indorsed as trustee for pltfs. : — Held : no 
action could be maintained by pltfs. on the 
promise to pay the money when the bills should 
become due. — Jungbluth v. Way (1856), 1 

H. & N. 71 ; 25 L. J. Ex. 257 ; 166 E. R. 1122. 

.] — See, also, Contract, Vol, XII,, pp. 462- 

468, Nos. 3755-3811. 

2001. Bill payable on future day — Whether 
remedies suspended during currency — BUI of no 
value.] — If a peisoh in payment of a debt gives 
a bill or note which has some time to run the party 
receiving it cannot sue on his original debt until 
the time which sucli bill or note has to run is 
expired. Aliter if such bill or note was of no 


Goods. 

value. — Stedman v* Gooch (1793), 1 Esp. 3 ; 170 
E. R. 262, N. P. 

Annotations: — Consd. Dutton v. Solomonson (1803), 3 Bos. 

& P. 582. FoUd. HlckJing v. Hardey (18i7), 1 Moore, 

C. P. 61. Consd. MaJUard v. Argyle (1843), 6 Man. & G. 

40. Apld. lie London Birmingham & South Staffordshire 

Banking Co. (1865), 34 Beav. 332. Reid. Price v. Price 

(1847), 16 M. & W. 232 ; Bolshaw v. Bush (1851), 11 C. B* 

191. Mentd. NiohoU v. Thomas (1850), 2 Rob. Eccl. 167. 

2002. .] — ^Where a bill of 

exchange is given in payment for goods sold, 
which, upon presentment to the drawee, is refused 
acceptance : — Held : the holder having declared 
against the drawer on the bill, & joined counts 
for goods sold, may treat such bill as a nullity, 
& recover his demand on the latter counts, although 
‘the credit on the bill be not expired, — Hickling 
V* Hardey (1817), 7 Taunt. 312 ; 1 Moore, C. P. 
61 ; 129 E. R. 125. 

Annotation: — Reid. The Staffordshire (1871), 25 L. T. 137. 

2003. .] — Goods sold & delivered upon 

an agreement to be paid for by a present bill pay- 
able at a future day does not create a present 
debt, on which to found a commission of bkpt. ; 
nor can an action for goods sold & delivered be 
maintained by the vendor before the time when the 
bill agreed to bo given would have become due, & 
when the contract would be no longer executory. 
Neither can such executory contract, if no such 
bill payable at a future day be actually given to 
secure it, found a good petitioning creditor’s 
debt within 7 Geo. 1 (c. 31), s. 1, & Bankrupts Act, 
1732 (c. 30), s. 22, which are confined to debts 
due on bills, bonds, promissory notes, & other 
personal written securities of the like sort, payable 
at a future day ; which alone by the latter statute 
are made available to found a good petitioning 
creditor’s debt. — Hoskins v. Duperoy (1808), 9 
East, 498 ; 103 E. R. 663. 

2004. .1 — A., a foreign merchant, 

employs B. to purchase goods on commission ; 
the vendors, with the knowledge that the purchases 
were made on account of A., make out the invoices 
to B., & take in payment his acceptances, payable 
at six months : — Held : there was no contract of 
sale as between A, & B. ; &, if any such contract 
existed, B. could maintain no action against A. 
before the six months expired. — Spjymour v. 
Pyciilau (1817), 1 B. & Aid. 14 ; 106 E. R. 6. 

2005. Acceptance by agent.] — ^Where 

a tradesman who had supplied goods to a ship sent 
in his account to the owner’s agent &; ship’s 
husband, & took his acceptance at three months 
for the amount, deducting discount for that time, 
which was the usual credit, &; when the bill became 
due consented to a renewal of it, adding interest, 
& in like manner took a third acceptance, wliich 
was dishonoured, & the agent soon afterwards 
failed ; the balance in his hands in favour of his 
principal, the ship owner, having during all this 
time exceeded the amount of the bill, which was. 


PART VI. SECT. 4, SUB-SECT. 6.— G. 

p. Whether good payment — Note 
of third person — Express agreement to 
take note,] — Deft, gave a note made 
by one K. to pltfs. in exchange for a 
buggy. The note was not paid at 
maturity, whereupon pltfs. sued deft, 
for the price, alleging that ho had 
Induced them to take the note by 
fraudulent representations : — Held : 
pltfs. could not recover, for there being 
an express contract to take the note 
for the bugg 3 ", no agreement to pay In 
monev could be implied by reason of 
the alleged fraud. — A uger v. Thompson 
(1878), 3 A. R. 19.— CAN. 

q. Note taken for closing 

aocount.] — Nordheimer v. Robinson 
(1878), 2 A. R. 305.— CAN. 


r. Delivery of cheque to 

hank of seller — Cheque stopped after 
entry hut before credU or notice to 
seller.}— ’fhe delivery of a cheque by 
the purchaser to a bank, which is 
agent of the seller, & the entry of tho 
amount In the seller’s account with the 
bank, does not constitute payment, 
when, before the bank credits the 
amount to Its principal, or advises him 
of the fact that It has been received, tho 
purchaser recalls the authority & has 
himself credited with the amount of 
the cheque. — N eilly r. Bkarns (1897), 
40 N. S. It. 102.— CAN. 

t. Promissory note credited 

against goods.] — Where goods are sold 
& delivered by the maker of a pro- 
missory note to the holder thereof, & 
their value credi^d by the latter, the 


transaction amounts In law to a pay- 
ment pro tanto.] — Finder v. Cronk- 
HITE (1898), 34 N. B. R. 498.— CAN. 

a. Cheque of third person — 

Barter of cheque with all risks .] — 
MoGlynn V. Hastie (1919), 44 O. L. R. 
190 ; 15 O. W. N. 178.— CAN. 

b. Bill accepted by supplying 

merchant from party on whom deader 
has draum.] — Where a supplying mer- 
chant receives an order from his dealer, 
a partner in the fishery, upon a party 
who owes them money, & afterwards 
accepts from the party on whom snob 
order was drawn a bill of exchange 
upon England 'for the amoimt thereof, 
& the bill is protested & the drawer 
becomes bankrupt ; — Held : under 
these circumstances, the debt of the 



4503 


Part VI. — Performance of the Contract. 


however, unknown to the principal, who had 
never inspected the agent’s accounts : — Held : 
the tradesm^ might sue the ship owner for the 
amount of his claim, & it was not discharged by 
the acceptance of the agent. — Robinson v. Read 
(1829), 9 B. & C. 449 ; 4 Man. & Ry. K. B. 349 ; 
7 L. J. O. S. K. B. 236 ; 109 E. R. 167. 

AT^tations Avid, The ITunteman, [1894] P. 214. Refd. 

Thompson v. Percival (1834), 3 L. J. K. 13. 98. 


Acceptance after service of bankruptcy 

notice.] — See Bankruptcy, Vol. IV., p. 158, Nos. 
1486, 1487. 

.] — SeCf further. Contract, Vol. XII., 

pp. 468-469. 

Effect of payment.]— Nec Contract, Vol. XII., 
p. 469, Nos. 3820, 3821. 

2006. Effect of non-payment — No right to ques- 
tion amount.] — Where an account for goods sold 
is settled & the party gives a bill of exchange for 
the amount, but which bill is not paid, on an 
action brought, the party cannot go into evidence 
to impeach the charges in the first account which 
has been settled. — Knox v, Whalley (1794), 1 
Esp. 159 ; 170 E. R. 312, N. P. 

Annotation : — Refd. Lumsden v. Shipoote Land Co. (1906), 

75 L. J. K. 13. 665. 


.] — See, further. Contract, Vol. XII., 

pp. 469-471, Nos. 3822-3845. 

2007. Notice of dishonour — Time for giving.] — 
To a declaration for goods sold, deft, pleaded that 
he transferred to pltf. promissory notes made by 
L. & CO., etc., wdiich pltf. accepted on account of 
the debt, Sc that pltf. did not, within a reasonable 
time, pre^sent them. Replication, that, on the day 
before the transfer, & without fJie knowledge t)f 
pltf., L. & CO. “ became & were bkpts. & insolvent,” 
Sc that they “ continued such bkpts.,” etc., & 
unable to pay the notes ; tliat afterwards, Sc before 
a reasonabhi time for presentment, pltf. discovered 
the bkpey. Sc that, within a reasonable time after 
such discovejy, etc., he gave deft, notice of the 
premises. Sc offered to rtdurn the notes ; rejoinder, 
that pltf. did not give the notice till after the 
expiration of a reasonable time for presenting the 
notes for pa>mient. Demurrer : — Held : pltf. was 
only bound to give such notice within a reasonable 
time after he acquired the knowledge. Sc not, 
necessarily, befcjre the expiration of time for 
presentment. Judgnamt for i:>]tf. — Robson v, 
Oliver (1847), 10 Q. B. 704 ; 10 L. J. Q. B. 437 ; 
9 L. T. O. 8. 197; 11 Jur. 1056; 110 E. R. 
208. 


Effect of Invalidity.] — See Contract, Vol. XJI., 
p. 471, No. 3840 ; Biixs of Exchange, Vol. VI., 
pp. 493, 509-512, Nos. 3122, 3253-3255, 3203, 
3270. 

Avoidance of bill by seller’s own act — Right to 
sue on original consideration.] — See Bills op 
Exchange, Vol. VI., pp. 386, 387, Nos. 2538- 
2540. 

Lost instrument.] — Sec Bills of Exchange, Vol. 
VI., pp. 417-423 ; Contract, Vol. XII., p. 471, 
Nos. 3847-3853. 


H, Payment by Post. 

See Contract, Vol. XII., pp. 471-472, Nos. 
3847-3853. 

I. Joint or Joint and Several Contracts. 

See Contract, Vol. XII., pp. 472, 473, Nos. 
3854-3864. 


Sub-sect. 7. — In What Currency and at What 
Rate of Exchange Payment must be Made. 
See Damages, Vol. XVII., pp. 158-161, Nos. 
596-618 ; Money Sc Money-Lending, Vol. 
XXXV., pp. 169 et seq. 


Sub-sect. 8. — Appropriation op Sums Paid. 
See Contract, Vol. XII., pp. 474 et seq. 


Sub-sect. 9. — Payment by Instalments. 

See Part VI., Sect. 2, sub-sect. 9, ante. 

2008. Where goods delivered by instalments — 
Payment recoverable as instalments delivered.] — 
Upon a contract for twenty-four numbers or a 
periodical work, to be delivered monthly, at a 
guinea a number, pltf. may sue for the numbers 
actually delivered, although the contract be not 
reduced into writing, as required by Stat. Frauds. 
— Mayor v. Pyne (1825), 3 Bing. 285 ; 2 C. & P. 
91 ; 11 Moore, C. P. 2 ; 4 L. J. O. S. C. P. 36 ; 130 
E. R. 522. 

Annotation : — Apld. Howell V. Evans (1926), 134 L. T. 570. 

2009. .] — A. contracted with B. to 

suj)ply him with the whole of the Sevenoaks stone 
required at the Pembury reservoir, same to be 
delivered into trucks of the railway co. at Seven- 
oaks at 55. 3d. p(‘r ton : — Held : A. was entitled 
to payment on delivery for the quantities delivered 
from time to time. — Lockwood v. Tunbridge 
Wells Looai. Board (1884), Cab. & El. 289. 

2010. .] — A purchaser contracted to 

purchase a series of engravings from pltfs., who 
were the publishers, by signing a circular to the 
following effect : “ Please enter my name as a 

subscriber for ‘ the Cri(*s of London ’ ... to be 
sent to me as published, the price of each of the 
thirteen plates, £10 IO 5 . . . .” After pltfs. had 
delivered the first four plates of the series they 
called on deft, to pay for them, but he refused to 
do so till the entire set was published Sc delivered : 
— Held : the words ” to be sent to me as pub- 
lished ” made it clear that the contract was an 
instalment contract, Sc not an indivisible contract 
for the entire set Sc the fact that the price of each 
plate was stated to be 10 guineas, while there was 
no mention of the price of the whole set, showed 
that each instalment was to be paid for separately. 


dealer was extlngiiiRhod by the mer- 
chante taking the bill. — C usteen & 
Burk v. Danhon (1820), 1 Nfld. L. R. 
206.— NFLD. 

c. Cheque subsequently dis- 

horwvred.] — Delivery of a cheque which 
is subsequently dishonouroa is not 
payment of the price. — M^L aren's 
Trustee v. Argylls, Ltd. (1916), 
63 Sc. L. R. 67.— SCOT. 

d. Eetpress contract to accejit negoti- 
able indrument — No agreement to pay 
in money implied by reason of fraud.] 
— To action on the common counts 
for goods sold deft, pleaded that at 


the time of sale, pltf. agreed to & did 
receive in nayrnent to promissory 
notes made by one M. Pltf. replied 
that ho was induced to receive these 
notes* by fraud : — Held : pltf. could 
not recover, for there being an express 
contract deft.'s fraud could not create 
an implied one. — Sheriff v. McCoy 
(1868), 27 U. C. R. 697.— CAN. 

e. .] — Auger v. Thomp- 

son (1878), 3 A. R. 19.— CAN. 

PART VI. SECT. 4, SUB-SECT. 9. 

t. Effect of default in payment — 


Whole sum unpaid immediately pay- 
aide.] — Where an agreement for the 
conditional sale of goods provides that 
on default in payment of an instalment, 
the whole amount remaining unpaid 
shall become immediately due & pay- 
aole, & the ven lor takes possession of 
the goods on default by the buyer, such 
default operates under such provision 
to make the whole sum remaining 
unpaid “ the full amount then In 
arrear,” wltliln R. B. B. C. c. 203,8. 32, 
on pajTnent of which within twenty 
days the buyer may redeem the goods. 
— B. O. Independent Undertakers, 
lyTD. V. Majutimk Motor Car Co., 
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Sect. 4. — Payment ; Sub-aects. 9, 10 11, A. ifc B. ; 

sub-sect, 120 

—Howell v. Evans (1926), 134 L. T. 570 ; 42 
T. L. R. 310, D. C. 

2011. Option of buyer to look to either of joint 
ppchasers — Insolvency of one joint purchaser.] — 

By a contract under seal between A., a vendor, of 
the one part, & B. ife 0., joint purchasers, of the 
other part, B. & C. agreed to pay a certain sum for 
the subject-matter of sale, such payment to be 
made by instalments, & to be partly in cash, & 
partly by bills to be drawn by A., & accepted at 
his option by either B. or C. A. exercised this 
option by drawing upon C. & after a large portion 
of the purchase-money had been duly paid in 
cash, & by the acceptances of C. which had been 
duly honoured, A. further elected as to such 
portion of the balance of the purchase -money as 
was to be paid by bills, to take the acceptances 
of C. & received such bills accordingly. Before 
the bills became due, & while they were in the 
hands of third parties, both B. & C. stopped 
payment. A., after having proved against C.’s 
estate for the amount of the bills, & having received 
dividends thereon, sought to prove against B.*s 
estate for the b^ance of the purchase -money 
which remained unpaid in consequence of the in- 
sufficiency of C.’s estate : — Held : the contract 
was a contract to pay, <fc A. was entitled to have 
recourse to the estate of B. for the balance of the 
purchase -money remaining unpaid. — Re British 
& American Steam Navigation Co., Pe arse’s 
Claim (1869), L. R. 8 Eq. 506 ; 17 W. R. 1077. 


Sub-sect. 10. — Tender of Payment. 

SeCi generally, Contract, Vol. XII., pp. 319-332. 


Sub-sect. 11. — Interest on Price. 

A. In General, 

See, generally, Money <fe Money-Lending, Vol. 
XXXV., pp. 177-201, Nos, 64-281 ; Contract, 
Vol. XII., p. 671, Nos. 4753-1760. 

2012. Whether allowed — General rule.] — No 
interest allowed in Chancery for book debts. — 
Dolman v, Pritman (1670), 3 Rep. Ch. 64 ; 21 
E. R. 730 ; suh nom, Dat..bin v, Prettiman, 
Preem. Ch. 133. 

2013. .] — PiNOCK V, Willett (1733), 

Barnes, 228 ; 94 E. R. 889. 

2014. By agreement — In accordance with 

trade usage.] — One sells goods at three months’ 
credit ; but stipulates, in case the money is 
unpaid, that the vendee shall allow him a half- 
penny an ounce per month, till the debt is dis- 
charged. This allowance was according to an 
usage in that particular branch of trade, but 


above the legal rate of interest. The contract 
being a bond fide sale is not usurious. Otherwise, 
if it had been merely colourable, to cover a loan 
& evade the statute. — F loyer v, Edwards 
( 1774). 1 Cowp, 112 ; Lofft. 695 ; 98 E. R. 995. 
Annoiaticma : — Conjsd. Jestons v, Brooke (1778), 2 Cowp. 

79^: Sinclair v. Stoaveuson (1825), 10 Mooro, C. P. 46. 

Refa. Ex p, Aynsworth (1799), 4 Ves. 678 ; Long v. 

Storie (18^2), 9 Hare, 542 ; Miller v. Cook (1870), 35 J. P. 

245. Mentd. Jeffries v. Alexander (1860), 8 H. L. Cas. 

594. 

2016. Goods on sale or return.] — 

Deft., wlio had contracted for jewellery, was to 
return it in a twelve-month, & if he omitted to 
do so, to pay for it a certain price, with interest. 
Pltf. sued for the amount, the jewellery having 
been retained ; but the only counts in the declara- 
tion applicable to this case were a count for goods 
sold & delivered, & a count for interest on money 
due forborne. The jury having found a verdict 
for the sum demanded, with interest, the ct. 
refused to set aside the verdict, or to reduce the 
damages. — Harrison v , Allen (1824), 2 Bing. 

4 ; 1 C. & P. 235 ; 9 Moore, C. P. 28 ; 2 L. J. 
O. S. C. P. 97 ; 130 E. R. 205. 

Annctation : — Refd. Bianchl v. Nash (1836), 5 L. J. Ex. 252. 

2016. Agreement for payment of 

purchase-money by instalments — Compound in- 
terest.] — By a contract of sale, the purchaser is 
to pay a certain sum by six instalments, & also 

5 per cent, half yearly, from the day appointed 
for the payment of the second instalment, upon 
the four remaining instalments, until paid ; such 
additional sums by way of percentage to be 
secured by the bond of the purchaser. In the 
contract, & also in the declaration thereon, this 
additional percentage is called “ interest ” upon 
the instalments. Neither the instalments nor 
the additional percentage are paid as they become 
due, nor is any bond given : — Held : tlie pur- 
chaser is chargeable with interest upon the last 
four instalments until actual payment of those 
instalments, but the jury are not bound, either 
at common law or under Civil Procedure Act, 
1833 (c. 42), 8. 28, to give interest upon the addi- 
tional percentage treated by the parties as 
“ interest.” — Attwood v. Taylor (1840), 1 Man. 

6 G. 279 ; 1 Scott, N. R. 611 ; 133 E. R. 340. 
Annotation : — Refd. Coats V. Direction dor Disconto Gosell- 

sclmft (1916), 85 L. J. K. B. 973. 

.] — See, further. Money & Money- 

Lending, Vol. XXXV., pp. 180, 181, Nos. 95-109. 

2017, Whether inferred from course of 

deaUng.] — In the administration of the estate of 
deceased del)tor, claims were made in respect 
of certain tradesmen’s accounts, which included 
charges for interest. In each case accounts had 
been sent in, during the lifetime of debtor, chai'ging 
interest after one year’s credit. No objection 
was made by debtor to the charges, & he from 
time to time made payments on account of the 
amounts shown to be due. The heading of the 


Ltd. (B. C.), [1917] 3 W. W. H. 22; 
35 D. L. R. 551.— CAN. 

g. Refusal to pay part of second 
inskdment with plea of inferiority of 
goods — Abatement covered by amount 
of last instalTnent — l*remature with' 
holding of payment .] — Dick & Steven- 
son V, WOODSIDE Steel & Iron Co. 
(1888), 16 R. (C?t. of Sees.), 242 ; 26 
So. L. R. 165.— SOOT. 

PART VI. SECT. 4, SUB-SECT. 11.— A. 

2012 I. Whether allowed — Oenered 
rule.] — Winterburn v. Boon (1913), 
23 W. L. R. 556 ; 6 Sask L. R. 177; 
3 W.W. R. 1068.— CAN. 

2012 il. J— Where there is 

no time fixed or agreed for payment of 


the price of goods bmight nor was any 
demand of price made accompanied 
with an Intimation that interest from 
the date of demand would be charged : 
— Held : Interest could not by law be 
decreed for the period prior to the 
Institution of the suit. — Palmer v. 
Mat>hoo Persaud (1867), 2 Agra 131. 
— IND. 

2012111. .] — Haji Mahomed 

Haji Jiva V. SriNNEU (1900), I. L. R. 
24 Bom. 510.— IND, 

2012 iv. .1 — ^Where goods 

are sold & the price is to be paid on 
delivery, & delivery is not taken at the 
proper time, nor'ls the purchase-money 
then paid, the purchase -money does 
not carry Interest under Lord Tenter- 


den’s Act, as it Is not payable at a time 
certain ; but If the default of the 
purchaser In not taking delivery pre- 
vented the vendor from making the 
demand for Interest he would have been 
entitled to make under 3 & 4 Will. 4, c. 
48, 8. 28, if delivery had been taken at 
the proper time, interest by way of 
damages can be allowed to the vendor. 
— Raymond & Co. v. Fribdlander 
Brothers (1904), 23 N. Z. L. K. 9X7.— 
N.Z. 

20141. By agreement — In accord- 

ance with trade usoffe.]— Interest Is 
recoverable on goods sold on credit from 
the date on which the credit expired, 
where such is the usage of trade at the 
place where the goods are sold, although 
there may have been no previous 
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accounts sent to debtor by one of claimants con- 
tained the words “ 6 per cent, interest charged 
after twelve months* credit ’* : — Held : interest 
could not be charged, as no agreement to pay 
interest could be implied from the circumstances, 
& no demand with notice of a claim for interest 
had been made within Civil Procedure Act, 1833 
(c. 42), s. 28. — Ee Lloyd Edwards, Williams v. 
Trench (1891), 61 L. J. Ch. 22 ; 65 L. T. 463. 
Jnnotaiions Tautz v. Archdale (1895), 11 T. L. R. 

452. Refd. Re Anglesey, Wlllmot v. Gardner, [1901] 2 

Ch. 648. 

2018. -.1 — Tautz & Son v. Archdale 
(1895), 11 T. L. E. 452. 

2019. ,] — During a series of years a 

tradesman, in the yearly accounts which he 
delivered to his customer, charged him with 
interest on amounts which had been due for three 
years longer. The customer never objected 
to the charge for interest, & he from time to time 
made payments to the tradesman on account 
generally. At the time of the customer’s death 
a large amount was due from him to the trades- 
man for goods supplied : — Held : an agreement 
on the part of the customer to pay interest ought 
to be Merred from the course of dealing, & the 
tradesman was entitled to prove in the adminis- 
tration of the customer’s estate for interest as it 
had been charged, as well as for principal. — 
Eg Anglesey (Marquis), Willmot v» Gardner, 
[1901] 2 Ch. 548 ; 70 L. J. Ch. 810; 85 L. T. 
179 ; 49 W. K. 708 ; 45 Sol. Jo. 738, C. A. 
Annotations : — Refd. Pocahontas Fuel Co. Incorporated r. 

Ambatielos (1922), 27 Com. Gets. 148. Mentd. lie Angle- 
sey, De Galve v. Gai’dner, L1903J 2 Ch. 727. 

2020. Particular time fixed for payment.] — 

In a contract for the sale of goods, if any parti- 
cular time be limited for the payment of the price, 
the vendor is entitled to interest on the price 
from that time. — Mountford p. Willes (1800), 
2 Bos. & P. 337 ; 126 E. K. 1314. 

Annotations: — Consd. Gordon v. Swan (1810), 2 Camp. 

429, n. ; Slack v. Lowell (1810), 3 Taunt. 157. 

2021. .] — Though an agr^^ement for 

the sale of goods which were afterwards delivered 
give a certain day of payment for the price, 
interest does not run upon the sum due from that 
day. — Gordon v. Swan (1810), 12 East, 419 ; 2 
Camp. 429, n. ; 104 E. R. 164. 

Annotations: — Distd. Marshall v. Poolo (1810), 13 East, 

98 ; Harrison v, Allen (1824), 2 Bing. 1. Refd. Bell v. 

Free (1818), 1 Swan. 90 ; James v. Emery (1818). 2 Moore, 

C. P. 195 ; Higgins v. Sargent (1823), 2 B. & C. 348. 

2022. On balance of account struck between 

parties.] — The mere act of striking a balance, for 
goods sold, of an account between two parties, 
does not entitle the party, in whose favour the 
balance is, to interest from that time, unless the 
money then was to be paid. — Chalip: v. York 
(Duke) (1806), 6 Esp. 45 ; 170 E. R. 826, N. P. 

By statute.] — See Money & Money- 

Lending, Vol. XXXV., pp. 182-185, Nos. 117- 
142. 

E. IV/iere Bill or Note to he Given, 

2023. Interest allowed from due date of bill.] — 

Becher V. Jones (1810), 2 Camp. 428, n.; 170 
B. R. 1206, N. P. 

Annotations: — Refd. Farr r. Ward (1837), 3 M. & W, 25; 

L. C. & D. Ry. r. S. E. Ry., [1892] 1 Ch. 120. 

dealings between the parties, no engage- 
ment to pay interest, & no notice imder 
the Statute that Interest would be 
claimed. — B annerman v, Fullerton 
( 1862), 1 Old. 200.— CAN. 


2024. .] — ^When the goods are sold to be 

paid for by a bill of exchange, & the purchaser 
neglects to give the bill, the vendor is entitled to 
interest from the time the bill if given would have 
become due. — Porter v. Palsgrave (1810), 2 
Camp. 472 ; 170 B. R. 1221, N. P. 

2025. .] — If goods are sold to be paid for 

by a biU of exchange, in an action by the vendor 
against the purchaser for not giving a bill accord- 
ingly, interest will be allowed from the time the 
bill, if given, would have become due, whether 
deft, has, or has not, accepted the goods. — ^Boyce 
V. Warburton (1810), 2 Camp. 481 ; 170 E. R. 
1225, N. P. 

2026. .] — ^V’licre goods are sold So delivered 

upon an agreement by the vendee to pay for them 
by a biU at a certain date ; as interest would have 
run upon such bill, if given, it may be recovered 
in an action for the price of the goods brought 
after the time when such bill would have become 
due ; & it may be recovered as part of the 
estimated value of the goods upon the common 
count for goods sold & delivered. — Marshall v. 
Poole (1810), 13 East, 98 ; 104 E. R. 304. 
Annotations: — Distd. Edwards v. Vero (1833), 5 B. & Ad. 

282. Folld. Farr v. Ward (1837), 6 Dowl. 163. Apld. 

Davis V. Smyth (1841), 8 M. & W. 399. 

2027. -.] — Where goods are sold, to be paid 
for by a bill of a certain date, the price shall bear 
interest from the day when the bill would have 
been due, may be recovered as damages, on a 
special count for the non-delivery or non-payment 
of the bill. — Slack v, Lowell (1810), 3 Taunt. 
157 ; 128 E. R. 63. 

Anm)tations : — Distd. Hare v, Rickards (1831), 7 Bing. 254. 

Refd. Harrison v. Aden (1824), 2 Bing. 4. 

• 2028. .] — Where goods are sold & delivered, 

to be paid for by a bill at a certain date, if the bill 
be not given, interest on the price, from the time 
when the bill would have become due, may be 
recovered as part of the estimated value of the 
goods, on the common count for goods sold & 
delivered. — Farr v. Ward (1837), 6 Dowl. 163 ; 
3 M. & W. 25 ; Murp. & H. 274 ; 1 Jur. 825 ; 150 
E. R. 1041. 

2029. .] — In Jan. 1837, a carriage was sold 

& delivered by pltf. to deft. In Apr. following, 
deft, wrote to pltf. as follows : “ The document 
you have sent mo appears to bo in the nature 
of a bill, & being payable to your order, is good in 
the market ; just what I wished to avoid. The 
document I have wished to give you was simply 
my promissory note, payable to yourself,” etc. : 
— Held : this was some evidence to go to the jury 
of an agreement to pay for the goods by a bill 
or note, & therefore the jury might give interest 
on the price as part of the damages. — Davis v. 
Smyth (1841), 8 M. & W. 399 ; 10 L. J. Ex. 473 ; 
151 E. R. 1094. 


Sub -sect. 12. — Payment op Deposit. 

Earnest.] — See Part II., Sect. 4, sub-sect. 6, 
A,, ante. 

Recovery of deposit.]— Nos. 2689-2693, post. 

Styles v. Henderson (Sosk.), [1918] 
2 W. W. R. 394.— CAN. 

1. For what period allowed — Six 
l/car».]— H aynes v. Rogeiw (1841), 
2 Leg. Rep. 224. — IR. 


h. Agreement for pay^ 

ment of purchase^money hy instal- 
ments. }-~GihLOW & Co. V. Burgess 
(1824), 3 Sh. (Ct. of SesB.), 45.— SCOT, 
k. Discretion of 
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Part VII. — Rights of Unpaid Seller Against Goods. 


Sect. 1.— THE SELLER. 

See Sale of Goods Act, 1893 (c. 71), ss. 38, 39. 

2030. Agent himself responsible for price.] 

A trader here gives an order to his correspondent 
abroad to ship him certain goods, which the latter 
procures upon his own credit, without naming 
the trader here, & ships to him at the original 
price, charging only his commission : — Held : the 
correspondent abroad is so far a vendor as between 
him & the trader here that on the bkpcy. of the 
latter he may stop the goods in transitu by pro- 
curing the bill of lading from bkpt.’s brother ; 
& this though the trader here had before his 
bkpcy. accepted bills drawn on him by his corre- 
spondent for the amount of the goods ; such 
acceptances proveable under his commission 
amounting at most to part payment for the 
goods, which does not take away the vendor’s 
right to stop in transitu. — Fklse v. Wray (1802), 
3 East, 93 ; 102 E. R. 532. 

Annotations : — Apld. Falk V. Fletcher (1865), 18 C. B. N. S. 
403; Ireland v. Livingrston (1870), L. R. 5 Q. B. 516. 
Consd. Cassa-hoglou r. Gibb (1883), 11 Q. B. D. 707. Refd. 
Slffken r. Wray (1805), 6 East, 371 ; Nichols v. lTai*t 
(1831), 5 C. & P. 179; Edwards v. Brewer (1837), 2 
M. & W. 375 ; Jeukyns v. Usborne (1844), 7 Man. & G. 
•678 ; The Tigress (1863), Brown. & Lush. 38 ; Mollett 
•V. Bobinson (1870), L. R.5 C. 1\64G; Ireland r. Livingston 
(1872), L. R. 5 H. L. 395 ; Wegruelin v. Collier (1873), 
L. R. 6 H. L. 286 ; lie Bruno, Silva, Exp. Francis (1887), 
.56 L. T. 577. 

2031. .] — An agent of a bkpt. who has 

mad(^ liimself responsible for the price of goods, 
may stop them in transitu. But if, after they 
have reached a certain place, he give them a new 
destination in furtherance of bkpt.’s business, & 
in the course of bkpt.’s trade, when they arrive 
at the place of such destination, they vest in 
bkpt., & pass to his assignees. — Hawkes v. Ditnn 
(1831), 1 Or. & J. 519 ; 1 Tyr. 413 ; 9 Ju J . O. S. 
Ex. 184 ; 148 E. R. 1529. 

Annotation: — Refd. Hoald v. Carey (1852), 11 C. B. 977. 

2032. .] — Van Casteel v. Booker, No. 

1305, ante. 

2033. Agent of alien enemy sellng under 
licence.] — A trading licence from the Crown to 
British merchants to send a ship in ballast to an 
enemy’s port, there to receive & load a cargo, 
import it into this country, by legalising the pur- 
chase by the subject, legalises the sale by the 
enemy, & impliedly legalises the vendor enemy’s 
right to stop the goods in transitu after theh* 
arrival in port here, upon the intermediate in- 
solvency of the vendees, after a part payment 
only, which was offered to be refunded, & also to 
employ an agent hero for that purpose : & such 
agent having possessed himself of the goods, thc^ 
assignees of bkpt. vendees cannot recover from 
him the value of them in trover. — Fenton v. 
Pearson (1812), 15 East, 419 ; 104 E. R. 903. 
AnnoicAions : — Consd. Morgan v. Oswald (1812), 3 Tatmt. 

554 ; Flindt r. Scott (1814), 5 Taunt. 674. Refd. Monnett 
V. Bonham (1812), 15 East, 477. 

2034. Agent to whom bill of lading indorsed.] — 
H. shipped goods at Dimdee to the order of, & 
for P. in London. H. having ascertained shortly 
after the goods had been forwarded that P. had 
stopped payment, indorsed & forwarded the bill 
of lading to pltf., who demanded the goods of 
defts., wharfingers, in whose custody they were. 
Lefts, having refused to deliver the goods to pltf. : 
— Held : he had a sufficient title to sue for them 
in trover. 

The only question is whether H., having a right 


to stop in trartsitu^ has vested a right of action 
in pltf. by indorsement of the bill of lading . . . 
He could not do this more efficiently & correctly 
than by the general mode of transferring a bill 
of lading (Best, C.J.). — Morison v. Gray (1824), 
2 Bing. 260 ; 9 Moore, C. P. 484 ; 3 L. J. O. S. 

C. P. 201 ; 130 E. R. 305. 

Annotation : — Expld. Burgos v. Nasolmento (1908), 100 L. T. 

71. 

2035. Surety of purchaser.] — B., a trader in 
London, ordered goods to be sliipped to him by 

D. & CO., his correspondents at Dantzic,who were 
to draw for the amount on F. at Hamburgh, who 
had agreed to accept the bills upon receiving 
commission on the amount, & the bills of lading 
& invoices were to be transmitted to D. & co. 
from Dantzic to F. at Hamburgh, who was to 
forward them to B. in London ; F. accord- 
ingly accepted the bills of exchange drawn upon 
him Sc on the receipt of the bills of lading trans- 
mitted the same, which were made out to the 
order of the shippers & not indorsed, to B., in 
London, who received them, together with the 
invoices Sc letter of advice, five days after an act 
of bkpcy. committed by him. F. also became 
bkpt.. Sc the bills of exchange di’awn on him by 
D. Sc CO. were obliged to be taken up Sc paid by 
themselves: — Held: (1) F. had no right to stop 
t he goods in transitu^ being no more than a surety 
for the price & not vendor or consignor ; (2) one 
who was general agent of F. in London having 
obtained the bills of lading from bkpt. after his 
bkpcy. upon an agreement when tlie goods arrived 
to dispose of them, & to ai)ply the net proceeds 
to the discharge of such bills as had been di’awn 
against the goods, had no authority to retain 
the proceeds against tlie assignees of B. the bkpt., 
cither in respect of F. or in respect of a stopping 
in transitu on behalf of D. <fe oo., the shippers, 
who after his jiossession of them <fe after trover 
commenced by B.’s assignees for the value sent 
a letter to him approving of his having obtained 
possession of the bills of lading Sc the goods ; for 
at any rate there was no adverse stopj)ing in tran- 
situ, but the goods were obtained by agreement 
with the vendee after his bkpcy. ; even if deft, 
could be considered as agent for the sliippcrs 
at the time by relation. — Siffken v. Wray (1805), 
6 East, 371 ; 2 Smith, K. B. 480 ; 102 E. R. 
1328. 

2036. .] — According to the usage of the 

London dry goods market, a broker who buys for 
an undisclosed principal is personally liable to 
the seller for the price of the goods. 

D., a broker, bought of C. for undisclosed 
principals a quantity of gum sandi’ac then lying 
at the St. Katharine’s Dock, to be paid for on 
Saturday, Mar, 18, Sc obtained a delivery order 
from C., which he indorsed Sc gave to his principals 
on the faith of their representation that the 
goods were wanted for immediate shipment. D.’s 
principals, however, pledged the delivery order 
with a bank. Sc on the evening of Mar. 17 they 
stopped payment. On the morning of Mar. 18 
the bank sent the delivery order to the dock office 
in the city with a request for a warrant, which, 
they were told, would be ready on Monday. Notice 
of the delivery order having been lodged was sent 
by the dock co. in due course to their warrant 
office at the dock, where through a mistake of 
the messenger it did not arrive until three p.m.. 
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& in the meantime a clerk of D., who had, in 
accordance with the usage of the trade, paid the 
price of the goods to C. that morning, applied at 
the warrant office in C.’s name for a warrant for 
the goods, which was made out & given to him, 
as the goods were clear in the cargo ledger. 0. 
mdorsed the warrant to D., &, in consequence of 
what had happened, the dock co. on the Monday 
refused to act on the bank’s delivery order. In 
an action by the bank against the dock co., D. 
t was entitled to the goods, 

tor the bank had never obtained either actual or 
constructive possession of the goods, & D., having 
paid the price of the goods as surety for his prin- 
cipal^ was, notwithstanding his prior application 
^ d^Jivery order & endorsement thereof, 
entitled, by viitue of Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, to the benefit of the 
unpaid vendor’s lien subsisting in 0. 

What was the jiosition of the Imperial Bank ? 
They had a modified ownership in the goods, but 
they were not the actual owners. They were 
pledgees of the goods, they were armed with the 
delivery order, & they had a right, ... to require 
one of three things from the Docks co. They 
might go to the Docks co. & say : “ Here is our 
delivery order ; deliver us the goods standing in 
the name of Messrs. 0.,” who had given a delivery 
order. Of course, if nothing had intervened, that 
IS, if there had been no stop <fc nothing to prevent 
the Docks co. delivering the goods, they would 
have delivered the goods. . . . Or they might 
say to the Docks co. : “We do not want you to 
deliver the goods ; wo want you to hold them 
for us, <fe be our bailees (that is, instead of making 
actual delivery), <fc so to make a constructive 
delivery to us by entering them in our name in 
your books, by which we should become owners 
to the same extent as if th(jy had been delivered 
to us, & you to be our warehousemen or bailees 
of the goods for us.” Or they might have super- 
added to this second proposal a third thing ; 
they might have said : “ Besides entering our 

names in your books, give us a dock warrant, 
which will show our title to the goods, & enable 
us to confer a title by indorsement on the buyer 
of the goods” (Jessel, M.R.). — Imperial Bank 
V, London & St. Katharine Docks Co. (1877), 
5 Ch. D. 195 ; 40 L. J. Ch. 335 ; 30 L. T. 233. 

2037. Purchaser agreeing to buy goods — Subse- 
quent resale without right of possession.] — 
Jenkyns V. UsBORNE, No. 2236, 'post. 


Sect. 2.— THE UNPAID SELLER. 

See Sale of Goods Act, 1893 (c. 71), ss. 38, 39. 

2038. Whole purchase-price not paid — EHect of 
part payment.] — A consignor’s right of stopping 
goods in transitu is not taken away by the con- 
signee’s having partly paid for the goods. — 
Hodgson v. Loy (1797), 7 Term Kep. 440 ; 101 
E. R. 1005. 

AnnoiatUms : — Apld. Feise v, Wray (1802), 3 East, 93. 
Retd. Dixon v. Baldwen (1804), 5 East, 176 ; Ex ». 
Gwynne (1806), 12 Ves. 379 ; Stoveld v. Hughes (1811), 
14 East, 308 ; Bloxam v. Sanders (1825), 4 B, & C. 941 : 
Nichols V. Hart (1831), .6 C. & P .179 ,* Edwards v. Brewer 
(1837), 6 L. J. Ex. 135 ; Schotsmans v. L. & Y. By, 
(1867), 2 Ch. App. 332. ^ 

2039. -J—h^iSE V. Wray, No. 2030, ante, 

2040. Goods to be paid for on delivery — 
Delivery of part of goods without payment.]- 

It is not an entii*e waiver of a condition to be 
paid for goods on delivery, that the vendor allowed 
the purchaser to carry away a part of the goods 


without being paid for them. — P ayne v. Shadbolt 
( 1808), 1 Camp. 427 ; 170 E. R. 1009, N. P. 

2041. When unsettled account current 

between parties.] — A merchant in England sent 
goods of a given value to a merchant at Quebec 
for sale on his account. Before the goods were 
sold or the proceeds ascertained, the latter shipped 
three cargoes of timber to the former, to credit 
in account. Two of them arrived. Against the 
third, the consignor drew a bill for the amount, 
whilst it was in transitu. In the interval, the 
consignee dishonoured the bill & became ir^ol- 
vent : — Held : the consignor had a perfect right 
of stoppage in transitu, & was not bound to wait 
until the mutual accounts between him & the 
consignee were finally adjusted. — Wood v, Jones 
(1825), 7 Dow. & Ry. K. B. 126. 

2042. Acceptance of composition by seller.] 

— A. sold to B. a butt of wine, which was not 
delivered. B. compounded with his creditors, 
& the amount of th(^ wine was, by A.’s consent, 
included in the composition. The composition 
money was secured by bills, ^ A. had a claim 
against B. beyond the price of the wine. Be 
fore the whole of the composition was jiaid, B. 
demanded the wine of A., who refused to deliver 
it : — Held : he was bound to deliver it, as he had 
undertaken to do so ; & the doctrine with respect 
to stoppage in transitu did not apply under the 
circumstances. — Nichols v. Hart (1831), 5 C. 
& P. 179 ; 172 E. R. 929. 

2043. Buyer’s acceptance negotiated by 

seller — Insolvency of buyer.] — Bunney v, Poyntz, 
No. 2005, post, 

2044. -.] — Goods were sold under 
an invoice which expressed that they remained 
at rent. The vendee subsequently accepted a 
bill drawn by the vendor for the iirice which was 
negotiated by the vendor. Whilst the bill was 
running the vendor sold a pari, which, by his 
direction, was delivered by the vendor to the 
sub-vendee whom the vendor charged with ware- 
house rent for the part, which he paid. Sub- 
sequently the vendee became bkpt., & the bill 
was dishonoured ; — Held : the assignee of hkpt. 
vendee could not without paying the pric*-e maintain 
trover against the vendor for the residue of the 
goods which had remained in his hands. — Miles 
V. Gorton (1834), 2 Or. & M. 501 ; 4 Tyr. 295 ; 
3 L. J. Ex. 155 ; 149 E. R. 800. 

Anruitationa : — Apld. Tanner v. Scovell (1845), 14 M. & W. 

28. Consd. Grice v. Klcliardson (1877), 3 App. Cas. 319. 

Refd. GrifflthH v. Perry (1859), 1 E. & E. 680 ; Re Edwards, 

Ex J). Chalmers (1873), 8 Ch. App. 289 ; Re McLaren, 

Ex p. Cooper (1879), 27 W. K. 518. 

2045. .] — Gunn v, Bolckow, 

Vaughan & Co., No. 1387, ante. 

2046. Purchaser having rejected goods after 
paying price.] — A person who has purchased goods 
& has r(qected them after paying the price is not 
in the position of an unjiaid vendor under Sale of 
Goods Act, 1893 (c. 71), ss. 38, 39, & therefore has 
no lien upon the goods & is not entitled to retain 
possession of them until the money paid has been 
returned. — Lyons (J. L.) & Co. v. May & Baker, 
Ltd., [1923] 1 K. B. 085 ; 92 L. J. K. B. 075 ; 129 
L. T. 413. 


Sect. 3.— SELLER’S LIEN. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), ss. 39, 41-42, 
55 ; generally, Lien, VoL XXXII., pp. 215 
et seq, 

2047. Extent of lien — Bankruptcy of buyer — 
DiHerenoe between price & amount of composition.] 

— SmTH V, Bebman (1843), 1 L. T. O. S. 233. 
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Sect, 3. — Seller^a lien: Sub-sects, 1 <S; 2, A,t B, 

2048. Enloroement by injunction.] — ^Pltfs. having 
purchased goods abroad by the order of B. & co. 
of Liverpool, shipped the goods on board a ship 
belonging to B. & co. & by insertions in the bill 
of la£ng, retained or intended to retain a lien 
upon the goods until bills, which pltfs. had drawn 
on B. &; co. for the price of the goods, had been 
paid. Before the arrival of the ship in Liverpool, 
B. & CO. had become bkpt., & their assignees 
claimed the goods as being in the legal ownership 
of bkpts. : — Held : equity would interfere by 
injunction to preserve the property until the 
question of right had been tried at law. — ^M anlove 
V, Cabteh (1848), 12 L. T. O. S. 169. 

Rights as against mortgagee of buyer — Goods 
on hire-purchase agreement.] — See Mortgage, Vol. 
XXXV., pp. 309, 310. 

2049. Whether power of sale conferred.] — The 

lien at law upon a chattel for a portion of the 
price unpaid confers no right of sale upon the 
person having such lien, although the retention 
of the chattel may bo attended with expense. — 
Thames Iron Works Co. v. Patent Derrick 
Co. (1800), 1 John. & H. 93 ; 29 L. J. Ch. 714 ; 

2 L. T. 208 ; 6 Jur. N. 8. 1013 ; 8 W. 11. 408 ; 70 
E. R. 670. 

Annotations : — Mentd. Lievcsley v. Gilmore (1866), L. R. 1 

C. P. 570 ; Altken v. Bachelor (1893), 62 L. J. Q. B. 193. 

2050. Trover by purchaser against third party — 
During continuance of lien.] — purchaser of 
goods, of which the vendor retains possession with 
a lien for unpaid purchase-money, cannot maintain 
trover against a mere wrongdof r. Qu, : whether 
he can, if after the conversion he pays or tenders 
the purchase-money to the vendor. — Lord v. 
Price (1874), L. B. 9 Exch. 51 ; 43 L. J. Ex. 49 ; 
30 L. T. 271 ; 22 W. II. 318. 


Sub-sect. 2. — When Exercisabbe. 

A. In General, 

See Sale of Goods Act, 1893 (c. 71), s. 41, &, 
generally. Lien, Vol. XXXII., pp. 215 et seq. 

2051. Until price paid.] — Simmons v. Swift, 
Xo. 1042, ante. 

2052. .] — New v. Swain, No. 2060, post. 

2053. .] — On a .contract for the sale of a 

specific cliattcl on credit, time, without express 
stipulation, is not of the essence of the contract ; 
& the vendee, on tender of the price, though after 
the expiration of the period of credit, may maintain 
trover against the vendor to recover such chattel. 
The vendor cannot rescind the contract on non- 
payment at the day. 

The vendor’s right therefore to detain the thing 


Goods. 

sold against the purchaser, must be considered 
as a right of lien till the price is paid, not a right 
to rescind the bargain, dc here the lien was gone 
by tender of the price (Denman, O.J.). — ^Martin- 
dale V. Smith ^841), 1 Q. B. 389 ; 1 Gal. & Dav. 
1 ; 10 L. J. Q. B. 165 ; 5 Jur. 932 ; 113 E. R. 
1181. 

Annotations : — ^Reid. ChliuBry v. Viall (1860), 6 H. & N. 288 ; 

Page V. Cowasiee Ediilieo (1866), L. R. 1 P. C. 127 ; 

C^en V. Rootle, [1927] 1 K. B. 169. 

2054. Until possession obtained by buyer.] — 

Lackington V. Atherton, No. 1552, ante. 

2055, .] — Cooper v. Bill, No. 2076, post, 

2066. .] — Grice v, Richardson, No. 2061, 

post, 

2057. .] — Defts. contracted to buy a 

quantity of onions from pltf. After the arrival of 
the first shipment defts. paid certain sums on 
account thereof, & pltf. refused to deliver the 
second & third shipments until after the balance 
of the price of the first shipment had been paid. 
In an action by pltf. against defts. to recover the 
balance of the price of the first shipment, defts. 
counterclaimed for damages for non-delivery of 
the remainder of the goods : — Held : pltf. was 
entitled to recover on his claim, but he had no 
lien on the undelivered goods under Sale of Goods 
Act, 1893 (c. 71), ss. 39, 42, as the property in 
them had not passed to defts. & in the circum- 
stances he was not entitled to refuse delivery, & 
defts. were entitled to recover on the counterclaim. 
— Steinberger V, Atkinson & Co., Ltd. (1914), 
31 T. L. R. 110. 

2058. Felled timber.] — Qu, : upon the bkpey. 
of the purchaser of a chattel, viz. timber felled, 
whether the vendor has a lien, & may prove the 
deficiency. — Ex p, Gwynne (1806), 12 Ves. 379 ; 
33 E. R. 143, L. C. 

2059. Machinery fitted Into vessel — Vessel in 
possession of engineers during operations.] — 

Engineers contracted with debtor, the owner of 
a barge, to supply steam machinery to the vessel, 
at the docks of a dock co., for the price of £1,050, 
to be paid by approved bills ; one at three months 
for £260 when the boiler & engine should be placed 
in the vessel, one at three months for £260, & one 
at six months for £530, when the vessel should 
have made a trial trip. The vessel having been 
taken to the docks, was there entered in the name 
of one of the engineers ; &, whilst shipwrights & 
other agents of debtor Avere occasionally or con- 
stantly on board, the vessel remained in the pos- 
session of the engineers till the boat was ready to 
make a trial trip. In the interim the engineers 
had been paid £360, partly in cash, & partly by 
debtor’s acceptance, which they discounted. On 
the day appointed for the trial trip debtor filed 
a liquidation petition, & a receiver took possession 
of the vessel. A few days afterwards debtor’s 


PART VII. SECT. 8, SUB-SECT. 1. 
2049 i. Whether power of sale con - 
ferred .} — A vendor has a mere passive 
right to detention, & no right to sell. — 
McGregor v. Whalen (191 4), 31 
O. L. H. 643 ; 20 D. L. R. 48‘] : 6 

0. W. N. 653.-— CAN. 

m. Whether right of user .} — The 
vendor of a chattel holding It tinder his 
vendor’s Uen has no right to use it ; if 
he does the purchaser may refuse to 
accept or pay for it. — Duncan Motor 
Co. V. Hamman, [1920] 2 W. W. R. 
49.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

2061 i . Until price paid. ) — Kuttatan 
Chettt V. Palaniappa Chetty (1904), 

1. L. R. 27 Mad. 640.— IND, 

2061 U, .] — Teschemaker v. 

McLean, Mao. 1, 10.— N.Z. 


20541. Until possession obtained by 
buyer .] — Paton’s Trustees v. Finlay- 
SON, [1923] S. C. 872.— SCOT. 

n. Subject to terms of agree- 

ment .] — Where by the terms of a 
contract of sale of personal chattels a 
lien is to be retained thereon iu favour 
of the vendor until payment is made, 
such lien is not destroyed by any 
possession taken by the purchaser 
authorised by the contract in the usual 
course of such business. — Rkyneurt 
V. Van Walleohem (1916), 33 W. L. R. 
336 ; 9 W. W. R. 958.— CAN. 

o. Creditor's deed dishonoured — 
liight as against trustees of creditor's 
deed.] — D. sold to P. fifty chests of tea 
then stored in D.’e bonded stores ; 
took his acoeptcfiioe for the price & 
delivered him bonded certificates for 


tho tea. Subsequently fifteen of the 
chests wore delivered to P. who paid 
the rent duo on them & also paid some 
rent on tho remaining thlrty-fivo 
chests. P. then executed a creditor’s 
deed & his acceptance was dishonoured. 
In an action by the trustees of the 
creditor’s deed against D. to recover 
possession of tho thirty -live chests : — 
Held : D. was entitled to a lien as 
unpaid vendor. — Fraser v. Dalgety 
(1864), 2 W. W. & A’B. 227.— AUS. 

p. Hight as against seizure by 
sheriff.] — Piper v. Roberts (B. C.) 
(1910), 14 W. L. R. 446.— CAN. 

q. Movables on sugar estate sold 
db delivered on credit — Increase in value 
— Unpaid seller's lien unaffected.}— 
Roohbcoustb V. Dupont (1864), 2 
Moo. P. O. O. N. 8. 195.- MAURITIUS. 
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acceptance was dishonoured : — Held : the lien of 
the engineers for the unpaid price for the machinery 
&> their labour was not affected by their having 
agreed to take bills in payment, nor by the nature 
of the possession, nor by their having discounted 
debtor’s acceptance. — Re Westlake, Ex p. Wil- 
LOUGHBY (1881), 16 Ch. B. 604 ; 44 L. T. Ill ; 
29 W. R. 934. 

Annotation : — Reid. The Kelliin (1922), 39 T. L. 11. 41. 

Goods on hire-purchase agreement — Rights 
against mortgagee of buyer.] — See Mortgage, Vol. 
XXXV., pp. 309, 310. 

B, Possession of Seller as Agent. 

See Sale of Goods Act, 1893 (c. 71), s. 41, tfer, 
generally. Lien, Vol. XXXII., pp. 215 et aeq. 

2060. Purchaser paying rent.] — The buyer of 
goods agrees to leave them in the warehouse of the 
seller, paying a certain rent for the room : — Held : 
upon the dishonour of the bill given according to 
the bargain, in payment, the seller, who had still 
the goods in his warehouse, had a light to retain 
them until payment of the price. — New v. Swain 
(1828), Dan. & LI. 193. 

Annotation : — Reid. Castle v. Sworder (18G1), 4 L. T. 865. 

2061. .] — Unless actual possession of goods 

sold has been delivered to the purchaser, the vendor 
is not deprived of his riglit of lien as against the 
assignees of the purchaser, in the event of his 
insolvency. Where the vendors were also ware- 
housemen of the goods sold under an arrangement 
with the purchasers to pay warehouse rent : — 
Held : as the goods remained in the possession of 
the vendors, no actual delivery had been made 
to tlie purcdiasers, the vendor’s lien revived upon 
the insolvency of the vendees. — OuicK v. Richard- 
son (1877), 3 Ar)p. Oas. 319 ; 47 L. J. 1\ 0. 48 ; 
37 L. T. 077 ; 20 W. R. 358, l\ 0. 

2062. Goods in bond.] — ^A. buys two pipes 

of wine in bond ; the agent of the seller gives liim 
a delivery note, upon which one pipe is subse- 
quently d<*liv(U’ed to his order the other rema-ining 
in the bonded warehouse at a rent charged to A. ; 
he having become bkpt., his assignees claim that 
pipe on payment of the warehouse rent : — Held : 
the seller had a right to retain it until the duties 
advanced upon it were repaid him. — W inks t\ 
Hassall (1829), 9 13. & 0. 372 ; Dan. & LI. 312 ; 
7 L. J. O. S. K. B. 205 ; 109 E. R. 138. 

Annotation : — Refd. Miles v. Gorton (1834), 2 Cr. & M. 501. 

2063. Sale to sub-purchaser.] — D. bought 

of Y. forty-six puncheons of rum, lying in the 
warehouse of Y., at laverpool, & sold them to U., 
who was a clerk of Y., but carried on business for 
himself. D. gave C. an invoice, specifying the 
marks &; numbers of each puncheon, & took his 
acceptances for the piace. The rum, & the samples 
which had been taken, remained in Y.’s ware- 
house. The invariable mode of dehvering goods 
sold wliile they are in warehouses at laverpool, is 
by the vendor’s giving a delivery order to the 
vendee. D. was asked by C. for delivery orders, 
but declined giving any, except for two or three 
puncheons, which C. received. C. marked, 
coopered, & gauged the casks. While the bills 
were running, O. sold twenty-six of the puncheons 
to K., who paid him for them, & who, by C.’s 
permission, without the knowledge of D., gauged 
&; coopered the casks in the warehouse of Y., & 
marked them with his initials. O. gave an invoice 
to K., stating the marks & numbers of the casks, 
& by whom the rum was bonded. C. also, while 
the bills were running, sold eighteen puncheons of 
the rum to two other parties, to whom he gave 
similar invoices, & samples ; & who afterwards 
obtained three of the puncheons, on a delivery 

J. — VOL. XXXIX. 


order signed by themselves, but not by D. They 
paid C. for the whole. The bUls given by C. for 
the price of the forty-four puncheons were dis- 
honoured : — Held : O. never had acquired the 
actual possession of the rum, & on his dishonouring 
his acceptances, D. had a lien on it for the price ; 
& C.’s sub-vendees could not claim against D. the 
rum which remained undelivered to them. 

The very appropriation of the chattel is equiva- 
lent to delivery by the vendor, & the assent of the 
vendee to take the specific chattel, & to pay the 
price, is equivalent to his accepting possession 
(Parke, .T.). — Dixon v. Yates (1833), 6 B. & Ad. 
313 ; 2 Nev. & M. K. B. 177 , 110 E. R. 806 ; 
sub nom. Dixon v. Yates, Dixon v. Kaye, DixoN 
V. Bond, 2 L. J. K. B. 198. 

Annotations: — Apld. LockinKton v. Atherton (1844), 7 

Man. & G. 360. Consd. Godts v. Hose (1855), 17 C. B. 
229 ; Kemp v. Falk (1882), 7 App. Gas. 573. Refd. 
Townloy v. Oump (1835), 4 Ad. & El. 58 ; Jones v. Jones 
(1841), 8 M. & W. 431 ; Scott v. England (^1844), 2 Dow. & 
L. 520 ; Tanner v. ScovoU (1845), 14 M. & W. 28 ; Davies 
V. Lowndes (1847), 3 C. B. 808 ; Logan v. Le Mesurler 
(1847), 11 Jur. 1091 ; Petirson v. Dawson (1858), 27 L. J. 
Q. B. 248 ; Meyerstein v. Barber (1866), L. II. 2 C. P. 
38 ; Hellbutt v. Hickson (1872), 41 L. J. Q. B. 228 ; 
Jte McLaren, PJx p. Cooper (1879), 27 W. 11. 518. Mentd. 
BadlHcho Anilin und Soda Fabrik v. Hickson, 11906] A. C. 
419. 

2064*. .] — Miles v. Gorton, No. 2044, 

ante. 


0. Goods Partly Delivered. 

Sec Sale of Goods Act, 1893 (c. 71), s. 42 ; 
generally. Lien, Vol. XXXII., pp. 215 ei scq. 

2065. Whether lien exists over remainder — De- 
pendent on intention governing delivery.] — A part 
deliv(^ry of goods to vendee, will not vest the abso- 
lute right of possession to the whole in him, unless 
it be done in progress of the delivery of the whole ; 
but if it be clear that the intention was to separate 
the part delivered froiri the rest, the original right 
of lien which the vendor liad will still remain. 

Deft employed an agent to sell a certain 
quantity of hay in a stack, which ho did, to one 
O., A took his promissory note, payable at three 
months, to the agent himself, for the price. The 
agent immediately discounted the note with pltfs. 
his bankers. The purchaser at several times 
witliin the three months, carried away several 
tons of the hay, & afterwards sold the remainder 
to pltfs., allowing the note given by him to the 
agent to be taken as part payment, & receiving a 
further sum. The agent afterwards became bkpt., 
& upon demand being made by pltfs., after the 
three months had elapsed, to be allowed to take 
away the rest of the hay, deft, refused. In an 
action of trover for the hay ; — Held : (1) the fact 
of part having been delivered did not take away 
deft.’s lien ; but (2) deft, could not be considered 
as an unjiaid vendor, so as to revive the right 
of lien upon the expiration of the time for wliich 
the note was to run. — B unney v. Poyntz (1833), 
4 B. & Ad. 508 ; 1 Ncv. & M. K. B. 229 ; 2 
L. J. K. B. 55 ; 110 E. R. 569. 

Annotations: — As (1) Refd. Tanner v. Scovell (1843), 14 

M, & W. 28 ; lie McLaren, Ex p. Cooper (1879), 11 Ch. D. 

68. As to (2) Refd. Sykes v. Giles (1839), 5 M. & W. 645. 

Oenerally, Refd. Dixon v. Yates (1833), 5 B. & Ad. 313 ; 

Pooley V. Budd (1851), 14 Boav. 34 : Gunn v. Bolokow, 

Vaughan (1875), 32 L. T. 781. Mentd. NichoII v. Thomas 

(1860), 15 L. T. O. S. 50 ; Me Dofrlos, Eichholz v. Dofries, 

[1909] 2 Ch. 423 ; AUen v. Royal Bank of Canada (1925), 

95 L. J. P. C. 17. 

2066. Sale of delivered part to sub-pur- 
chaser.] — Dixon v. Yates, No. 2063, ante. 

2067. .] — Miles v. Gorton, No. 2044. 

ante. 

2068. .] — Townley v. Crump, No. 

2219, 'post. 
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Sect, 3. — Seller^ 8 lien : Sub-sect, 2, C. ; sub-sect. 3, 
A. cfc B.] 

2069, Property in remainder not passed.] — 

Steinbebger V. Atkinson & Oo., Ltd., No. 2067, 
ante. 


Sub-sect. 3. — Loss of Lien. 

A. In General, 

See Sale of Goods Act, 1893 (c. 71), ss. 41, 43, 
47, 6t, generallyy Lien, Vol. XXXII., pp. 215 
et aeq. 

2070. Goods in custody of third party — Carrier — 
As agent of buyer.] — One who has a lien on goods 
in his possession, if he afterwards deliver them to 
a ship carrier to be conveyed on account & at the 
risk of his principal, though unknown to the 
carrier, cannot recover his lien by stopping the 
goods in iramitu, & procuring them to be re- 
delivered to him by virtue of a bill of lading signed 
by the carrier in the course of his voyage. — 
Sweet v. Pym (1800), 1 East, 4 ; 102 E. R. 2. 
Annotation : — Refd. M'Coinbio v. Davies (1805), 7 East, 5. 

2071. .] — Guuney V. Behrend, 

No. 2314, post, 

2072. .] — Goods were consigned 

to pltfs.’ order to a station on defts.* railway, & 
the usual advice note was sent them by defts. On 
Apr. 12 pltfs. sold these goods to one J., payment 
half by cash, half by bill at three months due 
July 13 ; handed over the advice note to J. 
with an indorsement directing defts. to deliver the 
goods to J.’s order. On Apr. 24 J. handed over 
this delivery order to 1). as collateral security for 
the payment of money advanced to him by D. 
with a second indorsement ordering defts. to 
deliver the goods to D.’s order. But neither this 
delivery order nor that made by pltfs. was stamped 
in accordance with Stamp Act, 1870 (c. 97), s. 89. 
tl. becoming insolvent, D. on May 14 wrote defts., 
inclosing the delivery order, k, directing them to 
hold the goods to his order. To this he received 
the following reply from defts.’ goods manager, 
dated May 15 : “I have yours of yesterday 
inclosing transfer of rails & beg to say I hold them 
to your order ; but you will please produce this 
order when applying for the rails, k which order 
must also bear a transfer stamp by both parties 
transferring the goods, in accordance with the 
Act of Parliament. You will be aware they remain 
here at owner’s risk k subject to our usual rent- 
charges.” On May 19 D. affixed an adhesive 
stamp to each transfer, but omitted to cancel the 
stamps as required by Stamp Act, 1870 (c. 97), 
ss. 24, 89, k the same were never up to trial so 
cancelled. On May 23 defts. wrote to pltfs. 
asking if they consented to the goods being de- 
livered to D., to which pltfs. replied on June 23 
k 30, giving defts. formal notice to hold them to 
their, pltfs.’, order ; but upon indemnity being 
given by D. the goods were handed over to D. 
The bill given to pltfs. by J. in part payment of 
these goods not being met at maturity, pltfs. 
claimed the goods as partial unpaid vendors, & 
brought an acton against defts. for wrongfully 
parting with the possession of them ; — Held : (1) 
the condition in defts.’ letter of May 16 as to the 
transfer stamp was no qualificaton of their 
admission that they held the goods to D.’s order ; 
(2) the letter was an absolute attornment by the 
defts. to D., by which pltfs.’ right of possession 
as unpaid vendor was destroyed, & pltfs.’ were, 
therefore, not entitled to recover. — Pooley v. 
Great Eastern Ry. Co. (1876), 34 L. T. 637. 


2073. -•] — Trent Mining Co. v. 
Midland Ry. Co. (1881), Butterworth & Ellis’ 
Railway Rates & Traffic, App. C. 71, C. A. 
Annotation .—Apia. Ivens v. G. W. Ry. (1889), 53 J. P. 148. 

2074. Acts of ownership by buyer.] — ^A 

number of bales of bacon then lying at a wharf 
having been sold for an entire sum, to be paid for 
by a bill at two months, an order was given to the 
wharfinger to deliver them to the vendee, who went 
to the wharf, weighed the whole, k took away 
several bales, k then became bkpt., whereupon 
the vendor within ten days from the time of 
the sale, ordered the wharfinger not to deliver 
the remainder. By the custom of the trade the 
charges of warehousing were to be paid by the 
vendor for fouiteen days after the sale : — Held : 
the vendee had taken possession of the whole k 
the vendor had no right to stop what remained 
in the hands of the wharfinger. — H ammond v, 
Anderson (1803), 1 Bos. k P. N. R. 69 ; 127 
E. R. 384. 

Annotations : — Consd. Uanson v. Meyer (1805), 6 East, G14 I 
Simmons v. Swift (1826), 8 Dow. & Ry. K. B. 693. 
Distd. Bunney v. Poyutz (1833), 4 B. & Ad. 568. Apld. 
Swanwick v. Sotliern (1839), 9 Ad. & El. 895. Distd. 
lie McLaren, Ex- p. Cooper (1879), 11 Ch. D. 68. CoQSd. 
lie Kiell, Ex p. Falk (1880), 14 Ch. D. 446. Refd. Holder- 
ness V. Shacklcp (1828), 3 Man. Ry. K. B. 25 ; Dodson 
V. Wentworth (184ii). 4 Man. & G. 1080 ; Tanner v. Scovell 
(1845), 14 M. & W. 28. 

2075. .] — Tansley v. Turner, No. 

1221, ante. 

2076. -.] — On 8ept. 12, G. wrote to 
defts. as follows : “I will agree to purchase your 
oak timber at L. wharf, to be delivered free to 
boats when required, at so much per foot, naming 
the sum. Payment by bUl at four months date 
from measurement.” On Sept. 21, the contract 
was completed, k the following note signed by 
defts. the vendors : ” Sold to G. the oak timber 
at the prices mentioned in his letter of Sept. 12, 
delivered to boats. Payment, £100 by bill at 
one month, k balance by bill at four months from 
measurement.” The timber had been brought by 
defts. to the wharf at L. , belonging to a wharfinger 
on the canal where defts. were in the habit of 
conveying k depositing their timber to remain 
until sold, when it would be carried away by canal. 
On Oct. 7, G.’s agent measured the timber on the 
wharf, k marked it with G.’s initials, which were 
“ scribed ” & ” punched ” upon each piece, &; G. 
also employed men to ” square ” it for his trade 
purposes, k paid them £5 for so doing. On Oct. 15, 
whilst the squaring was going on, the bills were 
given to defts., k the first bill for £100 was duly 
paid, but before the four months bill became due, 
k whilst the timber remained at the wharf, G. 
became bkpt., k assigned all his estate to trustees, 
pltfs., who thereupon demanded possession of the 
timber, which was refused by defts., who then 
removed the whole of it from the wharf into theii* 
own custody, except enough to cover in value 
the £100 paid biU. An action was brought by 
pltfs., as trustees of bkpt.’s estate against defts., 
for detention of the timber, when a verdict was 
found for them with leave to move, k upon a rule 
to set aside the verdict k enter a nonsuit or a 
verdict for defts. on the ground that defts. were 
entitled to stay in transitu, the ct. having power 
to draw inferences of fact : — Held : it was not a 
question of stoppage in transitu, but whether the 
lien of the vendors had ceased by their allowing 
the vendee to deal with the timber, while it was 
in the custody of the wharfinger, as he had done, 
which was a question of fact upon the evidence ; 
k, as an inference of fact, there was an actual 
transfer of the possession of the timber to the 
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vendee, &> the vendors’ lien was gone, & they had 
no right to meddle with the timber. 

The vendee had taken actual possession of the 
timber. He had sent his agent to the place where 
the timber lay, who had measured & marked it 
with the initials of the vendee’s name ; he had 
expended money upon it in having it “ squared,” 
as it is termed, for the purposes of his business, & 
I think that he had thereby taken a possession of 
it, wliich excluded the vendors from afterwards 
saying that they still had a lien on the goods. . . . 
The case is answered by saying not that the 
irmisitus was or was not at an end, but that the 
vendors had parted with their lien by allowing the 
vendee to take possession of the goods, the same 
being at the time out of the vendors’ possession, 
& in the possession of a third person, the wharfinger 
(Pollock, C.B.). — Cooper v. Bill (1805), 3 
H. & C. 722 ; 34 L. J. Ex. 161 ; 12 L. T. 406. 

2077. Holding as bailee of seller.] — Pltfs., 

through T., who was acting for them in the matter, 
bought three old boilers which belonged to & were 
in the i)ossession of a paper co. While the boilci's 
still remained on the premises of the paper co., 
T. sold them to H. for £60, on 1 he terms that 
£20 should be paid before the removal of the 
first boiler & the balance of £40 by Dec. 1909, 
& in Oct. 1909, T., by letter, informed the 
paper co. of the sale to H. Subsequently II. sold 
the boilers, which still physically were in the paper 
co.’s possession, to defts. & paid £10 on account 
to T., but paid no more. There was no acknow- 
ledgment by the jiaper co. to II. that they held 
the boilers on his behalf : — If eld : pltfs. were not 
precluded from setting up their right of Hen as 
unpaid sellers by the fact that they had through 
T. infoimed the jjaper co. of the sale to II. 

I agree that it is not n(^cessary to have an 
acknowledgment to pass the possession. ... It 
may be done by sometliing in the nature of a 
delivery order (Vaughan- Williams, Ij.J.). — 
PouLTON & Son v. Anglo-American Oil Co., 
Ltd. (1911), 27 T. L. K, 216, C. A. 

2078. Goods in possession of seller — Resale by 
purchaser — Delivery to sub-purchaser — Unreason- 
able delay In objecting to delivery.] — A. at Bristol 
sells goods to B. to be paid for by B.’s acceptance 
of a bill to be drawn by A. : the goods arc weighed, 
but remain in A.’s warehouse, who omits to draw 
the bill. B. sells a specific & ascertained portion 
of these goods to C. in London who pays for them, 
& transmits B.’s order to A. for the delivery of 
them. On the fourth day after A.’s receipt of the 
order B. becomes bkpt., & then A not before, A. 
refuses to deliver the goods to C., insisting that 
he has a lien upon them for the price. C. may 
maintain trover against A. ; for he was bound 
at all events to notify his refusal immediately. — 
Green v. Haythorne (1816), 1 Stark, 447 ; 171 
E. B. 525, N. P. 

Annotation : — Distd. Townloy v. Cnimp (1835), 5 L. J. K. 13. 

11 . 

2079. .] — MiIxES V. Gorton, No. 

2044, ante. 

2080. Conversion by seller.] — Gurr v. 
CuTHBERT, No. 2665, post, 

2081. Payment taken In promissory note — 
Negotiation of note — ^Effect of dishonour.] — Bunney 
V. PoYNTZ, No. 2065, ante. 


2082. -.] — ^Miles V. Gorton, No. 2044, 

ante. 

2083. Delivery order — Goods partly removed.] — 

Hammond v. Anderson, No. 2074, ante. 

2084. Negotiated to third parties — Warrants 

In use In Iron trade.] — ^M erchant Banking Co. 
OP London v. Phcenix Bessemer Steel Co., No. 
1838, ante. 

2085. .] — ^A delivery order was given 

by defts. to F. for 2,640 bags of mowra seed, 
wliich formed part of a consignment of 6,400 bags. 
F. gave defts. a cheque therefor 4& indorsed the 
delivery order to pltfs., who took it in good faith 

for valuable consideration. F.’s cheque having 
been dishonoured, defts. refused to give delivery 
of the seed to pltfs.: — Held: (1) the delivery 
order was a doemnent of title to the goods which 
had been “ transferred ” by defts. to F. within 
the meaning of Factors Act, 1889 (c. 45), s. 10, 
& Sale of Goods Act, 1893 (c. 71), s. 47, & having 
been transferred by F. to pltfs., who took it in good 
faith & for valuable consideration, defts.’ right of 
lien as unpaid vendors was defeated ; (2) the 

delivery order was valid notwithstanding that it 
related to goods which were not specific. — Ant. 
Jurgens Margarinefabrikken v. Dreyfus 
(Louis) & Co., [1914] 3 K. B. 40 ; 83 L. J. K. B. 
1344 ; 111 L. T. 248 ; 19 Com. Cas. 333. 

AnmMion : — Distd. Laurio & More wood v. Dudln (1926), 

134 L. T. 309. 

2086. Recovery of Judgment for price of goods.] — 

After judgment against the purchaser of a lease- 
hold house & furniture, lien of the vendor upon the 
house &; furniture, & proof under a commission of 
bkpey., against the x)urcluiser for the deficiency. — 
Exp. Seaforth (1812), 19 Ves. 235 ; 34 E. R. 505 ; 
mih nom. Re Wilkinson, Ex p. Seaforth, 1 Rose, 
306. 

2087. .] — A. sells to B. a carriage, to be 

paid for partly by a bill u])on the delivery, & 
partly by a bill at a future day, & B. neglecting 
to take the cariiage, A. obtains a verdict against 
him for goods bargained sold. Until the amount 
is i>aid to A., lie has a lien upon the carriage, & 
the sherifX cannot seize it under a fi. fa. against 
the goods of B. — Houlditcii v. Desanges (1818), 
2 Stark, 337 ; 171 E. R. 666, N. V. 

2088. .] — The right of an unpaid vendor 

to lien over goods in the hands of his agent is not 
taken away by the fact that tlio vendor has 
recovered a verdict for their price against the 
purchaser, &, under a county ct. order for payment 
of the debt by instalments, has been i^aid one 
instalment of it. — Scrivenp:r v. Great Northern 
Ry. Co. (1871), 19 W. R. 388. 

2089. Pledge of bill of lading.] — ^Adelphi Bank, 
Ltd. V. Halifax Sugar Refining Co., Ltd. 
(1887), 4 T. L. R. 21, C. A. 

]i. Waiver. 

Eee Sale of Goods Act, 1893 (c. 71), s. 43 ; 
(jenerally. Lien, Vol. XXXII., pp. 215 et seq. 

2090. Claim to retain on ground other than lien — 
Omitting to mention lien.] — B oardman v. Sill 
(1808), 1 Camp. 410, n. ; 170 B. R. 1003, N. P. 
Annotations: — Consd. Wlilto v. Gainer (1824), 9 Moore, 

C. P. 41. Distd. Scarfo v. Morjfan (1838), 4 M. & W. 270. 

Consd. Dirks v. Richards (1842), 4 Man. & G. 574. Apld. 

Weeks v. Goode (1859), 6 O. B. N. S. 367. Refd. Storr v. 

Crowley (1825), M‘Cle. & Yo. 129 ; Owen v. Knight (1837), 


PART VII. SECT. 3, SUB-SECT. 3.— A. 

2081 i. Payment taken in promissory 
note — Negotiation of note — Effect of 
disJnmour .] — Adair v. Malone (1827), 
1 Hud. Sc B. 19.— IR. 

-.] — Graham v. 


Crouciiman (1918), 41 O, L. R. 22 ; 39 
D. L. R. 284 ; 13 O. W. N. 105.— CAN. 

PART VII. SECT. 3, SUB-SECT. 3.—B. 

r. Delivery condUioTud upon cash 
payment — Non-fulfilment of condition — 


Whether lien waived. '\~-V\tt. agreed to 
purchase cattle Ivom deft, for cash, Sc 
paid a deposit. On his arriving at 
deft. *8 station, the cattle were counted, 
& deft, allowed pltf. to start them 
on their journey. Pltf. did not pay 
the balance in cash. Deft, retook 
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Sect* 3. — Seller's lien : Sub-sccL 3, Sect, 4 : 

Svb-secis, 1 <fc 2.1 

4 Bing, N. C. 64 ; Roineey v, N. E. Ry. (1863), 2 Now Rep. 

300 ; Yungmann v, Briesemami (1892), 67 L. T. 042. 

Mentd. Goblnd Chunder Sein v. Ryan (1861), 9 Moo. Ind. 

App. 140. 

2091. .] — A person having a lien upon 

goods, does not waive that lien by the mere fact 
of his omitting to say that he claims the goods in 
that right, when they are demanded. Nor is it 
sufficient evidence of a waiver of his lien that he 
bought those goods with others, & also refuses to 
dehver up the other goods, though he has no 
lien on them ; the sale of both sets of goods being 
void. 

Deft, keeps the goods, not saying in what right ; 
& pltfs. seek to recover them in an action of trover. 
To do that, he having a lien, they must tender 
him the amount of his lien, before they have a 
complete right to the goods (Best, O.J.). — ^WniTE 
V. Gainer (1824), 2 Bing. 23 ; 1 C. & P. 324 ; 9 
Moore, C. P. 41 ; 2 L. J. O. S. C. P. 101 ; 130 
E. 11. 212. 

Annotations : — Refd. Owon v. Knight (1837), 4 Bing. N. C. 

54 ; Yungmann v. BrioHcmann (1892), 67 L. T. 642. 

2092. — — .] — refusal, grounded on a 

claim of right, to deliver up goods on demand, is 
evidence of a conversion, though deft, may have 
a lien on them. — Cannee v. Spanton (1844), 8 
Scott, N. 11. 714 ; 14 L. J. C. P. 23 ; 8 Jur. 1008 ; 
sub nom, Catjnce v, Spanton, 7 Man. & G. 903 ; 
135 E. K. 367. 

2093. By claim to retain with other goods — No 
lien claimed on other goods.] —White v. Gainer, 
No. 2091, ante, 

2094. Levying execution on the goods.] — A 

party, who having a lien on goods, causes them to 
be taken in execution at his own suit, loses his lien 
thereby, although the goods are sold to him under 
the execution, are never removed off his premises. 
— Jacobs i?. Latour (1828), 5 Bing. 130 ; 2 Moo. 
& P. 201 ; 6 L. J. O. S. C. P. 243 ; 130 E. K. 
1010. 

Annotations : — Consd. JudHon r. Etheridge (1833), 1 Cr. & M. 

743. Distd. Compston v. Haigh (1836), 5 L. J. O. P. 99 ; 

Scarfe v. Morgan (1838), 4 M. & W. 270 ; Forth v, Simpson 

(1849), 13 Jur. 1024. Refd. Jackson v. CJummins (1839), 

5 M. & W. 342. Mentd. The Repulse (1845), 2 Wm. Rob. 

398 ; Hamilton v, Harland & Wolff, The Acacia (1880), 

42 L. T. 264. 

2095. Election to appropriate payment — To par- 
ticular purchase.] — A factor in London purchased 
from time to time silk for R., & paid for the same. 
Remittances were made by R. generally, & not 
on account of any X)articular purchase. A general 
account current was kept by deft., & then rendered 
to & checked by R., & the next account began with 
the balance of the preceding one. After the i)ur- 
chase of a certain lot of silk by the factor, which 
R. sold shortly afterwards to pltf,, two such 
accounts were delivered & balances struck in 
favour of R., showing that the factor had, subse- 
quent to the purchase of this silk, received 
remittances from R. amply sufficient to cover 
both its price also the preceding items of the 
amount against him. Subsequently, the balance 
being much against R., the factor sold this lot of 
silk, among others, to recoup himself : — Held : 
the accounts showed an election by the factor to 
appropriate the remittances about the time of the 
purchase of this lot of silk in payment of the 
advance on account thereof, &> they were therefore 
not entitled to sell it, as against pltf., to recoup 


themselves. — Siebel v. Springfield (1863), 3 
New Rep. 36 ; 9 L. T. 324 ; 12 W. R. 73. 
Annotations : — Refd. Johnson v, Steor (1863), 15 C. B. N. S. 

330. Mentd. Do Comas v. Prost (l865), 3 Moo. P. C. C. 

N. S. 158. 

2096. Execution of composition deed.] — X. 

bought hops of T. on a custom known in the hop 
trade as W. O., i.e. the hops were to wait the order 
of X. in T.’s warehouse, & to be charged for ware- 
house room & insurance. X. paid for the hops 
by bills of exchange, which were dishonoured at 
maturity. X. afterwards registered a deed of 
composition which was assented to & executed by 
T. to the full amount of liis debt in respect of the 
dishonoured bills : — Held : assent & execution of 
the deed operated as a proof in bkpey., & therefore 
an abandonment of his lien for unpaid purchase- 
money. — Re Oxley, Ex p. Turnbull (1868), 19 
L. T. 463 ; 17 W. R. 200. 

Annotation : — Mentd. Itr Poters & \\Arbiirton, Ex IJoyds 

Banking Co. (1869), 17 W. R. 492. 


Sect. 4. —STOPPAGE IN TRANSITU. 

Sub -SECT. 1.— In General. 

Sec Sale of Goods Act, 1893 (c. 71), ss. 44-40. 

2097. Right lies in unpaid seller.] — If the pm-- 
chaser of goods to be paid by bill, after giving his 
acceptance during the time of credit, while the 
goods are in transitu , seUs them to a tliird person 
for a valuable consideration, without transferring 
any bill of lading to him, the right of the original 
vendor to stop the goods in tranmtu is taken 
away. 

The consignors are in the situation of paid 
vendors (Lord Ellenbojiough, C.J.). — Davis v, 
Reynolds (1815), 4 Camp. 267; 1 Stark. 115; 
171 E. R. 85, N. P. 

Annotations: — Refd. Dixon v. Yates (1833), 5 B. & Ad. 

313. Mentd. Strother v. Barr (1828), 5 Bing. 136. 

2098. .]— ] Phelps, Stokes & Co. v. Comber, 

No. 2289, post. 

Who is an unpaid seller.] — See Sect. 2, ante. 

2099. Right to retake goods — In state in which 
they arrive — Materiality of damage.] — Berndtson 
V. Strang, No. 2279, post. 

2100. .] — Phelps, Stokes & Co. v. Comber, 

No. 2289, jwst. 

2101. Seller’s knowledge of destination — Whether 
material.] — B., residing at Birmingham, ordered 
goods for the Valparaiso market of defts., who had 
a house at Manchester. Defts. duly forwarded 
them to L. H. & co., shipping agents at Liverpool 
employed by B. to receive eSc forward his goods, 
they forwarded also some pattern cards, <fc in their 
letter to L. H. & co., said “ Wo have forwarded by 
Pickford’s the pattern cards of four cases sent by 
them this evening, marked, etc., for shipment to 
Valparaiso ; you will see the same put on board, 
with the goods <fc property, directed as B. may 
direct the same to be shipped.” They sent the 
invoice of the goods to B. The goods were loaded 
by L. H. & co. on board a vessel for Valparaiso, 
but were afterwards rclanded by an order of an 
agent of B. & sent back to defts. to be differently 
packed. Before the day of payment for the goods 
or the repacking, B. became bkpt. Defts., 
having kept the goods, the assignees brought 
trover: — Held: (1) the possession of the goods 
as well as the property vested in B. when B.’s 
agent exercised the ownership of relanding the 


poasepslon of the cattle : — Held : deft, 
had not waived his right of lien. — K id- 
]MAN V. Patterson (1887), 8 N. S. W. 
L. R. 290 ; 4 N. S. W. W. N. 45.— AUS, 


PART VII. SECT. 4, SUB-SECT. 1. 

t. Effect of .} — Stoppage in tran- 
situ does not rescind a contract on the 


sale of goods, but merely gives the 
vendor a Hen on the goods for their 
price. — Brassert v. MoEwen (1885), 
10 O. R. 179.— CAN. 
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goods & sending them to be repacked ; that the 
tranaitua would have ended there had it not been 
already determined by the original delivery to 
L. H. & CO. ; & deft.’s knowledge that the goods 
were to bo sent to Valparaiso & of which they 
informed L. 11. & co., made no difference ; (2) the 
vendors, though in th(^ lawful possession of the 
goods had no right to retain them as against the 
assignees. — V aupy v. Gibson (1847), 4 C. B. 8.37 ; 
10 L. J. C. P. 241 ; 9 L. T. O. S. 434 11 Jur. 

82C ; 136 E. R. 737. 

Annotatiom : — As to (1) Distd. Cook, Kx v. Kosevear 
China Clay Co. (1879), 11 Ch. J). 500. Apld. Kendal v. 
Marshall Stovena (1883), 11 Q. B. D. 350 ; Rc Isaacs, 
Rxp. Miles (1885), 15 Q. B. D. 39. 

2102. Purchaser a partner in seller’s firm.] — 

Me McLaren, Ex p. Cooper, No. 2238, post. 

2103. Purchaser a passenger by ship carrying 
goods.] — L yons v. IIoffnung, No. 2197, post. 

2104. Relation to third parties— Execution credi- 
tor of purchaser — Process out of Mayor’s Court.] — 
(1) If A. sells goods to B. according to B.’s 
directions sends them to C. a wharfinger, to be by 
him forwarded to B. ; while they are in O.’s hands 
they may bo stopped in transitu by A. 

(2) The right of a consignor to stop goods 
in transitu is not divested by the goods, while in 
their transit, being attached by ])rocess out of the 
t't. of the Mayor of London at tli<i suit of a creditor 
of the consignee. — S mith v. Goss (1808), 1 Cami>. 
282 ; 170 E. R. 058, N. P. 

Annotaiions ; — As to (1) Consd. Bctholl v. Clark (1887), 19 
Q. B. D. 553. As to (2) Refd. Unitod StaioH Stool Products 
Co. V. G. \V. By. (1914), 83 L. J. K. B. 1(550. Gnierally, 
Refd. PoarHon v. Goschen (18(31), 17 C. J3. N. S. 352. 

2105. Right paramount to lien of carrier 

against purchaser.] — An usage for cari'iers to 
retain goods as a lien for a general balance of 
account between tliem the consignees, cannot 
affect the riglit of the consignor to stop flie goods 

transitu. Senible : such a lien could not be 
establish(‘d ev(‘n by agreement bidween the carrier 
the consignor. — O pfeniieim v . Russeub (1802), 
3 Bos. & P. 42 ; 127 E. R. 24. 

Annotations .* - 001184. Bichardson v. Gohh (1802), 3 Bos. P. 
119 ; Morlcy v. Hay (1828), 3 Man. By. K. B. 39G ; 
Jackson v. Nichol (1839), 5 Binp:. N. C. 508 ; Booth S.S. Co. 
r. Cargo Fleet Iron Co., [191(5] 2 K. B. 570 ; United States 
Steel Products Co. v. G. \V. lly., [191C1 1 A. C. 189. 
Refd. Harris v. l^ackvvood (1810), 3 Taunt. 2(54; Louck- 
hartv. Cooper (1836), 3 Bing. N. C. 99 ; Pearson v. Goschen 
(1864), 17 C. B. N. S. 352. 

2106. — .]— Morley V. Hay, No. 2255, 

post. 

2107. .] — C. ])urcliased goods of pltf. 

in London, & ordered them to be forwarded fo 
Guernsey, by the care of d(ift., O.’s shipping agent 
at Southampton. Heft, took th(i goods from the 
warehouse of a London & Southampton waggoner, 
by whom they had been bT*ougbt from London, 
paid the waggoner’s charges, &; shipped the goods 
for Guernsey in deft.’s name. 0., who was in- 
solvent, wrote at the request of pltf. to deft, to 
reland the goods without saying why ; deft.’s 
clerk, in his master’s absence, obtained a custom- 
house order for that purpose, but before he had 
relanded the goods, the vendor of other goods sold 
to C., & shipped in the same vessel, although a 
stranger to & without authority from pltf., ordered 
deft.’s clerk to stop the goods sold by pltf. to C. ; 
when deft.’s clerk promised that deft, should hold 
them for the owner ; — Held : deft.’s having taken 


these goods from the waggoner, & having paid the 
waggoner’s charges & shipped the goods, was not 
such a determination of the iransiius to Guernsey 
as to authorise deft to hold the goods in assertion 
of a lien for a general balance due to him from 0. 
— Nichoixs V. Le Feuvre (1835), 2 Bing. N. C. 81 ; 
1 Hodg. 255 ; 4 L. J. C. P. 281 ; 132 E. R. 32 ; 
suh nom. Slater v. Le Feuvre, Nicholls v. 
Le Feuvre, 2 Scott, 146. 

2108. .] — The vendors of goods, an 

American co., authorised their agents, on the 
arrival of the goods in England, to deliver the 
goods to a railway co., for carriage to the buyers 
upon the L^rms of a consignment note which con- 
tained a condition that all goods delivered to the 
co. would be received & held by them subject to 
a lien for money to them for the carriage of <fc 
other charges upon such goods, & also to a general 
lien for any moneys due to them from the owners 
of such goods upon any account. Tlie vendors* 
agents accordingly delivered the goods to the 
railway co. for carriage to the buyers. The 
vendors had paid all freight Sl charges in respect 
of the carriage of the goods. While the goods were 
still in the possession of the railway co. as carriers 
the vendors, being unpaid & having been informed 
that the buyers were insolvent, gave notice of 
stoppage in transitu to the railway co. The buyers, 
who had meanwhile become owners of the goods 
by indors(‘ment & delivery of the bill of lading, 
were indebted to the railway co. in the sum of 
£1,170 on a general account. The co. claimed, 
under the condition in the consignment note, that 
they had a lion as against the vendors in respect 
oC the £1,170 due from the buyers ; — Held : the 
condition did not confer on the railway co. a right 
to assert a general lien on the goods in respect of 
the debt of the buyers in priority to the vendor’s 
right of stoppage in transilu. — United States 
Steel Products Co. v. Great Western Ry. Co., 
[1916] 1 A. 0. 189 ; 85 L. J. K. B. 1 ; 113 L. T. 
886 ; 31 T. L. R. 561 ; 59 Sol. Jo. 648 ; 21 Com. 
Cas. 105, H. L. 

Annotations .’—Consd. Booth S.S. Co. v. Cargo Fleet Iron Co., 

1 1916) 2 K. Ti. 570. Mentd. Denholm v. Shipping Controller 

(1920), 124 L. T. 378. 

2109. Rights acquired for value .] — Jtc 

Knight, Ex p. Golding, Havis & Co., I/rD. No. 
2294, post. 

Purchasers from purchase.] — See 

Sect. 5, post. 

2110. Consignment of money— To meet particular 
account.] — When a party remits money on a parti- 
cular account or for a particular purpose, & the 
consignee becomes insolvent, it may be stopped 
in trayisiiu ; aliter where it is a general remittance 
from a debtor to his cn^ditor on account of his 
debt. — Smith v. Bowles (1797), 2 Esp. 578 ; 170 
E. R. 461, N. P. 

2111. To meet general account.] — S mith v, 

Bowles, No. 2110, ante. 


Sub-sect. 2. — When Right Arises. 

See Sale of Goods Act, 1893 (c. 71), s. 44. 

2112. Insolvency of buyer.] — A. being beyond sea, 
consigns goods to B., then in good circumstances 
in London, but before the goods arrive, becomes a 
bkpt. If A. can by any means prevent the goods 
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2112 i. Insolvency of buyer.] — A 
vendor, who, In good faith & in ignor- 
ance of the embaiT£L8aed circnmatancoa 
of a customer, sold goods to him, may, 
on discovery of the customer’s Insol- 
vency, exercise the right of stoimage 
in transitu . — Couture v. McKay, 


Hudson’s Bay Co., Claimants (1889), 
0 Man. L. 11. 273.— CAN. 

2112 ii. .1 — ^When goods are con- 
signed on credit by one merchant to 
another, & whilst on their way & 
before they are delivered the con- 
signee becomes Insolvent, the con- 
signor by law is permitted to resume 


possession of the goods or what is 
called stoppage in transitu . — Barnks 
& Co. V. Francisco Lopez (1864), 5 
Nfld. L. R. 89.— NFLD. 

2112 iil. .] — SCHEINFIELD’S 

Trustee v. Murray & Co., [1920] 
C. P. D. 87.— S. AF. 
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Sect, 4 . — Stoppage in transitu: Sub-sects, 2 

coming into the hands of B. or the assignees, it is 
allowable in equity, & B. or the assignees, shall 
have no relief in equity. — Wiseman v, Vandeputt 
(1690), 2 Vern. 203 ; 23 E. B. 732. 

Annotations : — Apld. Snee v. lYcscot (1743), 1 Atk. 245. 
Consd. Llckbarrow v. Mason (1787), 2 Tenu llep. 63. 
Anld. HoVlcrson v. hoy (1797), 7 Term Rep. 440. Cqnsd. 


Apld. Hdclgrson v. hoy (1797), 7 Term Rep. 440. Consd. 
Gibson V. Carriithers (1841), 8 M. & W. 321. Retd. 
Bcott V. Sumian (1742), Willes, 400 ; Dixon v. Baldwon 
(1804), 5 East, 175 ; The Constantia (1807), 6 Ch. Rob. 
321 ; Booth S.S. Co. v. Cargo Fleet Iron Co., [1916] 2 
K. B. 590. Mentd. Paul v. Birch (1743), 2 Atk. 621. 

2113, .] — Burghall V, Howard (1759), 1 

Hy. Bl. 309, h. ; 126 E. R. 215. 

Annotations: — Consd. Mason v. Llckbarrow (1790), 1 Hy. 
BI. 357. Retd. Hodgson v. Loy (1797), 7 Term Rep. 440. 

2114. .] — Merchant consigns goods to A. in 

England. A. becomes insolvent. The consignor 
may stop the goods at any time before they get 
into A.’s hands. — H’Aquila v, Lambert (1761), 
Amb. 399 ; 2 Eden, 75 ; 27 E. R. 260, L. 0. 
Annotations : — Consd. Booth S.S. Co. v. Cargo Fleet Iron Co., 

[1916] 2 K. B. 570. Retd. The Constantia (1807), 6 Ch. 
Rob. 321 ; Gibson v. Carrnthers (1841), 8 M. & W. 321. 


2115. .] — The consignor may stop goods 

in transitu before they get into the hands of the 
consignee in case of the insolvency of the con- 
signee ; but if the consignee assign the bills of 
lading to a third person for a valuable considera- 
tion, the right of the consignor as against such 
assignee is divested. — Lickbarrow v. Mason 
(1787), 2 Term Rep. 63 ; 100 E. B. 35 ; on appeal^ 
suti nom. Mason v. Lickbarrow (1790), 1 Hy. Bl. 
367, Ex. Ch. ; sub 7iom. Lickbarrow v. Mason 
(1793), 4 Bro. Pari. Cas. 57 ; t East, 22, n., H. L. ; 
subseqimit proceedings (1794), 6 Term Rep. 683. 
Annotations: — Distd. Salomons r. Nissen (1788), 2 Term 
Rop. 674. Consd. Coxe v. Harden (1803), 4 East, 211 ; 
Newsom v. Thornton (1805), 0 East, 17. Distd. Patten 
V, Thompson (1816), 5 M. & S. 350. Consd. Gibson v. 
Camithers (1841), 8 M. & W. 321. Apld. Gurney v. 
Bebrend (1854), 3 E. & B. 622. Consd. The Mario Joseph 
(1866), Brown. & Lush. 449 ; SeweU v. Burdick (1884), 10 
App. Cos. 74 ; Booth S.S. Co. v. Cargo Fleet Iron Co., 
11916] 2 K. B. 570. Refd. Slubey v. Heyward (1795), 
2 lly. Bl. 504 ; Walley v. Montgomery (1803), 3 East, 
586 ; Morison v. Gray (1824), 9 Moore, C. P. 484 ; Bloxam 
r. Sanders (1825), 4 B. C. 941 ; Be Wostzinthus (1833), 
5 B. & Ad. 817 ; 'J'hompson v. Dominy (1845), 14 M. & W. 
403 ; Griffiths v, I’orry (1859), 1 E. & E. 680 ; The Tigress 
(1863), Bro^vn. & Lush. 38; Ro(igcr v. Comptoir 
d’Escompto de Paris (1869), L. R. 2 1’. C. 393 ; Loask r. 
Scott (1877), 2 Q. B. D. 376 ; Be Cock, Ex p. Rosevoar 
China Clay Co, (1879), 11 Ch. D. 560 ; Be Knight, Ex p, 
Golding, Davis (1880), 4 2 L. T. 270 ; Glyn, MiUs, Currie 
V. East & West India Dock Co. (1882), 7 App, Cas. 591 ; 
C'assaboglou v. Gibb (1883), 11 Q. B. D. 797 ; Common- 
wealth Trust V. Akotey, [1926J A. C. 72. Mentd. Chiisty 
Row (1808), 1 Taimt. 300 ; Martini v. Cioles (1813), 1 
M. & S. 140 ; Giles v. Grover (1832), 9 Bing. 128 ; Saunders 
r. Smith (1838), 7 L. J. Ch. 227 ; Grant v. Norway (1851), 
10 C. B. 665 ; Be North British Australasian Co., Ex p. 
Swan (1859), 7 C. B. N. S. 400 ; Tayler v. Great Indian 
Peninsular Ry. (1859), 28 L. J. Ch. 285 ; Swan v. North 
British Australasian Co. (1863), 2 H. & C. 175; The 
Flglla Mag^ore (1868), L. K. 2 A. & E. 106 ; The Freedom 
(1871), L. K. 3 r. C. 594 ; Chartered Bank of India, 
Australia & China v, Henderson, (1874), L. K. 5 P. C. 501 ; 
Goodwin V. Roborts (1875), L. R. 10 Exch. 337 ; Arnold 
V. Cheque Bank, Same v. City Bonk (1876), 1 C. P. D. 678 ; 
Nahmoschlncn Fabrik (late IMster & Rossmann) Act. v. 
inckford & Lee & Hands (1888), 4 T. L. R. 617 ; Bank 
of England v. Vagllano. [1891] A. C. 107 ; Bristol & West 
of England Bank v. Mid. Ry. (1891), 05 L. T. 234 ; Nash 
V, De Frevdllo, [1900] 2 Q. B. 72 : Farquharson v. King, 
[19021 A. C. 325 ; Rlmmer v, Webster, [1902] 2 Ch. 163 ; 
London Joint Stock Bank v. Macmillan & Arthur, [1918] 
A. O. 717 ; McDonedd v, Nash, [1924] A. C. 625 ; Jones 
V, Waring & Giilow, [1926] A. C. 670. 


2116. -.] — Bohtlingk V, Inglis, No. 2228, 
post, 

2117. -.] — Jenkyns V, USBORNE, No. 2236, 
post, 

2118. -.] — Merchaot Banking Co. of Lon- 
don V. Phcrnix Bessemer Steel Oo., No. 1838, 


ante. 


2119, .] — Proprietary interest in goods 

ordered & shipped but afterwards restrained to a 
dilferent consignment by the shipper. Right of 
the shipper in such cases limited to insolvency, etc. 
When a vessel is chartered by the consignor, & 
goods are put on board, those goods are considered 
as in transitu ; &; when the consignor has not 

received payment, he has a right to stop & divert 
the delivery of those goods, & has what a proprie- 
tary lien upon them. ... If the person, to whom 
the goods are consigned is not insolvent ; if, from 
misinformation or from excess of caution, the 
vendor has exercised this privilege prematurely, 
he has assumed a right that did not belong to him, 
& the consignee will be entitled to the delivery 
of the goods, with an indemnification for the 
expenses that may have been incurred. . . . It 
is not an unlimited power that is ves^d in the 
consignor, to vary the consignment at his pleasure 
in all cases whatever. It is a privilege allowed to 
the seller, for the particular purpose of protecting 
him against the insolvency of the consignee. 
Certainly it is not necesshJ'y that the person should 
be actually insolvent at the time If tlu^ insolvency 
happens before the arrival, it would bo sufficient 
to justify what lias been done, and to entitle the 
shipper to the benefit of his own provisional caution. 
But if the person is not insolvent, the ground is 
not laid on which alone such a privilege is founded 
(Sir W. Scott). — The Constantia (1807), 6 
Ch. Rob. 321 ; 165 E. R. 947. 

Annotations : — Consd. Wilmshurst v. Bowker (1811), 2 Man. 

& G. 792. Distd. Turner v. Liverpool Docks Trustees 

(1851), 6 Exch. 543. 

2120. Stoppage in anticipation of in- 

solvency.]- -The Constantia, No. 2119, ante, 

2121. Report of insolvency erroneous— 
Buyers’ right to delivery of goods— With Indemnity 
for loss.] — The Constantia, No. 2119, ante, 

2122. Adjustment of final accounts between 

parties — Necessity for.] — W ood v. Jones, No. 

204:1, ante. 

2123. Failure of alien enemy firm to meet 

acceptances — Whether amounting to insolvency.] — 

Semblc : tlie failure of an alien enemy firm to 
meet their accepianc;('S given for the price of goods 
shipped to such alien enemy firm by a neutral 
in a British ship does not constitute insolvency, 
so as 1-0 give the neutral a right of stoppage in 
transitu. It- is very doubtfiil whether the act 
of declining to pay an acceptance t hrough bankers 
because of the outbreak of war could be inter- 
preted as ceasing to pay debts in the ordinary 
course of business, so as to give the right to say 
that the firm could be “ deemed to be insolvent ” 
within Sale of Goods Act, 1893 (c. 71), s. 62 (3). 
The Feliciana (1915), 59 Sol. Jo. 546. 

2124. Before possession obtained by buyer.] — 
Wiseman v, Vandeput^t, No. 2112, ante, 

2125. .] — Burghall v, Howard (1759), 1 

Hv. Bl. 366, n. ; 126 B. R. 215. 

Annotations: — Befd. Mason v. Liokbarrow (1790), 1 Hy. lU. 

357 ; Hodgson v. Loy (1797), 1 Term Rep. 440. 


2126. -.]— H’Aquila v, IjAMBERT, No. 2114, 

ante, ^ . 

2127. .] — Hunter v, Bpial (1785), cited m 

3 Term Rep. at p. 466 ; 100 E. R. 680. 

Annotatkms Llckbarrow v. Maaon (1787), 2 Te^ 

Rep. 63. Apld. Hodgson v. Loy (1797), 7 Term :^p. 440. 
Expld. Dixon v. Baldweii (1804), 5 East, 175. Distd. Rowe 
V. Pickford (1817), 8 Taunt. 83. Consd. Tinker “y. 
phrey (1828), 4 Bing. 516; Lyons v. Hoffn^ (1890), 
15 App. Cas. 391. Befd. Ellis v. Hunt (1789), 3 Term 
Rep. 464. 

2128. .] — Lickbarrow v. Mason, No. 2116, 

2129. .] — ^Bohtlingk v, Inglis, No. 2228, 

post. 
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2130. -.] — Where goods are to be delivered 
to the vendee at a particular place, the transiiua 
in general continues until they are delivered to 
liim at that place ; but if he by his own act 
prevent the delivery, wliicli otherwise in the 
ordinary course would take place, & does any act 
equivalent to taking possession, the irarwitus is 
thereby terminated ; <fe, therefore, where tlie 
vendee of several hogsheads of sugar upon receiving 
from the carrier notice of their arrival, took samples 
froin them, & for his own convenience desned tlio 
carrier to let thorn I'emain in his warehouse until 
he should receive further directions, & before 
they were removed, became bkpt. : — Held : the 
irarwitus was at an end, & the vendor was not 
entitled to stop them. — Foster v. Frampton 
(1826), 6 B. & C. 107 ; 9 Dow. & Ry. K. B. 108 ; 
5 L. J. O. 8. K. B. 71 ; 108 E. R. 392. 

Annotationft : — Distd. Tucker v. Ilumphroy (1828), 4 Blngr. 

516. Apld. Allan u. Gripper (1832), 2 Cr. & J. 218 ; 

Dodson V. Wentworth (1842), 5 Scott, N. H. 821. Dhtd. 

Whitehead v. Anderson (1842), 9 M. & W. 518. Refd. 

Clay V. Harrison (1829), 10 B. & C. 99 ; Jones v. Jones 

(1841), 8 M. & AV. 431. 

2131. .] — James v. Griffin, No. 2257, post. 

2132. .| — Merchant Banking C'o. op 

London v. Phq^nix Bessemer Steel Co., No. 

1838, ante. 

2133. .] — Re Cock, Ex p. Rosevear China 

Clay Co., No. 2199, post. 

What amounts to possession.] — See 

Sub-sect. .3, B. & C., post. 


8ijb-seci\ 3. — Duration of Transit. 

A. In (icneral. 

See Sale of Goods Act, 1893 (c. 71), s. 45. 

2134. Until delivery to buyer — At agreed place — 
Effect of prevention of delivery thereat.] — Foster 
V. Frampton, No. 2130, ante. 

2135. Until arrival at ultimate destination.] — 
Coates v. Railton, No. 2170, post. 

2138, .] — Cooper v. Bill, No. 2070, ante. 

2137. .] — A., a merchant in Liverpool, 

bought certain winches of yarn of B., in Ijondon, 
through C., who acted as broker for both parti(\s, 
“ to be taken immediately from the wharf in 
London & paid for by the buyers’ acceptance at 
four months.” B. sent an invoice of the goods to 
A., inclosing a bill of exchange for liis acceptance, 
& on the same day C., acting as agent for A., 

PART VII. SECT. 4, SUB-SECT. 3.— A. 

u. Until delivery to buyer.] — New 
Ontario Colonization Co. v. Grand 
Trunk Railway System, [192(5] 

1 I). L. B. 818 ; 31 Can. lly. Cas. 

450 ; 58 O. L. B. 249 ; [1925] 3 

D. L. B. 870 ; 57 O. L. B. 244 ; 31 
Can. By. Cas. 44 8. — CAN. 

2135 i. Xi'}iiil arrival at ultimate dcsti- 
nation.] — Fairfax v. Illawarra S. N, 

Co. (1872), 11 N. S. W. S. C. B. (L.) 103. 

—AUS, 

2135 ii. .] — Re Aloock, Ingram 

& Co., Ltd., [1924] 1 D. L. B. 388 ; 

53 O. L. K. 422.— CAN. 

2136 iii. .] — Bapuji Sokabji v. 

Clan Line Steamers, Ltd. (1910), 

I. L. B. 34 Bom. 640.— IND. 

2135 iv. .] — Nkisu v. Trompod- 

SKY & Co. (1807), Humo, 693.— SCOT. 

2135 V. .] — McLeod & Co. v. 

Harrison (1880), 8 R. (Ct. of Sess.) 

227 ; 18 Sc. L. R. 129.— SCOT. 

2135 vi. .] — M'Dowall & Nell- 

soN’s Trustee v. Snowball Co., 

Ltd. (1904), 7 F. (CIt. of Sess.) 35. — 

SCOT. 

2136 vii. .] — Dobell. Beckett & 

Co. V. NEII.SON (1904), 42 Sc. L. R. 

279.— SOOT. 


d^ected tho goods to be forwarded by rail to 
Liverpool, Upon their arrival there the railway 
CO. sent A. the usual advice note that the goods 
“ remained there to his order & were then held by 
the CO., not as carriers, but as warehousemen.” 
A. did not accept the bill of exchange, but filed a 
petition for liquidation. B. having claimed the 
right of stoppage in transitu as against tho trustee 
under A.’s liquidation : — Held : tho acceptance 
of the bill of exchange was not a condition pre- 
cedent to tho passing of the property in the goods ; 
<fc the goods on arriving at Liverpool had reached 
their final destination, & consequently the transitus 
had ended. — Re Oiiadwtck, Ex p. Catling (1873), 
29 L. T. 431. 

2138. .] — Re Whitworth, Ex p. Gibbes, 

No. 2185, post. 

2139. .] — Re Love, Ex p. Watson, No. 

2163, post. 

2140. .] — An unpaid vendor is entitled to 

stop his goods while in transitu up to their ultimate 
delivery at the destination fixed determined 
upon in the contracts & shipping documents, i.e. 
the transitus continues to that time. — Gliddon v. 
Peek (1885), 1 T. L. R. 593. 

2141. .] — Re Isaacs, Exp. Miles, No. 2171, 

post. 

2142. .]--Betiiell v. Clark, No. 2164, 

post. 

2143. Ship ordered to remain in quarantine 

— On arrival in port.] — Where a cargo is consigned 
& before the ship’s arrival, tho consignee becomes 
a bkpt., tho arrival of the ship in tho port, where 
she is taken possession of by the assignees, but 
from whence she is ordered out to perform quaran- 
tine, is not sucli a completion of tho voyage as 
shall vest tlie property in the assignees ; but the 
consignor may still consider the goods as in 
transUu. & stop them while the vessel is performing 
quarantine. — Holst v. Pownal & Spencer (1794), 
1 Esp. 240 ; 170 E. R. 343, N. P. 

Annotations: — Refd. BolitUriKlc v. Inglia (1803), 3 East, 

381 ; James v. GrURQ (1837), 2 M. & W. 623, 

2144. Or new direction given by buyer.] — 

Morley V. Hay, No. 2255, post. 

2145. Goods lodged in custom warehouse — 
Pending payment of dues.] — When goods are con- 
signed, but the duties are not being paid, are 
lodged in the King’s stores, the consignor may stop 
them hi transitu if he claims them before they are 
actually sold for the payment of the duties ; or if 

at a wharf In B., whonco they were 
carted by him & placed Id a bonded 
warehouHO on hla own premises, to 
whiidi there were two different locks 
& keys, one in tho control of A., the 
other of the custom house. While 
the goods were thus placed, A. became 
insolvent, & pltf. gave notice of owner- 
ship & stoppage in transitu to tho 
custom house officer ; — //eld : the 
goods wore not in possession of A., 
tho light of stoppage in transitu still 
remainefl In pltf. — Howell v. Alport 
(1862), 12 C. P.375.— CAN. 

.] — Lewis v. Mason 

CAN. 

2145 iv. .] — Pltfs. at P. sold 

to E. at T. 92 bogs of coffee on credit, 
& consigned the same to them in bond. 
On orrival at T. they were entered 
bonded in tlie consignees* names & 
placed in one of the customs bonded 
warehouses, subject to the payment of 
duties. Subsequently E. paid tho 
duties & took out of bond 64 of the 
bags, but 38 still remained In bond, 
subject to duty, & while they bo re- 
mained E. became insolvent : — Held : 
the right of stoppage in transitu still 
existed la pltf.-^RAHAM v. Smith 
(1876), 27 0. P. 1.— CAN. 


2135 viii. .] — Goods having 

anived at their destination & the con- 
signee having been advised tluit they 
were held to their order by the railway as 
warehousemen for the consignee 8c not 
ns carriers ; — /ield : tho question of 
stoppage in transitu did not apply. — 
Gurney & Moore v. Union Govern- 
ment (1913), 34 N. L. R. 320.— S. AF. 

2144 i. Or TieuuLirection yiven by 

buyer .] — Moltjhon v. Lockhart n 891 ), 
30 N. B. R. 39S.— CAN. 

2145 1. Goods lodyed in custom ware.- 
house — Pendiny payment of dues .] — 
A., living in K., bought six cases of 
goods In N., & saw them packed & 
leave the vendor’s shop on their way 
to the shipping warehouse ; on their 
arrival at K. they were received by 
the officers of tho customs, & placed 
in tho custom house store. A. entered 
& paid duty upon & took away two 
of tho cases ; he also paid the freight 
& charges upon all from N. ; — Had : 
the vendor had not lost the right of 
stoppage in transitu over the remaining 
four oases. — B urr v. Wilhon (1855), 
13 U. G. R. 478.— CAN. 

2146 li. . J — A. having pur- 

chased goods from deft, in N., they 
were shipped in bond to him & landed 


21 45 iii. 

(1875), 36 U. C. R. 590.- 
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Sect, 4 . — Stoppage in transitu: Sub-sect, St A, & 
B, (a),] 

sold, he is entitled to the proceeds. — Northey & 
Lewis, Ass. of Leyland & Gragg v. Field (1797), 

2 Esp. 613 ; 170 E. R. 472, N. P. 

Annotation : — Consd. Booth S.S. Co. v. Cargo Fleet Iron Co., 
[1916] 2 K. B. 670. 

2146. .] — Nix v. Olive (1805), cited 

in Abbott’s Merchant Shipping, 14th ed., at 
p. 851. 

Annotation: — Reid. Tie O’Sullivan, Ex p. Bailer (1892), 61 
L. J. Q. B. 228. 

2147. Seller receiving acceptance o! buyer — For 
part of goods — Necessity to retender bill.] — 

Edwards v. Brewer, No. 2193, post, 

2148. Receipt given by dock superintendent.] — 

Certain goods wore ordered from R. & co. by 
G. & were delivered at the docks, marked, as 
required by G., J. H. A. & co., Trinidad. With 
the goods were forwarded shipping instructions 
from G. directing the goods to be placed on board 
the MacGarel. A receipt signed by the dock 
superintendent was given for them to R. & co. as 
foUows ; “ Bought of R. & co., J. H. A. & co. 
500 boxes. MacGarel, on account G. Trinidad.” 

The goods were shipped for Trinidad, &; while 
on their way, G. having become bkpt., R. & co. 
gave notice to stop them in transit. Tlie goods 
were afterwards delivered under the orders of the 
Trinidad co. to J. H. A. & co., who paid the 
trustee in bkpey. of G. £75 for them. R. & co. 
claimed this money : — Held : the transit was 
determined when the receipt was given ; there 
was no stoppage of the goods in transit, & the 
trustee & not R. & co. was enUiled to the £75. — 
Re Gurney, Ex p. Hughes (1^92), 07 L. T. 598 ; 
7 Asp. M. L. C. 249 ; 9 Morr. 294. 

Annotation : — Refd. Kemp v. Ismay, Imrie (1009), 100 L. T. 
996. 

B, Delivery Obtained by Buyer or Agent of Buyer, 
(a) By Buyer, 

See Sale of Goods Act, 1893 (c. 71 ), s. 45. 

2149. Whether goods In transit — Exercise of acts 
of ownership.] — To deprive the vendor of goods 
of the right to stop in transitu, it is not necessary 
that they should be delivered at the consignee’s 
place of abode ; it is sufficient if they have come 
into his possession, & that he has exercised some 
act of ownership in them. — Wright v. Lawks 
(1801), 4 Esp. 82 ; 170 E. R. 049, N. P. 

Annotations : — Refd. Jamca v, Griffin (1837), 2 M. & W. 623 ; 

Load V, Groen (1846), 15 M. & W. 216 ; White v. Garden 
(1851), 10 C. B. 919 ; Stevenson v, Newmham (1853), 13 
O. B. 285. 

2150. Redelivery to sellers for re- 
packing — Acquisition of new rights thereby by 
sellers.] — Valpy v, Gibson, No. 2101, ante. 


2151. Delivery at buyer’s premises.] — 

Wright v, Lawes, No. 2149, ante, 

2162. .] — ^Heinekey V, Earle, No. 

1912, ante, 

2153. Goods stored in seller’s warehouse- 
Seller receiving rent.] — Hurry v, Mangijss, No. 
1543, ante, 

2154. Sale of part of goods in bulk — Part 

not severed.] — Whitehouse v. Frost, No. 1531, 
ante, 

2155. .] — Laurie & Morewood 

V, Dudin & Sons, No. 1372, ante, 

2156. Nothing further required to complete 

sale.] — ^Fowxer v, Kymer (1797), cited in 3 East, 
at p. 396 ; 102 E. R. 649 ; suh nom, Fowler v, 
M‘Taggart & Co., cited in 7 Term Rep. at p. 442. 
Annotations : — Distd. BohtUnffk v, Inglis (1803), 3 East, 

381 : Christie v. Lewis (1821), 2 Bred. & Binff. 410 ; 

Turner v, Liverpool Docks Trustees (1851), 6 Kxch. 543. 

Refd. Hodffsonw. Loy (1797), 7 Term liep. 440 ; Borndtson 

V, Strang (1867), L. II. 4 Eq. 481. 

2157. Retention of receipts by seller 

immaterial.] — Cowas-Jeev. Thompson, No. 1059, 
ante, 

2158. Goods landed at excise warehouse.] — 

On Aug. 31, 1864, pltfs., distillers at Dublin, sold 
to W. & co., spirit merchants at Bristol, several 
casks of whisky, then lying in pltfs.’ names in a 
duty free wareliouse at Dublin, & on the same day 
a transfer order, signed by pltfs., was sent by 
them by post to W. & co., addressed “ To the 
principal Inland Revenue Officer, Duty Free 
Warehouse, Bristol,” informing him of the sale, 
4fc requesting that the spirits might be transferred 
to W. & co. On Sept. 6. the spirits were taken out^ 
of the bonded warehouse at Dublin, & shipped 
thence by pltfs. the same day by steamer, addressed 
“ To the Warehouse Keeper, Inland Revenue, 
Bristol”; & on the same Sept. 6, pltfs. gave a 
bond to the Crown, pursuant to the excise regula- 
tions, for payment of the duty thereon within one 
month of that date, & notice of the taking out the 
casks by pltfs. was also at the same time sent by 
the warehouse officer at Dublin to the warehouse 
oliicer at Bristol, in order that the latter might 
know within what time the duty sliould be paid, 
it being Ids duty, if it were not paid within tlie 
month, to seize the spirits wherever found, 
detain them in the duty free warehouse at Bristol 
until payment. On Sept. 7, & whilst the si)irits 
were on the passage from Dublin, W. & co., by 
post letter to pltfs., requested the latter to cancel 
the entry through the excise, & to pass the spirits 
through the customs. On Sept. 8, the steamer 
arrived at Bristol, when W. & co. went on board, 
paid the freight, &, without the knowledge oi* 
sanction of pltfs., moved the spirits from the vessel, 
& placed them the same day in the customs’ 


2146 V. ^ .] — WiLEVr. Smtti 

(1877), 1 A. B. 179.— CAN. 

2145 Vi. .] — Tie Canadian 

Cap Co., Ex p, Albrecht & ALBREcin 
(Ont.), [19231 2 D. L. K. 1003 ; ^ 

C. B. 11. 172.— CAN. 


2145 vii. — .] — Ee Textile 

Trimmings, Ltd., [1923] 3 D. L. Jt. 
730 ; 53 O. L. R. 16.— CAN. 

2145 viii. .] — Whore goods 

are in a warehouse, & the vendor gives 
to the purchaser a delivery order to 
the warehouseman, which the ware- 
houseman rec-eives, the vendor’s right 
to stop the goods for the unpaid pur- 
chase money Is gone ; & it makes no 
dlflerenoe that the warehouse is the 
King's store, where the vendor, a 
distiller, had under 4 Geo. IV. c. 94 
for warehousing spirits without pay- 
ment of duty, deposited spirits, sub- 
ject to the King’s duty; & that the 


sale was made ** at the short-price,” 
subject to the duty, & that the delivery 
order In favour of the purchaser con- 
tained the terms, ” he paying duty & 
storage thereon.” — Haig v. Wallace 
(1831), 2 Hud. & B. 671.— IR. 

2145 ix. .] — Orr&Baggot 

(Absigneks op Purdy) v. Murdock 
(1851), 17 L. T. O. S, 21.— IR. 


2145 X. .] — Strachan V, 

Knox & Co.’s Trustee (1817), 19 
Fac. Coll. 253.— SCOT. 


2146 Xi. .1 — SOHUURMANS & 

Sons v. Goldie (1828), 6 Sh. (Ct. of 
Sess.) 1110.— SCOT. 

2145 xii. . 1 — Goods Im- 
ported having been lodged in a bonded 
warehouse of which the importers were 
tenants, & having been sold by the 
importers & the keys of the ware- 
house having been delivered to the 


f )urcha8er ; but no entry of the transfer 
laving been made In tne books of the 
Custom-house officer : — Ileld : on the 
bkpey. of the purchaser, there had 
been no effectual delivery, & the goods 
were still liable to stoppage in transitu 
on the part of the seller. — Maxwell 
& Co. V, Stevenson & Co. (1831), 8 
Sh. (Ct. of Sess.) 618.— SCOT. 

a. Insolvency of purchaser — Pos- 
session obtained by trustee.] — Where the 
trustees to an insolvent estate had 
obtained possession in virtue of that 
character of some goods which had 
been sent to the insolvent from Eng- 
land, & had actually conveyed them 
to the ultimate terminus of their 
destination : — Held : the vendor’s right 
to stoppage in transitu had been com- 
pletely divested by these acts. — Re 
Fox & Ryan’s Insolvent Estate 
(1824), 1 Nfld. L. II. 410.— NFLD. 
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bonded warehouse of Messrs. F. & C. at Bristol, & 
subsequently on the same day verbally agreed to sell 

them to A. in exchange for other goods, c. ^ 

to give him the transfer order when received back 
from Dublin ; & A., in pursuance of such arrange- 
ment, then sold & delivered to W. & co. goods to 
the value of £90. On 8cpt. 0, pltfs. being ignorant 
of the spirits having been moved to F. & C.'s 
customs warehouse, sent by post to W. & co., in 
answer to their request of Sept. 7, a transfer order, 
dated Aug. 31, addressed “ To the principal 
Officer, Customs Warehouse, Bristol.” On Sept. 7, 
pltfs. drew a bill on W. & co. at five months’ date, 
for £99 odd, the invoice price of a i)ortion of the 
spirits, which bill W. & co. accepted & returned 
to^ them. The excise authorities threatening to 
seize the spirits unless they were passed tlirougli 
the excise warehouse, W. & co., on Sept. 27, wrote 
to pltfs. for a fresh transfer order for that purpose, 
which order, also dated Aug. 31, pltfs. sent to 
W. & co. by post on Sept. 29. On Oct. 4, the day 
before the spirits would have been liable to seizure 
for non-payment of duty under the bond, they 
were removed from F. &; C.’s customs warehouse 
to deft.’s duty free excise warehouse, by direction 
of A., who had obtained W. & co.’s delivery order 
to F. & C. for that purpose. On Oct. .5, the 
transfer order of Aug. 31 from pltfs. to W. & co. 
was handed to the excise officer ; & on the sa.me 
day, W. & co.’s effects were seiz(xl by the sheriff 
in execution at the suit of a creditor, whtireupon 
pltfs,, on Oct. 7, telegraphed to the excise collector 
at Bristol not to transfer, until further notice, the 
spirits which were still in the pltfs.’ names in tlu^ 
excise duty free warehouse. On Oct. 8, a transfer 
order from W. & co. to A., dated 8ept. 8, but. 
actually signed on Oct. 8, & the transfer order of 
Aug. 31, from pltfs. to W. <fc co., were presented 
to the collector, ])ursuant to 23 <fe 24 Viet. c. 114, 
s. 122, but, having heard of the execution 
received idtfs.’ telegi’am, he declined to allow the 
transfer. On Oct. 12, W. tSc co. were adjudged 
bkpts., & on Oct. 15 notice of claim to the spirits 
on behalf of the assignees was given to defts., but 
the claim was subsequently abandoned. On 
July 5, 1865, A. cleared a portion of the siiirits, & 
paid the duty thereon, & on July 29 pltfs. gave 
deft, notice that they claimed the spirits, A not to 
j)art with the same exccqit t o them. Subsequently, 
A down to the commencement of the pr(.‘sent 
action deft, has delivered several more of the 
original number of the casks of whisky to A. 
In trover by pltfs. against deft., the proprietor or 
tenant of tlie excise wareffiouso : — Held : tlie 
spirits were in the possession of W. co., tlie 
vendees, & the transitus was at an end, & the right 
of pltfs. as vendors to stop in transitu was conse- 
quently gone, at the moment the s}>irits were 
taken by the vendees from the vessel, a proceeding 
which pltfs. either authorised or subsequently 
ratified, & the fact of the spirits being lirst taken 
to the customs, instead of to the excise, warehouse 
was immaterial. — Jameson v. Wills (1807), 17 
L. T. 380 ; 3 Mar. L. C. 12. 

2159. Assignee of buyer obtaining order for 

delivery — On ship breaking bulk — Notice of stop- 
page before bulk broken.] — Goods were shipped by 
A-, a firm at Calcutta, to the order of B. in this 
country. B. pledged the bill of lading to C., & 
afterwards became bkpt. On the arrival in the 
Thames of the ship in which the goods were, C. 
obtained from the brokers, on payment of the 
freight, an overside order for the delivery of the 
goods. On presenting this order to the chief 
officer on board the ship the lighterman employed 
by to bring away the goods was told that he 


should have them as soon as they could be got at. 
In the meantime, before the ship broke bulk. A., 
by their agents in this country, served notice upon 
the captain & agents of the ship to stop the de- 
livery of the goods to any person other than 
themselves : — Held : by the mere promise to 
deliver them to C. when they could be got at, the 
goods were not brought into the actual or con- 
stmetive possession of B., so as to prevent A., the 
unpaid vendor, from exercising his right of stop- 
page in transitu ; & accordingly A. was entitled, 
as against the assignees in bkpey. of B., to the 
surplus proceeds of the goods after satisfying the 
charge of C. — Coventry v. Gladstone (1868), 
L. B. 6 Eq. 44 ; 37 L. J. Ch. 492 ; 10 W. B. 837. 
Annotation : — Refd. Re Whitworth, Ex p. Glhbes (1875), 

45 L. J. Bey. 10. 

2160. Goods at intermediate port — Pending 

instructions from buyer.] — A., a merchant at 
Bahia, shipped at Bahia a cargo of sugar by the 
order & at the risk of B., of Glasgow, in a ship 
chartered by A. The charterparty provided that 
the ship sliould proceed “ either direct or via 
Falmouth, Cowes, or Queenstown, for orders to a 
port in the United Kingdom, or to a port on the 
continent, between certain limits, <fe deliver the 
cargo in conformity with the bill of lading.” The 
bill of lading stated that the ship w<as “ bound for 
Falmouth, Cbwes, or Queenstown for orders,” 
that the cargo was to be delivered ” unto order or 
its assigns.” A. sent to B. the charterparty, the 
bills of lading, indorsed to “ B. or order,” & the 
invoice, which stated that the cargo was shipped, 
“ for the account risk of B., for Falmouth, Cowes, 
or Queenstown for orders a market.” The 
ship arrived at Falmouth, &; the master, in pur- 
suance of written instructions from A., announced 
its arrival to A.’s agents in London, & asked them 
for orders. The agents applic^d to B. for instruc- 
tions as to the destination of the ship ; but before 
any instructions were given, B. became^ insolvent, 
& tluTeupon A.’s agents stopped the cargo : — 
Held : the cargo had not been constructively 
delivered to B., the transilus was not over, & the 
stoppage was valid. — FiiASKit 7’. Witt (1868), 
L. B. 7 Eq. 64 ; 19 1.. T. 440 ; 17 W. JL 92 ; 3 
Mar. L. C. 164. 

2161. Bill of lading in return for accepted 

bill.] — lie Whitworth, Ex r, Oibbes, No. 2185, 
2^ost. 

2162. Goods loaded on purchasers’ trucks.] 

— Merchant Banking Co, op London v, Phcenix 
Bessemer Steel Co., No, 1838, ante, 

2163. Agreement for particular destination 

of goods.] — An agi’eement was entered into between 
L., a merchant in l^ndon, W., a manufactiirer 
in Yorkshire, that W. should from time to time 
supply L. with goods, W. drawing upon L., & L. 
accepting, bills of exchange for the invoice price 
of the goods. L. was to ship the goods to B. at 
Shanghai, for sale on L.’s account. On receipt of 
the bills of lading L. was to send them to B., to 
whose order they were to be made out. W. was 
to have a lien upon the bills of lading, & each 
shipment of goods in transit outwards, or in the 
hands of the consignee or any other persons, 
which lien, however, was to extend only to the 
particular shipment, & was to cease when the bills 
of exchange given for that shipment had been 
paid. No notice of this agreement was given to B. 
In pursuance of the agreement L. ordered a parcel 
of goods of W. The goods were packed by W.’s 
packer, who forwarded them by rafiway to London 
in bales marked for Shanghai, addressed to a 
ship called the Gordon Castle desigimted by L., 
which was loading in the West India Docks for 
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Sect, 4. — Stoppage in transitu : Sub-sect, 3, B, {a) 
^ (&).] 

Shanghai. The freight to London was paid by W. 
The packer in advising L. of the despatch of the 
goods, told him that they wore “ at his disposal.” 
L. accepted a six months’ bill of exchange drawn 
upon him by W. for the invoice price. The railway 
CO., in advising L. of the arrival of the goods at 
their Poplar Docks Station, told him that they 
remained at his order & were held by the co. as 
warehousemen at his risk, but added, “ will bo 
sent to the Gordon CasileJ" The goods were 
shipped on board that vessel. The bills of lading 
were by L.’s direction made out to the order of 
himself or assigns, but they were never delivered 
to him by the shipowners, inasmuch as he did not 
pay the freight. The ship sailed for Shanghai 
with the goods on board. A few days previously 
L. had stopped payment, & shortly after she had 
sailed he committed an act of bkpey. uiion which 
he was adjudicated a bkpt. The bills of lading 
were still in the possession of the shipowners in 
London, of whom they were claimed by W. & by 
the trustee in the bkpey. It was arranged that 
the goods should be sold by the agent of the ship- 
ovTif'rs at Shanghai, & the proceeds of sale paid 
to the person who should be entitled to them : — 
Held: (1) the agreement did not deprive W. of 
the right to stop the goods in transitu; (2) the 
transit was not ended till the goods arrived at 
Shanghai, & the demand by W. of the bills of 
lading from the shipowners was an effectual 
stoppage in transitu. Consequently, W. was 
entitled to have the bill c f exchange satisfied 
out of the proceeds of sah . — Re Lovk, Ex p, 
Watson (1877), 5 Ch. D. 35 ; 40 L. .T. Bey. 97 ; 
30 L. T. 75 ; 25 W. B. 489 ; 3 Asp. M. L. 0. 
390, C. A. 

Annofaiioiis : — As to"{\) Refd. Kendal v, Marshall Stovens 

(1883h 11 Q. B. D. 350. As to (2) Distd. Re IsaacH, Ex 

Miles (1885), 15 Q. B. 1). 39. Refd. BetheU v. Clark (1888), 

57 L. J. Q. B. 302. 

2164. Goods forwarded to orders of buyer.] 

— Goods having been purchas^Ml by merchants in 
London of manufa(;turers in Wolverhampton, the 
purchasei’s wrote to the vendors asking them to 
consign tlie goods “ to the Darling Downs, to 
Melbourne, loading in the East India Do(;ks.” The 
goods were accordingly delivered by the vimdors 
to cariicrs to be forwarded to the ship. The 
vendors being subsequently informed of the pur- 
chasei's’ insolvency gave notice to the carriers to 
stop the goods, but too late to prevent their ship- 
ment on board ' the Darling Doivns. The ship 
sailed with the goods on board for Melbourne, but 
before she arrived the vendors claimed the goods 
from the sliipowners as their property : — Held : 
the transit was not at an end till the goods reached 
Melbourne, & therefore the vendors had till then 
a right to stop them in irayisilu. — Bethell v. 
Clark (1888), 20 Q. B. D. 615 ; 57 L. J. Q. B. 
302 ; 59 L. T. 808 ; 36 W. R. 611 ; 6 Asp. M. L. C. 
346 ; sub nom. Re Bethell & Co. & Clark, 4 
T. L. R. 401, C. A. 

Annotations: — Apprvd. Lyons v. HofTnung (1890), 15 App. 

Cas. 391. Consd. Re Gnmey, Ex p. Huffhes (1892), 67 

L. T. 598. Apld. Kemp v. Ismay, Irarie (1909), 100 L. T. 

996. Refd. Jobson v. Epponheim (1905), 21 T. L. R. 468. 

2166. .] — W. <fe CO., commission agents, 

having received an order from Australia to buy 
certain goods on commission, made contracts with 
six vendors at Manchester for the purchase of the 
goods, &, so far as the vendors were concerned, 
W. & co. were the principals. The goods were to 
be sold, delivered at Manchester, & the property 
passed on delivery to the carriers in Manchester. 
W. & co. instructed the vendors to mark the goods 


N.X.Z. Adelaide, So forward them so marked to 
Liverpool to the order of defts., who were forward- 
ing agents, for shipment per the ship S,, So on 
Jan. 1, 1908, W. So co. advised defts. that they had 
instructed the vendors to forward the goods for 
shipment per the ship S, So directed defts. to 
include all the parcels in one bill of lading deliver- 
able to the order of W. & co., at Adelaide. The 
goods were delivered on board by Jan. 11, So the 
ship sailed on Jan. 18. On Jan. 15, W, So co, 
became insolvent, So the vendors purported to 
stop the goods in transitu So obtained froni defts., 
under an indemnity, bills of lading making the 
goods deliverable to their order. In an action 
by the trustee in bkpey. of W. So co. to recover 
from defts. the value of the goods :—^Held : the 
transit did not end, So the vendors’ right to stop 
in transitu was not determined, on the receipt of 
the goods by defts. at Liverpool, So the action 
could not be maintained. — Kemp v, Ismay, Imrie 
So Co. (1909), 100 L. T. 990 ; 14 Com. Cas. 202. 
Annotation : — Refd. l^eddall v. Union Castle Mall S.S. Co. 

(1914), 84 L. J. K. B. 360. 


(6) By Agent of Buyer, 

See Sale of Goods Act, 1893 (c. 71), s. 45. 

2166. Whether goods in transit.]— L eeds v, 
Wright, No. 2215, post, 

2167. Agent of assignee in bankruptcy.] — 

(1) Wliero goods were consigned to A., & his be- 
coming a bkpt., his assignee went to the inn, where 
they were arrived, So put his mark on them, but 
did not take them away, because they had been 
attached there by a creditor of the bkpt. ; the 
consignor could not afterw^ds stop them, because 
they were not then in transitu. It is not necessary, 
in order to divest the consignor’s right to stop 
in transitu, that the goods should have been taken 
by the very hands of the consignee liimself. 

(2) There may bo an actual delivery of the goods 
without the bkpt.’s seeing them ; as a delivery 
of the key of vendor’s warehouse to purchaser 
(Lord Kenyon, O.J.).— Ellis v. Hunt (1789), 3 
Term Rep. 464 ; 100 E. R. 679. 

Annotations: — As to (1) Refd. Bobtlingk v, IiiRrlis (1803), 3 
East, 381 ; Scott Pettit (1803), 3 Bos. &P. 469 ; Crawa- 
hay V. Eades (1823), 2 Dow. & lly. K. B. 288 ; Bloxam v, 
Sanders (1825), 4 B. & C. 941 ; Whitehead v. Anderson 
(1842), 9 M. & W. 5J8 ; Borndtson v. Strang (1867), L. R. 
4 Eq. 481. As to (2) Refd. Opponhelm v, Rnasell (1802), 
3 Boa, & P. 42 ; Hilton v. Thicker (1888), 57 L. J. Ch. 
973. Generalli/, Refd, Tooke v. HoUingworth (179.3), 5 
Term Rep. 215 ; Lyons v, HofCnimg (1890), 63 L. i. 293. 

2168. .] — ^Whitehead v, Anderson, 

No. 2200, post, 

2169. Agent for distribution.] — Where A. 

& B., traders living in London, were, in the course 
of ordering goods of defts., cotton manufacturers 
at Manchester, to be sent to M. So co, at Hull, 
for the purpose of being afterwards sent to the 
correspondents of A. & B. at Hamburg ; So on 
Mar. 31 A. So B. sent orders to defts. for certain 
goods to be sent to M. So co. at Hull, to be shipped 
for Hamburg as usual : — Held : as between 
buyer So seller the right of defts. to stop as in 
transitu was at an end when the goods came to 
the possession of M. & co. at Hull ; for they were 
for this purpose the appointed agents of the 
vendees, & received orders from them as to the 
ulterior destination of the goods ; So the goods, 
after their arrival at Hull, were to receive a new 
direction from the vendees. — D ixon v, Baldwen 
( 1804), 6 East, 176 ; 102 E. R. 1036. 

Annotations: — Consd. Coates v. Rallton (1827), ® B. & C, 

422 ; Tucker v, Humphrey (1828), 4 Bing. 516. Disra. 
Jackson v, Nlohol (1839), 5 Bing. N. C. 608. „Apld. 
Dodson V, Wentworth (1842), 4 Man. & G. 1080 ; Went- 
worth V, Outhwaite (1842), 10 M. & W. 436; Kendal 
V. Marshall Stevens (1883), 11 Q, B. D. 356 : ^ Isa^s, 
Ex p. Miles (1885), 15 Q. B. D. 39. Consd. Bethell v. 



Part VII.— Eights of Unpaid Seller Against CIoods. 019 


j* 20 _,j Gurnoy, Ex 50 . HuffhoR 

(1892), L. T 598 . Refd. Rowe v. Hdcford (1817), 1 

Moore, C. P. 520 ; James r. Griffin (1837), 2 M. & W. 623 ; 

M 4 K- 837 ; Coventry u. Gladstone 

\ ^ r . • }\\ ^ ' 4 4 ; lie Whitworth, Ex p, Oibbos (1875), 

m- ’ I^yons V, Hotfmmg (1890), 15 Ap^p. Cas. 

391 , laylor v. G. E. Ry. (1901), 70 L. J. K. B. 499 ; 

l^'raser (1907), 97 L. T. 3. Mentd. 

Griffiths V, Perry (1859), 5 Jur. N. S. 1070. 

2170. Commission agent.] — Goods wore 
purchased by a commission agent at Manchester 

Lisbon. A. liad no wareliouse 
at Manchester, <fc the vendor delivered the goods 
to the coimnission agent, wlio was to forward 
them to Lisbon : — Held : the transitus continued 
until they reached Lisbon, the i:>lace named by the 
vendee to the vendor as the place of ultimate 
destination, & the latter had a right to stop them 
in the hands of the agent, the vendee having become 
insolvent. — Coates v, Uailton (1827), G B. & C. 
422 ; 0 Dow. & By. K. B. 593 ; 5 L. J. O. S. K. B. 
209 ; 108 E. R. ,507. 

ylnnoto<ion.s — Consd. Koiidal v. Marshall Stevens (1883), 
Refd. Valpy v. Gibson (1817), 10 L. J. 

C. P. 211 ; Bothell v. Clark (1888), 20 Q. B. D. 615. 

2171. .] — A commission agent in 

London was employed by mercliants at Kingston, 
Jamaica, to buy goods for them in England. He 
ordered the goods of manufacturers “ for this 
mark,” therc^ being in the margin of the letter 
which gave the order a mark consisting of two 
letters, with “ Kingston, Jamaica,” added. The 
manufacturers knew from previous dealings IBat 
this mark had been used by the Jamaica firm. 
The goods wtTe to be paid for by six months’ bills 
drawn by the manufacturers on the commission 
agent accepted by him. On Sept. 11, the 
commission agent wrote to the manufacturers, 
telling them t ;0 pack the goods <fe mark them with 
the mark previously mentioned, & to forward 
them to specified shipping agent s ht Southampton, 
for shipment by a particular ship, “ advising them 
with particulars for clearance.” On Sept. 13, 
the manufacturers sent the invoice of the goods 
to the commission agent, telling him that they had 
that day forward(‘d the goods by railway to the 
shipping agents “ with the usual particulars for 
clearance.” Tlie smne day the manufacturers 
wrote to the shipping agents, sending them the 
particulars of (lie goods, adding, “ which please 
forward as directed.” The particulars described 
the goods as marked with the letters originally 
given by the commission agent, &, the words 
“ Kingston, Jamaica,” & numberiMl with specified 
numbers, but tlie columns for “ consignee ” 

“ destination ” were left in blank. The cost of 
the carriage to Southampton wii^s paid by the 
manufacturers. On Sept. 14, the commission'agent 
sent to the shipping agents particulars of the goods, 
giving the name of the J amaica firm as consignees, 
<fe stating the destination of the goods to be 
Kingston, Jamaica. The goods wen? shipped on 
board the vessel, the bills of lading describing the 
commission agent as consignor, & the Jamaica 
firm as consignees. After the ship had sailed, 
but before her arrival at Jamaica, the commission 
agent stopped payment, & the manufacturers, who 
had not been paid for the goods, gave notice to 
the shipowners to stop them in irans^itu : — Held : 
as between the commission agent & the manu- 
facturers, the transit was at an end when the goods 
arrived at Southampton, & the notice to stop was 
given too late . — Be Isaacs, Ex p. Miles (1886), 
15 Q. B. D. 39 ; 64 L. J. Q. B. 566, C. A. 
Annotations : — Distd. BetheU v. Clark (1888), 20 Q. B. D. 

615. Refd. Ite Gurney, Ex . Hughes (1892), 67 L. T. 

698. 

2172. Shipping agent.] — N ichoixs v . Le 

Feuvbe, No. 2107, ante. 


2173. — — ^Valpy V. Gibson, No. 2101, 

ante. 

2174*. .] — ^Pltf. sold to defts., wLo 

carried on business at Hamburg, ten tons of wagon 
brass ex York stores to be forwarded to the Co- 
operative Wholesale Society at Goole. Defts. at 
the same time wrote to the Co-operative Society, 
who were shipping agents, informing them that 
they would receive the brass, <& directing them to 
forward it by steamer to Hamburg. Pltf., who 
knew that the goods were going to be forwarded 
by steamer, but had received no instructions where 
they were to be sent after arrival at Goole, for- 
warded them to the Co-operative Society at Goole, 
who received them & sent them on to Hamburg. 
When the brass arrived at Hamburg pltf., who had 
not been paid, telegraphed to the Co-operative 
Society’s branch there not to deliver it : — Held : 
ns pltf. had only received instructions to send the 
goods to the Co-operative Society at Goole, the 
goods were received there by the society as agents 
in that behalf for defts., & fresh instructions to the 
society as to the further destination of the goods 
were necessary ; therefore the transit was at an 
end at Goole, the notice to stop was too late. 
— JOBSON V. Eppenheim & Co. (1905), 21 T. L. R. 
468. 

2175. Forwarding agent.] — Goods were pur- 

chased of B. in liondon by A., residing at Falmouth. 
On Oct. 27, 1876, B. delivered the goods for ship- 
ment on a steamer calling at Falmouth, & on the 
same day posted an invoice to A. On Oct. 29 
the steamer left London, & on Oct. 81 arrived at 
Falmouth, whore the goods wore discharged on the 
quay & taken to the warehouse of C., who was 
the agent of the Steam Packet co., & in the habit 
of holding goods landed from the steam (ts at the 
risk subject to the order of the consignees, <fe 
also with the exclusive right as between himself 
& the Steam Packet co. of dfdivering goods to the 
consignees. On Oct. 30, A. committed .an act of 
bkpey. by absconding from Falmouth, & on 
Nov. 4, 1876, he was adjudicated bkpt. On Nov. 4 
B. telegraphed instructions to G. not to deliver the 
goods : — Held : the transitus had not emded on the 
arrival of the goods at Falmouth, & transfer to the 
warehouse of C., who, in the absence of instructions, 
held them as forwarding agent, & not as an agent 
for B. to keep the goods ; &, accordingly, that the 
right of B.,as unpaid vendor, to stop the delivery 
ol the goods prevailed as against the claim of A.’s 
trustee in bkpey . — Re Worsdell, Ex p. Barrow 
(1877), 6 Ch. D. 783 ; 46 L. J. Bey. 71 ; 36 L. T. 
325 ; 25 W. R. 466 ; 3 Asp. M. L. C. 387. 

Aniuiiation: — Distd. Taylor v. G. E. Ry. (1901), 70 L. J. 

K. B. 499. 

2176. Ulterior destination intended.] — 

When goods have been sent by an unpaid vendor 
througli a carrier to a forwarding agent, who has 
been appointed by the vendee, & who receives the 
necessary orders from the vendee & not from the 
vendor, the transit of the goods upon reaching 
the hands of the forwarding agent is at an end <to 
the right to stop in transitu is lost, even although 
the goods may have been intended to be sent to 
an ulterior & subsequent destination. L. bought 
certain goods of W. at Bolton, saying nothing as 
to the place of delivery. L. afterwards arranged 
with M. that the goods should be sent by steamer 
from Garston to Rouen. Ij. then instructed W. 
to send the goods to M. at Garston. W. accord- 
ingly dispatched the goods by railway. The rail- 
way CO. gave notice to M. of the arrival of the goods, 
& further gave notice that they would hold the 
goods as warehousemen. L. then filed a petition 
for the liquidation of his affairs by arrangement ; 
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Sect, 4. — Stoppage in transitu: Suh-sect. 3, B, (?>) 
C, (g),] 

he had not paid W. for the goods. W. thereupon 
stopped the delivery of the goods, & M. returned 
them to him. The trustee in liquidation of L. 
having brought an action against M. W. to 
recover the value of th(i goods : — Held : the transit 
of the goods had ccasc‘d when the goods reached 
Oarston Sc came into tlie possession of M., as 
forwarding agent for i-i., the right to stop in 
transitu was then at an end, Sc the trustee was 
entitled to recover the value of the goods. — 
Kendall v. Marshall, Stevens Sc Co. (1883), 11 
Q. B. D. 356 ; 52 L. J. Q. B. 313 ; 48 L. T. 951 ; 
31 W. R. 597, C. A. 

Annotations : — Apld. lie Isaacs, Exp, Miles (1885), 15 Q. B. D. 

39. Distd. Keinp v. Ismay, Imrie (1909), 100 L. T. 990. 

Refd. Brindley v. Cil^Tn Slate Co. (1885), 55 L. J. Q. B. 

67 ; Bethel! v. Clark (1888), 20 Q. B. D. 615. 

2177 . Reservations annexed by seller.] — 

SciioTSMANs V, Lancashire Sc Yorkshire By. 
Co., No. 2328, post. 

Possession of carriers, wharfingers, or other 
bailees.] — See Sub-sect. 3, C., post. 

C. Possession of Carriers, Wharfingers, or Other 
Bailees, 

(a) Carriers. 

See Sale of Goods Act, 1893 (c. 71), s. 45. 

2178 . Possession as agent of buyer.] — A trader 
in London was in the habit of purchasing goods at 
Manchester, Sc exporting them to the continent 
soon after i4ieir arrival in Jjondon. The goods so 
consigned to him remaine in tlie waggon oflfice 
of defts., who were carriers, until they were 
removed by his agent for the? purpose of being 
shipped. A consignment of goods for the trader 
was delivered to defts. on Aug. 0 & 12 ; on Aug. 14 
Sc 17 the goods arrived at the waggon oilicti of 
defts. ; on Aug. 16 or 17 the tradc^r became bkpt. ; 
Sc, on Aug. 19, notice of non-delivery to the bki^t. 
was given by the consignor to d(‘fis., who, according 
to order, on Aug. 21 delivered the goods to a third 
house i—Held : the assignees of the bkpt. were 
entitled to recover the goods deposited Avith 
defts. ; Sc the right of the consignor to stopi>age 
in trarmtu ceased on the arrival of the goods at 
the waggon office of <lefts. in London. — Koave v. 
Bickford (1817), 8 Taunt. 83 ; 1 Moore, C. P. 
526 ; 129 E. R. 313. 

Annotations: — Distd. Coates v. Bailton (1827), 6 B. & C. 

422. Consd. Morley Hay (1828), 3 Man. & Ily. K. B. 

396. Refd. James v. Qrimn (1837), 2 M. & W. 623 ; 

Dodson V. Wentworth (1842), 4 Man. & G. 1080 ; White- 
head V. Anderson (1842), 9 M. & W. 518. 

2179 . .] — Foster v. Frampton, No. 2130, 

ante. 

2180 . .] — ^Wliere goods were conveyed by a 

carrier by water, Sc deposited in the carrier’s 
warehouse for the conA^enience of the vendee, to 
be delivered out as he should want them : — Held : 
the transitus was at an end, Sc the vendor’s right to 
stop in transitu gone, althougli it appeared that 
the carrier claimed to have a lien on the goods. — 
Allan v. Gripper (1832), 2 Cr. & J. 218; 140 
E. R. 94 ; suh nom. Allen v. Gripper, 2 Tyr. 
217 ; 1 L. J. Ex. 71. 

Annotation: — Apld. Dodbon v. Wentworth (1842), 4 Man. 

& G. 1080. 

2181 . .] — IT. Sc co. of Hull, having sold to 

W. of Mickley Mills, near Leeds, twenty mats of 
flax, they were, on Aug. 10, sent by railway to 
Leeds, & arrived at defts.’ warehouse at Leeds, 
where it was the custom for defts. to recei\^e goods 
sent for W., Sc to give him notice of their arrival & 
for him to send his carts for them. On Aug. 10, 
W. sent his cart Sc took away ten of the mats. 


On Aug. 18, H. &; co. sold to W. twenty other mats 
of flax. Sc a quantity of other goods. The flax 
was sent by railway to Leeds Sc arrived duly at 
defts. warehouse ; the other goods were sent by 
sloop to Boroughbridge. On the arrival of this 
flax at defts.’ warehouse, notice was given to W. 
by letter which stated that unless the goods were 
sent for, they would remain tliere at warehouse 
rents. On Aug. 23, W. sent his cart & took away 
ten of the latter mats, Sc left there ten of the mats 
last sent. Sc ten of the former. On Sept. 8, W. 
having become insolvent, the goods which had been 
shipped for Boroughbridge were stopped in transitu 
at Hull ; Sc on the same day the ttm mats of flax 
of the second parcel were also stopped at Leeds 
by H. Sc co. On Sept. 11, the sheriff entered, Sc 
seized all the flax in defts.’ warehouse sent by H. Sc 
co. under an execution against W. On Sept. 15, 
there was also a stoppage by 11. & co. of the remain- 
ing ten mats of the first parcel. It was found by 
the jury at the trial that the parties contemplated 
that the goods were to be used for the purpose of 
manufacture at Mickley Mills : — Held : (1) under 
the above circumstances, the transitus was at an 
end on the arrival of the goods at defts.’ warehouse ; 
(2) the stoppage of the goods which had been 
shipped to go to Borouglibridge had not the effect 
of revesting the property in the parcel of flax 
Avhich had been sent to defts.’ warehouse at Leeds, 
although comprised in one joint contract with the 
other goods. (3) Seinhle : the effect of a stoppage 
in transitu is not to rescind the contract, but only 
to replace the vendor in the same position as if 
he had not parted with the possession of the goods. 

(4) At all events, the vendor had no right to 
retake that part Avhich had arrived at its journey’s 
end. — W entworth v, Outhwaite (1842), 10 

M. Sc W. 436 ; 12 I.. J. Ex. 172 ; 152 E. R. 541. 
Annotations : — As to (1) Apld. Coventry v. Gladbtone (1868), 
L. H. 6 Eq. 44. Distd. lie Worbdell, Ex p. BaiTow (1877), 
6 Ch. 1). 783. Refd. Hr WhitAvorth, Ex p, Gibbs (1875), 
1 Cb. D. 101. As to (3) Reid. He Edwards, Exp. Chalmers 
(1873), 8 Ch. App. 289 ; Booth S.S. Co. v. Cargo Fleet 
Iron Co., 1 1916 J 2 K. B. 570. As to (i) Refd. He Edwards, 
Ex p, Chalmers (1873), 8 Ch. App. 289. Gencrdllu, Refd. 
Tannerr. JScovell (1845), 14 M. W. 28 ; Gunn v. Bolckow, 
Vaughan (1875), 10 Ch. App. 491. 

2182. .] — Wheat purchased by sample was 

consigned from Peieihorougli to B., at a railway 
station in Ijondon. On tlie arrival of the wheat- 
at the station on May 4, P. received notice from the 
railway co. that it had been warelioused at the 
co.’s warehouse, Sc entered in their books in the 
name of B. The co. alloAV consignees to use their* 
Avarehouse for fourteen days without charge. On 
the morning of Saturday, May 9, the carman of 
B. brought a hulk sample from the station, Sc 1*. 
having examined it. Sc found it equal to sample, 
said “ Don’t cart tlie wheat to the mill at present.” 
In the afternoon 1*. found himself in difficulties. 
Sc on Monday morning stoi^ped payment. On 
Monday P. gave the vendor an order for the wheat, 
which he took to the railway station. On an issue 
to try whether the wheat was the property of the 
assignees of B. or of the vendor ; — Held : ( 1 ) there 
was no acceptance of the wheat by Ik within 
Stat. Frauds ; (2) semhle : there was no valid 

stoppage in transitu, for the transit was ended. — 
Nicholson v. Boaver (1858), 1 E. & E. 172 ; 28 
L. J. Q. B. 97 ; 5 Jur. N. S. 246 ; 120 E. R. 873. 
Annotations: — As to (1) Coiisd. Cusack Robinson (1861), 

1 B. & S. 299 ; Taylor v. G. E. Ry., [1901] 1 K. B. 774. 

2183. .] — (1 ) To make a valid verbal contract 

for the sale of goods above the value of £10 where 
nothing has been given to bind the bargain or by 
way of part payment binding upon the vendee, 
there must be an acceptance Sc actual receipt. Sc 
such acceptance mu.st be made with the consent 
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of the vendor ; & until such acceptance, the 

property in the goods is not changed & the vendor 
may exercise his right to rescind the contract, 
& if under such circumstances the contract has 
been rescinded, no act on the part of the vendee, 
or of his assignees in case of his subsequent bkpey., 
can effect an acceptance so as to change the 
property in the goods. (2) Goods purchased 
under such a contract & sent by the vendor to a 
railway station, consigned to the order of the 
vendee, are not, whilst lying at the station, waiting 
the order of the vendee, & before any order given 
or other act done by him constituting an acceptance 
of the goods, in his “ possession, order or dis- 
position,” with the consent of the true owner, so 
as, upon his bkpey., to give his assignees any right 
to tliem under Bkpey. Ijaw Consolidation Act, 
1849 (c. lOG), s. 125, notwithstanding the goods 
were no longer in tremsitu^ & the right of stoppage 
therefore did not exist. — Smith v. Hudson (18()5), 
G B. & S. 431 ; G New Rep. 103 ; 34 L. J. Q. B. 
145 ; 12 L. T. 377 ; 11 Jm*. N. S. G22 ; 13 W. R. 
G83 ; 9 Sol. Jo. G74 ; 122 E. R. 1254. 

A7iiwiations : — An to H) Refd. Taylor v. Smith, 2 

Q. B. 65. Ad to (2) Consd. Jtf' Bell, Ex p. Clarke (1877), 47 

L. J. Bey. 33. Refd. Re WatHon, Ex p. Atkin, [11)011 

2 K. B. 753 ; Lamb r. Wright, [1924] 1 K. B. 857. 

2184. .] — G. & CO. sold IG casks of oil by 

letter to bkpts., upon terms of payment by accept- 
ance at thirty days’ date. The oil arriv(Kl, & its 
arrival was notified to bkpts. by the carriers ; 
subsequently, G. & co. telegraphed to stop the 
delivery. The carriers gave notice to the parties 
to interplead : — Held ; the transitus ended with 
the notice of arrival of goods, & the trustee in 
bkpey. was entitled . — He MiLLO, Ex Gouda 
(1872), 20 W. R. 981. 

2185. .] — Goods were sent by G. from 

Charleston to an rigent, B., at liverpool, for the 
use of W,, wlio were manufacturer’s in Yor^kshir^*. 
A bill of lading was sent with tire goods, a bill 
of excliange for* tlur amount. The arrangement 
between G. W. was that, on the acceptance of 
the bill of exchangt} by \V., the bill of lading was 
to bo sent by B. to W. This was dom*, W. 
forwarded the bill of lading to a gentleman who 
was the agent of the L. & Y. Ry. co. in Liverpool 
with directions to forward the goods to W. The 
goods were sent as directed, A such of them as 
Avere wanted by W. for use in his mill wer*e taken 
from th(^ trucks A used ; the rest remaiiKMl on 
the trucks in the possession of the railway co. 
W. fded a petition for liquidation, A G.’s agent 
gave notice to the co. A claimed against the trustee 
a right of stoppage hi transitu as to the goods not 
yet taken into use by W. : — Held : (1) G.’s right 
to sto]rpage in transitu ceased on arrival of the 
goods at Liverpool, A the handing of the bill of 
lading to W. in return for the accepted bill of 
exchange. (2) Semhle : the selection from A 
taking away of part of the goods from the trucks 
was constructive ijossession of the whole . — Tie 
Whitworth, Ex p, Gibbes (1875), 1 Ch. H. 101 ; 
45 L. J. Bey. 10 ; 40 J. P. 88 ; 24 W. R. 298 ; 
suh norn. Re Whitworth A Co., Ex p. Blackburn, 
Ex p, Gibbes, 33 L. T. 479 ; 3 Asp. M. L. C. 74. 
Annotation : — As to (1) Refd. lie WorsdeU, Ex p, Barrow 

(1877), 6 Ch. D. 783. 

2186. .] — Re McLaren, Ex p. Cooper, 

No. 2238, post. 


2187. .] — ^Where an agreement has been 

arrived at between the buyer of goods consigned 
by carrier to await his orders A the carrier, that 
the goods are to remain in the possession of the 
carrier as warehouse keeper for the buyer, the 
seller is not entitled to stop the goods as still Ijeing 
in transitu. — Taylor v. Great Eastern Ry. Co., 
[1901] 1 K. B. 774 ; 70 L. J. K. B. 499 ; 84 L. T. 
770 ; 49 W. R. 431 ; 17 T. L. R. 394 ; 45 Sol. Jo. 
381 ; G Com. (^as. 121. 

2188. .] — ^A purchaser of goods consigned 

them to a destination abroad, the transit being in 
several stages. At the end of one of such stages 
he intercepted the goods, A they thereafter 
remained in the custody of the carriers, who charged 
him warehouse rent in respect of them. The 
unpaid vendors having claimed to stop the goods 
in transitu : — Held : the original transit had been 
terminated by 14 le j)urc baser, A the right of the 
vendors to stop the goods in transitu was therefore 
lost. — R eddall V. Union Castle Mail S.S. Co., 
Ltd. (1914), 84 L. J. K. B. 3G0 ; 112 L. T. 910 ; 
13 Asp. M. Ij. C. 51 ; 20 Com. Cas. 8G. 

2189. Possession as carrier.] — S tokes v. La 
Riviere (1781), cited in 3 East, at p. 380 ; cited 
in 3 Term Rep. at p. 4GG ; 102 E. R. G43. 

A nnotatuma : — Refd. IMason Li(;kbarrow (1790), 1 Ily. Bl. 

357 ; Bo]itliui 2 :k v. Inglin (1803), 3 Eant, 381 ; Dixon v. 

Baldwcn (1801), 5 East, 175. 

2190. .] — Hunter v. Beal (1785), cited 

in 3 Term Rep. at ja. 4GG ; 100 E. R. G80. 

Anvotations : — Consd. Dixon v. Baldwon (1804), 5 East, 

175. Refd. Llckban'ow v. Mason (1787), 2 Term Rep. 

63; Hodgson v. Loy (1797), 7 Term Hop. 440; Rowo 

V. Pickford (1817), 8 Taunt. 83 ; Tucker v. Humphrey 

(1828), 4 Bing. 516 ; Lyons v. Hoflnung (1890), 15 App. 

Cas. 391. 

2191. .] - Bohtlingk V. Inglis, No. 2228, 

post. 

2192. -A. delivered a quantity of iron 
to a carrier to be conveyed by tlie. latt(.*r to B., 
the vendee, in the country. The carrier having 
reached B.’s premises, landed a part of the iron 
on his wharf, A tlien finding tliat B. had stopped 
payment, reloaded the same on board his barge 
A took the whole of the iron to his own premises : 
— Held : there was no delivery of any part of the 
iron so as to divest the consignor of his right to 
stop in transitu, the special property remaining in 
the carriiii’ until the freiglit for the whole cargo 
was either tendered or paid, or until he had done 
some act showing that lui assented to part with the 
y)OSS(ission of the goods without receiving his 
freight. — C rawsiiay v. Eades (1823), 1 B. A (\ 
181 ; 2 Dow. A Ry. K. B. 288 ; 1 L. J. O. S. K. B. 
90 ; 107 E. R. G8. 

Annotations : — Distd. Allan Gripper (1832), 2 Cr. & .T, 

218. Refd. Sheridan t?. Now Quay Co. (1858), 4 C. B. 

N. S. 618. 

2193. .] — A consignor of goods, who has 

received the acceptance of the consignee for part 
of the goods, may stop them in transitu on the 
consignee’s insolvency, A retain possession of 
them, without tendering back the bill. Goods 
were consigned to A., deliverable in the port of 
London at a certain price per ton. The vessel 
in which they were shipped arrived off the wharf 
at which the captain was in the habit of trading. 
The captain called at A.’s place of business A saw 
B., his clerk, A. being from home, A pressed him 
to send a craft for the goods, or he should be under 
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2189 i. Possession as carrier. ] — Held : 
the transitu was not at an end, for the 
railway co. held the goods as carriers, 
& not as agents. — Morgan Envelope 
Co. V. Boustead (1885), 7 O. R. 697. 
—CAN. 


2189 ii. .] — Re Alcock, Ingram 

& Co., Ltd., [1924] 1 D. L. U. 388 ; 
53 O. L. R, 422.— CAN. 

2189 i£i. .] — Black v. Cassels 

(1828), 6 Sh. (Ct. of Sess.) 894.— SCOT. 

b. Remand for goods by 

buyer* 8 assignee for benefit of creditors.] 


— Anderson v. Fish (1889), 16 O. R. 
476 ; affd. (1890), 17 A. R. 28.— CAN. 

c. Claim for delivery by trustee in 
bankruptcy — Power of carrier to pro- 
long transitus to consult solicitor .] — 
Re Simmons (Ont.), [1924] 4 D. L. R. 
562 ; 5 C. B. R. 144.— CAN. 
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the necessity of landing them. After some days, 
B. wrote to the captain, stating that A. was from 
home, but he, B., thought ho had better land the 
goods on A.’s account. They were accordingly 
landed at the wharf, & entered in the wharfinger’s 
book, with “ freight & charges ” set opposite to 
them, & not in the name of any party as consignee. 
While they were lying there, A. became insolvent, 

& they were stopped by the consignor : — Held : 
the iransitus was not determined. — E dwabds v. 
Bbewer (1837), 2 M. & W. 375 ; Murp. & H. 132 ; 

6 L. J. Ex. 135 ; 1 Jur. 432 ; 150 E. R. 802. 

2194. ,] — ^Bolton v. Lancashire & York- 

shirp: Ry. Co., No. 2268, post. 

2195. .] — The forbearance or release of an 

antecedent claim is not a good consideration for 
an indorsement of a bill of lading, so as to defeat 
an unpaid vendor’s right of st oppage in transitu. 
L. AS., carrying on business in London A Hong 
Kong, bought goods of L. A others, merchants 
at Manchester, to be shipped to their firm at Hong 
Kong. The goods were on a ten months’ credit, 

A it was agreed that remittances of proceeds of 
the sales should be made from Hong Kong to meet 
the acceptances of L. A S. ^ven for the price of 
the goods, on receipt of the bills of lading. L. A S. 
contracted for the carriage, A shipped the goods 
in a vessel they engaged, A the bills of lading 
deliverable to their firm in Hong Kong, or their 
assigns, were signed by the master A lianded over 
to L. A S., who accepted the draft of the vendors 
for the amount of the i)iirchabe. Before the goods 
or bills of lading reached Hong Kong, L. S. A co., 
being insolvent, A i3rcssed by two banking firms 
at Hong Kong, to whom they were largely indebted, 
in consideration of their debt to the bank, assi^ed 
to them the “ whole of their property, premises, 

A chattels, specified in a schedule thereto, with 
all the estate, right, title, interest, claim, or 
demand of L. S. A co. arising thereout or there- 
from.” The scliedule {inter alia) enumerated 
“ All goods A bills of lading or other documents, 
for all goods now on the way hither.” In pur- 
suance of this agreement the bills of lading were 
indoised A handed over to the banking firms, to 
whom the insolvent circumstances of L. 8. A co. 
at that time were well known : — H eld : ( 1 ) the 
pre-existing debt was not a valuable consideration 
for the assignment, so as to defeat the right of 
the unpaid vend’ors to stop the goods in transitu ; 

A (2) the transitus had not ended before the 
arrival of the goods at Hong Kong, as the iransitus 
continued while the goods were in charge of a third 
party, contracted with as carrier for the purpose 
of forwarding them. — R odgp:r v. Comptoir d’ 
Escomptb be Paris (18(59), L. R. 2 P. C. 393 ; 5 
Moo. P. 0. C. N. 8. 538 ; 38 L. J. P. C. 30 ; 21 
L. T. 33 ; 17 W. R. 468 ; 3 Mar. L. C. 271 ; 16 
E. R. 618, P. C. ; subsequent proceedings (1871), 

L. R. 3 P. C. 465, P. 0. 

Annoiaiiona : — As to (1) Distd. Chartered Bank of India, 

Australia & China v. Henderson (1874), L. 31. 6 P. C. 

501. NJ?. Leask v. Scott (1877), 2 Q. B. 1). 376. FoUd. 

iee^Love, Ex v. Watson (1877), 5 Cli. B. 36. Generally, 

Reid. The EmlJlen Marie (1876), 44 L. J. Adm. 9 ; Kendal 

V. Marshall Stevens (1883), 11 Q. B. D. 356. 

2196. ,] — Be McLaren, Ex p. Cooper, No. 

2238, post. 

2197. — -.J — ^Where goods have not been 
delivered to the purchaser, or to any agent of his, 
to hold for him otherwise than as a caiTier, but 
are still in the hands of the carrier as such, A for 
the purposes of the transit, then, although such 
carrier was the purchaser’s agent to accept delivery 
so as to pass the property, nevertheless the goods 


Gooes. 

are in transitu A may be stopped. The right to 
stop under such circumstances is not affected by 
the facts that the purchaser has handed to the 
shipping agents the bills of lading received by him 
from the vendor, A has received from them a fresh 
bill of lading ; A that the purchaser is himself a 
passenger by the vessel on board which the goo(^ 
are shipped as cargo for conveyance to their 
ultimate destination. — Lyons v. Hopfnung (1890), 
15 App. Cas. 391 ; 59 L. J. P. C. 79 ; 63 L. T. 
293 ; 39 W. R. 390 ; 6 Asp. M. L. C. 551, P. 0. 
Annotation : — Befd. Kemp v. Ismay, Imrie (1909), 100 L. T. 

996. 

2198. Demand for goods by buyer.] — The 

delivery of goods by the seller to a carrier by 
order of the buyer’s agent, for the purpose of being 
forwarded to the buyer, is not such a constructive 
delivery to the buyer as to put an end to the 
seller’s right of stoppage in transitu ; A although 
it seems to be the better opinion that if the buyer 
actually takes possession of his goods before their 
arrival at the place of their ultimate destination 
the seller’s right of stoppage in transitu is thereby 
defeated, yet a mere demand by the buyer before 
such arrival without delivery will not have that 
effect. C., the agent of M., bought some lead of 
pltf. at Newcastle which was shipped by C.’s order 
to be forwaided to M. in London. Upon the 
vessel’s arrival in the Thames the lead was 
demanded by M., but the captain refused to deliver 
it ; it was put on board a lighter belonging to defts. 
who were warehousemen A who had undertaken 
the delivery of the lead by his orders. While 
still on board (.he lighter it was demanded by pltf. : 
— Held : at the time of such demand Ids right of 
stoppage still existed. — Jackson v. Nichol (1839), 
5 Bing. N. C. 508 ; 2 Arn. 32 ; 7 Scott, 577 ; 8 
I.. J. C. P. 294 ; 3 Jui\ 772 ; 132 E. R. 1195. 
Annotation: — Refd. Re Woradell, Ex p. Barrow (1877), 46 

L. J. Bey. 71. 

2199. Nominated A hired by purchaser.] — 

Delivery of goods by the vendor to a carrier, even 
though the carrier be nominated A hired by the 
purchaser, is only constructive, not actual delivery 
to the purchaser, inasmuch as the contract with 
a carrier to carry goods does not make tlie carrier 
the agent or servant of the person with whoin 
he contracts. Till the goods are in the actual 
possession of the purchaser the transit is not at 
an end, A it makes no difference that their ultimate 
destination has not been communicated by the 
purchaser to the vendor. A contract was entered 
into for the sale of some china clay to be delivered 
free on board at a specified port, A to be paid for 
by an acceptance of the purchaser. Afterwai'ds 
the purchaser chartered a ship A gave notice to 
the vendors, who then delivered the clay on board 
the specified sliip at the port agreed upon. The 
destination of the clay had not been communicated 
to the vendors. Before the ship left the harbour 
the vendors heard of the insolvency of the pur- 
chaser, A gave notice to the master of the ship to 
stop the clay in transitu. No bill of lading had 
been signed, nor had the purchaser given any 
acceptance for the price of the clay : — Held : the 
clay being in the possession of the master of the 
ship only as carrier, the transit was not at an end, 
A the notice to stop was given in time. — Be Cock, 
Ex p. Rosbvear China Clay Co. (1879), 11 Ch. D. 
560 ; 48 L. J. Bey. 100 ; 40 L. T. 730 ; 27 W. R. 
591 ; 4 Asp. M. L. C. 144, C. A. 

Annotations: — Consd. Kendal v. Marshall Stevens (1883), 

11 Q. B. D. 356. Polld. Bethell v. Clark (1887), 19 Q. B. D. 

653. Apld. Kemp v. Ismay. Imrie (1909k 100 L. T. 996. 

Refd. 3ohson v. Eppenheim (1905), 21 T. L. R. 408. 

2200. Marking A taking samples — When in 
possession of carrier — Whether amounting to con- 
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structive possession.] — (1) A notice of stoppage 
in transitu, to be effectual, must be given either 
to the person who has the immediate custody of 
the goods, or to the principal whose servant had 
the custody, at such a time, & under such circum- 
stances, as that he may by the exercise of reason- 
able diligence communicate it to his servant in 
time to prevent the delivery to the consignee. 
Therefore, where timber was sent from Quebec, to 
be delivered at Port Fleetwood in Lancashire, a 
notice of stoppage given to the shipowner at 
Montrose, while the goods were on their voyage, 
whereupon he sent a letter to await the arrival of 
the captain at Fleetwood, directing him to deliver 
the cargo to the agents of the vendor, was held 
not to be a sufficient notice of stoppage in transitu. 

(2) The vessel arrived in port on Aug. 8, on which 
day, before the captain had received his owners* 
letter, the agent of the assignees of the vendee, 
who had become bkpt., went on board, & told the 
captain he had come to take possession of the cargo. 
He went into the cabin, into which the ends of 
timber projected, & saw & touched the timber. 
\Vlien the agent first stated that he came to take 
possession, the captain made no reply, but subse- 
quently, at the same interview, told him that he 
would deliver him the cargo when he was satisfied 
about his freight. They then went on shore 
together. Shortly afterwards the agent of the 
vendor came on board, & served a notice of 
stoppage in irans'Uu upon the mate, who had 
charge of the cargo, & a few days afterwards 
received possession of the cargo from the captain : 
— Held : under these circumstances, there was no 
actual possession taken of the goods by the 
assignees ; &, as there was no contract by the 
captain to hold the goods as their agent, the circum- 
stances did not amount to a constructive possession 
of the goods by them. 

(3) Qu. : whether the act of marking, or taking 
samples, or the like, without any removal of any 
part of the goods from the possession of the cfxrrier, 
even though done with the intention of taking 
possession, will amount to a constructive possession, 
unless accompanied by circumstances denoting 
that the carrier was intended to keep, & assented 
to keep, possession of the goods as the agent of 
the vendee. 


(4) Before the consignor knew of the bkpey. of 
the consignee, he had sent three letters to the 
manager of a bank in Liverpool, inclosing bills 
drawn by himself upon certain parties, & he refeiTed 
therein to defts. as persons who would settle any 
irregularity that might occur respecting the 
acceptances. Tliese letters were commumcated 
to defts., & assented to by them. Another letter 
to the same party inclosed a bill drawn upon the 
consignee for the price of the timber in question : — 
Held : the letters were admissible in evidence, & 
were some evidence to show an authority in defts. 
to stop the cargo in transitu. 

(6) The consignor, before the stoppage in 
transitu, wrote a letter to defts., in which ho 
assumed that they had stopped the cargo, & gave 
directions as to the sale of it. This letter did not 
reach defts. until after the stoppage. Qu. : 
whether it gave authority to them to stop the 
cargo at the time of the stoppage, or amounted 
to a valid ratification of that act. — Whitehead v. 
Anderson (1842), 9 M. & W. 518 ; 11 L. J. Ex. 
157 ; 152 E. B. 219. 


Annotaiions : — Aa to (1) Reid. Wentworth v. Outhwaite 
(1842), 10 M. & W. 436 ; Boiton u. L. & Y. Ry. (1866), 
L. R. 1 C. P. 431 ; Coventry v. Gladstone (1868), L. li. 
6 Ea. 44 ; Ee Kiell, Ex p. Falk (1880), 14 Ch. D. 446 ; 
BethoU V. Clark (1887), 19 Q. B. D. 553. Aa to (2) Refd. Re 
Whitworth, Exp. Glbbes (1875), 1 Ch. D. 101. OeneraUy, 


Refd. Tanner v. Soovoll (1845), 14 M. & W. 28 ; Roddall 
V. Union Castlo Mail S.S. Co. (1914), 81 L. J. K. B. 360 ; 
Booth S.S. Co. V. Cargo Fleet Iron Co., L191GJ 2 K. li. 570. 

(6) Wharfingers. 

See Sale of Goods Act, 1803 (c. 71), s. 45. 

2201. Wharfinger as forwarding agent.] — Smith 
V. Goss, No. 2104, ante, 

2202. Delivery order by seller — Nothing remain- 
ing to complete sale — Weighing.] — Witheiis v. 
Lyss, No. 1373, ante. 

2203. Resale to sub-purchaser.] 

Barton v. Boddington, No. 1649, ante. 

2204. Wharfinger as agent of buyer.] — Wliere 
goods are delivered to a vendee at a wharf, who 
afterwards ships them there, no subsequent 
stoppage of the goods in transitu can take place. — • 
Noble v. Adams (1816), 7 Taunt. 59; 2 Marsh. 
366 ; 129 E. R. 24. 

Annotoiiona : — Mentd. Harris v. Liinell (1819), 4 Moore, 
C. P. 10; Bristol v. Wilsmoro (1823), 1 B. & C. 514; 
Stephenson v. Hart (1828), 1 Moo. & P. 357 ; Irving v. 
Motly (1831), 7 Bing. 543 ; Load v. Greon (1846), 15 
M. W. 216; White v. Garden (1851), 10 C. B. 919; 
Re Shackleton, Ex p. Whittaker (1875), 10 Ch. App. 
447, n. 

2205. .] — ^A., by contract, sold to B. a 

quantity of tallow, then lying at a wharf, at so 
much per cwt. ; & on the same day gave a written 
order upon the wharfingers to weigh, deliver, 
transfer & rehouse the same. B. having entered 
into a contract to sell tallow to C., obtained from 
the wharfingers & gave to C. a written acknow- 
ledgment that they had transferred the tallow to 
the account of 0., & that 0. was to be liable to 
charges from a given date. B. having stopped 
payment, A. gave notice to the wharfingers not 
to deliver the tallow to B.’s order. In an action 
of trover by 0. against the wharfingers : — Held : 
aft(ir their acknowledgment, they hold the tallow 
as the agents of C., & they could not therefore set 
up as a defence a right in A. to stop it in transitu . — 
Hawes v. Watson (1824), 2 B. 0. 540 ; 4 
Dow. & Ry. K. B. 22 ; Ry. & M. 6 ; 2 L. J. O. S. 
K. B. 83 ; 107 E. R. 484. 

Annotations : — Apid. Gosling V. Blrnle (1831), 7 Bing. 339 ; 
Woodley u. Coventry (1863), 2 H. & C. 164 ; Re Knight, 
Ex p. Golding. Davies (1880), 13 Ch. V. 628. Refd. 
Mollln V. Kelshaw (1830), 1 Tyr. 109 ; Crawshay v. Thorn- 
ton (1837), 2 My. & Cr. 1 ; Swanvvlck v. Sothorn (1839), 
9 Ad. A El. 895 ; Biddle v. Bond (1865), 6 B. & S. 225 ; 
Knights V. Wlffen (1870). L. R. 5 Q. B. 660 ; Henderson 
V. Williams, [1895] 1 Q. B. 521 ; Dixon v. Kennaway, 
119001 1 Ch. 833. Mentd. MoyneU v. Angell (1862), 1 
New Hep. 120. 

2206. .] — The “ acceptance ** of goods, 

required by 8tat. Frauds, s. 17, in order to make the 
contract of sale good, may be prior to the “ actual 
receipt,*’ & n(^ed not be contemporaneous with or 
subsequent to it. 

Deft., on Oct. 24, having examined at Liverpool 
several of a lot of 156 firkins of butter, verbally 
agreed with pltfs. to purchase the whole of them, 
& directed that they should bo sent, by carriers 
whom he named, to Fenning’s Wharf, London. 
The butter was accordingly delivered by pltfs. to 
the carriers, & by them delivered at Fenning’s 
Wharf, in two lots, on Oct. 26 & 27. Fenning 
was in the habit of receiving warehousing butter 
for deft, until he sold it. Pltfs. sent an invoice 
to deft, in London, on Oct. 25, with a letter 
apprising him that the butter had been sent as 
ho had directed. Tliere was no direct evidence 
that deft, inspected the butter at the wharf ; but 
on Oct. 27 ho telegraphed to pltfs. that he should 
send it back as not according to sample, & it was 
redelivered, on the same day, by Fenning to the 
carriers imder an order from deft. : — Held ; ( 1 ) there 
was ample evidence that the goods when placed 
in the wharf were put under the control of deft., 
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Sect, i:.— Stoppage in transitu : Suh-sect. 3, C. (6) ' 

so as to put an end to any right of pltfs. as unpaid 
vendors ; (2) there was a sudicient “ actual 

receipt by deft., within Stat. Frauds, s. 17 
(3) deft, having selected at Liverpool the specific 
firkins as those which he agreed to take as his 
property as the goods sold, <fc having directed 
those specific goods to be forwarded to London, 
there was an “ acceptance ” by him within the 
sect. — Cusack v. Robinson (1801), 1 B. & S. 299 ; 

30 L. J. Q. B. 261 ; 4 L. T. 506 ; 7 Jur. N. S. 542 ; 
9 W. K. 735 ; 121 E. R. 726. 

AnnotatUms : — As to (l)Distd. Bolton v. L. & Y. By. (1806), 
L. K. 1 0. P. 431. llefd. Tie Roberts, Evans v. Roberts 
(1887), 30 Ch. D. 196. As to (3) Refd. Bog Lead Mining 
Co. V. Montague (1801), 10 C. B. N. S. 481 ; WilHamson v. 
Barton (1862), 7 II. & N. 899 ; Smith v, Hudson (1865), 
0 B. & S. 431 ; Reuss v. Picksley (1860), L. R. 1 Exch. 
342 ; Kibble v. Gough (1878), 38 L. T. 204. 

2207. Delivery order by buyer — Transfer in 

books of wharfinger.] — ^When the purchaser of 
goods has lodged an order to deliver them with the 
wharfinger in whose warehouse they lie, & the 
latter lias transferred them in his books into the 
name of the purchaser, the vendor’s right to stop 
them in transitu is gone & the wharfinger is bound 
to hold them as the agent of the purchaser. The 
same effect is produced by the delivery note being 
lodged with the wharfinger, without a transfer in 
his books. — Harman v. Anderson (1809), 2 Camp. 
243 ; 170 E. R. 1143. 

A 7 inotations : — Folld. Zwingcr v. Samuda (1817), 1 Moore, 
C. 1*. 12 ; Hawes v. Watson (181^4), 2 B. & C. 540 ; Holl 
V. Griffin (1833), 10 Bing. 24G Consd. Lacklngton v, 
Atherton (1844), 7 Man. & G. 360. Distd. Laurio & More- 
wood V. Dudln, [1926] 1 K. B. 223. Refd. Lucas v. Dorrlon 
(1817), 7 Taunt. 278 ; Holdernoss v. Sbackels (1828), 7 
L. J. O. S. K. B. 80 ; Gosling v. Biniio (1831), 5 Moo. & P. 
100 ; Milos V. Gorton (1834), 2 Cr. & M. 504 ; Swanwick 
V. Sothem (1839), 1 Per. & Dav. 048 ; Dublin City Dis- 
tillery V. Doherty, [1914] A. C. 823. 

2208. What constitutes agency.] — Goods 

were forwarded in bales by ship to London, 
deliverable to B. & co., or their assigns, who were 
factors for sale ; & were landed at defts.’ wharf. 
B. & co. gave defts. orders to “weigh A deliver ” 
the goods to M. who had contracted with B. & co. 
for the purchase of them. They were accordingly 
weighed & an account of the weights sent to B. & 
co. who made out invoices to M. accordingly. 
M. resold several bales of the goods, wliich were 
delivered by defts., upon his order, to his vendees ; 
the rest remained on defts.’ wharf until they were 
stoi)ped by B. & co. as unpaid vendors. They 
were never transferred in defts.’ books from the 
names of B. & co. to that of M. nor was any ware- 
house rent paid by him ; — Ilrld : (1) upon these 
facts, defts. never stood in the relation of whar- 
fingers to M., so as to be liable to an action on the 
case by him for the non-delivery of the goods to his 
order ; (2) under these circumstances B. & co.’s 
right of stoppage in transitu was not determined 
by the part delivery to M.’s vendees. — Tanner v. 
ScovELL (1845), 14 M. & W. 28 ; 14 L. J. Ex. 
321 ; 153 E. R. 375. 

Annotations: — As fo (1) Refd. Grico v. Richardson (1877), 
37 L. T. 677. As to (2) Consd. lie McLaren, ICx p. Cooper 
(1879), 11 Cb. D. 68. Refd. Be Piggott, Ex p. Cross 
(1851), Fonbl. 215 ; Re Harcourt, Dauby v. Tucker (1883), 

31 W. R. 678. 

.] — Compare Bailment, Vol. III., pp. 102- 

105, Nos. 294-305. 

2209. Order by buyer to deliver to third party — 
On arrival of goods.] — Akerman v. Humphery, 
No. 1366, ante. 

2210. Previous delivery order by seller to 

wharfinger.] — S wanwick v. Sothern, No. 1061, 
ante. 

2211. .]— Tanner V. Scoveix, No. 2208, ante. 


2212. Goods not landed — No application by 
buyer.] — The shippers, acting for G., purchased, & 
paid for with their own money, flour at Stockton, 
which was sent by a vessel to London, & the 
invoice forwarded to G. A manifest of the fiour 
was also forwarded by the shippers to a wharfinger 
in London, whose practice it was to deliver goods 
to the consignee named in the manifest upon 
application, & till application to keep it on board 
the vessel ; if not applied for before the vessel 
returned, he landed it, & kept it in his warehouse, 
to the order of the shipper ; if the goods were to 
be delivered to order, he delivered them to persons 
producing either bills of lading or the shipper’s 
invoices. G. was in the habit of having flour 
consigned to him at the wharf, & sometimes sold 
it on board, sometimes when it was landed, & kept 
for him in the wharfinger’s warehouses. The flour 
in question arrived at the wharf on Apr. 12, but 
was not landed till Apr. 22 ; on Apr. 17, before any 
appheation by G., who had become bkpt., the flour 
was claimed under an order from the shippers : — 
Held : the flour not having been landed, nor any 
application having been made by G., the shippers 
might stop in transitu. 

1 have never heard it contended that the mere 
possession of an invoice could bar the vendor’s 
rights (Park, J.). — Tucker v. Humphrey (1828), 
4 Bing. 516 ; 1 Moo. & P. 378 ; 6 L. J. O. S. C. P. 
92 ; 130 E. R. 866. 

Annotation: — Distd. Dodson v. Wentworth (1842), 12 
L. J. C. P. 69. 

Rejection of goods by buyer.] — See Sub-sect. 
3, H., post. 

(c) Other Bailees. 

See Sale of Goods Act, 1893 (c. 71), s. 45. 

2213. Engraver — Goods to be engraved before 
delivery to buyer.] — ^A. agreed to buy some articles 
of plate of B. who was to get A.’s arms engraved 
on iliem, & to pay for the engraving : — Held : a 
delivery to the engraver for that purpose was not 
a delivery to A. so as to defeat B.’s right of 
stopping the goods hi transitu^ the price of the 
goods not being paid by A. If the seller of goods 
takes notes or biUs for them, without agreeing to 
run the risk of the notes being paid, & the notes 
turn out to bo worth nothing, this will not be 
considered as payment. — Owenson v. Morse 
(1796), 7 Term Rep. 64 ; 101 E. R. 856. 

Annotation: — Re!d. Dutton v. Solomonson (1803), 3 Bos. 

& P. 582. 

2214. Packer — As agent of buyer.] — On Mar. 16, 
1802, goods were forwarded from Manchester, 
addressed to A. at the Bull &; Mouth Inn, London, 
in consequence of a previous order from him. 
On Mar. 23 the goods were sent to deft.’s house 
as the packer of A., the latter having given no 
direction at the Bull & Mouth Inn respecting these 
particular goods ; but having given a general 
order that all goods addressed to him should be 
sent to deft. ; A. having no warehouse of his own. 
On Mar. 11 A. committed an act of bkpey. When 
the goods arrived at deft.’s they were booked to 
the account of A., & deft., not knowing of A.’s 
bkpey., unpacked the goods to ascertain the 
contents. On Mar. 31 the goods were claimed by 
the consi^ees, & on the day after by the assignees 
of A. against whom a commission had been taken 
out : — Held : the transitua of the goods was at an 
end when they arrived at deft.’s house ; & conse- 
quently, pltfs., as the assignees of A., were entitled 

recover them in an action of trover.— -Scott v. 
Pettit (1803), 3 Bos. P. 469 ; 127 E. R. 255. 
Annotations : — Apld. Dixon v. Baldwen (1804), 6 East, 175 ; 
Howe V. Piokford (1817), 1 Moore. C. P. 526. Consd. 
Foster v. Frampton (1826), 6 B. & C. 107 ; Kendal v. 
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Marshall, Stevens (1883), 11 Q. B. D. 356. Reid. Tucker 
Hi^^re^|1828), 4 Bing. 616 ; James v. Griffin (1837), 

2215. .] — A., the general agent in 

London of B. & co. a house at Paris, with power 
to export for them to such markets as he should 
think fit, purchased goods in the name of B. & co. 
of C. at Manchester, & directed them to be sent 
to D. a packer in London. After their arrival A. 
had some of tlie goods impacked & sent away, & 
the remainder repacked. News then arrived of 
the failure of B. & co. : — Held : the goods in 
D.’s hands were no longer in transitUy & O., there- 
fore, had no right to stop them. — I jKedsv. Wright 
( 1803), .3 Bos. & P. ,320 ; 127 E. R. 17(1 ; previous 
proceedings (1802), 4 Esp. 243, N. P. 

AnnoUMons Scott v. Pettit (1803). 3 Bos. & P. 

4G‘J. Apld. Dixon v. Baldwen (1804), 5 East, 175 ; Howe 

V, Pickford (1817), 1 Moore, C. P. 526. Distd. CJoates r. 

Kailton (1827), 6 B. & C. 422. Reid. Kendal v. Marshall, 

Stevens (1883), 11 Q. B. D. 356. 

2216. Goods to be paid for in ready money .1 

— Although goods are delivered at the packer’s of 
the purchaser, he having no warehouse of his own, 
if they were to be paid for in ready money, & this 
was intimated to the packer when he received 
them, they may still be stopped in transitu. — 
Loesciiman V. WiLiJAMS (1815), 4 Camp. 181 ; 
171 E. R. 58, N. P. 

2217. Warehouseman — Agent of buyer.] — Bales 
of flax sold by A. in London to B. residing at 
Mickley Mill, are addressed to “ B. Mickley,” & 
are shipped for Hull under a bill of lading making 
them deliverable “ at the port of Boron ghbridge 
for B., Mickley Mill.” The bales are forwarded 
from Hull to Boroughbridge by water carriage, 
are deposited there in tlie warehouse of C., a 
party unconnected with the carriers, wlio was in 
the habit of i*eceiving goods for B. holding them 
at B.’s risk, Sc without charging warehouse rent, 
until fetched away by B. or delivered to other 
j)ersons by B.’s order. The transitus is at an end, 
&; the bales cannot be stopped by A. upon the 
insolvency of B. although B. lias exercised no act 
of ownership over them. — Dodson v. Wentw^ortii 
(1842), 4 Man. G. 1080 ; 5 Scott, N. R. 821 ; 12 
L. .T. C. P. 59 ; 0 Jur. 106(1 ; 134 E. R. 443. 

2218. .] — Merchant Banking Co. op 

IjONDON V. Phcenix Bessp:mer Steel Co., No. 
1838, ante, 

2219. Delivery order by seller — Seller as 

warehouseman.] — Whert^, by the custom of the 
trade, a delivery order given by the seller to the 
purchaser, operated as a delivery of the goods to 
the purchaser, so as to enable him to sell in the 
market : — Held : (1) that did not extend to a case 
where the vendor was also the warehouseman. Si, 
had given such a delivery order, & had delivered 
part of the goods to the order of the purchaser, 
but the vendor had a right, upon the purchaser 
becoming bkpt., to stop the goods in transitu, no 
indorsement having previously been made of the 
delivery order, by the purchaser to a tliird party ; 
(2) bkpt. had not possession of the goods as reputed 
owner, with the consent of the true owner, within 
6 Geo. 4, c. 16, s. 72. — Townley v. Crump (1835), 
4 Ad. & El. 58 ; 1 Har. & W. 564 ; 5 Nev &. M. 
K. B. 606 ; 5 L. J. K. B. 14 ; 111 E. R. 709. 

Annotations: — As to (1) Distd. Pearson v. Dawson (1858), 

E. B. & E. 448. Refd. Itf, Oxley, Exp. Turnbull (1868), 

19 L. T. 463. As to (2) Consd. Dublin City Distillery v. 

Doherty, [1914] A. C. 823. 


2220. ■ - Sale of part out of bulk — Part not 

severed.] — Laurie & More wood v. Dudin Sc 
Sons, No. 1372, ante. 

D. Delivery on Buyer's Vessel. 

See Sale of Goods Act, 1893 (c. 71), s. 45 (5). 

2221. Whether transit terminated.] — There can 
be no right of stoppage in transitu where the goods 
affected to be stopped are freighted on board a 
sliip which is substantially the vessel of the 
consignees. — lie IIumberston (1846), De G. 262 ; 
15 L. J. Bey. 10 ; 0 L. T. O. S. 449, L. C. 

2222. .] — Moakes v. Nicolson, No. 1340, 

ante. 

2223. .] — Schotsmans v. Lancashire Sc 

Yorkshire Ry. Co., No. 2328, post, 

2224. .] — B. Sc H., acting as agents in 

England for a foreign principal, purcliased from 
E. Sc co. in England, cement for the New York 
market ; the cement was ordered to be sent along- 
side a vess(4 which B. & C. had purchased for their 
principal, Sc was shipi)ed on board that vessel ; 
mate’s receipts for the cement were taken by F. Sc 
CO. Sc handed on to B. Sc S. who exchanged them 
for bills of lading in which B. Sc S. were stated 
to be the shippers, Sc wliicli made the goods 
deliverable to the order of B. & S. B. & S. gave 
all necessary directions as to the destination of the 
goods Sc the sailing of the v(\ssel. While the vessel 
was on its way to New York, B. Sc 8. became 
bkpt., &; F. & CO. claimed as uni)aid vendors to 
stop the cement in transitu. F. Sc co. knew not 
only that the v(\ssel belonged to B. Si S.’s principal, 
but also that the cement was bought by B. & 8. 
for tliat principal : — Held : F. & co. were not 
entitled to stop the cement in transitu. — Be 
Bruno, Silva & Son, Ex p. Francis Sc (io., TjTD. 
(1887), 56 L. T. 577 ; 6 Asp. M. L. G. 138 ; 4 
Morr. 146. 

2225. Seller reserving right of disposal.] — Turner 
V. Liverpool Docks Trustees, No. 1316, ante. 

2226. .] — Schotsmans v. Lancashire Sc 

Yorkshire Ry. Co., No. 2328, post. 

E. Delivery on Chartered Vessel. 

See Sale of Goods Act, 1893 (c. 71), s. 45. 

2227. Whether right exercisable — Ships char- 
tered by buyer.] — If goods abroad arc put on 
board a ship chartered by the consignee, thc^ 
consignor cannot afterwards sto]i tlumi in transitu. 
— Boehtlinck V. Schneider (1799), 3 Esp. 58; 
170 E. R. 537, N. P. 

Annotations : — Mentd. De Bode's Case (1845), 8 Q. B. 208 ; 

Buerger v. Now York Life Ahsco. (1927), 96 L. J. K. R. 

930. 

2228. .] — (1) A trader in England 

charters a ship on certain conditions for a voyage' 
to Russia Sc to bring goods home from his corre- 
spondent there, who accordingly ships the goods 
on account & at the risk of the freighter, & sends 
him the invoices Sc bills of lading of the cargo : — 
Held : the delivery of the goods on board such 
chartered shiji does not preclude the right of the 
consignor to stop the goods while in transitu on 
board the same to the vendee in case of his in- 
solvency in the meantime before actual delivery, 
any more than if they had been delivered on board 
a general ship for the same purpose. 

The consignor [can] in case of the insolvency of 
the consignee stop the goods consigned before 


PART VII. SECT. 4, SUB-SECT. 3.— D. 

d. Ship freighted by buyer — 
Whether transit terminated.] — Putting 
goods sold on board a vessel freighted 
by the pim3hasor, does not prevent 
stoppage in transitu. — Robertson &; 
Aitkin v . Moke (1801), 12 Fac. Coll. 

J. — ^VOL. XXXIX. 


549.— SCOT. 

e. .] — Drake v. M‘Millan 

(1807), Hume, 691.— SCOT. 
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2227 i. Whether right exercisable — 


Ships chartered by buyer .] — Morton & 
Co. V. Aberoromby & Co. (1858), 30 
Sc. Jur. 193.— SCOT. 

2227 ii. Cowdenbeath 

Coal Co., Ltd. v. Clydesdale Bank 
(1895), 22 R. (Ct. of Sess.) 682.— SCOT. 

S S 
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Sect, ^.--Stoppage in transitu: Suh-secL 3, F. 

they come into the possession of the consignee 
which possession . . . means actual possession 
That the possession of a carrier is not such a 
possession has been rei)eatedly determined (Law- 
rence, J.)* 

(2) A demand of the goods having been made 
by the agent of the consignor upon the captain 
before they were unloaded, after which he delivered 
them to the assignees of the vendee : — Held : the 
consignor might maintain trover against the 
assignees. — Bohtltngk v. Inglis (1803), 3 East, 
381 ; 102 E. R. 643. 

Annotations: — As to (1) Consd. Christie v. Lewis (1821), 2 
lirod. & Bing. 410 ; Gibson v. Carruthers (1841), 8 M. & W. 
:i21. Expld. Turner v. Liveri)ool Docks Trustees (1851), 
G Kxch. 543. Apld. Berndston v. Strang (1867), L. R. 
4 Eq. 481. Refd. Scott v. Pettit (1803), 3 Bos. & P. 
469 ; Dixon v. Bald won (1804), 5 East, 175 ; The Con- 
etantia (1807), 6 Ch. Rob. 321 ; Noble v. Adams (1816), 
2 Marsh. 366 ; Saville v. Campion (1819), 2 B. & Aid. 
503 ; Bloxam v. Sanders G825), 4 B. & C. 941 ; James v. 
Grillln & Hillhouse (1836), Tyr. & Gr. 449 ; Mitchel v. 
Ede (1840), 11 Ad. & El. 888 Oe'nerally, Reid. Jackson 
V. Nichol (1839), 5 Bing. N. C. 508. Montd. Clegg v. 
Levy (1812), 3 Camp. 166. 

2229. Retaking under foreign law.] — 

A delivery by the consignor of goods on board a 
ship chartered by tlie consignee is a delivery to 
him, & the consignor cannot afterwards stop them 
in transitu. But where the delivery was made on 
board such a ship in Russia, & by a law of that 
country the owner of goods in case of the bkpey. 
of the vendee may sue out process to retake his 
goods on board a ship, e c., <fe retain them till 
payment ; & the owners, hearing of the insolvency 
of the vendee, applied to the captain on board of 
whose ship tlie goods had been delivered to sign 
the bills of lading to their order, which he com- 
plied with, without the necessity of suing out 
process : — Held : this was a substantial compliance 
with such law, & the captain on his arrival here 
was bound to deliver the goods to the order of the 
vendors, & not to the assignee's of the vendee who 
had become bkpt. — Inglis v. Usiierwood (1801), 
1 East, 515 ; 102 E. R. 198. 

Annotations: — Consd. Bohtlingk v. Inglis (1803), 3 East, 
381. Refd. Bloxam v. Sanders (1825), 4 B. & C. 941 ; 
Mltcbel V. Ede (1840), 11 Ad. & El. 888; Gibson v. 
Camithers (1841), 8 M. & W. 321. Mentd. Clegg v. Levy 
(1812), 3 Camp. 166. 

2230. Conclusiveness of bill of lading.] 

— Upon a question between the consignees of the 
bill of lading A: the vendor, as to the right of the 
latter to stop in transitu^ in the absence of any 
contradictory evidence, the bill of lading, stating 
that the agent of the purchaser shipped the goods 
by his order, is conclusive as to the fact of delivery 
to the purchaser. In such case the ct. will not 
interpose on behalf of the vendor to protect the 
property pending litigation, but will leave the 
vendor to the assertion of his right at law. — 
Meletopulo V. Ranking (1842), 6 Jur. 1095, 
L. C. 

2231. Possession of master of ship as 

carrier.] — Berndtson v. Strang, No. 2279, post 

2232. .] — Re Cock, Ex p, Rose- 

VEAR China Clay Co., No. 2199, ante, 

2233. Ship chartered by seller.] — T he Con- 

STANTIA, No. 2119, ante. 

P. Effect of Part Delivery. 

See Sale of Goods Act, 1893 (c. 71), s. 45 (7). 

2234. Whether right exercisable — Whether de- 
livery of part equivalent to delivery of whole.] — 


A., at a foreiOT port, ships goods by the order & 
on the account of B. to be paid for at a future day, 
& bills of lading are accordingly signed by the 
master of the ship. One of the bills is immediately 
transmitted to B., who, before the arrival of the 
ship at the place of destination, sells the goods, k> 
indorses the bill of lading to C. After the arrival 
of the ship, & a delivery of part of the goods to 
the agent of C., B. becomes bkpt. without having 
paid A. the price of the goods. By this delivery 
the tranaitus is at an end as to the whole of the 
goods. — Slubey V. Heyward (1795), 2 Hy. Bl. 
504 ; 126 E. R. 672. 

Annotations: — Distd. Simmons v. Swift (1826), 8 Dow. & 
Ry. K. B. 693. Expld. Bunney v. Poyntz (1833), 4 B. & 
Ad. 568. Consd. Tanner v. Scovell (1845), 14 M. & W. 28. 
Distd. Be McLaren, Ex p. Cooper (1879), 11 Ch. D. 68. 
Dbtd. Be KieU, Ex p. Falk (1880), 14 Ch. D. 446. Refd. 
Hammond v. Anderson (1804), 1 Bos. & P. N. R. 69 ; 
Hanson v. Moyer (1805), 6 East, 614 ; Miles v. Gorton 
(1834), 2 Cr. & M. 504. Mentd. Holdorncss (Assignees of 
Foxton, Ba^rupt) v. Shackels (1828), 3 Man. & Ry. K. B. 
25. 

2235. .] — A cargo of 80 quarters of 

wheat was shipped in London, on Dec. 6, 1839, on 
board a vessel bound to Barmouth & Tremadoc, 
& by the bill of lading was to be delivered at the 
port of Barmouth & Tremadoc to L., or to his 
assigns, on his paying freight, etc. The cargo 
was paid for by L. imrtly in cash, partly by his 
acceptance at two months. 

On .Tan. 28, 1840, L. by deed assigned all his 
estate & effects to pltf. & A. in trust for the benefit 
of themselves & Ids other creditors. L. was at 
that time insolvent, to pltf.’s knowledge. The 
bill of lading was indorsed by L. to pltf. as follows, 
the indorsement being without date : “I do 
hereby order that Captain J. do deliver the pos- 
session of the within-mentioned quantity of wheat 
to R., pltf., being one of my assignees, to be dis- 
posed of as he may think proper.” On Feb. 4, 
the vessel arrived at Barmouth with the wheat on 
board, & pltf. there went on board took samples, 
So sold 70 of the 80 quarters, for which he paid the 
freight, & they were delivered to the purchasers : 
So he directed the master to take forward the 
remaining 10 quarters to Tremadoc. On Feb. 9, 
L.’s acceptance became due So was dishonoured, 
So on Fob. 10, the shippers gave notice to the 
captain, at Barmouth, not to deliver the wheat, 
but to hold it to their use. On Feb. 23, the vessel 
arrived at Tremadoc, where pltf. demanded the 
remaining 10 quarters, tendering the freight, but 
the master refused to deliver it : — Held : even 
supposing pltf. to be in the same situation as Ia, 
the right of stoppage in transitu was determined, 
as to the whole of the cargo, by the acts done by 
pltf. at Barmouth ; semhle : if the composition 
deed contained a release to L. pltf. was an indorsee 
for value of the bill of lading, So no right of stoppage 
in transitu therefore existed as against him. — 
Jones v. Jones (1841), 8 M. & W. 431 ; 10 

L. J. Ex. 481 ; 151 E. R. 1107. 

Annotations: — E^ld. Be McLaren, Ex p. Cooper (1879), 
11 Ch. D. 68. Refd. Tanner v. Scovell (1845), 14 M. & W. 
28. 

2236. .] — A., of London, had ordered 

beans of B. So C., of Ijeghorn, through D., their 
agent. B. & C. shipped more than the quantity 
ordered, & drew two bills upon A., one for the 
quantity ordered, So the other for the residue ; So 
they transmitted those bills to A. tlnough D., 
with a letter of advice So an indorsed bill of lading 
for the whole cargo. The beans were shipped in 
3,932 sacks. A. accepted the bill for the beans 
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ordered, but declined to take the residue, amount- 
ing to 1,442} sacks, or to accept the bill drawn 
against them. D. consented to take the residue 
of the beans, & A, thereupon wrote a letter to 
liim, acknowledging such residue to be his, & 
inclosed an order to the captain to deliver to the 
bearer the 1,442} sacks. I), thereupon handed 
over the bill of lading to A. D. accepted the bill 
drawn against the residue of the cargo, & paid it 
at maturity. Before the arrival of the ship D. 
sold the residue to E., who accepted a bill for the 
amount, drawn by B., wlio happened to be in 
liondon, & D. handed to B. A.’s letter & delivery 
order. E. afterwards applied to P. for an advance 
of cash, & handed him over as a security {inter 
alia) such letter & delivery order ; &; P. gave his 
acceptance to E. for the amount of cash required ; 
which acceptance was honoured at maturity. 
Before E.’s acceptance became due, & before the 
arrival of the ship, E. stopped payment. When 
the ship arrived, the portion of the cargo which A. 
had accepted the bill was delivered to him : — 
Held : (1) D. might exercise the right of stoppage 
in transitu as to the residue ; (2) the delivery 

order given by A. was not equivalent to a bill of 
lading. 

(3) An unpaid vendor of an interest in a contract 
for the delivery of goods may, on the insolvency 
of the purchaser, stop the goods in transitu, 

(4) The transfer to a hand fide holder for value 
of a delivery ord(ir, whore the party transferring 
is not in possession of tlie bill of lading, does not 
defeat the right of stoppage m transitu. — .Tenkyns 
V. UsBORNE (1844), 7 Man. <fe G. (378 ; 8 Scott, 
N. 11. 505 ; 13 I.. J. C. P. 19(3 ; 3 L. T. O. S. 300 ; 
8Jur. 1139; 135 E. B. 273. 

Annotations: — As to (4) Reid. Grant v. Norway (1851), 10 

C. B. 665 ; FnmitOfl v. Montis (1868), L. II. 3 C. P. 268 ; 

Cole V. North Western Bank (1875), L. 11. 10 C. P. 354 ; 

Folkes V, King, [19231 1 K. B. 282. 

2237. .] — Re WniTWORTn, Hx p. 

(xiBBES, No. 2185, ante. 

2238. Presumption against such de- 

livery — Rebuttal.]-— (1) A cargo of 114 tons of 
miscellaneous iron castings was consigned from 
Scotland to London on board a sliip chartered by 
the vendor, the bill of lading being made out in 
favour of tlie purcliaser or his assigns, he or they 
paying freight. After 30 tons of the cargo had 
fjcen delivered to the purchaser the vendor gave 
notice to st/op tlie unloading of the sliip. At this 
time only part of the freight had been paid to t he 
master of the ship. Soon afterwards the pur- 
chaser filed a liquidation petition, & a receiver 
was appointed. The balance of the freight was 
paid by the rcjceiver, <te the remainder of the iron 
was placed in medio : — Held : inasmuch as it 
could not be supposed that the master intended 
to abandon his lien for the unpaid freight, the 
delivery of the 30 tons did not operate as a con- 
stmetive delivery of the whole cargo, &, conse- 
quently, the iransitus was not at an end as to the 
remainder of the cargo, & the vendor’s notice to 
stop in transitu was given in time. In the absence 
of evidence to the contrary, it must, as a general 
rule, be assumed that the delivery of part of a 
cargo is intended only to operate as a delivery of 
that part. But, if the cargo consisted of the 
different parts of one entire machine, senile : the 
delivery of an essential part of the machine would 
operate as a delivery of the whole. 

(2) Wbon goods are placed in the possession of 
a carrier to be carried for the vendor & to be 


delivered to the purchaser, the transit is not at an 
end so long as the carrier holds the goods as 
carrier, nor until by agreement between him & the 
purchaser he liolds them, not as carrier, but as 
the purchaser’s agent. 

(3) The purchaser was also a partner in the 
vendor’s firm : — Held : this did not affect the 
right of the vendor to stop in transitu. — Re 
McLaren, Ex p. Cooper. (1879), 11 Ch. D. G8 ; 
48 L. J. Bey. 49 ; 40 L. T. 105 ; 27 W. R. 518 ; 
4 Asp. M. L. C. 03, 0. A. 

Annotatitms : — As to (1) Befd. Re Kliell, Ex p. Falk (1880), 
42 L. T. 780 ; Re Knight, Ex p. Golding Davis (1880), 
13 Ch. D. 628. As to (2) Befd. Taylor r. G. E. Ity. (1901), 
70 L. J. K. B. 499. 

2239. Delivery by bailee to purchaser — 

Wharfinger.] — Hammond v. Anderson, No. 2074, 
ante. 

2240. To sub-purchaser.] — Tan- 

ner V. 8COVEIX, No. 2208, ante. 

2241. Carrier.] — ^Part delivery by a 

carrier to the consignee is prinid facie such a 
virtual dehvery of the whole as puts an end to the 
consignor’s right of stoppage in transitu. — BE^rrs 
V. Gibbins (1834), 2 Ad. & El. 57; 4 Nev. & 
M. K. B. (34 ; 4 L. J. K. B. 1 ; 111 E. R. 22. 

Ann^tatkms : — Dbtd. Tanner v. Scovell (1815), 14 M. & W. 
28. Mentd. Shackell u. Rosier (1836), 2 Hodg. 17 ; 
Toplis V, Grane (1839), 5 Bing. N. C. 636 ; Diigdale r. 
Lovering (1875), L. B. 10 O. 1*. 196 ; The Englishman & 
The Australia, 11895] P. 212 ; Burrows v. Rhodes, [1899] 
1 Q. B. 816 ; Mox-ham v. Grant, [1900] 1 Q. B. 88 ; 
Shellield Con)n. r. Barclay, 11905] A. C. 392 ; Leslie v. 
Reliable Advertising & Addressing Agency, [1915] 1 
K. B. 652 ; Cory v. Lambton & Uotton CoUiorles (1916), 
86 L. J. K. B. 401 ; Weld-BlundoU v. Stephens, [1919] 1 
K. B. 520. 

2242. .] — Wentworth v. Outh- 

WATTE, No. 2181, ante. 

G. Effect of Transfer of Documents of Title. 

2243. Transfer from seller to buyer — Delivery 
order — Transfer through broker.] — A. having 
entered goods in the books of the West India 
Dock CO., received two dock warrants or delivery 
orders in blank for (hem, which ho delivered to B. 
on a sale of the goods to him, B. having sold the 
goods to 0. delivered the dock warrants to that 
person, 0. employed D. ns his broker, to effect, 
a sale of tlie goods, & delivered over the dock 
warrants, one of wliich w^as signed by C., but the 
blank intended for name of the jiurchaser 
remained, <fc D., after having effected a sale on 
credit, delivered the dock warrants to the pur- 
chaser, one of whicli, viz, the one in which the 
blank for the name of the purchaser remained, the 
4 )urchaser deposited witli E. as a security for 
money advanced on the faith of that warrant : — 
Held : C. had no right to put a stop upon the 
goods in the event of tlie XJurchaser not paying for 
them, since the transfer of the warrant by D. his 
broker operated as a constructive delivery of the 
goods, so as to defeat C.’s right of stoppage in 
transitu . — Keyser v. Suse (1818), Gow, 58 ; 71 
E. R. 838, N. P. 

2244. Bills of lading — Signed to orders of 

buyer.] — Where goods were sold, f.o.b., & upon 
their shipment the agent of the vendors tendered 
to the mate, the captain being absent, a receipt by 
which the goods were acknowledged to be shipped 
on account of the vendors, which the mate kept, 
but refused to sign, & on the following day signed 
bills of lading to the orders of the vendees : — 
Held : the transitus was not at an end, but, on the 
insolvency of the vendees, the vendors were 
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entitled to stop the goods. — Ruck v, Hatfield 
(1822), 6 B. & Aid. 632 ; 106 B. R. 1321. 

Annotation : — Consd. Cowaa-Jee v, Thompson (1845), 6 

Moo. P. C. C. 165. 

2245. Intention to part with property.] 

— Gurney v, Behrend, No. 2314, post, 

2246. Agent purchasing on own 

credit.] — The Tigress (or Tigris), No. 2337, post, 

2247. Indorsement of one bill.] — 

The Tigress (or Tigris), No. 2337, post, 

2248. Notice to master of ship of 

buyer’s possession.] — The Tigress (or Tigris), 
No. 2337, post, 

2249. -.] — Rodger v, Comptoir 
d’Escompte de Paris, No. 2195, ante, 

2250. Deliverable to buyer or assignee.] 

— The right of the vendor of goods to stop them 
in transitu is not lost by the mere fact that by 
the bill of lading under which they are shipped 
they are deliverable to the vendee or liis assignees. 

Pltfs. entered into a contract with defts. to pur- 
chase 70 tons of slates. At the request of pltfs. 
defts. chartered a ship, & loaded her with the 
slates for Southampton, taking bills of lading by 
which the slates were deliverable “ to the vendees 
or their assignees.” Before the arrival of the ship 
at Southampton defts. heard of the insolvency of 
pltfs., & gave orders to the master to stop the 
slates in transitu. In an action by pltfs. for non- 
delivery of the slates ; — Held : the transit was 
not at an end, & defts. I'.ad a right to stop the 
delivery of the slates. — BiiiNDLEY & Co., Ltd. v, 
Cilgwyn Slate Co. (1885), 55 L. J. Q. B. 67, 

D. C. 

2251. .] — Re Tappenbeck, Ex p. 

Banner, No. 1347, ante, 

2252. Bill of exchange accepted by buyer.] — 

Re Whitworth, Ex p, Gibbes, No. 2185, ante. 

Transfer of documents by buyer to third party — 
On disposition of goods.] — See Sect. 5, post, 

H, Rejection of Goods by Buyer. 

See Sale of Goods Act, 1893 (c. 71), s. 45 (4). 

2253. Whether goods in transit — Goods delivered 
to wharfinger.] — A. living at N. in Devonshire, 
ordered goods of B. in London, who sent them by 
ship via Exeter, consigned to A., & advised him 
thereof. On their arrival at Exeter they were 
delivered to C.,a wharfinger who received them on 
A.’ 8 account, & paid the freight & charges ; after 
their arrival A. wrote to B. informing that in 
consequence of his affairs being deranged he should 
not take the goods, & telhng liim that they were 
at Exeter ; at this time A. had committed an act 
of bkpoy., upon which he was afterwards declared 
bkpt. B. applied to C. for the goods, & tendered 
him the freight & charges due ; upon which C. 
promised not to deliver them out of his custody, 
but afterwards did deliver them to the assignees 
of A. thougn indemnified by B. : — Held : (1) B. 
had a right to stop the goods in the hands of C. ; 
(2) he might maintain trover for them against C. 
—Mills v. Ball (1801), 2 Bos. & P. 457 ; 126 

E. R. 1382. 

Annotations: — As to (1) Consd. Scott v. Pettit (1803), 3 

Bos. & P. 469. Apia. Bortram v. Forebrother (1828), 

Dan. & LI. 42. Distd. Hutchings v, Nunes (1863), U 

L. T, 125. Generally, Refd. James v, Griffin (1836), 1 

M. & W. 20. 

2254. — — .] — Richardson v, Goss, No. 

1933, ante, 

2255. — .] — Upon a sale of goods the 
transitus continues until the goods have reached 
their ultimate destination under the contract of 


Goods. 

sale, or the vendee has given a now dhection to 
the property. The right of a vendor to stop in 
transitu is paramount to any lien against the pur- 
chaser. — M obley v. Hay (1828), 3 Man. & Ry. 
K. B. 396 ; 7 L. J. O. S. K. B. 104. 

2256. -.] — P., to whom goods were 

consigned, said, on their arrival at a wharfinger’s, 
that he would not have them, & directed an 
attorney to do what was necessary to stop them. 
The attorney, on Nov. 3, gave the wharfinger an 
order not to deliver them to the consignee, which 
order the consignor wrote to confirm on Nov. 6 ; 
on Nov. 7 the goods were claimed under an execu- 
tion at the suit of A. : — Held : the contract 
between P. & the consignor was rescinded ; the 
tran&itus was not ended by the arrival of the 
goods at the wharf & the order given by P. ; & 
the consignor had a right to stop in transitu. — 
Bartram V, Farebrother (1828), 4 Bing. 579 ; 
Dan. & LI. 42 ; 1 Moo. & P. 515 ; 6 L. J. O. S. 
C. P. 125 ; 130 E. R. 891. 

Annotation: — Befd. Hutchings v. Nunes (1863), 9 L. T. 125. 

2257. .] — Goods were consigned to 

A., deliverable in the river Thames ; on the 
arrival of the vessel in the river the captain pressed 
A. to have them landed immediately ; A. in con- 
sequence sent B., his son, with directions to land 
them at a wharf wliere he was accustomed to have 
goods landed for him, & kept until he carted them 
away to his customers in his own carts ; but A., 
being then insolvent, at the same time told B. 
he would not meddle with the goods, that ho did 
not intend to take them, & that the vendor ought 
to have them. The goods were, by B.’s direction, 
landed at the wharf, & there stopped in transitu 
by the vendor. In trover for the goods by the 
assignees in bkpey. of A. against the wharfinger : 
— Held : the declarations so inade by A. to B, 
were admissible in evidence, although they were 
not communicated to the vendor or to the wharf- 
inger ; & they showed that A. had not taken 
possession of the goods as owner, therefore the 
transitus was not determined. — .T ames v. Griffin 
( 1837), 2 M. & W. 623 ; 6 L. J. Ex. 241 ; 150 
E. R. 906. 

Annotations : — Consd. Heiuekey v. Earle (1858), 4 Jiir. N. S. 

848. Apld. Bolton v. L. & Y. liy. (18GG), L. R. I C, P. 

431. Consd. Eraser v. Witt (18G8), L. It. 7 Eq. 61 ; lio 

Worsdell, Exp. Btirrow (1877), 46 L. J. Bey. 71. Apld. 

Be Cock, Exp. Ilosevear China Clay Co. (1879), 11 Oh. D. 

560. Refd. Dodson v. Wentworth (1842), 4 Man. & G. 

1080 ; Bushel v. Wheeler (1814), 15 Q. B. 442. 

2258. Goods delivered to carrier.] — On 

July 12, 1864, W. sold P. 11 skips of cotton twist, 
then lying at defts.’ station at S., to bo delivered 
for P. at B. station. 3 of the skips were delivered 
on July 22, & paid for ; but P., objecting to the 
weight & quality, declined to take any more of 
them. On Aug. 17, 4 more were sent to B. station, 
& an invoice of the 8 was sent to P., with an 
intimation to him that 4 liad been forwarded, & 
that the remaining 4 were lying at 8. station 
waiting his instructions. P. immediately returned 
the invoice, & wrote to W., saying that ho declined 
to take any more of the twist. On Sept. 1, W. 
sent an order to S. station, directing defts. to 
deliver the remaining 4 skips to P. These were 
accordingly forwarded to B. station, & were taken 
by P.’s carman to liis mill, but wore immediately 
returned by P.’s orders : & the whole 8 were sent 
back by him to S. station to the order of W. 
They were again returned by W. to B. station ; 
but P. refusing to have anything to do with them, 
they remained there until P.’s bkpey. on Oct. 19, 
when W. claimed them. Upon a special case 
stated in an action of trover by P.’s assignee 
against the railway co., in which the ct. were to 
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draw inferences of fact : — Held : under the cir- 
cumstances, the transitus was never determined, 
& consequently, the unpaid vendor, W., had a 
right to stop them. — Bolton v. Lancashire & 
Yorkshire By. Co. (1866), L. R. 1 C. P. 431 ; 
35 L. J. C. P. 137 ; 13 L. T. 764 ; 12 Jur. N. S. 
317 ; 14 W. R. 430. 

Amiotation :-—Consd, lie McLaren, Ex p. Cooper (1879), 11 

Cn. 1). 68. 

2259. Whether retransfer in defraud of 

creditors — No agreement relating to transfer.] — 

Re O’Sullivan, Exp, Ferd, Balijsr & Co. (1892), 
67 L. T. 464 ; 8 T. L. R. 581, C. A. 

2260. .] — Merchants supplied goods 

on credit to a customer they had been financing. 
After the goods had been shipped they trans- 
ferred the bill of lading to the purchaser. While 
the goods were still on the sea tlie purchaser 
became unable to pay his debts as they became 
due, &, on being pressed by the vendors, retrans- 
ferred the bill of lading. 

My view of the facts makes it unnecessary for 
Jiie to deal with the point as to whether the goods 
were effectually stopped in transitu, I desire to 
say, however, that, in my opinion, if this had been 
a fraudulent preference it would have been void, 
& would not have affected the rights of the parties. 
The right of G. & co, [vendors] to stoj) the goods 
m transitu^ as soon as they knew that the bills 
which had been given in payment for them would 
not be met, was, in my opinion, not at an end, & 
they had the right to put the goods into their 
own disposition (Bigham, J,),—Re Johnson, Ex p, 
Wright (1908), 99 L. T. 305. 


Hub -SECT. 4. — Exercise of Right. 

A, Mode of Exercise, 

See Hale of Goods Act, 1893 (c. 71), s. 46. 

2261. Any means other than criminal.]— S nee 
V. Prescot (1743), 1 Atk. 245 ; 26 E. R. 157, L. C. 
Annotations : — Distd. Salomons v. Nisscn (1788), 2 Tcnii 

Hep. 674. Consd. Ellis v. Hunt (1789), 3 Term Hop. 461 ; 

Llckbarrow v. Mason (1793), 6 East, 22, n. Distd. Smith 

v. Bowles (1797), 2 Esp. 078. Consd. Feise v, Wray 

(1802), 3 East, 93 ; Booth S.S. Co. v. Cargo Fleet Iron Co., 

11916] 2 K. B. 570. Refd. Jie Westziuthiis (1833), 5 B. & 

Ad. 817 ; Gibson v. Carruthers (1841), 8 M. & \V. 321. 

Mentd. Sigourney r. Lloyd (1828), 8 B. & C. 622. 

2262. Injunction — To restrain sailing of ship.] — 
Injunction to restrain the sailing of a vessel con- 
taining goods sold to a person who had become 
insolvent but over which pltf. retained a right of 
stoppage in transitu refused. Semhle : a ct. of 
equity has not jurisdiction in any case to stop 
goods in transitu. — Goodhart v, Lowe (1820), 2 
Jac. & W. 349 ; 37 E. R. 661, L. C. 

Annotation. : — Distd. & Expld. Schotsmans v, L. & Y. Hy. 

(1867), 2 Ch. App. 332. 

2263. .] — Newton v, Hubback, No. 

2313, 2 >ost. 

2264. — To restrain dealing with goods.] - 

Htoppage in transitu is an ordinary legal right, 
as to which this ct., unless by reason of some 
unusual circumstances, will not interfere. 

Pltf. sold some coals to deft., & shipped tliem for 
exportation, & the bill of lading was made out & 
delivered to the vendee’s agent. Pltfs., not 
having received payment, instituted a suit for an 
injunction & to obtain possession of the bill of 
lading, & they sui)ported their equity by allega- 
tions of gross fraud, which were disproved. The 
bill was dismissed with costs, pltfs.’ remedy being 


by action against the purchaser for the price. — 
Stbaker V, Ewing (1865), 34 Boav. 147 ; 11 

L. T. 588 ; 11 Jur. N. S. 127 ; 13 W. R. 280 ; 
2 Mar. L. C. 156 ; 55 E. R. 690. 

2265. Demand by seller for bills of lading — From 
shipowner .] — Re Love, Ex p, Watson, No. 2163, 
ante. 

Notice of stoppage .] — See Sub -sect. 4, D., post 

B, Who May Exercise Right, 

2266. Assignee of bankrupt seller.] — A. consigns 
goods to B. & C. as his factors, who are under 
acceptances for him to more than the amount 
before the goods arrive. B. & C. become bkpts. ; 
A. also becomes bkpt. : — Held : the assignee of 
A. has a right to stop the goods in transitu^ for the 
bill of lading not having been endorsed, B. & C, 
had neither the legal or actual possession of them ; 
& their acceptances did not constitute such a 
payment as would give tliem a lien on the goods. 
— Kinlocii V, Craig (1790), 4 Bro. Pari. Cas. 
47 ; 3 Term Rep. 783 ; 2 E. R. 32, H. L. 
Annotations : — Expld. Feise v. Wray (1802), 3 East, 93. 

Apld. IWLon V. Thompson (1816), 5 M. & S. 350. Reid. 

Sweet V, Pym (1800), 1 East, 4 ; Nichols v. CJcnt (1817), 

3 Price, 547 ; Br^^aus v. Nix (1839), 4 M. & W. 775. 

Mentd. Hammonds v. Barclay (1802), 2 East, 227 ; 

M'Combie v. Davies (1805), 7 East, 5. 

2267. Agent for purchaser — As against pur- 
chaser.] — Feise v, Wray, No. 2030, ante, 

2268. .1 — A. purchases & ships goods 

for B., & sends a bill of lading, unindorsed to him. 
The goods are received by B., who sends the bill 
of lading to C., to satisfy a debt ; he gets posses- 
sion of them ; B. then becoming bkpt., A. sends 
the bills of lading, indorsed, to his correspondent, to 
secure the amount of the bill drawn on B. on 
account of the goods : — Held : B. has only the 
right of stopping in transitu^ & the indorsee of 
the bills of lading cannot maintain trover for the 
goods. 

Bills of lading pass the property in goods, only 
when for a valuable consideration, &; without 
notice of a prior claim, & are not analogous in all 
respects to bills of exchange. An agent who 
jiurchases goods for another has the same right 
of stopping in transitu as the original seller. — 
CoxK Harden (1803), 4 East, 211 ; 1 Smith, 
K. B. 20 ; 102 E. R. 811. 

Annotations: — Distd. Moriwon v. Gray (1824), 2 Bing. 260. 

Expld. Turner v. Liverpool Docks Trustees (1851), 6 

Exch. 543. Consd. Shepherd v, Harrison (1871), L. R. 

5 H. L. 116 ; Biu’gos v. Nasclmcnto (1908), 100 L. T. 71. 

Refd. Brandt v. Bowlby (1831), 2 B. & Ad. 932 ; MItohel 

V. Edo (1840), 11 Ad. & El. 888. Mentd. Seagrave v. 

Union Marine Insce. (1866), L. H. 1 C. P. 305. 

2269. .] — Jenkyns v, Usborne, No. 

2236, ante. 

2270. .] — Pltf., broker for defis., 

liaving bought cotton in his own name, to be con- 
signed to them for sale, on an undertaking on their 
behalf by their agent that he would make advances 
to meet pltf.’s bills for the price, to be drawn on 
certain parties through whom he consigned the 
cotton to defts. ; & these parties having failed 
after the shipment of the cotton, & before pay- 
ment of the bills : — Held : the question was, 
whether defts.’ agent had in fact made the 
advances bond fide, <fe if ho had, had not under- 
taken to see that the cotton was paid for, pltf., 
though entitled to all the rights of a vendor, 
could not stop in transitu, nor recover the value 
of the cotton from defts. — Oakford v, Drake 
(1861), 2 F. & E. 493, N. P. 
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h. Agent of seller .] — Davis v. McWhirteb (1877), 40 U. C. R. 598. — CAN. 

k. Assignee of bankrupt purchaser .] — Richardson v. Twining (1871), 8 N. S. R, 281. — CAN. 
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Sect, 4. — Stoppage in transitu: Sub-sect, 4, B,, C,, 
D, E,] 

2271. .] — If the commission agent 

... is bound to pay for the goods to the foreign 
seller of whom he bought thorn & if after he has 
shipped them to his principal such agent has not 
been paid & his inincipal is insolvent, so that 
the foreign seller could only have the agent to 
look to for payment, tlie cts. have held that such 
agent may stop the goods in trayisitu as if he were 
a vendor or in the position of a vendor (Brett, 
M.R.). — Cassaboglou v, Gibb (1883), 11 Q. B. D. 
797 ; 52 L. J. Q, B. 538 ; 48 L, T. 850 ; 32 W. H. 
138, C. A. 

Annotatioiis : — Mentd. SalTesen r. Tiederi Akt. Nordstjenian, 
[1905J A. C. 302 ; The Kronprinzossln Cccilie (1915), 32 
T. L. R. 139 : Johnston r. Brahain & Campbell, [1910J 2 
K. B. 629 ; Weiss, BlheUer & Brooks v. Farmer, [1923] 

1 K. B. 226. 

2272. .1 — ^The Tigress (or Tigris), No. 

2337, post, 

2273. Surety for price.] — Siffken v, Wray, No. 
2035, ante, 

2274. Assignee of seller.] — The indorsement of 
a bill of lading without consideration does not 
transfer any property in the goods ; & therefore 
the mere indorsement of a bill of lading by the 
consignor to an agent to authorise him to stop 
the goods in transitu on account of the principal, 
will not enable such agent to maintain assumpsit 
or trover for the goods in his own name. 

The right to stop goods in transitu is a x^ersonal 
right of the seller & cannot be thus assigned to 
another (Lord ELLENBououaH). — Waring v, 
Cox (1808), 1 Camp. 309 ; i70 E. R. 989, N. P. 
Annotations: — Distd. Morison v. Gray (1824), 2 Bingr. 260. 

Consd. Thompson v. Dominy (1845), 14 M. Sc W. 403 ; 

Burgos V. Nasclmcnto (1908), 100 L. T. 71. Mentd. 

Johnston v. Orr Ewing (1882), 7 App. Cas. 219. 

2275. Indorsee of bill of lading from seller.] — 
Morison v. Gray, No. 2034, ante. 

2276. Agent of seller — Subsequent ratification by 
principal — Letter written before but arriving after 
stoppage.] — WiiiTEiTEAD V. Anderson, No. 2200, 
ante, 

2277. Agency not established at time 

of buyer’s insolvency.] — I., a merchant in America, 
shipped certain cargoes of goods to the account 
of C. & T. mercliants in this country, against 
whom a fiat in bkpey. issued on May 8. Imme- 
diately on the arrival of the cargoes on May 5, 
7 & 9 defts. during the continuance of the tran- 
situsj gave notice to the master A: consignees of 
a claim to stop the goods in transitu on behalf 
of I. Defts. were not the agents of I., nor had 
they received any authority from I. to make the 
stoppage. On May 11 pltf., the olTicial assignee 
of C. & T., demanded from the masters & con- 
signees the cargoes whch were then on board the 
vessels in port, & undelivered, but delivery of 
them was refused. On the same day the masters 
handed over the cargoes to defts., who, on May 12 
refused to deliver them to pltfs., the assignees 
of 0. & on demand. On May 13 11. having 
received from I. a power of attorney, executed on 
Apr. 28 to stop the goods in transitu, on the same 
day adopted & confirmed the previous stoppage 
of defts., & I. before the commencement of the 
action adopted & ratified the acts of defts. H. : 
— Held: (1) there could be no valid stoppage 
in transitu after the demand of the goods by pltf. 
on May 11 ; (2) the ratification by I., after the 
transitus was ended, was too late, & had not the 
effect of altering retrospectively the property in 
the goods, which at that time, notwithstanding 
the act of defts., had become vested in pltfs. — 
Bird v. Brown (1850), 4 Exch. 786 ; 19 L. J. Ex. 


Goods. 


164 ; 14 L. T. O. S. 399 ; 14 Jur. 132 ; 164 B. 11. 
1433. 

Amiotations : — As to (2) Distd. Hutohlngrs v, Nunes (1863), 
1 Moo. P. O. O. N. S. 243. Consd. Keighley, Maxsted v, 
Durant, [1901] A. O. 240. Reid. Berwick v. Uorstall 
(1858), 4 C. B. N. S. 450 ; MoCaul v, Strauss (1883), 
Cab. & El. 106 ; Bolton Partners v, Lambert (1889), 41 
Ch. D. 295 ; Dlbblns v, Dibbiiis, [1896] 2 Ch. 348 ; Re 
Gloucester Municipal Election Petn. 1900, Ford v, 
Nowth, [1901] 1 K. B. 683. Oenerally, Mentd. Simpson 
V. Egglnton (1855), 10 Exch. 845 ; Jardiiie v. Leathloy 
(1863), 3 B. & S. 700 ; Ainsworth v. Creeke (1868), L. II, 
4 C. P, 476 ; Brook v. Hook (1871), L. R. 6 Exch. 89; 
Smart v. Pesaol (1874), 30 L. T. 632 ; WilllarnH v. North 
China Insce. (1876), 35 L. T. 884 ; Lyell v. Kennedy, 
Kennedy v. Lyell (1889), 14 App. Cas. 437 ; Re Portugese 
Consolidated Copper Mines, Ex p, Badman, Ex p, 
Bosanquet (1890), 45 Ch. D. 10. 

2278. Agency established at time of 

buyer’s insolvency.] — R., a merchant, resident in 
Jamaica, in Feb. 1860, ordered from P. & G., 
merchants residing at Baltimore, in America, 
goods to be shipped to him at Kingston, in 
Jamaica, at his risk & expense. The goods were 
shipped & sent on Mar. 28 following. On Mar. 31 
while the goods were on their voyage, a fiat of 
insolvency was issued against R., & II. was 
appointed official assignee. Previous, however, 
& on the 28th of that month, P. & G. were advised 
of the failure of R. by a letter from a firm in 
Jamaica, & on the 29th of the same month, by a 
letter from R. himself, who, at the same time, 
informed them that ho had handed the goods to 
R. N., one of resps., as agent for P. & G., for 
whose firm R. N. had previously acted as agent 
& transacted some business. The letters of 
Mar. 28 & 29 reached P. & G. on Apr. 16 & on that 
day they cxecutcKl & sent a letter & a power of 
attorney to R. N. to do & transact on their behalf, 
wliatever was necessary for their interests in the 
matter of the consignment of the goods to R. 
The power of attorney was not received by R. N. 
until May 5. Tlui vessel containing the consign- 
ment arrived at Kingston on Apr. 21 & on that 
day, K. N. demanded, on behalf of P. &: G., Sc 
obtained possession of tlie goods, which lie after- 
wards disposed of. An action of trover having 
been brought by II., applt., the oBicial assignee 
of R., against resps.’ firm of R. <fe B. N. for tlie 
value of the goods, the jury found for pltf. for the 
amount the goods had sold for : leave, however, 
was reserved to defts. to set aside the verdict & 
enter a nonsuit, which was afterwards directed, 
on the ground, tliat as R. had signified to R. N. 
his refusal to receive the goods before his insol- 
vency, the property in them had reverted to P. 
& G., <&, consequently, had never passed to pltf., 
the oflicial assignee: — Held: (i) resp., R. N., 
being by the evidence su/Ticiently proved to have 
been the agent of P. & G., before the insolvency 
of R., the possession taken by him of the cargo 
on Apr. 21 was an effectual stoppage in trayisitu 
on behalf of P. & G. ; (2) the letter & power of 
attorney sent by P. & G., though not received 
until after the stoppage of the goods, ratified &- 
confirmed the act of It. N., as P. & G.’s agent. — 
IIUTCHINGS V, Nunes (1863), 1 Moo. P. 0. C. N. S. 
243 ; 9 L. T. 125 ; 10 Jur. N. S. 109 ; 15 B. R. 
692, P. C. 

C, Agamst What Exercisable, 

2279. General rule — Only against goods them- 
selves.] — A contract was entered into by timber 
merchants in London for the purchase of timber, 
the property of pltf., in Sweden. Under the 
contract the vendor shipped the goods on board 
a vessel chartered by the purchasers. The bill 
of lading was made opt in the vendor’s own name, 
to order or assigns, & was by him indorsed in blank 
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handed to the purchaser. The purchasers 
secured the timber, & deposited the policy & the 
bill of lading with a creditor. The cargo arrived 
damaged ; tlie creditor sold it, but part of the 
proceeds was claimed & recovered by the owners 
of other goods carried in the same ship. The 
creditor received two sums for general & parti- 
cular average. The vendor had received a divi- 
purchaser’s bkpey., on condition 
that it should not prejudice his claim under the 
stoppage in transitu^ & that if he recovered any- 
thing under tlie stoppage the dividend should b(^ 
returned, the vendor being allowed to jirove for 
the balance of his debt: — Held: (1) the vendor 
iiad a right to stop in transitu ; (2) the right to 
stop hi transitu conferred only a right to stop the 
goods in the state in which they arrived, whether 
damaged or not ; &, accordingly, the vendor was 
not entitled to the policy moneys, & had no right 
to claim from tlie creditor anything beyond the 
balance of the money rcialised by the damaged 
timber.— Berndtson v. Strang (1868), 2 Ch. 
App. 588; 37 L. .1. Oh. 605; 19 L. T. 40; 10 
W. B,. 1025 ; 3 Mar. L. 0. 151, L. 0. 

AnnoktHons :~As to (1) Apld. Fraser r. Witt (18G8). L. U. 

7 Eq. 64. Distd. Tie Cock, Ejt p. Rosevear China (lay Co. 
(1879), 11 Ch. D. /)G0. Consd. Bctliell v. Clark (1888), 20 
Q. R. D. G15. Refd. Rodger v. Comptoir d’Escomptc dc 
l*ari.s (1869), L. 2 P. C. 398 ; Ik Whitworth, Ex p. 
Gibbes (1875), 45 h. ,1. Bey. 10 ; Kendall i\ Marslmll, 
ytevens & Ward (1882), 46 L. T. 693 ; Kemi) v. Isinay, 
Inme (1909), 100 L. T. 996. to (2) Consd. Latham v. 
Chartered Bank of India (1874), L, R. 17 lOq. 205. 

2280. — ■ — .] — Kemp v, Falk, No. 2308, 

post, 

2281. Goods consigned against debt.] — The 
right of an uni)aid consign<.)r to stoj) in transitu 
is not taken away by an assignment of tlie bill of • 
lading for a valucible consideration to a third 
person, with notice of the insolvency of tli<^ con- 
signee. 

A. being ind(‘bied to B. on llu* balance of 
accounts, including bills of (‘xcliange still running 
acceptt‘d by B. for A. consigns goods to B. on 
account of this balance : — Held : A. has no right 
to stop tlie goods in transitu, upon B. becoming 
insolvent before the bills a,r(^ paid. — Yertue v. 
Jewell (1814), 4 Camp. 31 ; 171 F. K. 10, 

N. P. 

Anrwkdions : — Consd. Pul ten v. Thompson (181 G). 5 M. & S. 
350. Distd. Loask v. Scott (1877), 2 Q. B. D. 37G. 

2282. Proceeds of insurance policy — Effected by 
buyer — Against damage in transit.] — Berndtson 
V. Strang, No. 2279, ante. 


D. Notice of JStopjKff/e. 

Sec Sale of Goods Act, 1893 (c. 71), s. 40 (1). 

By whom given.] — See Sub-sect. 4, B., ante. 

2283. To whom given — Person having immediate 
custody of goods,] — Whitehead v. Anderson, 
No. 2200, ante. 

2284. Principal of person having custody of 

goods.] ~ Whitehead v. Anderson, No. 2200, 
ante. 

2285. Whether to consignees only — With- 

out notice to carriers.] — Phelps, Stokes & Co. v. 
Comber, No. 2289, post. 

2286. When given.] — Wiutehead v. Anderson, 
No. 2200, ante. 

2287. After demand by assignee in bank- 


ruptcy of buyer.]— B ird v. Brown, No. 2277, 
ante, 

Duration of transit.]— SVe Sub-sect. 3, ante, 

2288. Duty to forward notice — Duty of ship 
owners to master — Sufficiency of forwarded notice.] 

— Kemp v. Falk, No. 2308, ante. 

2289. Intention to stop must be shown.] — A 

firm at Liverpool a firm at Pernambuco em- 
ployed B. as their agent at New York. According 
to their course of business the firm at Pernambuco 
received orders from persons there to purchase 
goods at New York. The firm instructed the 
laverpool firm, who instructed B. B. then pur- 
chased the goods in New York & shipped them to 
fhe firm at Pernambuco with the bills of lading. 
B. drew bills on the Liverpool firm to pay for the 
goods, but not for the precise amount of the ship- 
ments, & sold the bills in New York. B. advised 
the Liverpool firm of the bills, & with the advice 
forwarded a statement of his account with them. 
To each bill was attached a counterfoil headed 
“ Advice of draft,” & containing a memorandum 
of amount of the bill & the name of the drawer, 
with the words ” Against shipments per, naming 
the vessel. Please protect the draft as advised 
above.” The Liverpool firm on the bills being 
presented to them for acceptance detached the 
counterfoils & kej^t them in their own possession. 
Pltfs. were t he holders for value of hills drawn on 
the laverpool firm in accordance with this course 
of d(ialing, the goods having been shipped by B. 
to the Pernambuco firm (fc the bills of lading being 
also sent to that firm. On Juno 10, 1879, the 
Liverpool firm stopped payment, & on tlie same 
day B. telegraphed to the Pernambuco firm as 
follows : ” Having pledged documents & ship- 

ments (naming the vessel) hold proceeds for P. & 
CO. (pltfs.).” The ship arrived on June 11, but 
tlui bill of lading had been previously delivered to 
the ])urchascrs of tlie goods. The throe bills 
1 laving been dislionoured by the Liverpool firm, 
pltfs. brought an action against the T^ernambuco 
firm claiming to liavc the bills paid out of the 
proceeds of the goods as Jiaving been specifically 
approjiriated to meet the bills ; & also relying 

on the telegram as having stopped the goods in 
transitu: — Held: (1) there* was no specific appro- 
jiriation of tlie goods eitlier by the course of dealing 
or by the “ advice of draft- ” attached to t he bills ; 
also (2) the telegram to the Pernambuco firm was 
not effectual to stop goods ia transitu. 

Stoppage in transitu is a rigid given to an unpaid 
vendor at any time while the goods are still in 
tra7isitu. ... If is a r(*taking by tlie unpaid 
vendor . . . at any time while the goods are in 
the liaiids of tlie carri(*r & liavc not reached the 
hands of the purchaser or consignee & when they 
are not in his possession. . . . On the mere con- 
struction of that document [the telegram] it is not 
a declaration tliat the vendor intends to retake 
Iiossession (Cotton, L.J.). — Phelps, Stokes & 

Co. V. Comber (1885), 29 Ch. 1). 813 ; 54L. J. Ch. 
1017 ; 52 L. T. 873 ; 33 W. K. 829 ; 5 Asp. M. L. C. 
428, C. A. 

Annotation: — As to (2) Reid. Booth S.S. Co. v Cargo Fleet 
Iron Co., [191G] 2 K. B. 570. 

E. Effect of Exercise. 

See Sect. 0, post. 


PART VII. SECT. 4, SUB-SECT. 4.— D. 

2283 i . To whom Qivcn — Person ho vino 
immediate caslodu of goods ,] — Goods 
which came from M. in bond were 
deposited in the customs warehouse 
at the Graud Trunk Ry. station at 


T. The oonslgnees beeaine insolvent, 
the coiiHlgnors gave notice of stop- 
page in transitu to the railway co., 
after which the agent of the co. gave 
an order for delivery on payment of 
charges to another person, who made 
the entry & received them from the 


cuHtoins : —Jfrld : the notice to the 
CO. was sufficient, though in such 
eases it is advisable to give notice also 
to the castoms officer.— A schur r. 
Grand Trunk Rv. Co. (1876), 3G 
U. C. R. GOD.— CAN. 
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Sect. 5.— EFFECT OF DISPOSITION BY BUYER 
ON SELLER’S RIGHTS OF LIEN AND STOP' 
PAGE IN TRANSITU. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 47. 

2290. Pledge of goods — Pledgee holding other 
securities — HJght of seller to marshal.] — A firm 
in Ceylon employed a firm in England as their 
agents <fe factors, the course of business being that 
the Ceylon firm consigned cargoes to the English 
firm for sale on their account, & drew bills on the 
lijnglish firm against the consignments. Consign- 
ments of coffee having been made in this manner, 
<fe bills accepted by the English firm against them, 
the English firm pledged the coffee, together with 
certain securities of their own, with 1\, their 
broker, to secure a large debt due from them to 
him. The English firm became insolvent & 
executed a creditors’ deed under Bankruptcy Act, 
1861 (c. 134), & then T. sold the coffee, which 
produced more than sufficient to cover the bills 
drawn against it, & enough of the other securities 
to satisfy liis debt : — Held : the Ceylon firm were 
entitled, as against the English firm in liquidation, 
to have tlie remaining securities in T.’s hands 
mai’shalled, &: to have a lien thereon for the balance 
due to them upon the coffee transaction . — Re 
Holland, Ex p, Alston (1868), 4 Ch. App. 108 ; 
19 L. T. 542 ; 17 W. R. 266, L. C. & L. .1. 

Annotation : — Apid. Re Stratton, Ex n. Salting (1883), 25 

Ch. D. 148. 

2291. Contract of hiring — Pledge by mer- 

cantile agent.]— Strohivienger v. Attenborough 
(1894), 11 T. L. R. 7. 

•] — See, further, Baiunient, Vol. HI., 

pp. 97, 98, Nos. 265-267. 


Sub-sect. 2. — Resale of Goods by Buyer. 


See Sale of Goods Act, 1893 (c. 71), s. 47. 

2292. Seller’s rights not affected.l— A resale of 
goods by a vendee, A payment to him, does not 
destroy the vendor’s right of stoppage in transitu. 
— Craven v. Ryder (1816), 6 Taunt. 433; 2 

Marsh. 127 ; 128 E. K. 1103. 


Annotations : — Distd. C’owas-Jco V, Thonip.^on (1845), 5 
Moo. r. C. C. 165. Refd. Dixon v. YatOH (1833), 5 B. & 
Ad. 313 ; Re Cock, £" 3 : p. ItoHevear China Clay Co. (1879), 
11 Ch. D. 560. Mentd. Fragano v. Long (1825), 6 Dow. 
& Ry. K. D. 283 ; Scott v. England (1844), 4 L. T. O. S. 
141 ; Schuster v. M‘Kellar & Young (1857), 3 .Tui-. N. S. 
1320. 

2293. .J—Dixon v. Yates, No. 2003 , ante. 

2294. Unless third party acquires title for 

value.] — The mere fact that the purchaser of goods 
has resold them, & that the bill of Jading has been 
made out in the name of the sub-purchaser, does 
not put an end to the iranmtus, or destroy the 
right of the original vendor to stop the goods 
in transitu. The rule being that effect will be 
given to a vendor’s right of stoppage in transitu, 
so far as the exercise of that right will not interfere 
with the rights of third parties acquired for value, 
it follows that an unpaid vendor, who ha^ given 


a valid notice to stop In transitu before his vendee 
has received the purchase-money of the goods 
from his sub-purchaser, is entitled to have the 
original purchase-money satisfied out of the unpaid 
jmrehase-money of the sub -pur chaser . — Re Knight, 
Exp. Golding Davis & Co., Ltd. (1880), 13 Ch. D. 
628 ; 42 L. T. 270 ; 28 W. R. 481, C. A. 
Annotations : — Reid. Kemp v. Falk (1882), 7 App. Cas. 

573 ; Bellamy v. Davey, [1891] 3 Ch. 540. 

2295. Unless seller assents to sale — What 

amounts to assent.] — Defts. having sold a quantity 
of timber, then lying at their own wharf, to D., for 
bills payable at a future day, which timber was 
then marked by D. & a small part of it was for- 
warded by defts. to one place, & part to another, 
& then D., before the time of payment arrived, sold 
the whole to plif., who notified such sale to defts., 
<te was answered that it was very well, & then in 
the presence of defts. pltf. marked all the timber 
lying at their wharf, & afterwards marked that 
which had been forwarded to the other two 
stages : — Held : defts., after such assent to the 
transfer, & such marking by pltf., could not retain 
or stop any of the timber, as in transitu, upon the 
subsequent insolvency, before the day of payment, 
of D., the original vend(M‘, to whom payment had 
be<m made by pltf., whatever question there might 
have been as between the original vendors & 
vendee. — Htoveld v. Hughes (1811), 14 East, 
308 ; 104 E. R. 619. 

Annotations "DiM. TownJey v. Crump (1835), 5 L. J. 

K. B. 14. Refd. Hawes r. Watson (1824), 2 B. & C. 540 ; 

Holtlcriioss V. Shacldos (1828), 3 Man. & lly. K. B. 25. 

2296. : Entry of sub-buyer’s name 

in seller’s books.] — A. purchased from D. certain 
goods, lying at D.’s bonded warehouse; under the 
charge of D.’s warehouse keeper, & entered at the 
custom house in D.’s name ; A. paid D. by bills 
at three months. On the same day A. sold part 
of the goods, still lying at D.’s warehouse, to P., 
& gave him a delivery order on D. for specific 
goods. D., on receiving it, placed it on the file, 
A, unloiown to P., put P.’s name, as purchaser, 
opposite Hr; entry of Hie specified goods in the sale 
book, in which he had originally entered A.’s name 
as purchaser. P. afterwards, on several occasions, 
gave to D. delivery orders for portions of the 
goods. D. thereupon signed a delivery order to 
his warehouse keejau’, A those portions were 
delivered to 1’., he paying Hie duty. Without 
a delivery order by D. & jiaymcnt of duties, the 
goods would not be delivered from the warehouse. 
A. afterwards, before the bills given by him were 
due, became insolvent ; the bills were dis- 
lionoured. D. refused to deliviu* the remainder 
of the goods to P., alleging that ho was entitled to 
detain tiiem till A.’s debt to him was paid - 
Held : he had no such right ; by accepting the 
delivery order given by A. to P., without giving 
notice to P. of any contingent claim upon the 
goods in respect of A., D. must be iicld to have 
recognised P. as entitled to the absolute right in 
the property and the possession of the goods, & 
could not, as against P., set up any subsequent 
claim in respect of A. — Pearson v. Dawson (1858), 


PART VII. sect. 5, SUB-SECT. 1. 

I. Contract to deliver logs at sped 
jitd time — AssionmerU of contract b 
rmrehas^,] — A., the purchaser of sai 
mgs to be delivered at certain spocifle 
times, asslgmed the contract, & th 
vendor delivered one year’s supply c 
the logs to the assignee. Afterward 
A., becoming Insolvent, absconded, ^ 
the vendor refused to complete th 
contact, asserting a right to stop th 
goods in transitu, or to retain them 1 
consequence of A.’8 Insolvency. Th 


assignee commenced an action at law 
in A.’s name against the vendor, in 
which he recovered Judgment ; & a 
bill by the vendor to restrain proceed- 
ings at law was dismlsflcd with costs. — 
Wait v. Scott (1857), 6 Gr. 154.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

22921. Seller*s rights not affected .) — 
M'Ewam Sons & Co. v. Smith (1849), 
9 Dunl. (Ct. of Sess.), 434.— SCOT. 

2294 i. Unless third party ac- 

quires title for valued — The vendor of 


bonded goods, on the bkpey. of the 
purchaser without payment of the price, 
18 not entitled to stop them as in 
transitu after the purchaser has sold 
them to a bond fide onerous purchaser, 
both sales having been intimated at the 
bonded cellar. — Tod & Co. v. Rattray 
(1809’), 15 Foe. Coll. 132.— SCOT. 

2296 I. Unless seller assents to 

sale — What amounts to assent — Eniry 
of sub -buyer* 8 name in seller* s books .) — 
hXEMTNo V. Smith & Co. (1881), 8 R, 
(Ct. of Soss) 548 ; 18 Sc. L. R. 419.— 
SCOT. 
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E. B. & E. 448 ; 27 L. J. Q. B. 248 ; 31 L. T. O. S. 
177 ; 4 Jur. N. 8. 1015 ; 120 E. R. 576. 

2297. .]—(!) By Sale of 

Goods Act, 1893 (c. 71), s. 47, it is declared that 
the unpaid seller’s right of lien or retention or 
stoppage in transitu is not affected by any sale 
or other disposition of the goods which the buyer 
may have made, unless the seller has assented 
thereto : — Held : the mere assent of an unpaid 
seller to a sale by the buyer of an unascertained 
portion of the goods is not such an assent as is 
contemplated by Sale of Goods Act, 1893 (c. 71), 
s. 47, as affecting the unpaid seller’s right of lien. 
To affect the lien the assent must be given in such 
circumstances as to show an intention on the part 
of the unpaid seller to renounce his right against 
the goods sold by the buyer. 

(2) Defts. sold oil to certain merchants. The 
merchants sold a portion of this oil to i^ltfs., giving 
them delivery orders addressed to defts., & direct- 
ing the latter to deliver to pltfs. or their order 
“ ex our contract.” Pltfs. presented these orders 
to defts., who either sent word that they were in 
order, or retained them without comment, &> in 
either case they entered in their books the names of 
pltfs. Wliile the merchants were punctual in their 
payments to defts. the latter regularly delivered 
oil on these orders to pltfs. or their sub-purchasers. 
The merchants fell into arrear with their payments, 
& defts., claiming to exercise their right of lien as 
xmpaid sellers, refused to make any further 
deliveries against the merchants’ delivery orders : 
— Held : defts. liad not assented to the sales by 
the merchants to pltfs. so as to preclud(‘ them from 
exercising their right of lien as unpaid sellers. 
Mordaunt Brothers v. British Gin & (’ai 
Mills, Ltd., [1910] 2 K. B. 502 ; 79 L. J. K. B. 
907 ; 103 L. T. 217 ; 54 Sol. Jo. 654 ; 15 Com. 
Cas. 285. 

Annotation: — As to (1) Apld. Poultou v. Anglo-Americttn 

Oil Co. (1910), 27 T. L. H. 38. 

2298. Acknowledgment of title 

to bailee.] — Deft., having a quantity of barley in 
Bixeks lying in his granary, which adjoined a rail- 
way station, sold eighty quaiters of it to M. No 
particular sacks were appropriated to M., but tht 
barley remained at the gi’anary subject to liis 
orders. M. sold sixty quarters of it to pltf., who 
paid liim for them & received from hhn a delivery 
order addressed to the station master, as was usual 
in such cases. Pltf. sent this order in a letter to 
the station master, saying, ” Please confirm this 
transfer.” The station master showed the delivery 
order A pltf.’s letter to deft., who said, “ xVll right, 
when you get the forwarding note 1 will put the 
barley on the line.” M. became bkpt., & deft., 
as unpaid vendor, refused to deliver the barley 
when the forw^arding note was presented to him 
by the station master acting for pltf. : — Held : 
deft, was estopped by his statement to the station 
master from denying that the property in the 
goods had passed to pltf. ; for, by making such 
statement, he induced pltf. to rest satisfied under 
the belief that the ixroperty had passed, & so to 
alter liis position by abstaining from demanding 
back the money which ho paid to M. — Knights v. 
WiFFEN (1870), L. B. 5 Q. B. 060 ; 40 L. J, Q. B. 
51 ; 23 L. T. 610 ; 19 W. K. 244. 

Annotations: — Apld. Houderson v. Williams, [18951 1 Q. P. 

521 ; Dixon r. Kennaway, [1900] 1 Ch. 833. Kefd. 

Colley V. Overseas Exporters (1919) Ltd., [1921] 3 K. H. 

302 ; Laurie & Morewood v, Dudln, [1926 J 1 K. B. 223. 

PART VII. SECT. 5, SUB-SECT. 3. 

m. When seller's rU/hts defeated — 

Bills of lading — Transfer or pledge for 
value €V without notice *] — The consignor 
in a bill of lading loses his right of stop- 


Mentd. Simm v. Anglo-American Telegraph Co., Anglo- 
American Telegraph Co. v. Spnrling (1879), 5 (L B. D. 
1880 ; Joseph v. Webb, Joseph v. Lyons, Joseph v. Pidoook, 
Joseph V. Jones (1883), Cab. & El. 262 ; Kingston-upon- 
Hull Corpn. v. Harding, [1892] 2 Q. B. 494 ; Foster v. 
Tyne Pontoon & Dry Docks Co. & Renwick (1893), 63 
L. J. Q. B. 50 ; Sheffield Corpn. v, Barclay (1902), 8 
Com. Cas. 49 ; Monarch Motor Car Co. v. Pease (1903), 
19 T. L. R. 148. 

2299. — — Intention to renounce 

rights.] — Mordaunt Brothers v* British Oil & 
Cake Mills, IjTd., No. 2297, ante. 

2300. Mere acknowledgment ot 

sale.] — Mordaunt Brothers v. British Oil 
Cake Mills, Ltd., No. 2297, ante. 

2301. .] — ^PouLTON & Son 

V. Anglo-American Oil Co., Ltd., No. 2077, 
ante. 


Sub-sect. 3. — Pledge or Transfer of 
Documents of Title. 

See Sale of Goods Act, 1893 (c. 71), s. 47 ; 
Factors Act, 1889 (c. 45), ss. 9, 10. 

2302. Whether seller’s rights defeated — Bills of 
lading — Pledgee subsequently becoming partner of 
pledger — Partnership agreement showing that seller 
unpaid.] — If the consignee of goods, to whom the 
bill of lading is indorsed in blank, assign it over as 
a security for acceptances given by the assignee, 
not amounting to the value of the goods, & after- 
wards by an agreement between them they 
become partners in the goods, by which agreement 
it appears that the consignor has not been paid 
for them, the assignee of the bill of lading cannot 
maintain trover against the consignor if he stop 
the goods in transitu upon the insolvency of the 
consignee. — Salomons v. Nissen (1788), 2 Term 
Hep. 674 ; 100 E. H. 363. 

Annotation : — Distd. Cnming v. Brown (1808), 9 East, 506. 

2303. Transfer or pledge for value & 

without notice.] — L ickbarrow v. Mason, No. 2115, 
ante. 

2304. .] — W. shipped at Leghorn 

23 casks of oil, on account & by the order of L. at 
Liverpool, A transmitted to him a bill of lading. 
Before the arrival of the oil, L. indorsed the bill of 
lading, A deposited it with 11., who advanced 
money on it, having previously advanced money 
on other goods, the projierty of L., deposited with 
him. On the arrival «»f the oil, L. having pre- 
viously become bkpt., A W. not having been paid 
for it, W.’s agents claimed it of the master of the 
shiji ; but the latter delivered it to H., who after- 
Avards sold the goods of L. as well as the oil of W. 
The net proec^eds of the goods belonging to L. were 
sufficient to satisfy the debt due from L. to H. 
11. paid himself his debt, A deposited the net 
jiroceeds of W.’s oil with a third person, to abide 
the event of the award of an arbitrator to whom 
all disputes between W. A the assignees of L. were 
referred. TJie arbitrator having stated the above 
facts on his award for the opinion of this ct. : — 
Held : W., the unpaid vendor of the oil, had, at 
the tiiiRi when liis agents claimed it, no right to 
take iiossessioii on the insolvency of L., because 
the property in A the right to the possession was 
then vested in II., the indorsc'e of the bill of lading 
for value ; A further, W. had not, by reason of 
such claim, any legal right to the possession of the 
goods after H.’s lien was satisfied : but in a ct. of 
equity, such transfer to II. would be treated as a 

notioo of the consignee’s insolvency. — ■ 
Keimp V. Canavan (1864), 15 I. C. L. It. 
216.— IR. 

n, Notice of purchaser's 

insolvency *] — Olbmentson v* Grand 


page in transUu* upon the insolvency 
of the consignee, when, prior to the in- 
solvency, the bill of lading has boon 
transferred by Indorsement to a pur- 
chaser for value, bond fidct & without 
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Sect, 5,— -Effect ofdisposiiion hy buyer on seller's rights 
of lien and stoppage in transitu : Sub-sect, 3.] 

pledge or mtge. only, & therefore W., by his 
attempted stoppage in transitu, acquired a right 
to the goods in equity, subject to H.’s lien against 
the assignees of L. — Re Westzinthus (1833), 6 
B. & Ad. 817 ; 2 Nev. & M. K. B. 044 ; 3 L. J. K. B. 
56 ; 110 E. li. 992. 

Annotations: — Apld. Spaldlngr v. Iludir^ (1843), G Bear. 

376. Consd. Itodgrer v. Comptoir d’Escompte do Paris 

(1869), 21 L. T. 33. Apld. Kemp v. Falk (1882), 7 App. 

Cas. 573. Consd. SowcU v. Burdick (1884), 10 App Gas. 

74. Refd. Phillips v. Huth (1840), 6 M. & W. 572 ; 

Broad bent v, Barlow (1861), 3 De G. F. & J. 570 ; The 

Marie Joseph (1866), Brown. & Lush. 449 ; Meyersteln v. 

Barber (1866), L. R. 2 C. P. 38. 

2305. .] — In equity, a transfer of 

goods for valuable consideration by a consignee 
for a limited purpose, does not destroy the con- 
signor’s right of stoppage hi transitu, ultra the 
particular lien of the transferee. 

A. consigned goods of the value of £1,800 to B., 
who transferred the bill of lading to C., to secure 
£1,000. B. having become bkpt., O., as B.’s 
factor, claimed as against A.’s title to stop in 
transitu, a right to retain the whole, in satisfaction 
of a general balance due to him from B. ; — Held : 
he was not entitled beyond the £1,000 ; & A.’s 
remedy against C. for the surplus was in equity. — 
Spalding v, Buding (1843), 0 Beav. 37(J ; 12 
fi. J. Ch. 503 ; 1 L. T. O. 8. 384 ; 7 Jur. 733 ; 49 
E. li. 871 ; on appeal (1846), 15 L. J. Ch. 374, 
B. 0. 

Annotations: — Apld. Bemdtson v, Strang (1867), L. R. 4 

Eq. 481 ; Coventry v. GJadstor .j (1868), L. R. 0 Eq. 44. 

Consd. Rodger i?. Comptoir d’Escompte de Paris (1869), 

L. R. 2 P. C. 393. Apld. Kemp v. Falk (1882), 7 App. 

Cas. 573. Consd. Sowell v. Burdick (1884), 10 App. Cas. 

74. Refd. The Marie Joseph (1866), Brown. & Lush. 

449. Mentd. Pigott v. Pigott (1867), L. R. 4 Eq. 549. 

23()6. .] — Defts., merchants resi- 

dent in Ireland, wrote to A., a merchant resident in 
London, authorising him “ to take for us two 
cargoes ’ ’ of Ibraila corn 1 ,000 to 1 ,500 quarters 
at 24s. to 245. 3d., “ payment by our acceptance 
at two or three months,” <fe in postscript added, 
“You may go to 215. Od., if you find you cannot 
do the work at 245. or 245. 3d.” A. made a bargain 
with R., a merchant resident in London, for a cargo 
by the “ C.,” & sent him a note commencing “ Sold 
by oi’der & for account of R. to our principals the 
cargo ” of Bulgarian corn per “ C.” at 245. fid, per 
quarter, freight insurance, “ Sellers to pay a 
commission of. 2 per cent. Payment in cash” 
in one week after receipt of documents. On the 
same day R. in his books debited A. with the 
price of the cargo, & sent A. the shipping docu- 
ments with the bill of lading indorsed, & an invoice 
headed “ A. bought of R.” On the same day, 
A. wrote to defts. “ to advise having purchased 
for your account the cargo of Bulgarian corn per 
“ C.,” at 245. 9d. per quarter C.P. & I., which is 
3d. per quarter over your limit for Ibraila, but 
proportionately cheaper.” In this letter were 
inclosed the shipping documents of the “ C.,” 
including the indorsed bill of lading, & an invoice 
headed “ Invoice of a cargo, etc., bought by order 
& for account A risk ” of defts. ; & a draft for the 
price at 245. 9d., di*awn by A. on defts. Defts. 
returned the draft accepted, stating in the letter, 

“ We note purchase of corn per ‘ C.’ at 245. 9d. 


We would much rather have had Ibraila at 245. or 
245. 3d.” After this, whilst the bill was still 
current, & before the arrival of the “ C.,” A. 
failed. R. stopped the cargo of the “ C,," treating 
A. as the purchaser, & claiming to be an unpaid 
vendor to him. Defts., on receiving an indemnity 
from R. against the bill, paid him the price less 
discount, at the rate of 245. fid., being less than 
the sum for which the bill was accepted, which was 
at the rate of 245. 9d. The assignees of A., who 
had become bkpt., sued defts. on the bill. R. 
defended the action for them, on the ground that 
the consideration for the bill had failed. A case 
was stated for this ct., in which the correspondence, 
containing as above stated, was sot out, & the ct. 
had power to draw inferences of fact ; — Held : 
the indorsed bill of lading being assigned to defts. 
for value, R. had no right to stop in transitu ; 
consequently, the payment of R. by defts. was in 
their own wrong ; & the consideration for the bill 
of exchange had not failed, & pltfs. were entitled 
to judgment. — Pennell v, Alexander (1854), 3 
E. & B. 283 ; 23 L. J . Q. B. 171 ; 22 L. T. O. S. 
274 ; 18 Jur. 027 ; 118 E. R. 1146. 

Annotations: — Refd. Huuifreyr. Dale (1858), 31 L. T. O. S. 

328 ; Risbourg v. Bruckner (1858), 27 L. J. C. R. 90 : 

Southwell V. Bowditch (1876), 1 C. 1\ D. 374. 

2307. .] — A hill of lading for the 

delivery of goods to order & assigns, is a negotiable 
instrument, which by indorsement <fe delivery 
l^asses the property in the goods to the indorsee, 
subject only to the right of the unpaid vendor to 
stop them hi irayisiiu. The indorsee may deprive 
the vendor of this right hy indoi‘sing the hill of 
lading for valuable consideration, although the 
goods are not paid for ; even if bills have been 
given which are certain to be dishonoured, pro- 
vided the indorsee for value has acted bond fide & 
without notice. A firm, M. A D., in France sold, 
through their agent in England, to S. & T. a lot 
of linseed cake, payable by bill at three months* 
date, & shipped the same. A bill of lading, signed 
by the master <te indorsed by M. Sc D., was 
delivered to S. & T. in exchange for their accept- 
ance at three months’ date. Afterwards the bill 
of lading was redelivered to M. & D.’s agent to 
hold as security against the acceptance. T., a 
member of the firm of S. & T., subsequently 
obtained the bill of lading from M. Sc D.’s agent, 
by a fraudulent misrepresentation, A indorsed A 
delivered it to P. A co., for value, without notice 
of the fraud. Before the goods arrived in England, 
S. A T. became insolvent : — Held : (1) the firm of 
8. A T. acquired no new title to the goods by the 
fraud of T., as it merely invested them with the 
temporary power of transferring their i:>roperty 
in the goods ; (2) the right of M. A D., the vendors, 
to stop in transitu was gone, as the transfer to 
P. A co. was bond fide, A for a valuable considera- 
tion in ignorance of T.’s fraud. 

An ownership which was at the time perfect in 
law, though voidable as to part, viz. the possession, 
cannot in principle be treated differently from an 
ownership voidable as to the whole, but is in the 
interim protected by the interiiosition of a bond 
fide purchaser for valuable consideration (Lord 
Chelmsford, C.). — Pease v. Gloahec, The Marie 
Joseph (1866), L. R. 1 P. C. 219 ; Brown. A Lush. 
449 ; 3 Moo. P. 0. C. N. 8. 550 ; 35 L. J. P. C. 66 ; 


Trunk Rt. Co. (1877), 42 U. C. R. 
263.— CAN. 

0. Delivery orders ,] — Hastik & 

Co. V, Warden (1849), 21 So. Jur. 


-.] — M'Nauohton V. 
& Co. (185^, 24 Sc. Jur. 623 ; 
1 Stuart, 1051.~SC)6t. 


q. Itailway receipts,] — Rail- 

way receipts issued by a railway co. 
for goods delivered to them for carriage 
are Instruraents of title to the goods, & 
where the consignee of goods has 
handed such receipts to a third party 
by way of pledge to secure an advance, 
the consignor cannot stop the goods 


in transitu without payment or tender 
to the holders of the receipts of the 
amount of such advance. — Ramdab 
V iTHALDAS Durbar v. Amerohand & 
Co., Ramdas Vitoaldas Durbar v. 
Chhaqanlal Pitamber (Consolidated 
Appeals) (1916), 85 L. J. P. C. 214.— 
IND. 
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15 L. T. 0 ; 12 Jur. N. S. 677 ; 15 W. It. 201 ; 2 
Mar. L. 0. 394, P. 0. 

Annotations: — Oenerally, Befd. The Argentina (1867), L. B. 

1 A. & E. 370 ; Cundy v. Lindsay (1878), 20 W. R. 406. 

Mentd. lie Overend Gm'noy, Ex p, Oakes & Peek (1807), 

L. R. 3 Eq. 576. 

2308. .] — Where notice to stop 

in iramitu is given to shipowners, they are bound 
to forward it with reasonable diligence to the 
master of their ship. A notice so forwarded & 
received by the master is a valid & sufficient notice 
to him. 

The purchaser of goods, shipped by the vendor, 
consigned them abroad, & indorsed the bill of 
lading to a bank as security for an advance. 
Afterwards & before the arrival of the ship the 
consignees sold the goods “ to arrive to sub- 
purchasers, to whom they were delivered. The 
purchaser having become bkpt., the unpaid vendor 
gave notice to the master, after the sub-sales, but 
before delivery & before payrnent of the freight, 
to stop the goods in transitu. The consignees 
remitted the proceeds of the sub-sales to the bank, 
who after repaying themselves their advance 
handed to the trustee of bkpt. the balance, which 
was less than the original purchase-money : — • 
Held : the principles established by Kc West- 
zinthus. No. 2304, ante; & Spalding v. Ruding^ 
No. 2305, ante, were applicable ; the right of 
stoppage in transitu was not at an end when the 
notice was given ; & the vendor was entitled to 
the balance after satisfaction of the bank’s claim. 

It is not consistent with my idea of the right of 
stoppage in transitu that it should apply to any- 
thing except to the goods wliich are in transitu 
(I^ORD Selhorne, 0.).“ Kemp v. Falk (1882), 7 
App. Cas. 573 ; 52 L. J. Ch. 1 67 ; 47 L. T. 454 ; 5 
Asp. M. L. C. 1 ; sub nom. Re Kiell, Kemp v. 
Falk, 31 W. R. 125, 11. L. 

Annotations : — Refd. Sewell v. Biirdiek (1884), 10 App. Cas. 

74 ; Booth S.S. Co. v. Cargo Eject Iron Co., llOlO] 2 

K. B. 570. 

2309. .] — CAHN V. P0CKET1'’S 

Bristol Channel Steam Packet Co., No. 1352, 
ante. 

2310. Knowledge that seller not 

paid in cash.] — The property of goods passes by 
the indorsement & delivery of the bill of lading by 
the consignee to another bond fide for a valuable 
consideration & without collusion with the con- 
signee, although the indoi’see knew at the time 
that the consignor had not received money pay- 
ment for his goods, but had taken the consignee’s 
acceptances payable at a future day not then 
arrived ; & after such assignment of the bill of 
lading the consignor cannot stop the goods in 
transitu upon the insolvency of the original con- 
signee. — Cuming v. Brown (1808), 9 East, 506 ; 
103 E. R. 660. 

Annotation ;~Refd. Jones r. Jones (1841), 8 M. & W. 431. 

2311. Bill indorsed to purchaser's 

factor.] — The unpaid vendor may stop in transitu 
before the goods come to the hands of the vendee’s 
factor, although the factor has the bill of lading, 
indorsed to order, in his liands, & is under accept- 
ance to the vendee on a general account ; where- 
fore, in such case, wlierc the vendee became bkpt., 
«te the factor also became bkpt., & the messenger 
under the factor’s commission, upon the arrival of 
the ship, went on board, & seized the cargo, the 
agent of the vendor having previously given notice 
to the captain to deliver the cargo to him, the 
captain having agreed thereto: — Held; trover 
would lie by tlie vendor against the assignee of 
bkpt. factor. — Patten v. Thompson (1816), 6 
M. & S. 360 ; 105 B. R. 1079. 

Annotation :—'Reid. The Maiio Joseph (1860), Brown. & 
Lush. 449. 


2312. Bill obtained by fraud of 
purchaser.] — A. has some rum in the West India 
Docks, which he sells to B. The rum is to be 
sliippod by A. in a vessel chartered by B. Before 
the rum is delivered on board the vessel, B. gets 
a bill of lading from the captain ; he then sells the 
rum in question to C., who jiays B. for it, upon an 
indorsement of the bill of lading. A. being unpaid, 
& suspecting the solvency of B., takes some part 
of the rum forcibly from out of the vessel, & 
countermands the delivery of the rest. In trover 
by 0. against A. to recover the rum : — Held : C, 
gained no good title undei* the bill of lading ; such 
bill being fraudulent, inasmuch as B. procured it 
to be signed by the captain before the rum was 
delivered on board the ship. — Osey v. Gardner 
(1816), Holt, N. P. 405 ; 171 E. R. 286, N. P. 

2313 . Seller not parting with 

control.] — Pltfs. shipped goods to the order of 
Messrs. I)., & received a receipt for them from the 
mate in charge of the vessel. Before the vessel 
sailed, & before the bill of lading had been given 
to pltfs., Messrs. D. became insolvent, having 
previously indorsed the bill of lading to II. for 
valuable considei*ation witliout the knowledge of 
pltfs. : — Held : pltfs. had not parted with the 
control over the goods ; <fc an injunction was 
granted to restrain the ship from sailing with the 
goods on board. — N ewton v. Hubback (1854), 2 
W. R. 339. 

2314. Bill indorsed in blank.] — 

B., a Dantzig merchant, sold wlie.at to W., an 
Amsterdam merchant, to be paid for by drafts, to 
be drawn by B. on C., a London merchant, against 
bills of lading. W. was in fact, though that was 
not disclosed to B., acting for P., another London 
merchant. W. wrote to C. opening a credit, on 
account of P., in favour of B., to be drawn on 
against bills of lading, P. to be debited with the 
amount. B. forwarded a bill of lading, indorsed 
by him in blank, to C. in a letter stating that, 
“ according to instructions from W.,” we liand you 
bill of lading, “ & request you to follow ” his 
instructions respecting the document “ by whose 
order, & for whose account,” wc draw on you, 
“ which dralts we recommend to your kind pro- 
tection.” On the dav after O.’s receipt of this 
hotter, the draft was left with C. for acceptance. 
1’., on the same day, being in actual possession of 
the bill of lading, pledged it with G., wlio bond fide 
gave value for it. On t)ie evening of the same day, 
P, w'as arrested on a criminal cliarge ; & he after- 
w^ards became bkpt. G. did not accept the draft ; 
&, on the ensuing day, became bkpt. W. also 
failed. B. stopped the cargo in transitu. G. 
brought trover against liim for the cargo. On a 
case stat ing the above facts, with i)owor for the ct. 
to draw inferences of fact : — Held ; B. primd facie 
liad the right to stop in transitu ; & G., though a 
bond fide transferee for value of the endorsed bill 
of lading from P., w’as not entitled to the cargo, 
unless P. had, not merely possession of the bill of 
lading, but a right to transfer it ; inasmuch as 
bills of lading are not negotiable to the same 
extent as bills of exchange ; but G. was entitled 
to hand over the bill of lading to P. ; the letter 
from B. not imposing any condition to jirevent 0. 
from doing so, & the ct., as an inference of fact, 
thought that C. had so handed it ov(‘r to P. — 
Gurney v. Bkiirend (1854), 3 E. & B. 622 ; 23 
L. J. Q. B. 265 ; 23 L. T. O, 8. 89 ; 18 Jur. 856 ; 
2 W. R. 425 ; 118 E. R. 1275. 

Annotations Tbo Tigress ^ 


Consd. Shepherd v. Harrison (1869), L. R. 4 Q, B. 196 ; 
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Sect, 5 . — Effect of disposition by buyer on seller's rights 
of lien and stoppage in transitu: Sub-sect. 3. 
Sect. 6 I Sub-sects. 1 <£: 2.] 

Leask v. Scott (1877), 46 L. J. Q. B. 576 ; Glyn Mills v. 

East & West India Dock Co. (1882), 47 L. T. 309. 

2315. Past consideration.] — 

Rodger v. Comptoir d’Escompte de Paris, 
No. 2195, ante. 

2316. .] — The transfer of a 

bill of lading for valuable consideration to a borid 
fide transferee defeats the right of stoppage in 
transitu of the unpaid vendor of the goods, although 
the consideration was i)ast & not given at the time 
the bill of lading was handed to the transferee by 
the lawful holder. 

In llec. 1875, G. & co. purchased from deft, a 
shipment of nuts, to be paid for by acceptance at 
three months on receipt of shipping documents. 
On Jan. 1, 1876, G. & co., being already indebted 
to pltf., applied to him for a further advance, 
which, he said, he would give, but they must first 
cover their account. G. & co. promised to give 
him cover, not naming any particular securities, 
& pltf. at once advanced them a further sum of 
£2,000. On Jan. 4, the bill of lading of the nuts, 
indorsed in blank, came into the possession of G. & 
CO. from deft., & they accepted deft.^s draft ; &; 
on the following day they handed the bill of lading 
to pltf. witli other securities, in fulfilment of their 
promise to give him cover. This transaction 
between pltf. & G. & co. was bond fide. On the 
arrival of the ship on Feb. 3, G. & co. having in 
the meantime stopped payment, deft, sought to 
stop the nuts in transitu, < pltf. claimed them 
under the bill of lading : — Held : pltf. had a good 
title as against deft. — Leask v. Scott (1877), 2 
Q. B. D. 376 ; 46 L. J. Q. B. 576 ; 36 L. T. 784 ; 
25 W. R. 654 ; 3 Asp. M. L. C. 469, C. A. 
Annotation : — Mentd. Venn v. Tedesco, [1926] 2 K. B. 227. 

2317. Notice of purchaser’s in- 

solvency.] — ^Vertue V. Jewell, No. 228], ante. 

2318. .] — Where goods have been 

sold by a miller under circumstances which give 
him the right of refusing to deliver them, evidence 
of the insolvent state of the buyer’s circumstances 
cannot be received in an action of trover, brought 
by tlie indorsee of the bill of lading against the 
wharfingers of the miller, unless such evidence can 
be brought home to the knowledge of pltf. — 
Holliday v. Mann (1826), 2 C. & P. 509 ; 172 
F. R. 231, N. P. 

2319. Dock warrants.] — Keyser v. Suse, 

No. 2243, ante. 

2320. Delivery orders — Person transferring 

not in possession of bili of lading.] — Jenkyns v. 
UsBORNE, No. 2236, ante. 

2321. .] — M‘Ewan V. Smith, No. 1367, 

ante. 

2322. Consignment notes.] — Resp., a 

grower of cocoa in the Gold Coast Colony, there 
consigned by railway 1,050 bags of cocoa to L., to 
whom he had previously sold cocoa. Before a 
difference as to the price had been settled, L. sold 
tlie cocoa to applts. & handed the consignment 
notes to their agent, who reconsigned the cocoa to 
applts. Applts. bought in good faith & for the 
full price. Resp. sued applts. in the Colony for 
damages for conversion : — Held : resp. by his 
conduct was precluded from setting up his title 
against applts., & accordingly the action failed. — 
Commonwealth Trust v. Akotey, [1926] A. 

72 ; 94 L. J. P. C. 167 ; 134 L. T. 33 ; 41 T. L. R. 
641, P. C. 

Annotations : — Reid. Nanka-Bruce v. Coiiunouwcalili Trust, 

[1926] A. C. 77. Mentd. Jones v. Waring & GiUow. 

[1926] A. C. 670. 


2323. Delivery orders — Obtained in good 

faith — Goods identified & appropriated.] — ^A., by 
means of fraudulent misrepresentations as to his 
solvency, induced the owner of a cargo of timber 
to sell it to him. He accepted bills for the price, 
& in return received the bill of lading blank 
indorsed. The timber, on delivery, was stored 
with a fii'm of timber measurers sulDject to A.’s 
orders. A. borrow^ed money from certain lenders, 
one of whom was aware that A. was in gi‘eat 
financial difficulties, & in security therefor he 
granted to the lenders delivery orders for certain 
parcels of timber. Shortly afterwards A. became 
bkpt. The sale, on the ground of A.’s fraud, was 
subsequently reduced at the instance of the unpaid 
vendor, who claimed the whole of the timber as 
being still his property. Claims were also made by 
the holders of the delivery orders to the portions 
of the timber covered by these orders. The 
First Division held that the holders of the delivery 
orders had obtained them for value & in good 
faith ; that the timber transferred by the delivery 
orders had been sufficiently identified & appro- 
priated to the transferees ; & that consequently 
the holders of the delivery orders had acquired a 
valid tit le to the timber good against the unpaid 
vendor. In an appeal the House affirmed that 
judgment, with a variation as to a small portion 
of the timber, consisting of 300 logs, which the 
House held, on the evidence, had not been suffi- 
ciently identified & appropriated to the trans- 
ferees. — Price & Pierce, Ltd. v. Bank of Scot- 
land, [1912] S. C. (H. L.) 19. 

2324. Pledgee holding other securities — Right of 
seller to marshal .] — Re Westzinthus, No. 2304, 
ante. 


Sect. 6.— EFFECT OF EXERCISE BY SELLER OF 
RIGHTS OF UEN AND STOPPAGE IN TRANSITU. 

Sub-sect. 1. — In General. 

See Sale of Coods Act, 1893 (c. 71), s. 48 (1). 

2325. Whether rescission of contract.] — \Vhere 
the vendor has a right to stop in transitu, <fc 
exercises that right, & the whole matter rests 
in contract, without any completion, either by 
payment on one part, or by delivery on the other, 
the stoppage in transitu amounts to a rescinding 
of the contract, so as to revest the right of property 
in the goods in the vendor. 

Accordingly, where, under such circumstances, 
the vendor rescinded the contract : — Held : the 
assignee of bkpt. vendee could not maintain an 
action on a policy of insurance on the goods, 
effected in the name of bkpt., he having no insur- 
able interest in them. — Clay v. Harrison (1829), 
10 B. & C. 99 ; L. & Welsh. 104 ; 5 Man. & Ry. 
K. B. 17 ; 8 L. J. O. S. K. B. 90 ; 109 E. R. 388. 
Annotations: — Befd. Stephens v. Wilkinson (1831), 2 B. & 

Ad. 320 ; Edwards v. Brower (1837), 2 M. & W. 375 ; 

James v. Griffin (1837), 2 M. & W. 623 ; Stockdalo v. 

Dunlop (1840), 9 L. J. Ex. 83 ; Wentworth v. Outhwaite 

(1842), 10 M. & W. 436. 

2326. .] — ^Where the consignee transfers 

bills of lading to creditor, as a security for his 
debt, & the consignor stops the goods in transitu, 
creditor may issue a fiat against the consignee on 
his original debts. 

It is clear that petitioning creditor had a right, 
under these circumstances, to repudiate his claim 
on the bills of lading, &; to issue a fiat on the 
original debt. Having done so, whatever may 
become of the right of the consider to stop in 
transitu, the assignees have a right to hold petition- 
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ing creditor to his relinquishment of the bills of 
lading (Rose, J.). — Re Ashton, Ex p. Ashton 
(1832), 2 Deac. & Ch. 6, Ct. of R. 

2327. ,] — Wentworth v. Outhwaite, No. 

2181, ante, 

2328. .] — A bill in equity will lie to enforce 

a right of stoppage in transitu. Goods were 
shipped by a vendor on board a ship belonging 
to the purchaser, but employed as a general trader. 
Four bills of lading were made, under which the 
goods were deliverable to the purchaser or assigns ; 
three of the bills were kept by the vendor, one 
by the master of the ship : — Held : the delivery 
on board the purchaser’s ship was delivery to the 

urchaser so as to preclude stoppage in transitu 
efore the delivery of the goods at the port of 
consignment. 

If the goods are actually delivered to an agent 
of the vendee, employed by him to receive delivery, 
the vendor is divested of his right of stoppage 
in trayisitu. On the other hand, although there 
is an actual delivery to the vendee’s agent, the 
vendor may annex terms to such delivery, & so 
prevent it from being absolute & irrevocable. 
In this case the goods were shipped on board the 
consignee’s own ship & delivered into the posses- 
sion of his own servant, the master, who signed 
bills of lading making the goods deliverable to 
the consignee or assigns. There was therefore a 
delivery to the agent for his principal & no control 
over the delivery was in terms reserved to the 
vendor. . . . Sujjposing pltf. to have been 
ignorant of the fact that the vessel . . . belonged 
to the consignee a question might have arisen 
whether the delivery could i3roi)crly be held to be 
complete (Lord Chelmsford, L.C.). — Schotsmans 
V, IjANCASHhie & YoRKSiiniE Ry. Co. (1867), 2 
Ch. App. 332 ; 36 L. J. Ch. 361 ; 16 L. T. 189 ; 
15 W. R. 537 ; 2 Mar. L. C. 485, L. C. & L. J. 

Annotation: — Consd. Borndtson v. Strang (1867), L. H. 

4 Eq. 481. 

2329. .] — (1) Wliere goods are stopped 

while in transit & before they reach their specified 
ultimate destination by notice from an unpaid 
vendor, the carrier is bound to act upon the 
notice by delivering the goods to, or according 
to the directions of, the vendor, &; if he fails to 
do so he is liable to an action by the vendor for 
wrongful conversion. 

(2) The vendor on his part, although he is not 
a party to the contract of alTreightment, is bound 
to take the goods or give directions for theh 
delivery on arrival & to discharge the carrier’s 
lien for freight, & if he refuses to perform this 
obligation he is liable in damages to the carrier 
for the amount of the freight. 

(3) If the conduct of a vendor who has stopped 
goods in transit prevents them from being carried 
on to their specified ultimate destination, he is 
liable for the freight not only in respect of the 
whole voyage to the place at which the goods are 
in fact landed, but also to the ultimate destination. 

(4) The effect of stoppage hi transitu is not to 
rescind the contract between the carrier & the 
purchaser or to vest the property in the goods in 
the unpaid vendor. — B ooth S.S. Co., Ltd. v. 
Cargo Fij^et Iron Co., Ltd., [1916] 2 K. B. 
570 ; 85 L. J. K. B. 1577 ; 115 L. T. 199 ; 32 
T. L. R. 535 ; 13 Asp. M. L. 0. 451 ; 22 Com. Cas. 
9, 0. A. 

2330. Carrier delivering goods by mistake 

after notice.] — If a carrier, after notice from the 
vendor of goods to stop them in transitu^ by mis- 
take delivers them to the vendee, the sale is 
nevertheless rescinded, & the vendor may bring 
trpyer for them against the vendee. — L itt v. 


Cowley (1816), Holt, N. P. 338 ; 2 Marsh. 457 ; 
7 Taunt. 169 ; 129 E. R. 68. 

Annotations : — Reid. C3ay v. Harrison (1829), .5 Man. & Ry. 

K. B. 17 : Whitehead v, Anderson (1842), 9 M. & W. 618 ; 

Booth S.S. Co. r.CJargo Fleet Iron Co., [1916] 2 K. B. 570. 

2331. Purchaser ceases to have insurable interest 
— Policy effected before stoppage void.] — Clay v, 
Harrison, No. 2325, ante, 

2332. Whether property revested in seller.]— 

Olay v, Harrison, No. 2325, ante, 

2333. .] — Wentworth v, Outhwaite, No. 

2181, ante, 

2334. .] — Booth S.S. Co., Ltd. v. Cargo 

Fleet Iron Co., Ltd., No. 2329, ante, 

2335. Duty of seller to pay carrier’s freight.] — 
F. & CO., shipowners at liverpool, requested defts. 
to purchase for them, through defts.’ Calcutta 
house, a quantity of cotton, to bo shipped on 
board two ships of F. & co., which were then on 
their way to Calcutta, consigned to defts. ; <fe, 
as the goods were to be shipped on owners’ 
account, they consented to a nominal rate of 
freight being inserted in the bill of lading. Before 
the execution of the order, one of the ships, the 
Royal Sovereign^ was transferred to pltfs. Lefts., 
through their Calcutta house, executed the order, 
&, having no notice of the transfer to pltfs., 
shipped i^art of the cotton on board the Royal 
Sovereign, the master, who also had no notice of 
the transfer, signing bills of lading to defts.’ order 
“ freight for the goods free on oivners’ account.” 
Before the arrival of the ship in England F. <fc co. 
stopped payment, & defts. claimed to stop the 
goods in transitu. On her arrival pltfs. irnme- 
diatcly took possession of the ship, claimed 
freight. On a case stated, raising the question 
whether pltfs. were entitled as agaii^t defts. to 
freight, or to a sum equivalent to freight, for the 
carriage of the goods ; — Held : pltfs. were not 
so entitled. — Mercantile Bank v . Gladstone 
(1868), L. R. 3 Exch. 233 ; 37 L. J. Ex. 130 ; 18 
L. T. 641 ; 17 W. R. 11 ; 3 Mar. L. C. 87. 
Aiinotation: — Refd. Keith v. Barrows (1877), 2 App. Cas. 

636. 

2336. .] — Booth S.S. Co., Itd. v. Cargo 

Fleet Iron C^o., IjTD., No. 2329, ante. 


Sub-sect. 2. — Redelivery of Goods. 

2337. Duty to redeliver.] — (1) A merchant who 
purchases goods on his own credit for another, 
to whom he indorses a bill of lading of the goods, 
stands, for the puri)ose of stoppage in transitu^ 
in the position of vendor ; & the indorsement by 
him of one bill of lading to the vendee does not, 
of itself, defeat his right to stop in transitu. 

The vendor claiming to stop need not repre- 
sent to the master that the bill of lading is still 
in the hands of his vendee. 

(2) Upon the vendor asserting his right to stop 
in tra'nsitu^ the master, unless aware of some 
legal defeasance of such right, is bound to deliver 
the goods to him, &; his refusal so to deliver con- 
stitutes a breach of duty ” within Admiralty 
Court Act, 1861 (c. 10), s. 6, for which the stop 
will be liable. 

(3) The mere indorsement of one bill of lading 
by the vendor to the vendee does not defeat the 
vendor’s right to stop. — The Tigress (or Tigris) 
(1863), Brown. & Lush. 38 ; 1 New Rep. 449 ; 
32 L. J. P. M. & A. 97 ; 8 L. T. 117 ; 9 Jur. N. S. 
361 ; 11 W. R. 538 ; 1 Mar. L. C. 323 ; 167 E. R. 
286. 

Annotations : — As to (2) Reid. Booth S.S. Co. v. Cargo Fleet 

Iron Co., [1916] 2 K. B. 570. OeneraUy, Reid. Gaudet r. 

Brown, Argos (Cargo Ex), Geipol c, Cornforth, The 
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Sect 6 . — Effect of exercise hy seller of rights of lien 
mtd stoppage in transitu : Suh-sect 2. Sects. 7 
8 : Sub-sect, 1.] 

Hewsons (1873), 28 L. T. 77 ; Glyu, Mills v. East & West 
India Dock Co, (1882), 7 App. Cas. 591. Mentd. The 
Princess Iloyal (1870), L. II. 3 A. & E. 41 ; The Patria 
(1871), L. R. 3 A. & E. 436. 

2338. Liability In tort for failure to deliver.] — 

Mills v. Ball, No. 22.53, ante. 

2339. .] — The vendor of a quantity of tin 

shipped the s<amc on board a ship bound to Leg- 
horn by the orders of the vendee. The captain, 
by his bill of lading, undertook to deliver the 
tin to an individual at Iveghorn. The tin being 
heavy, was placed at the bottom of the hold, 
witli other goods over it. The vendee having 
become bkpt., the vendor required the captain 
to deliver up the tin, but did not tender the freight 
or offer to make any compensation to him for the 
trouble of unloading the vessel. The latter 
refused, alleging that he had signed a bill of lading 
to deliver the tin to another person : — Held : this 
was sufQcient evidence of a conversion. — Thomp- 
son V. Trail (1820), 0 B. & 0. 30 ; 2 O. & P. 334 ; 
9 Dow. & Ry. K. B. 31 ; 5 L. J. O. S. K. B. 34 ; 
108 E. R. 300. 

AnnoiciHom : — Consd. Thompson v. Snail (1845), 1 C. B. 
328. Refd. Cowas-Joo v. Thompson (1845), 5 Moo. P. C. C. 
165 ; TindaU v. Taylor (1854), 4 E. & B. 219 ; The Bahia 
(1861), 11 Jur. N. S. 90. 

2340. -.] — SciioTSMANs V. Lancashire & 
Yorkshire Ry. Co., No. 2328, ante, 

, 2341. .] — 'j'he statement of claim alleged 

that pltf. as vendor of goods, delivered them to 
defts., a railway co., as c.^rriers for reward, the 
goods being consigned to the intending pur- 
chasers ; that afterwards & before the goods had 
been delivered to the consignees or claimed by 
them from defts., pltf. discovei'cd that the con- 
signees were insolvent, & as unpaid vendor, gave 
notice to defts. not to deliver the goods to the 
consignees, but to hold them to pltf.’s order, 
before the goods were dt‘livered to the consignees 
pltf. requned defts. to redeliver them to liim ; 
that defts. refused to do so, & delivered them to 
the consignees who absconded without paying 
for the goods. Pltf. claimed their value, viz. 
£12 Ids. iSd, as damages. Defts. paid that sum 
into ct. & pltf. took it out in satisfaction : — 
Held : the action was founded on tort not 
“ on contract ” within County Courts Act, 1867 
(c. 142), s. 5, & pltf. having recovered a sum 
exceeding £10 was not deprived of costs by 
County Courts Act, 1867 (c. 142), s. 5. — Pontifex 
V. Midland Ry. Co. (1877), 8 Q. B. D. 23 ; 47 
L. .1. Q. B. 28 ; 37 I.. T. 403 ; 26 W. R. 209, 
D. C. 

Annotatiov^ :~~-Distd. Fleming v. M. S. & L. By. (1878), 4 
Q. B. D. 81. Consd. Booth 8.S. Co. v. Cargo Fleet Iron 
Co., [191^] 2 K. B. 570. Refd. Bryant v. Herbert (1878), 

3 C. P. D. 189 ; Taylor 7 ^. M. S. & L. By., [1895] 1 Q. B. 
134. Mentd. Sachs v. Henderson (1902), 71 L. J. K. B. 
392. 

2342. .] — Ormonde Cycle Co, v, Bah.ey 

& Leetham (1895), 11 T. L. R. 219, D. C. 

2343. .]— Booth S.S. Co., Ltd. v. Cargo 

Fleet Iron (^o., T.td., No. 2329, mite. 


2344. Person purchasing by mistake of 
carrier.] — Litt v, Cowley, No. 2330, a7ite. 

2345. Factor of purchaser.]— Patten v. 

Thompson, No. 2311, ante. 


Sect. 7.— RIGin TO WITHHOLD DELIVERY. 

See Sale of Goods Act, 1893 (c. 71), s. 39 (2). 
2846. Insolvency of purchaser — Composition with 
creditors.] — Reader v. Knatchbull (1780), 5 
Term Rep. 218, n. ; 101 E. R. 123. 

Annotations : — Consd. Gibson v. Carruthers (1841), 8 M. & W. 

321. Reid. Cutten v. Sanger (1828), 2 Y. & J. 459 ; 

Bowser v. Colby (1841), 1 Hare, 109. 

2347. Sale by purchaser before Insolvency — 

Assent by original seller — Goods appropriated.] — 

Stoveld V. Hughes, No. 2295, ante, 

2348. Goods unappropriated.] — 

Defts. sold to B. & co. 100 tons of zinc, unappro- 
priated, upon certain terms of payment, giving 
them at the time of the contract four several 
documents to the following effect : “ We hereby 
undertake to deliver to your order indorsed 
hereon, 25 tons merchantable sheet zinc oft* your 
contract of this date.” Upon the faith of tliesi^ 
documents pltfs. bought of B. & co., <fc paid for, 
50 tons of the zinc mentioned in the contract. 
B. & co. having failed, & the contract price being 
unpaid, defts. refused to deliver the zinc : — 
Held : the giving of these delivery orders or 
“ undertakings ” did not estop defts. from setting 
up, as against the vendees of B. co., their right, 
as unpaid vendors, to withhold delivery. — F ar- 
meloe V, Bain (1876), 1 C. P. D. 445 ; 45 L. J. 
Q. B. 204 ; 34 L. T. 324. 

2349. Master of ship offering to accept de- 

livery according to contract — Contract adopted by 
assignees in bankruptcy.] — Assumpsit by the 
assignees of a bkpt. llie declaration in substance 
stated, that T., before his bkpey., agreed to buy 
from deft. 2,000 quarters of linseed, free on board 
at Odessa, at 30fi. lOd. per quarter, the shipment 
to be mad(^ on board the buyer’s vessel on arrival 
at Odessa, which vessel was to bo foiihwith 
chai’tered for thence, & the amount of the invoice 
was to be paid, on handing over the same & the 
bills of lading to the buyers in London. The 
declaration then stated mutual promises by Jl. 
& deft., & averred that 11. despatched a vessel 
to Odessa, which arrived there in a reasonable 
time, & was ready to receive the hnseed on board ; 
that before its arrival H. had become bkpt., but 
that the master of the ship was ready & offered 
to receive the linseed on board, & to give bills of 
lading, pursuant to the agreement ; that deft, 
refused to deliver the linseed on board. The 
declaration fui’ther stated, that pltfs. afterwards, 
within a reasonable time after the arrival of the 
vessel at Odessa, gave notice to deft, of their 
being ready & willing to pay for the hnseed, on 
delivery in London, according to the agreement ; 
yet deft, refused to deliver. Plea, that pltfs. 
did not, within a reasonable time after the arrival 
of the vessel at Odessa, give notice to deft, of their 


PART VII. SECT. 7. 

r. Insolvency of purchaser.] — Goods 
belna: sold, & part of the price paid 
at the time, but the purchasers be- 
coming bkpt., & their estat-es seques- 
trated before delivery : — Held : the 
sellers were entitled to retain the 
oods in payment of the general balance 
ue to them by bkpts. — Mein v. 
Bogle & Co. (1828), 3 Fac. CoU. 390.-— 
SCOT. 

t. Unpaid seller who is also 

warehouseman.] — Langk r. Grick, 


Biciiardson V. Grioe (1876), 2 V. L. B. 

251.--AUS. 

a. petention of goods for 

separate debt .] — A party having pur- 
chased three lots of sugar, of which he 
received delivery, but paid no part of 
the price ; & having thereafter bought 
another lot as a separate transaction, 
for which ready cash was to be paid : & 
having paid the greater part of ihe 
rice of the fourth lot, out having 
ecome bkpt. before delivery : — Held : 
the seller was entitled to retain the 


last lot of the sugar lu security & 
payment of the price of the former 
ones. — Landale & Co.'s Trustee v. 
Bogle & Co. (1828), 6 Sh. (Ct. of Sess.) 
360 ; 3 Fac. Coll. 390.— SCOT. 

b, .] — Melrose & Co. 

V. Hastie & Co. (1851), 13 Dunl. 
(Ct. of Sobs.) 880 ; 23 Sc. Jur. 398.— 
SCOT. 

0 . Delay in payment for previous 
consignment .] — Delay In payment for a 
previous consiernnient does not of Itself 
operate as a rescission of a contract or 
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intention to adopt the contract : — Held : the 
declaration disclosed a good cause of action, on 
which pltfs. wore entitled to recover, <fe tlie plea 
was no answer to the action. — G ibson v, Oab- 
RUTHEKS (1811), 8 M. \V. 321 : 11 L. J. Ex. 
138 ; 151 E. 11. 10(51. 

.Innotations Consd. Bailey v. Thurstoa, [1903] 1 K. B. 
137. Reid. Beckham v. Drake (1849), 2 H. L. Cas. 579 ; 
Oriffitha v. Perry (1859), 5 Jur. N. S. 1076 ; Knight v. 
Bnrgesa (1864), 10 L. T. 90 ; Smith v. Hudson (1865), 6 
New Rep. 103 ; Schotsmans v. L. & Y. Ky. (1867), 2 Ch. 
App. 332 ; Berndtson v. Strang (1868), 3 Ch. App. 588 ; 
Morgan v. Bain (1874), 44 L. J. C. P. 47 ; Leaek v. Scott 
(1877), 46 L. J. Q. B. 576 ; Ife Cock, Exj). liosovear China 
Clay Co. (1879), 11 Ch. D. 560 ; Cassabogloii v. Gibb 
(1883), 11 Q. B. D. 797 ; Kendal v. Marshall Stevens 
(1883), 11 Q. B. D. 35G ; Booth S.S. Co. v. Cargo Fleet 
Iron Co., [1916] 2 K. B. 570. 

2350. Notwithstanding partial delivery.] — On 

Oct. 30, 1857, deft, entered into a written contract 
to sell & deliver to pltf. 400 tons of iron “ to be 
delivered to any usual South Staffordshire district 
immediately, terms of payment, bill at four 
months date down.” For this price pltf. gave 
his acceptance at four months, which deft, indorsed 
& paid to his bankers, & 100 tons of the iron were 
delivered by defts., & a written order on a party 
of whom he had purchased it to deliver 300 tons 
to pltf. on his order was given by deft. On 
Nov. 17 deft, suspended payment. On Nov. 10 
pltf. indorsed & delivered deft.’s order for the iron 
to his own bankers as security for advances, 
informed deft, he had done so. Tlie ord(^r for 
the d(*Uvery of t he iron was dishonoured. 

On PY'b. 10, 1858, pltf. was adjudicated a bkpt., 
his acceptance, which hecaine duo on Mar. 4, 
was dishonoured, & deft.’s account debited with 
it by liis bankers. The bank had not proved 
against pltf.’s estate, but claimed to be creditors 
of pltf. in respect thereof, & deft, had paid Hs, 
in the pound to thorn on pltf.’s acceptance. Pltf.’s 
estate had paid no dividend. At the time pltf.’s 
hill became due, the liabilities of deft, to pltf. 
exceeded those of pltf. to deft., pltf., as a bill 
broker, having indorsed bills bearing deft.’s name 
to an amount exceeding the balance due to d(‘ft. 
After the dishonour of pltf.’s acceptance this 
action was commenced : — Held : in accordance 
with the decision in Valpy v. Oakeley, No. 2f)04, 
post, the insolvency of pltf. gave deft, a right 
analogous to stoppage in tranaUu to stop the goods 
before they came to pltf.’s hands, a partial 
delivery did not take the case out of that rule : 
it was immaterial whether the goods were specific 
or not ; & ex post facto facts might be taken into 
consideration in reduction of damages ; under 
the circumstances of the case, pltf. was only 
entitled to nominal dainages.^ — CU uffithr v. 


Perry (1859), 1 B. & E. 080 ; 28 L. J. Q. B. 204 ; 
32 L. T. 0. S. 3 ir > ; 5 Jur. N . S. 1076 ; 120 E . F. 
1065. 

Annoiatyms Re Edwards, Ex p. Chalmers (1873), 

8 Ch. App. 289. Reid. Morgan v. Bain (1874), 31 L. T. 
616 ; Erie County Natural tias Fuel Co. v. Carroll, 
11911] A. C. 105. 

2351. Contract empowering seller to withhold 
delivery — Pending payment of any moneys owing — 
Moneys owing under contract & on general account 
— Construction of contract,] — A contract contained 
a clause that the vendors might withhold delivery 
pending payment of any moneys owing : — Held : 
this meant moneys owing imdcr the contract, 
not moneys owing on general accormt. — Klein 
V . Spilleus & Bakers, Ltd. (1897), 13 T. L. R. 
186. 

Non-payment for Instalments.] — See Nos. 1750- 
1757, ante. 


Sect. 8.~RESALE BY SELLER. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 48 (2)-(l). 

2352 . Right of seller to Insist on purchaser taking 
goods.] — Hore V, Milner (1797), Peake, 58, n. ; 
170 E. R. 78, N. P. 

2353 . Purchaser refusing to accept goods — 
Seller requesting purchaser to sell on his behalf 
Evidence of waiver of contract — Questions for jury.] 

— Gomery V. Bond, No. 2407, post, 

2354 . Whether court will order resale — To effect 
reduction of demand against buyer.] — The ct. 
refused to oi’der pltf., who was the vendor of goods 
which remained in his possession, to sell the 
goods & apply the moneys produced by the sale 
in red.uction of his demand on deft., who was the 
purchaser. — Walton v. Maciiin (1837), Will. 
Woll. «&; Dav. 576 ; 1 Jur. 844. 

2355 . Wrongful resale — Measure of damages — 
Loss sustained by non-delivery.] — Chinery 
ViALL, No. 2672, post. 

2356 . Whether amounting to rescission of con- 
tract — Entitling purchaser to recover deposit — 
Whether delivery of goods material.] — ^P age v. 
COWASJEE Edul.tee, No. 2387, post. 

2357 . Inability of purchaser to meet bills - 
Remedy of seller — Action for difference In price.] — 
Where bills are given for a cargo, owing to the 
inability of the acceptor to meet the bills, the cargo 
is sold by the draw(‘r at a loss, the latter should 
sue for the difference in jirii^e, <fe not sue upon the 
bills. — Bevan V. Stevenson (1885), 1 T. L. R. 
587, D. C. 


justify a seller in refusing to deliver. — 
Hang Siting Fium v. Loxley (W. B.) & 
Co. (1910), 5 Hong Kong L. K. 89. — 

HONG KONG. 

d. Notifiraiion by purchaser of 
intention to deduct claim repudiated by 
vendor.] — Where a thing purchased is 
to be paid for in cash on delivery & the 
vendor is notified by the purchaser 
that he wlJl deduct from the price the 
amount of a claim which the vendor 
denies, he Is not bound to deliver. — 
WiNEAiiLS V. Hoey (Man.), [1917] 2 
W. W. K. 287.— CAN. 

e. Insolmney of agent — Retention of 
goods for separate debt.] — A party sold 
goods to a general agent, for wliich he 
received a bill accepted by the pur- 
chaser, & Indorsed by the agent : — 
Held : not entitled, on the bkpey. of 
the agent, to retain the bills & goods in 
satisfaction of a separate debt duo by 
the agent. — Duthie v. Paterson & 
Catley (1822), 1 Sh. (Ct. of Sess.) 532. 
—SCOT. 
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2355 i. Wrongful resale — Measure of 
damages — Loss sustained by non- 
delivery.] — Bobson V. McMiciiael 
(N. W. T.) (1906), 3 W. L. 11. 58.— CAN. 

f. 3Iust be identical goods.] — On 
a re-sale imder conditions of sale of 
imported goods at the risk of the 
purchaser, the vendor substituted for 
some of the original lot® other lots of 
imported goods of the same description, 
quality & value : — Held : the goods 
resold must be substantially identical 
with those originally sold. — M atthews 

V. Benjamin (1866), 3 W. W. & A’B. 
124.— AUS. 

g. Obligations of seller — Duty to 
act bond fide .] — A seller of goods 
exercising the right of re-sale is bound 
to ai’t bond fide, & to take reasonable 
precautions to obtain a proper price. — 
Vanstone & Rogers v. Scott (1908), 
1 Alta. L. R. 462 ; 8 W. L. R. 919 ; 9 

W. L. R. 257.— CAN. 


h. Duty to give notice to 

purchaser of re-sale.] — Robinson v. 
Long (N. B.), [1923] 3 D. L. R. 918.— 

CAN. 

k. Duty to exercise power of 

re-sale within reasonalile time..] — If a 
vendor, on breach of contract by non- 
payment of the purchase-money, elects 
to exorcise his right of re-sale, not only 
is he bound to wait a reasonable time 
after giving notice to the purchaser of 
his Intention to re-seU before actually 
re-selling, but ho is also bound to 
exorcise his right of ro-sale within a 
reasonable time after the date of the 
breach. — Prag Narain v. Mul Chanp 
(1897), I. L. R. 19 AU. 535.— IND. 

l. .] — B. I’ARTHASARATIIT 

ClIKTTY & Co. V. Ga.T APATHY (T. M.) 
Naidu & Co. (1925), I. L. R. 48 Mad. 
787.— IND. 

m. .] — Phut. Chand- 

Fateh (^and V. Jugal Kishore- 
Gulab Ling (1927), 8 I. L. R. Lab. 501. 

—IND. 
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Sale op Goods. 


Sect. 8 . — Resale hy seller: Sub-sect. 2, A, & B.; 
sub- sect. 3.] 

Hub-sect. 2. — ^When Power Exercisable. 

A. In General. 

See Sale of Goods Act, 1893 (c. 71), s. 48 (3), (4). 

2358. Default in removing goods — After notice 
by seller.] — Greaves v. Ashlin, No. 1001, ante. 

2359. Purchase of goods on credit — Goods left In 
possession of seller.] — Chinery v. Viall, No. 2072, 
post. 

2360. Agency of necessity — Where actual com- 
mercial necessity to sell — Seller acting bona fide.] — 

The doctrine of agency of necessity is not confined 
to cases of carriers of goods or of the acceptor 
of a bill of exchange for the honour of the drawer, 
but extends to a case where the sellers of goods 
to a purchaser abroad to whom, owing to war 
conditions, they cannot deliver them &; with whom 
tliey are unable to communicate, resell the goods, 
purporting to act as the original purchaser’s 
agents of necessity, if in the circumstances of 
the case there is an actual commerciid necessity 
to sell the goods &; the agents act bond fide : — Held : 
on the facts of the case, there was no such neces- 
sity & the sellers had not acted bond fide. Sc were 
not, therefore, agents of necessity to resell the 
goods. — Pragkr V. Blatspiel, Stamp Sc Heacock, 
1.TD., [1924] 1 K. B. 560 ; 93 L. J. K. B. 410 ; 130 
,L. T. 072 ; 40 T. L. K. 287 ; 08 Sol. Jo. 400. 
Annotation: — Retd. Jobora v. Ottoman Bank, [1927] 2 

K. B. 25h 

2361. Bankruptcy of purchaser — Seller retaining 
warrants for goods.] — A quantity of tea was sold 
at a price to be paid at a future day. After the 
day had elapsed, the buyer paid a sum on account 
& wrote to the sellers, wlio had retained the 
warrants in their possession, requesting them to 
wait the arrival of the overland mail, & on its 
receipt to dispose of the tea. lie afterwards 
became bkpt. : — Held : an application to the ct. 
for an order for sale is not improper or unneces- 
sary . — Re Coles, Ex p. Twining U^41), 1 Mont. 
1). Sc He G. 091 ; 10 L. J. Bey. 00 ; 5 Jur. 530, 
Ct. of R. 

2362. Before delivery.] — Re Nathan, Exp. 

Stapleton, No. 2377, post. 

Right of proof for ioss in resale.] -See 

Sub-sect. 3, post. 

B. Default in Payment. 

2363. Payment of earnest immaterial.] — Earnest 
only binds the bargain, & on default in the vendee, 
vendor may sell to another. — TjAngfort v. Tiler 
(1704), 1 Salk. 113 ; Holt. K. B. 90 ; 0 Mod. Rep. 
102 ; 91 E. R. 104, N. P. 

Annotations : — Refd. llyall v. RoUe (1710), 1 Atk. 1G5 ; 

Hlnde v. Whltebouse (180G), 7 East, .558 ; Bloxarn v. 

Sanders Q825), 4 B. & C. 941 ; Montague v. Baron 

(1825), 5 Dow. & Tly. K. B. 532 ; Petty v. AnderHon 

(1825), 3 Bing. 170 ; Clay v. Harrison (1829), 10 B. & C. 

99 ; Laidler v. Burlinson (1837), 2 M. & W. 602. 

2364. Non-payment within customary time — 
Custom in hop trade.] — A., a hop merchant, on 
several days in Aug., sold to B., by contract, 
various parcels of hops. Part of them were 
weighed Sc an account of the weights, together 
with samples, delivered to the vendee. The usual 
time of payment in the trade was the second 


Saturday subsequent to the purchase. B. did not 
pay for the hops at the usual time, whereupon 
A. gave notice that unless they were paid for by 
a certain day they would bo resold. The hops 
were not paid for, & A. resold a part, with the 
consent of B., who afterwards became bkpt., & 
then A. sold the residue of the hops without the 
assent of B. or his assignees. Account sales of 
the hops so sold were delivered to B., in which 
he was charged warehouse rent from Aug. 30. 
The assignees of B. demanded the hops of A., &; 
tendered the warehouse rentcharges, etc. ; Sc A. 
liaving refused to deliver them, brought trover. 
The jury found that deft, had not rescinded the 
contract of sale ; — Held : the assignees were not 
entitled to maintain trover to recover the value 
of tlie hops, inasmuch as in order to maintain 
that action, the party must have not only a right 
of property but a right of possession, Sc although 
a vendee of goods acquires a right of property 
by the contract of sale, yet ho does not acquire a 
right of possession to the goods until he pays or 
tenders the price. — B loxam v. Sanders (1825), 
4 B. Sc C. 941 ; 7 Dow. Sc Ry. K. B. 390 ; 107 
E. R. 1309. 

Annotations : — Expld. Clay v. Harrison (1829), 5 Man. & 

Ry. K. B. 17. Apld. Winks v. HassaU (1829), 9 B. & C. 

372 ; Wilmslnirnt v. Bowker (1839), 5 Bing. N. C. 541 

(See 7 M. & G. 882) ; Milgate v. Kebblo (1841), 3 Man. & G. 

100. Consd. Tho Norway (1864), Bro^vii. & Lush. 22G ; 

Donald v. .Suckling (18GG), L. R. 1 Q. B. 585. Apld. lie 

Edwards, Ex p. Chalmers (1873), 8 Ch. App. 289 ; Apprvd. 

Grice v. Richardson (1877), 3 App. Cas. 319. Apld. 

Adelphl Bank v. Halifax Sugar Refining Co. (1887), 4 

T. L. R. 21. Refd. Milos v. Gorton (1834), 2 Cr. & M. 

504 ; Scott r. England (1844), 4 L. T. O. S. 141 ; He. Oxley, 

Exp. Turnbull (18C8), 19 L. T. 463. 

2365. Provision for payment on prompt day — 
Custom In tea trade.] — By the custom of the tea 
trade, when teas are sold at a given prompt, or 
future day of payment, the buyer pays a deposit 
in part of tlie purchase -money, Sc the vendor 
retains the teas, or the warrants representing them, 
until the day of prompt, when if he fails to pay the 
balance of the purchase-money, the vendor is at 
liberty to resell the teas. Sc to charge tho purchaser 
with any deficiency, together with interest from 
the prompt day, warehouse rent, etc. : — Held : 
where the buyer became bkpt. before the day 
of prompt, & the assignees refused to take the teas, 
or pay the balance of the purchase-money, tho 
vendor might resell them, Sc prove for the amount 
of the deficiency . — Rc Tate, Exp. Mofpatt (1840), 

1 Mont. D. Sc He G. 282 ; 4 Jur. 059, Ct. of R. ; 
affd. (1841), 2 Mont. D. & De G. 170, L. C. 
Annotation: — Mentd. He Gales, Ex p. Harrison (1843), 1 

L. T. O. S. 456. 

2366. Provision for payment by specified time — 
Subsequent tender by purchaser — Before resaie by 
seller.] — M artindale v. Smith, No. 2053, ante. 

2367. Balance of instalments payable before 
removal of goods — Key of store delivered to pur- 
chaser — Seller retaining key of external enclosure.] 
— Goods are sold to be paid for by instalments, the 
balance to be i^aid before removal. The vendor 
allows the vendee to place the goods under lock & 
key upon the vendor’s premises, & delivers the 
key to the vendee, but retains the key of the 
external inclosure. The balance being unpaid, 
the vendee has not such a possession as will entitle 
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2359 i. Purchase of goods on credit — 
Chods left in possession of seller.] — Pltfs. 
were the higneBt bidders for two horses 
offered for sale by auction. Deft, 
refused to aocept pltfs.* note, & pltfs. 
agreed to furnish security before tho 
next evening. Deft, told pltfs. the 
horses would bo at their risk If left 
overnight at the farm where the 


auction was held, & afterwards told 
pltfs. to leave the horses at a livery 
stable, which they did. Security was 
not furnished before the following 
ovtming, & deft, resold the horses ; — 
Held : tlie property In the horses hod 
not passed to pltfs., & deft, was justi- 
fied in ro-selilng them. — Chew v. 
Crockett (Sask.) (1912), 22 W, L. R. 
384 ; 3 W. W. R. 32, 225.—CAN. 


n. Refusal of buyer to accept — 
After legal tender by seller .] — Simson v. 
Goua Chand Dos (1883), I. L. R. 9 
Calc. 473.— IND. 

PART VII. SECT. 8, SUB-SECT. 2.— B, 

o. Deposit paid — Time efe* mode of 
payment of balance never agreed — Re-sale 
by seller l>efore delivery .] — Hepfernan 
V. Berry (1872), 32 U. C. 11. 518,— CAN, 
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]iun to maintain trover against the vendor upon a 
wrongful removal & sale of the goods.— Milgate v. 
Kebbm (1841), 3 Man. & G. 100 ; Drinkwater, 
5 P- 277 ; 133 

jj. K. 1073. 

An^tati^ .-—Oisti. Clilaery v. Via.ll (1880), r, ]T. & N. 
|88. Consd. Donald v. Suoklingr (1866), L. II. 1 Q. B. 


2368. Condition for resale on non-payment by 
specified time — Conditional sale.] — W^here i^oods 
are sold on condition that, if they are not paid for 
at a time specified, the owner may resell them, & 
the vendee shall be answerable for any loss on 
resale, such sale is conditional & not absolute. 
.Therefore, if the vendee do not pay at the time, 
& the vendor resell at a loss, he cannot maintain 
c^sumpftit for goods bargained & sold, or goods sold 
& delivered, & the defence may be raised on non 
assumpsit.—JjAMomy v. Davall (1847), 0 Q. B. 
1030 ; 16 L. J. Q. B. 136 ; 11 Jur. 266 ; 115 E. R. 


Apld. Chlnery v. Viall (1860), 5 H. & N. 
288. Consd. Kogrers v. Hadley (1863), 2 H. & C. 227. 
Refd. Pott V. Flather (1847), 11 Jur. 735. 


2369. Price payable by cash against shipping 
documents — Neglect of purchaser to pay within 
reasonable time — Perishable goods.] — Where by a 
contract for the sale of perishable articles it is 
provided that payment is to be made “ by cash 
. . . in exchange for ” shipping documents, the 
buyer is under an obligation to pay within a 
reasonable time after the shipping documents are 
tendered to him, & if lie does not do so the seller 
is entitled to sell the goods against him, & to claim 
the loss which he has sull'ered. — Ryan v, Ridley 
& Co. (1902), 19 T. L. R. 4.5 ; 8 Com. Cas. 105. 


y/77notoh‘ons Apld. The Miramichi, fl015] P. 71. 
Polenghi r. Dried Milk Co. (1904), 92 L. T. 61. 


Refd. 


Sub-sect. 3. — Loss Sustained on Resale. 

2370. Recovery of damages.] — IIore v, Milnior 
(1797), Peake, 58, n. ; 170 E. R. 78, N. P. 

2371. ,J — Where the purchaser of goods 

refuses to take them, the vendor, by reselling them, 
does not preclude himself from recovering damages 
for the breach of contract. 

It is most convenient that when a party refuses 
to take goods he has purchased, they should be 
resold, & that he should be liable to the loss, if 


any, upon the resale (Best, C.J.). --Maclean v, 
Dunn (1828), 4 Bing. 722 ; 1 Moo. & P. 761 ; 6 
L. J. O. S. 0. P. 184 ; 130 E. R. 947. 

Amwtationa : — Consd. Lamond v. Davall (1817), 0 Q. It. 

1030. Mentd. Goabell v. Archer (1835), 2 Ad. & El. 

500 ; Taylor r. Salmon (1838), 4 My. & Or. UU ; Wol- 
laston V. Osborn (1853), 20 L. T. O. S. 274 ; Williams v. 

Lake (1859), 2 E. & K. 349 ; Koenlgsblatt v. Sweet, [1923} 

2 Ch. 314. 

2372. .] — Ryan v. Ridley &; Co., No. 2309, 

ante, 

2373. Measure of damages — Actual loss 

sustained by resale.] — Applts. having bought coal 
from resps., the latter made a contract with a coal 
merchant to supply them with the coal. Applts. 
broke their contract to accept the coal & resps. 
had to cancel their contract with the merchant & 
to pay him damages. At the time of applts.’ 
breach there was no market for the particular 
kind of coal in question. In an arbn. between 
applts. & resps. the arbitrators found that resps. 
had resold the coal to the merchant & had acted 
reasonably in so doing : — Held : in the circum- 
stances resps. were entitled to recover from applts., 
in addition to their own damages, the amount 
which they had had to pay to the coal merchant. — 
Whitaker, IvTd. v. Bowateb, Ltd. (1918), 35 
T. L. R. 114. 

2374. Damages incurred by seller — 

Consequent on purchaser’s breach of contract.] — 

Whitaker, Ltd. v. Bowater, Ltd., No. 2373, 
ante, 

2375. Right to prove in bankruptcy — For loss 
sustained .] — Re Tate, Ex p, Moffatt, No. 2365, 
ante, 

2376. .] — Hop merchants sold a 

quantity of liops to a person, who paid a small 
part only of the purchase-money, & shortly after- 
wards entered into a composition with his creditors. 
Creditors were to execute or assent to the com- 
position deed within three months, or be precluded 
from the benefit of it. The vendors retained a 
lien on the hops according to the custom of the 
trade, & afterwards sold them for much less than 
the original purchase -money, &; then claimed to 
share in the dividend under the composition deed, 
for the balance remaining due to them. They had 
not executed the deed, but had virtually assented 
to it : — Held : the vendors were not entitled to 
receive any dividend under the deed. — Buck v, 
Shippam (1846), 1 Ph. (U)4 ; 41 E. R. 796 ; sub 


PART VII. SECT. 8, SUB-SECT. 3. 

23701. Recovery of damayes.] — Johns- 
ton V. Salmon (B. C.), [19171 2 

W. W. H. 644 ; 36 D. L. H. 796.— CAN. 

23731. Measure of damages — 

Actual loss sustained by resale .] — 
Furniss V. Sawers (1845), 3 U. C. K. 
76.— CAN. 

237311. — A ship was 

sold at auction by the marshal under an 
order of ct. in an action for seamen’s 
wages. The ship was knocked down 
to J. for lf2,000. J, refusing to com- 
Icte the purchase, the ship was re-sold 
y the marshal for 51,900 : — Held: J. 
was liable for the difference In price & 
the costs occasioned by his default. — 
Re Jones, Hackett v. The Blakeley 
(1903), 8 Exoh. C. li. 327.— CAN. 

2373 ill. .] — Brown 

r. Wai^h (1919), 45 O. L. K. 646; 16 
O. W. N. 285.— CAN. 

2373 iv. .1— If a pur- 

chaser of goods without just cause 
repudiates nls contract this gives the 
vendor the right to accept the repudia- 
tion & end the contract. The vendor 
may then sell the goods at the market 
price & recover damages for the 
difference between the price received & 
the contract price. — Heed & Keast v. 
McKenzie. Ltd., [1921] 3 W. W. 11. 

J. — VOL. XXXIX. 


72 ; 14 Sask. L. 11. 212.— CAN. 

2373 V. .] — ^McGowan 

V. Bowes (N. S.), [1923 J 3 D. L. R. 
756.— CAN. 

2373 Vi. .]— Yule & 

Co. V. Mahomed Hossain (1896), 
I. L. 11. 24 Calc. 124 ; 1 C. W. N. 71. 

— IND. 

2373 vii. .1 —Clive 

Jttte Mills Co. v. Ebrahim Arab 
(1896), 1. L. R. 24 Calc. 177.— IND. 

2373 viii. .] — Best v. 

Haji Muhammad Sait (1898), I. L. R. 
23 Mad. 18.— IND. 

2373 ix, .]— Moix 

Schittte & Co. V. Luchmi Chand 
(1898), I. L. R. 25 Calc. 505 ; 2 C. W. N. 
283.— IND. 

2373 X. .]— Pltf. sold 

to deft, a certain number of cases of 
embroidered muslin. Deft, took de- 
livery of some of the cases, but refused 
to take delivery of, or pay for, the 
rest. Pltf. re-sold the goods refused 
by deft., & brought a suit against deft, 
for damages : — Held : the proper 
measure of damOpges was the dlflerenco 
between the contract price of the 
goods which deft, had refused to accept 
& the Tmlce realised by pltf. on the re- 
sale. — B asdeo V. Smidt (1899), I. L. R. 
22 All. 55.— IND. 


2373 xi. .] — O’Brien 

V. Barker, 4 J. R. N. S. 64.— N.Z. 

2373 xii. .] — Lainq & 

Sons v. Hain (1853), 25 So. Jur. 405.— 
SCOT. 

p. Dependent on seller 

acting within reasonaJtyle time .] — A 
clause in a contract for the sale of 
goods, which provides that the seller 
on the failure of the buyer to take 
delivery shall bo at liberty at any time 
to re-sell the goods, & recover the loss 
resulting from such re-salo, gives to the 
seller a valid right to recover damages 
on the basis therein mentioned, but if 
that right is not exercised In a reason- 
able time, he Is thrown back on bis 
remedy of damages on the ordinary basLs 
of the difference between the contract 
rate & the market rate at the date of 
the breach. — Hariohand & Co. v. 
Qosho Karushiki Kaisha (1924), 
I. L. R. 49 Bom. 25.— IND. 

q. Irregular sale by sheriff under 
fieri facias — Conditions of sale not 
complied with — Resale at a Zoss.] — ■ 
Smith v. Bacon (1856), 14 U. C. R. 38. 

—CAN. 

r. Commission of c^ent for resax’* 

• — Whether included in loss.] — Defts, 
sold pltf. a motor car & subsequently 
repossessed & resold it upon pltf.’s 

T T 
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Sect. 8. — Resale hy seller ; Svb-aect, 3. Sect, 9 . 

nom. Bush v. Shipman, 15 L. J. Ch. 356 ; 10 
Jiir. 507, L. C. 

Annotations: — Consd. Pfleger v. Browne (1860), 28 Beav. 
391. Refd. Watson y. Knight (1854), 19 Bcav. 369. 

2377. Unless contract price In cash 

offered by trustee in bankruptcy or sub-purchaser.] 

— When the purchaser of goods sold on credit 
becomes bkpt. before the vendor has parted with 
the possession of the goods, the trustee in the 
bkpcy. has a right to elect to complete the contract 
by paying the agreed price in cash within a reason- 
able time. But, if he does not do so, the vendor 
is entitled to treat the contract as broken, & to 
resell the goods without first tendering them to the 
trustee. The vendor is entitled to prove in the 
bkpcy. for damages for the breach of contract, the 
measure of damages, if the market is falling, being 
the difference between the contract price & the 
price obtained on the resale. — Re Nathan, Ex p. 
Stapleton (1879), 10 Ch. D. 586 ; 40 L. T. 14 ; 
27 W. K. 327, C. A. 

Annotations : — Refd. Tolhurst v. Associated Portland 
Cement Manufacturei's (1900), Associated Portland 
Cement Manufacturers (1900) v. Tolhurst, [19021 2 K. B. 
<560. Mentd. IMtts v. La Fontaine (1880), 5 App. Cas. 


Sect. 9.— SELLER RETAKING POSSESSION. 

2378. Right to retake possession — Bankruptcy 
of buyer.] — (1 ) If I send g.)ods to B. from beyond 
sea to the use of B., & before these goods are paid 
for B. dies insolvent, I cannot have my goods 
again : but if I send goods to a factor to dispose 
of to my use, A he becomes bkpt. ; these goods are 
not liable to the debts of such bkpt. 

(2) A tradesman in Londem, by order of a trades- 
man in the country, sends goods to the latter, who 
does not appoint or name the carrier ; afterwards 
the carrier emb(‘zzles the goods, the trader in the 
country must stand to the loss. — U odfbey v. 
Furzo (1733), 3 P. Wms. 185 ; 24 E. B. 1022, B. C. 
Annotaiions : — As to (1) Refd. The Figlia Maggioro (1868), 

L. R. 2 A. & E. 106 ; Harris v. Truman (1881), 7 Q. B. L). 

340 ; Burdick v. Sewell (1883), 10 Q. B. D. 363. GencraUu, 

Mentd. KyalJ v. liowlos (1750), 1 Ve.s. Sen. 348. 

2379. .] — It is agreed between A. A B. 

that B. shall purchase of A. all the goods of a 
certain kind which A. shall send him at a fixed 
price, & that A. shall draw bills on B, for the 
amount of the purchase & also that B. shall accept 
other bills drawn by A. for his convenience, to 
cover which A. shall remit value to B. AIUt they 
have acted some time under this agreement B. 
becomes bkpt. being under acceptances to a great 
amount. A., being ignorant of the bkpcy., sends 
a quantity of goods of the same kind t ogether with 
other bills to B. for the purpose of discharging 
those acceptances which come into the hands of 
the assignees. A. afterwards himself discharges 
the acceptances. Under these curcuinstances B. 
is to be considered as the factor or banker of A. & 
as having only a qualified property in the goods 
Sc bills which were so sent for a particular puipose, 
the general property being in A. Therefore that 
purpose not being answered, A. may recover back 
from the assignees of B. the amount of those goods 
Sc bills. — Hollingworth v. Tooke (1795), 2 
Hy. BL 601 ; 126 E. B. 670, Ex. Ch. ; affg. 8. C. 


svb nom. Tooke v. Hollingworth (1793), 5 
Term Rep. 215. 

Annotations: — Distd. Bolton Puller (1796), 1 Bos. & P. 

539. Apld. Parke v. EUason (1801), 1 East, 544. Consd. 
Re Boldero, ICxp. Pease, Townend, Farley, Daniel & Banks 
(1812), 19 Ves. 25. Apld. Fleming v. Davidson (1843), 
1 L. T. O. 8. 112. Consd. Muttyloll 8oal v. Dent (1853), 

5 Moo. Ind. App. 328. Refd. Bloxam v. Sanders (1825), 
4 B. &: O. 941 : Gibson v. Carruthers (1841), 8 M. & W. 
321 ; Valpy v. Gibson (1847), 16 L. J. C. P. 241 ; Rtt 
Edwards, Ea: p. Chalmers (1873), 28 L. T. 325 ; Re Tap- 
penbeck, Exp. Banner (1876), 2 Cb. D. 278. 

2380. .] — Deft, delivered to A. som<‘ 

months before his insolvcmcy, 5 horses to be used 
in a stage coach of which he had 2 only remaining 
when he went to prison, tlie 3 others having died. 
Sc A. having bought 3 in their place. On the day 
that A. went to prison, he sent a note authorising 
the delivery of the 2 original horses & the 3 new 
ones to deft. Any 2 of them were worth £30. In 
trover by the assignee for the 3 horses, deft, pleaded 
a sale of the 5 original horses to A., an agreement 
that deft, miglit retake them, or any of them, at 
any time, if any part of the price was unpaid, A 
that £22 was still unpaid. No pressure or demand 
from deft, was shown : — Held : there was no 
evidence to show that there had been a hoyid fide 
transfer of the property in the 3 horses subse- 
quently purchased to satisfy the debt of £22 ; 

if there was any transfer, there was sufficient 
primd facie evidemee that it was voluntary. — 
Bolton v. Sherman (1837), 2 M. Sc W. 395 ; Murj). 
& H. 141 ; 6 B. J . Ex. 147 ; 150 E. K. 811. 
Arwotations : — Refd. Brancker v. Molyneux (184 0), 1 Man. 

6 G. 710 Bracegirdle v. Peacock (1845), 8 Q. B. 174. 

2381. .]— Fleming v. Davidson (1843), 

1 L. T. O. S. 112. 

2382. Fraudulent purchase — Though part 

payment made.] — A. bought goods to a large 
amount from a tradesman. Sc paid to the trades- 
man £20, which was not, however, taken on 
account, A., in the opinion of the jury, having a 
preconceived intention of not paying for the goods, 
Sc having misrepresented her ability to pay : — 
Held ; the tradesman was justified in rescinding 
the contract, & retaking the goods from A.’s house 
within a reasonable time ; but be was guilty of 
excess in remaining in possession, by means of his 
servants, of a portion of A.’s house from Saturday 
morning to Monday, when the goods were taken 
away. — D ixon v. Uewetson (1867), 16 L. T. 
295, N. P. 

2383. Agreement to retake possession — Personal 
contract — Applicable only to seller & buyer.] — 

An agreement between vendor Sc vendee of a 
chattel, that the former may resume the possession 
if the price be not duly paid, is a personal contract, 
not binding on alienee, or personal representative of 
vendee. — llowKS v. Ball (1827), 7 B. & C. 481 ; 
1 Man. & Ry. K. B. 288 ; 6 L. J. O. 8. K. B. 100 ; 
108 E. R. 802. 

Annotations : — Distd. Walker v. Clyde (1861), 10 C. B. N. H. 
381. Refd. Stalnbank v. Shepard (1853), 13 C. B. 418 : 
Congreve v. Evotts (1854), 10 Excli. 298 : Castrique v. 
Imrie (1861), 7 Jnr. N. S. 1076 ; Donald v. Suckling 
(1866), L. R. 1 Q. B. 685 ; Sewell v, Burdick (1884), 10 
App. Cas. 74. 

2384*. Effect of retaking possession — Whether 
amounting to rescission of contract — Rights of 
parties to recover sums unpaid — Hire-purchase 
agreement.] — Pltfs. as “ owners ” of omnibuses & 
horses agreed to let them to G., the “ hirer,” who 
paid a large sum of money in advance, the balance 
to be paid by monthly instalments. The agree- 
ment was, that in case of breach or default, the 


defatilt In making payments as stipu- 
lated by the contract of sale. Derts. 
paid a commission' to an agent for 
making the re-sale. The agent was 


not paid a salary & If he had not made 
the re-sale the commission would not 
have been paid : — Held : the amount 
paid should be allowed to defts. in 


accounting for the amovmt received 
upon the re-salo. — K ohkn v. Culley, 
Brbay & Dover, Ltd., [1925] 4 
D. L. R. 344 ; 57 O. L. 11. 533.-~CAN. 
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owners might seize the chattels, & in that event 
all money already paid under the agreement was 
to belong to them. Default was made in payment 
of an instalment & the owners seized the chattels. 
In consideration of the chattels being returned to 
the hirer, deft, paid the amount due, & became 
guarantor of tlie remaining instalments due. 
Upon two more instalments becoming in arrear, 
pltf. again seized & resumed the possession of the 
chattels. The owners then sued deft., the 
guarantor, for the amount of the two unpaid 
instalments & recovered judgment. On appeal 
by deft., the ^arantor, from a judgment recovered 
against him in the county ct. : — Held : the hire- 
purchase agreement was primarily a sale & 
purchase agi*eement, & was determined by pltfs., 
the owners, resuming possession of the chattels. 
By so doing they lost their right to sue G., the 
hirer, & therefore could not recover the unpaid 
instalments from deft., the guarantor. Tliey 
could not resume possession & still recover unpaid 
instalments from the surety. — Hewison v. 
Ricketts (1894), 63 L. .T. Q. B. 71 1 ; 71 L. T. 191 ; 
10 R. 558, D. C. 

Jnnotation : — Distd. Brooks v. Beirnstcln, [1909] 1 K. B. 

98. 

2385. Possession wrongfully 

retaken.] — In an action by the payee against the 
acceijtor of a bill of exchange drawn for the balance 
of purchase-money of articles bought at a sale, 
it is no defence that two months after delivery of 
the goods to the vendee, the vendor forcibly 
retook possession of them ; for the vendee cannot 
treat tliat act as a rescinding of tlie contract, but 
must bring trespass. — Stephens v. Wilkinson 
(1831), 2 B. & Ad. 320 ; 9 L. J. O. 8. K. B. 231 
109 E. R. 1162. 

2386. .]— Where th(5 seller 

of goods, which have not been paid for according 
to the contract, retakes them from the buyer 
without his consent, although under circumstances 
inducing a suspicion of fraud in the buyer, such 
retaking would be no answer to an action by the 
seller for the price. Therc'fore, in an action of 
trespass by t.he buyer against the seller, for so 
taking the goods, pltf. is entitled to recover their 
full value, th(^ jury cannot, in estimating the 
damages, take into consideration the debt due to 
deft., nor treat it as being diminislied pro laido 
by the value of the goods redaken. — Gillard v, 
Brittan (1841), 1 Dowl. N. 8. .424 ; 8 M. <fc W. 
575; 11 li. J. Ex. 133 ; 151 E. R. 1168. 

Annotatiems : — Consd. Johnson v. L. 8c Y. By. (1878), 3 

C. P. D. 499. Retd. Lee v. Cooke (18.'>7). 2 H. & N. ;,81 ; 

Edmonson v. Nnttall (18(M), 17 C. B. N. S. 280. 

2387. .] — Action to recover 

the difference between the original price bid at 
public auction & the sum realised upon a resale, 
for the hull of a stranded vessel, sold by the master 
& purchased by deft., upon conditions of sale, 
which were appended to the memorandum of 
purchase, & signed after the sale by deft.’s agent 
on Ills behalf, which conditions differed materially 
from those appended to the catalogue of sale, <fe 
which were the conditions read out at the time of 
sale. Deft, paid the deposit upon the terms of 
the conditions of sale read at the auction, & took 
possession of the vessel, without having any 
formal transfer made to him. The vessel was 
laden with rice, which was soon afterw^ards, by 
order of the Board of Health, destroyed as a 
nuisance. Deft., having declined to complete 


the purchase, the vendor resumed possession of the 
vessel, & resold it at a loss. The form of the action 
was by libel, according to the Roman Dutch law. 
Deft., in his answer, among other defences, denied 
that he had pui'chased under the conditions 
appended to the memorandum of sale, <fe prayed the 
dismissal of the action with costs ; & in re-con- 
vention, for payment of the amount of the deposit, 
& damages he had sustained, to the amount of 
£1,000, for loss of profits & advantages from the 
vessel, her tackle, <fe implements. The judg- 
ment of the District Ct. was in favour of pltf., the 
judge of that ct. being of opinion that deft, pur- 
chased on the conditions of sale appended to the 
memorandum of purcliase, & that, according to 
those conditions, pltf. had rightly resumed 
I)ossession, & resold the vessel. The Supreme Ot., 
on appeal, reversed that judgment, ^ ordered 
judgment to be entered for deft., being of opinion, 
that pltf. having founded Ids claim upon an agree- 
ment wldch gave, among other things, a right of 
resale, with conditions different from those read 
at the auction, &, having in consequence repossessed 
himself of the vessel &> resold her, had thereby 
deprived himself of the right to recover from deft., 
& awarded deft, the damages claimed by his 
answer : — Held : (1 ) thougli the merits of the case 
were with pltf., neither the judgment of the District 
nor Supreme Ot. could be sustained, as there was 
no other agreement between the parties than the 
one founded on the conditions read out in the 
auction room at the sale ; & pltf. having sued 
upon a different contract, was not entitled to 
recover, & ought to have been nonsuited ; & 

(2) in the absence of any evidence of damage, 
deft, was not entitled to any judgment for 
damages ; (3) although the act of pltf. in retaking 
the hull of the ship & selling her was wrongful, 
& entitled deft, to bring an action of trover, it 
did not amount to a rescission of contract. If, 
before the actual delivery, the vendor resells the 
property while the purchaser is in default, tlje 
resale will not authorise the purchaser to consider 
the contract rescinded, so as to entitle him to 
recover back any deposit of the price, or to resist 
paying any balance wluch may be still due. The 
jule applies where there has been a delivery, & 
the vendor afterwards takes the property out of 
the possession of a puixbaser, & resells it. — P age 
V, Cowasjee Edttl.tee (18(K)), L. R. 1 P. 0. 127 ; 
3 Moo. P. C. C. N. 8. 499 ; 12 Jur. N. 8. 361 ; K) 
E. R. 189 ; svb iiom. 1*AGE v. Eduljek, 14 E. T. 
176, P. 0. 

2388. Hire with option of purchase — Right 

to recover arrears.] — The owner of furniture 
agreed to let it on hire on the terms of the hirer 
paying a lumji sum in consideration of an option 
to purchase it at any time during the period of 
hiring, & further paying a monthly sum by way of 
rent. Tlie agreement provided that the hirer 
might at any time terminate the hiring on giving 
a week’s notice & delivering up the goods without 
prejudice to the owner’s right to recover any 
arrears of rent, & that if the hirer did not duly 
perform the agreement the owner might retake 
possession of the furniture. The hirer being in 
arrear with the rent the owner retook possession 
under the agreement ; — Held : the owner by so 
retaking possession had not abandoned his right 
to sue for the arrears of rent. — Brooks v, Beirn- 
STEIN, [1909] 1 K. B. 98 ; 78 D. .1. K. B. 243 ; 99 
L. T. 970, I). C. 
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Part VIII. — Breach of the Contract. 

Sect. 1. — IN GENERAL. Arbitration — Award based on non-existent 


2389. Wrongful detention of goods by buyer — 
Refusal to accept bill of exchange — Retention of bill 
of lading — Measure of damages.] — Rew v. Payne, 
Douthwaite Co., No. 1358, ante, 

2390. Agreement between parties — Declared not 

to be legally binding — Effect of.] — ^By successive 
arrangements made before 1913 between an 
American firm & an English co. the American 
firm were constituted solo agents for the sale 
in the United States & Canada of tissues for 
carbonising paper supplied by the English co. 
The greater part of these tissues was manu- 
factured for this English co. by another English 
co. By an arrangement made between the 
American firm & both English cos. in 1913 the 
English cos. expressed tlieir willingness that the 
existing arrangements with the American firm, 
which were then for one year only, should be 
continued on the same lines for three years & so 
on for further periods of three years, subject to 
six months’ notice. This document, after setting 
out the understanding between the parties, includ- 
ing several modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 

ment is not entered into, nor is this memorandum 
written, as a formal or legal agreement, & shall not 
be subject to legal jurisdiction in the law cts. 
either of the United State^ or England, but it is 
only a definite expression & record of the purpose 
& intention of the three parties concerned, to which 
they each honourably pledge themselves, with the 
fullest confidence, based on past business with 
each other, that it will be carried through by each 
of the three parties with mutual loyalty <& friendly 
co-operation. This is hereinafter referred to as 
the ‘ honourable pledge * clause.” Disputes having 
arisen between the parties, the English cos. 
determined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the first 
mentioned English co. had accepted certain orders 
for goods. In an action by the American firm for 
breach of contract & for non-delivery of goods : — 
Held: (1) the arrangement of 1913 was not a 
legally binding contract ; (2) at the date of the 
arrangement of 1913 all previous agreements were 
determined by mutual consent, but the orders 
given & accepted constituted enforceable contracts 
of sale. — Rose & Frank Co. v. Crompton (.T. R.) 
A- Brothers, Ltd., [1925] A. C. 415 ; 94 L. J. 
K. B. 120; 132 L. T. 641 ; 30 Com. Cas. 163, 
II. L. 


custom.] — See Arbitration, Vol. II., p. 475, No. 
1186. 

Proof In bankruptcy.] — See, generally, Bank- 
ruptcy, Vol. IV., pp. 254-258, Nos. 2420-2447. 

Effect of proof in right to sue.] — See, 

generally. Bankruptcy, Vol. IV., pp. 348-351, 
iSTos. 3262-3287. 


Sect. 2.— REMEDIES OF THE SELLER. 

Sub-sect. 1. — Action for the Price. 

A, In General, 

See Sale of Goods Act, 1893 (c. 71), s. 49 (1), (2). 

2391. Action by assignees of seller — Previous 
agreement by seller to sell goods to nominee of 
particular creditors.] — A. & B., creditors of a 
trader, who had committed a secret act of bki^cy., 
pressed him for payment, when he offered goods, 
if a customer could be found. The creditors 
procured deft., to whom they were indebted, to 
purchase the goods, who with the assent of the 
trader credited A. & B. in account. In assumpsit 
by the assignees of the trader for the iDrice of these 
goods : — Held : if the appropriation of the money 
to A. & B. was merely in consequence of tlie 
direction of the trader, it was revocable, & pltfs. 
might recover ; but if it was part of the contract 
that the payment should not be revocable, it was 
then a question whether this was a payment 
within 6 Geo. 4, c. 16, s. 82, which, sernhle, it was 
not. — Bradbury v, Anderton (1834), 1 ('r. M. 
& R. 486 ; 5 Tyr. 152 ; 4 L. J. Ex. 21 ; 149 E. R. 
1171. 

2392. Joinder of claims — By seller & indorsees of 
dishonoured bill given by purchaser — Embarrass- 
ment.] — A claim in which the vendor of goods &; 
the indorsees of a bill given by the purchaser to 
the vendor for the price jointly sue the purchaser 
to recover the price <fe also upon the dishonoured 
bill is embarrassing, & may therefore be struck 
out. — Smith v, Richardson (1878), 4 G. P. 1). 
112 ; 48 L. J. Q. B. 140 ; 40 L. T. 256 ; 27 W. K. 
230, D. G. 

Annotation : — Reid. Hanuay v. Smurthwaite, [1893] 2 Q. B. 

412. 

2393. Action for loss of interest through delay 
in payment.] — ^Armstrong v. Allan Brothers, 
No. 1048, ante. 

2394. Contract to pay by Instalments — Applica- 
tion of Sale of Goods Act, 1893 (c. 71), s. 49.] — 

By a contract between pltfs. & dofts. for the con- 


PART VIII. SECT. 1. 

t. Non-ahipment on date agreed — 
SvbsequeTd correspondence & then re- 
fusal to deliver — Date of breach.] — lie 
Diamond v, Waldron, 28 0. R. 478. — 

CAN. 

a. Declaration of intention not to 
perform.] — Where a party, before the 
time stipulated for performing his 
contract, declares that he will not 
perform It, the other party may treat 
this as a breach & sue. — Dullea v. 
Taylor (1873), 34 U. C. R. 12.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— A. 

b. Whether court will reduce price 
— When contract admitted.] — Blain & 
Co. V. Callam (1911), 13 W. A. L. R. 
143.— AUS. 

o. Necessity for proof — Of agreed 


price.] — To sue for goods bargained & 
sold, pltf. must prove a certain price 
agreed upon. — Elvidge v. Richard- 
son (1846), 3 U. C. R. 149.— CAN. 

d. Of defendant's request.] — 

For goods sold & delivered. It is neces- 
sary to show deft.'s request, & the 
request being laid to other sums wlil 
not supply the defect. — Ogilvik v. 
Kelly (1847), 4 U. C. R. 474.— CAN. 

e. Of agreement or delivery.] 

— MoPhek V. Victoria Coal Mining 
Co. (1872). 9 N. S. R. 64.— CAN. 

f . Non-return of goods — Whether 
action for price lies.] — Received of X. 
six boxes of axes, to be sold for him on 
commission, & when sold, 1 agree to 
account to him for those sold at the 
rate of, etc., & to return the remainder 
unsold, on demand ” : — Held : an 
action for goods sold & delivered would 


not lie for any of the axes not returned. 
— Dodds r. Durand (1849), 5 U. C. R, 
623.— CAN. 

g. Reduction of price on proof of 
sheriff’s deed.] — Where, on the sale of a 
chattel by pltf. to deft, for $130, it was 
agreed that the price should be reduced 
to $65, if deft, produced a deed from 
the sheriff showing that he had pre- 
viously sold the chattel to deft, under 
an execution, pltf. may recover the 
price in an action for goods sold & 
delivered. It is deft.’s duty to pro- 
duce the sheriff’s deed, if he claims to 
reduce the price to the lesser sum. — 
Woods McCann (1885), 25 N. B. R. 
253.— CAN. 

h. Roofing of building — Neglect to 
follow directions given — Allegation by 
defendants that roofing useless — Whether 
action lies for price .] — Miniota Lumber 



Part VIII. — Breach of the Contract. 


646 


struction of a steamer by the former the price of 
the steamer was to be £89,800, to be paid by defts. 
by five instalments, which were respectively to 
become due at different stages of the construction 
of the vessel. By the terms of the contract the 
hull & materials of the vessel were, upon payment 
of the first instalment, to become the absolute 
property of the purchasers, subject only to the 
builders’ lien for any unpaid purchase-money ; 
in the event of any instalment of the purchase- 
money remaining unpaid for fourteen days after 
same was due, the builders were to be entitled to 
interest thereon at 5 per cent. j)er annum until 
I)ayment, &, in the event of such default, they were 
to be at liberty to suspend the work, & the time of 
suspension was to be added to the contract time, 
or they might complete the vessel at any time 
after the expiry of fourteen days’ notice given to 
the purchasers, & might sell her after completion, 
& any loss on such vessel was to fall upon the 
purchasers, & any balance of the proceeds of such 
sale which might remain, after satisfying all law- 
ful claims of the builders, was to be paid by the 
builders to the purchasers. 

The first instalment of the i:)urchase-money 
having by the terms of the contract become due, 
A; remaining unpaid, plifs. brought an action for 
same, & applied for leave to sign judgment for the 
amount so claimed under 11. S. C., Ord. 14, r. 1 : — 
Held ; the case came within the provisions of 
H. S. C., Ord. 14, r. 1. 

The terms of above sect, appear to me to apply 
to the sale of goods for a i:)rice to be paid by 
instalments (Farwkll, L.J.). — Workman, Clark 
A Co., Ltd. v. Lloyd Brazileno, [1908] 1 K. B. 
908 ; 77 L. J. K. B. 953 ; 99 L. T. 477 ; 24 
T. L. B. 458 ; 1 1 Asp. M. L. C. 120, C. A. 

Annotation : — Refd. OoUoy v. Overseas Exporters, [1921] 

3 K. 13. 302. 

B. }Vhat Courts ynny Entertain. 

County courts.] — See (Viunty Courts, Vol. 
XIII., pp. 401-403, Nos. 109, 115-131. 

Mayor’s court.] — See Mayor’s CUjurt, Vol. 
XXXIV., pp. 530-531, Nos. 43-40. 


C. When Mabdainahle. 

(a) Where Property has Passed. 
i. In General. 

See Sale of Goods Act, 1893 (c. 71), s. 49 (1). 

When property transferred.] — See Part IV., Sect. 
1 , ante. 

2395. General rule.] — A party cannot recover 
the full value of a chattel, unless under circum- 
stances which import that the property has passed 
to deft., as in the case of goods sold A delivered, 
where they have been absolute *ly parted with, A 
cannot be sold again (Parke, B.). 

In a case of goods bargained A sold, A an action 
brought for not accepting them, the damages sus- 
tained by the breach of the contract can alone be 
I'ecovered (Alderson, B.). — Laird v. Pxm (1841), 
7 M. A W. 474 ; 10 L. J. Ex. 259 ; 151 E. II. 852. 

AniwtationN : — Refd. Leader r. Tod-Heatly, [1891] W. N. 

38 ; Colley v. Overseas Exporters, [1921] 3 K. B. 302. 


Hentd. Courtney v. Taylor (1843), 6 Man. & G. 851 ; 
Lindsay v. Direct London & Portsmouth Ky. (1850), 1 
L. M. & P. 529 ; Yates v. Gardiner (1851), 20 L. J. Ex. 
327 ; Cook v. Halsell (1856), 4 W. U. 252 ; Moor v. 
Roberts (1858), 3 C. B. N. 8. 830 ; Duckworth v. Ewart 
(1863), 2 H. A C. 129 ; Taylor v. Chichester & Mldhurst 
Ry. (1806), 4 H. & C. 409 ; East London Union Grdns. 
V. Met. Ry. (1869), L. R. 4 Exch. 309 ; CapeU r. G. W. 
Ry. (1883), 31 W. R. 555. 

2396. Goods sold on credit — Necessity for expiry 
of period of credit — Sale not bonft fide.] — (1) Where 
a tradesman gives credit for goods at the time of 
the sale, he cannot bring an action till the time 
given expires. 

(2) If the time was given after the sale, or if the 
sale was not bond fide, the party may sue for his 
debt immediately. — De Symons v. Minchwich 
(1795), 1 Esp. 429 ; 170 E. R. 409, N. P. 

Annotation: — As to (2) N.P. Bradbiny v. Ajiderton (1834), 
1 Cr. M. & K. 486. “ That case has been overruled ** 

(Pakive, B.). 

2397. .] — Pltf. is entitled to recover 

for goods sold A delivered upon credit for a certain 
time, it apiiearing by the special memorandum 
that the bill was filed on a day subsequent to the 
exi)iration of the credit, though the writ appeared 
to have issued before. But if deft, were actually 
arrested before the credit expired. Semhle : he 
has his remedy in damages. — Swancott v. West- 
garth (1803), 4 East, 75 ; 102 E. R. 758. 

2398. .] — In an action against the 

marshal, for an escape, in which pltf. declares 
that the person suffered to escape was indebted 
to him for goods sold A delivered, A that he sued 
out the process on wliich the party was arrested 
on that account ; tlie averment in the declaration 
is not supported by showing that the goods were 
sold on a credit which liad not lai)sed when the 
action was commenced. — White v. Jones (1804), 
5 Esp. 160 ; 170 E. 11. 771, N. P. 

2399. .] — If goods be sold at two 

months ert'dit, to be i^aid for by a bill at twelve 
months, A the goods be not paid for after the 
expiration of the fourteen months, the vendor may 
recover in an action for goods sold A delivered. — 
Brooke v. White (1805), 1 Bos. A P. N. R. 330 ; 
127 E. R. 491. 

Annotations: — Consd. Hoskins r. Diipcroy (1808), 9 East, 
498; Rugri?. v. Weir (1861), 16 C. B. N. 8. 471. Refd. 
Helps V. Winterhottom (1831), 2 B. & Acl. 431. 

2400. .] — Although goods are stopped 

i}i transitu, the vendor, after the credit has expii*ed, 
ma 3 " recover for them, under a count for goods 
bargained A sold, if lie was ready to deliver them 
on ilie price being paid. — Kymer v. Suwercropp 
(1807), 1 (Vimp. 109 ; 170 E. R. 894, N. P. 
Annotations Smyth v. Andorson (1849), 7 C. B. 

21. Refd. Clay v. Harrison (1829), 5 Man. & Ry. K. B. 
17 ; Heald v. Kenworthy (1855), 10 Exeb. 739 ; MacClure 
V. Schemeil (1871), 20 W. K. 168 : Armstrong v. Stokes 
(1872), L. R. 7 Q. B. 598; Irvine w. Watson (1880), 5 
Q. B. D. 102 ; Davison v. Donaldson (1882). 9 Q. B. D. 
623. 

2401. .] — ^A. pul'chased goods 

upon credit, fraudulently intending at the time of 
the contract not to pay for them. B., tlie vendor, 
brought assumpsit for the goods sold, before the 
time of the credit expired : — Held : tliis action 
was not maintainable, though the vendor might 
have treated the contract as a nullity, A have 
brouglit trover immediately to recover the value 


& Grain Co. v. Folky (1908), 7 W. L. K. 

482.— CAN. 

j. New eng-ine pvreJiased — AUegation 
thai second-hand engiiw. dilieered.] — 
Bauman v. Dafoe (1911), 19 W. L. R. 
757. — CAN. 

k. Jnstahnent plan — Acceleration 
clause .] — Although a (iontract for tho 
sale of goods on tho instalment plan 
contains an acceleration clause making 
the full amount of the unpaid pur- 


chase price due A payable on default 
in payment of any instalment, yet if 
tho seller accepts an overdue pay- 
ment without objection, ho cannot 
take advantage of such clause in 
respect to tho delay in the payment of 
such instalment. — ^Advance Rumkly 
Thresher Co., Incorporated v. 
Grenier, (Man.), [1918] 3 W. W. Tl. 
497.— CAN. 

1. Of wire straightening nvachinc — 


Machine disconform to contract — 
Returned for alteration .] — Beesley & 
Co. V. M‘Ewen (1884), 12 R. (Ct. of 
Soss.) 384 ; 22 Sc. L. R. 282.— SCOT. 

PART VIII. SECT. 2, SUB-SECT. 1. - 
C. (a) i. 

m. When action lies — Necessitufor 
expiry of period of credit.] — ^Deft. 
purohased goods at auotlon, on the 
following terms : “ Under £2 10a. cash 
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Sale of Goods, 


Sed, 2. — Remedies of the seller : Svb-sect, 1, C. (a) 
it., <fc (6). ] 

of the goods. — ^F erguson v. Carrington (1829), 
9 B. & C. 59 ; 7 L. J. O. S. K. B. 139 ; 109 E. R. 
22. 

Annotations : — ^Be!d. Bradbury r. Anderton (1834), 1 Cr. 
M. & R. 486 ; Strutt v» Smith (1834), 1 Cr. M. & K. 
312 ; Kingsford v. Merry (1856), 1 H. & N. 503. Mentd. 
Selway uTFogg (183U), 5 M. & W. 83. 

2402. .] — Goods were sold upon 

the following terms : “ 7i i)er cent, discount, bill 
at three months ; 10 per cent, discount, cash in 
fourteen days ” : — Held : the vendors could not 
sue in indebitatus assumpsit for goods sold & 
delivered within the fourteen days, even if the 
sale had been effected by fraud on the part of tlie 
vendee, so that trover might have been main- 
tained for the goods. — Strutt o. Smith (1834), 1 
Cr. M. & R. 312 ; 4 Tyr. 1019 ; 3 L. J. Ex. 357 ; 
149 E. R. 1099. 

2403. — .] — Broomfield v. Smith, No. 


-.] — Webb v. Fairmanek, No. 


2455, post. 

2404. — 

1960, ante. 

2405. — — Effect of payment into court.] — 

Down (F. P.) & Co. v. Trelaver China & China 
Stone Co. (1903), 47 Sol. Jo. 277, C. A. 

2406. Necessity for deiivery— Effect of refusal 
of buyer to take delivery.] — IIankey v. Smith 
( 1796), Peake, 67, n. ; 170 E. R. 77. 

2407. Assent of seller to refusal.] — 

Where the seller of goods upon the buyer’s refusal 
to accept them requested the buyer to sell them 
for him, which the buyer a .creed to do if he could, 
but did not : — Held : in an action by the seller for 
the price, the jury in considering whether the 
request made by the seller was a waiver of the 
contract of sale, could not take into their considera- 
tion whether such request was made under an 
ignorance of the law, & impression that his remedy 
was gone. — G omeky v. Bond (1815), 3 M. & S. 
378 ; 105 E. R. 653. 

2408. Of whole of goods contracted for.] — 

One agreed to deliver 100 bags of hops at a certain 
price by a certain time, & having deliv€U*ed part, 
commenced an action for the price thereof before 
the expiration of the time for the delivery of the 
remainder : — Held : such action could not bo 
maintained, the contract being entire. — W adding- 
ton V. Oliver (1805), 2 Bos. & P. N. R. 61 ; 127 
E. R. 544. 

Annotations Qonsd, Oxemlalo v. Wotlicrell (1820), 7 L. J. 

O. S. K. B. 264. Refd. Kingdom v. Cox (1848), 5 C. B. 

522. Mentd. Shipton v. Ca«8ou (1826), 4 L. J. O. S. K. B. 

199 ; Dixon v. Clark (1848), 5 C. B. 305. 

2409. .] — One who has agreed for the 

sale of 100 sacks of flour, caimot, after the delivery 
of part, recover for that part, deft, being willing 
t/O receive & x>ay for the whole. — W alker v. 
Dixon (1817), 2 Stark, 281 ; 171 E. R. 647, N. P. ; 
subsequent proceedings, Manning’s Digest of Nisi 
Prius Reports, 2nd ed. 309. 

Annotations: — Dbtd. Oxendalo v. Wetherell (1829), 9 B. 

& C. 386. Refd. Kingdom v. Cox (1848), 6 C. B. 622. 

2410. .]— Studdy V. Sanders, No. 1115, 

ante. 


2411. “.] — Kirby v, Trotter (1869), 1 F. & 
F. 644. 

2412. -.] — ^British & India Steam Naviga- 
tion Co. V. De Mattos, De Mattos v. British & 
India Steam Navigation Co., No. 1557, ante. 

2413. .] — Steinberger v. Atkinson & Co., 

Ltd., No. 2057, ante. 

2414. Delivery part of consideration for 

payment.] — If goods have actually been delivered 
by a vendor to a purchaser, & it appears that the 
delivery was part of the consideration for payment, 
a count for goods bargained & sold will not lie, 
but that for goods sold & delivered should be used. 
— Forbes v. Smith (1863), 2 New Rep. 19; 11 
W. R. 574. 

Compare Guarantee, Vol. XXVI., pp. 19, 20, 
Nos. 78-90. 

2415. Necessity for demand.] — M osse’s Case 
( 1629), Het. 148 ; 124 E. R. 413. 

See, further, Contract, Vol. XII., pp. 426-427, 
Nos. 3426-3441, 3444. 

Sale on credit.] — See Part VI., Sect. 4, sub-sect. 
4, C., ante. 

Proof of debt in bankruptcy.] — See Bankruptcy, 
Vol. IV., pp. 254-258, Nos. 2420-2447. 

ii. Particular Instances. 

2416. Whether action lies — Goods directed to be 
delivered against payment.] — One sent a letter by 
a carrier to a merchant for certain merchandise 
to send it to him, receiving a certain sum of 
money. The merchant sent the merchandise by 
Die carrier, wiDiout receiving the money : — Held : 
the buyer should not be chargiid for the money, 
for it was a conditional bargain, eSc it was the folly 
of the merchant to trust thi' carrier with the wares. 
— Maye’s Case (1587), 4 Leon 7 ; Godb. 141 ; 74 
E. R. 690. 

2417 . Goods stopped in transitu.] — Kymer 

V. SuwERCROPP, No. 2400, ante. 

2418. After prosecution for fraud — Bill 

ignored.] — Deft., having obtained goods of i^ltf. 
a tradesman, & absconded without paying foi* 
them, pltf. caused her to be apprehended on a 
warrant for felony & the goods were taken out of 
]i(‘r possession, slie w^as committed for trial, but 
the bill of indictment was ignored & she was 
discharged : — Held : these circumstances did not 
Iireclude })ltf. from suing her for the jjrice of the 
goods, unless it was sliown Diat they had been 
restored into his possession & proof of that fact 
lay upon deft. — V erey v. Wilmot (1829), L. & 
Welsh. 37. 

2419. Goods lost at sea — After delay in 

shipment — Delay waived by buyer.] — ^A lexander v. 
Gardner, No. 1084, ante. 

2420. Provision for payment out of fund 

In seller’s hands — Burden of proof of stale of 
accounts.] — ^Pltf. & deft, agreed that deft, should 
recommend customers to pltf., who was a tailor, 
& that pltf. should allow deft. 10 per cent, upon the 
business so procured, to be received in clothes by 
deft, from time to time, as he might want them ; & 
that a settlement of accounts should take place 


down ; over that amount hut under 
£125, eleven months* credit on approved 
indorsed notes with interest ** : — Held : 
an action would not He upon the 
common counts until the time of 
credit had expired. — SnxiMAN v. 
McLean (1855), 13 U.C. R. 544.— CAN. 

n. .1 — An action for goods 

hai’galned & sold, to be paid for by 
instalments, cannot be maintained 
until the full period of credit has 
exph^d.— M oore v. Kuntz (1879), 
44 U. C. H. 309.— CAN. 

o. .] — Dalton & Ryan 


(Trustees) v. Simms (1817), 1 Nfld. 
L. R. 34.— NFLD. 

PART VIII. SECT. 2, SUB-SECT. 1.— 
C. (a) il. 

p. Whether action lies — Production 
of ship* 8 receipt condition precedent. \ 
— Pltfs. contracted to sell to defts. a. 
certain ouantity of wheat, to be de- 
livered alongside the ship on the rail- 
way pier, payment to be made on pro- 
duction of shlp*8 receipt : — Held : 
the production of the ship’s receipt 
was a condition precedent to the right 


to recover the price. — T ankard n. 
Gibbs (1886), 12 V. L. 11. 417.— AUS. 

q. Timber not according to 

specification.] — Where pltf. contracted 
under seal to deliver timber of certain 
specifled dimensions, & It fell short of 
the size, hut it was acoopted & used : — 
Held : ho might rO(;over on the common 
eoimts. — White v. Manning (1856), 13 
U. C. R. 640.— CAN. 

r. Sate of piano .] — Greenizen 

Burns (1886), 13 A. II. 481.— CAN. 

t. Sale made hy agent without 
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between the parties every six, or at farthest every 
twelve months. Pltf. having sued in debt for 
goods sold & delivered, &; having merely proved 
the delivery & acceptance of clothes :~Held : 

(1) he could not recover, but on nunquam in- 
dehitatus he was bound to prove a settlement of 
a/Ccounts on which the balance was in his favour. 

(2) Semhle, had there been no stipulation as to the 
settlement of accounts, it would have been sufficient 
for pltf. to prove the delivery & acceptance, & 
would have lain on de^ft. to prove a ijcrcentage due 
to him to the amount of what was so delivered. — 
ClAKEY v. Pyke (1839), 10 Ad. & El. 512 ; 2 Per. 
& Dav. 427 ; 113 E. R. 193. 

2421. Agreement for barter & sale.] — Pltf. 

had sold saddlery to be paid for partly in money 
& partly in goods. It did not appear whether or 
not deft, had delivered the goods ; & in an action 
of debt by pltf., on the cominon count for goods 
sold & delivered, the jury returned a verdict for 
the amount of the money only ; — Held : under 
these circumstances it was no objection to the 
declaration, that pltf. had not declared upon the 
special contract. — Bull v. Pabkkh (1842), 2 Dowl. 
N. S. 345 ; 12 L. .T. Q. B. 93 ; 7 Jur. 282. 

Amwtation : — Refd. Bowen v. Owen (1817), 11 Q. B. 130. 

See Animals, Vol. II., p. 258, Nos. 385-387. 

2422. Agreement for barter — Default of 

one party.] — Where two parties agi'eed to barter 
goods for goods, <fe the balance being in favour of 
pltf., deft, omitted for nearly three years to send 
goods to nu^et it, upon which i)ltf . brought an action 
for goods sold <fc delivered : — Held : the lapse of 
time did not entitle pltf. to maintain such an 
action, but his i-emedy was by action against 
deft, for not delivering the goods pursuant to the 
contract between them. — IIarrison v, Luke 
(1845), 14 M. & W. 139; 14 L. J. Ex. 248; 5 
L. T. O. S. 130 ; 153 E. R. 423. 

Annoiaiion : — Apld. Bracegirdle v, Hinks (1851), 9 Exch. 

3t)l. 

2423. Recission of contract by one party — 

After part delivery — Time for payment not expired.] 
— Bartholomew v. Markwick, No. 19(52, ante, 

2424. Provision for payment on fulfilment 

of condition by seller — Fulfilment of condition 
rendered impossible by buyer.] — If, in the case of a 
contract of sale & delivery, which makes accept- 
ance of the thing sold &; payment of the price 
conditional on a certain tiling being done by the 
seller, the buyer prevents the possibility of the 
seller fulfilling the condition, the contract is to be 
taken as satisfied. 

By a written contract A. agreed to buy of B. a 
digging machine, if it fulfilled C(U’tain conditions, 
one of which was that it should be capable of 
excavating a given quantity of clay in a fixed time 
on a “ properiy opened up face ” at the C. railway 
cutting. Th(^ machine failed at another cutting 
to excavate the required quantity, & on its being 
removed to the “ C. ” cutting & tried at a face not 


“ properly opened-up ” one, & breaking down, 
after a few days work, A. refused to give it any 
further trial or to pay the price of the machine ; — 
Held : B. was entitled to a decree against A. for 
payment of the price of the machine. — Mackay v, 
Dick (1881), 6 App. Gas. 251 ; 29 W. R. 541, H. L. 
Annotations : — Consd. City of Dublin Steam Packet Co. v. 
Ti. (1908), 24 T. L. R. 657. FoUd. Kleinert v. Abosso 
Gold Mining Co. (1913), 58 Sol. Jo. 45. Consd. Westaoott 
V. Hahn, 11917) 1 K. B. 605. Apld. Harrison v. Walker, 
[1919] 2 K. B. 453. That principle must be applied with 
care, & must be always considered in conncctU)n with the 
particular circumstances of each case (McOaudik, J.L 
Distd. Colley v. 0\rer8eas Exporters, 11921] 3 K. B. 302. 
Consd. United States Shipping Board v. Durrell, [1923] 
2 K. B. 739. Reid. L. C. & D. Ry. v. S. E. Ry., [18931 
A. C. 429 ; Sprague v. Booth, [1909] A. C. 576 ; Hill w. 
Showell (1918), 87 L. J. K. B. 1106 ; Cohen v. Sellar. 
[1926] 1 K. B. 536. Mentd. Shepherd v. Henderson 
(1881), 7 App. Cas. 49 ; Butler (or Black) v. Fife Coal Co., 
[1912] A. C. 149 : Anglo -Newfoundland Development Co. 
V. Pacifle Steam Navigation Co., [1924] A. G. 406. 

Payment by acceptance of specific parcel 

of copper money — Counterfeit money.] — See Con- 
tract, Vol. XII., p. 473, No. 3806. 

Indivisibility of consideration.] — See Con- 
tract, Vol. XII., I). 234, No. 1935. 

Effect of recovery of Judgment against 

stranger to contract.] — See Estoppel, Vol. XXI., 
pp. 225, 226, No. 586. 

For instalments delivered .] — See Contract, 

Vol. XII., p. 166, No. 1213. 

Delivery of goods in part payment — As bar 

to operation of Statute of Limitations.] — See 
Limitation of Actions, Vol. XXXII., pp. 382, 
383, Nos. 652-656. 

Compare Building Contracts, Vol. VII., 
iqi. 365, 366, No. 133. 

(?>) Where Properiy has Not Passed* 

See Sale of Goods Act, 1893 (c. 71), s. 49 (2). 
When property transferred.] — See Part IV., Sect. 
1, ante, 

2425. Whether action maintainable — Person in 
tortious possession of goods.] — Where goods were 
sold “ to be paid for by E.’s bill on P. without 
recourse on the buyer in case of its not being paid ” ; 
although the buyer tlien knew the bill to bo wortli 
nothing, he is not liable to an action of indebitatus 
assumpsit for the value of the goods. 

The wines were not to be paid in money, but 
were to be bartered against a bill of exchange, Ac 
it was expressly stipulated, that the buyer was not 
to be liable in case the bill should be dishonoured. 
Therefore he never was indebted to pltf. for the 
price of the wines, & the law cannot imply a promise 
on his j)art to pay for them. . . . Deft, is not a 
purchaser of the goods, but a person who has 
tortiously got possession of them. . . . 1^1 tf. 
should liave brought trover, or an action of deceit. 
(Lord Ellenborough). — Read v, Hutchinson 
(1813), 3 Camp. 352 ; 170 E. R. 1408, N. P. 
AnnoUUi^ns : — Apld. Selway v. Fogg (1839), 5 M. & W. 83, 
Refd. Bristol v. WUsmore (1823), 1 B. & C. 514 ; Rumsey 
V. N. E. Ry. (1863), 14 0. B. N. S. 641. 


authority.] — Oland v. Bertram (1887), 
7 R. & G. 512 ; 8 C. L. T. 61.— CAN. 

a. Sale of pilings — Question 

for jury.] — Clark v. Soammell (1892), 
31 N. B. R. 265.— CAN. 

b. Sale of second-hand motor 

trucks,] — Hall Motors, Ltd. v. 
Rogers (1919), 44 O. L. R. 327 : 15 
O. W. N. 231 ; 46 D. L. R. 639.— CAN. 

c. Provision for rejmsscssioyi — Talcing 
of repossession — Effect of on contract.] 
— Tbo rcpoHscflsion by a seller iu ac- 
cordanco with a provision therefor in 
au aOTeement for the sale of goods 
on deferred payments is not a rescission 
of the agreement & a bar to recovery 
of the purchase-price, — Nichols & 


Shepard Co. v. Chamberlain (Sask.), 
[1918] 3 W. W. R, 308.— CAN. 

d. Sale of goods hy tlescrip- 

tion — Whether action lies on refusal to 
give delivery .] — Where in a contract for 
the sale of goods by description the 

roperty in the goods has passed to the 
uyor, Indian Contract Act, s. 120, 
does not deprive the seller of the form 
of action for goods bargained & sold, & 
such an action can be brought for the 
price of the good8;on the buyer refusing 
to take delivery. — Finlay, Muir & Co. 
V. Radhakissen Gorikissen (1909), 
I. L. R. 36 Calc. 736.— IND. 

e. Vessel lost at sea .] — Elton, 

Hammond & Co. v, Porteous (1808), 
14 Foe. Cull. 48.— SCOT. 


PART VIII. SECT. 2, SUB-SECT. 1.— 
C. (b). 

f. WlcetJur action lies — Attempt on 
part of purchaser to cancel order .] — 
An order for the supply of goods 
executed under seal is not revocable 
before acceptance os an ordinary order 
might be : &, if the goods have been 
supplied, the vendor may sue for the 
T)rice which the purchaser has cove- 
nanted to pay, notwithstanding the 
pm’chaser has attempted to cancel the 
order, returned the goods & refuses 
to carry out the purchase. In such a 
case the vendor is not restricted to an 
action for damages for the breach of 
contract. — Gaar Scott Co. v. Ottoson 
(1911), 21 Man. L. R. 462.— CAN. 
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Sect, 2. — Remedies of the seller: Sub-sect. 1, C. (b) 
(c), D. (a) (fc (b), E. ja) & jb) i.] 

2426. Sale from bulk — No appropriation.] — 

A. sold to B., by sample, 24 sacks of flour, part of 
a lot of 217 sacks belonging to A., which were lying 
at the warehouse of one M. & he also gave B. a 
delivery order on M., in pursuance of which M. 
transferred 24 sacks of flour to B.’s name in his 
books ; & afterwards delivered 12 sacks of the 
flour to B., which B. paid for. No appropriation 
of any paHicular 24 sacks was ever made for B. 
The flour contained in the 12 sacks delivered was 
found, on examination, not to correspond with the 
sample, & B. consequently refused to accept or 
pay for the remaining 12 : — Held : A. could not 
recover the price of these 12 sacks in an action for 
goods sold & delivered ; qu. : whether in such a 
case, goods bargained & sold would lie. — Elliott 
V. Heginbotham (1848), 2 Car. &; Kir. 645. 

2427. When action lies — Agreement to pay on 
particular day— If delivery not required before.] — 
Pltfs. declared on a contract by defts. to purchase 
certain iron of pltfs., alleging a promise by defts., 
“ that if the delivery of the iron should not be 
required by defts. on or before Apr. 30, 1845, the 
iron was to be paid for by defts. on the day & year 
last aforesaid ; ” & averring that pltfs. had always 
been ready & willing to deliver the iron in terms 
of the contract ; that Apr. 30 was past before the 

' commencement of the suit ; but that defts had not 
paid for the iron: — Held: (1) under the averr- 
^ ment of readiness & willingness to deliver the iron, 
pltfs. were not bound to show that any specific 
iron had been appropriattd by them for that 
purpose ; (2) pltfs. were entitled to recover on 

the above contract the full price of the iron, & not 
merely the damages which they had sustained by 
defts.’ breach of contract. — Dunlop v. Grote 
(1845), 2 Car. & Kir. 153. 

2428. Meaning of payable on a day certain 
irrespective of delivery.] — Stein, Fojibes & Co. v. 
County Tailoring Co., No. 2487, post. 

2429. .] — ^Muller, Maclean & Co. v. 

liESLiE & Anderson, [1921] W. N. 235. 

(c) Void ayid Illegal Contracts. 

See Contract, Vol. XII., pp. 274, 270, Nos. 
2237-2244, 2248-2268 ; Conflic-t op Laws, Vol. 
XI., pp. 402-403, Nos. 729-738. 

Contract with alien enemy.] — See Aliens, Vol. 
II., p. 155, No. 255, & pp. 102 et seq. 

Effect of Sunday Observance Act, 1677 (c. 7).] — 
See Time. 

Impossibility of performance.] — See Contract, 
Vol. XII., pp. 381-382, Nos. 3149-3153. 

D. By Whom Maintainable. 

(a) In General, 

2430. Effect of resale by seller to third party.] — 

Deft, bought goods by auction upon the condition 
that they were to be cleared away at the buyer’s 
cixpense in fomteen days & the price paid on or 
before delivery ; if any lots remained uncleared 
after the time allowed the deposit money should 

ff. .] — K. agreed to buy from 

IL five bales of chrome orangre twists, 

“ or any part thereof that may be in a 
merchantable condition ex dty of 
Cambridge, or other vessel or vessels ’* 
with specific marks & numbers, each 
bale containing 500 lbs., at so much per 
lb., to be paid for on or before delivery. 

K. took delivery of, & paid for, only 
one bale, but rejected the others. R. 
brought a suit for the priC/e of the four 
bales rejected : — Held : the property in 
the goods did not pass to deft, by the 


Goods. 

bo forfeited the goods resold 4 S 5 the loss on resale 
made good by the present purchaser. The broker 
gave a bought note which allowed fourteen days 
for receiving & delivery: — Held: (1) only the 
buyer had fourteen days to deliver, but the seller 
was bound to deliver instantly. (2) Sernble : 
after a resale of goods by a vendor as upon default 
made by the first purchaser he cannot recover 
against the first purchaser for goods bargained & 
sold. — Hagedorn V. Laing (1815), 6 Taunt. 162 ; 

1 Marsh. 514 ; 128 E. K. 996. 

Anihoidiion : — Aa to (2) Refd. Lamond v. Davall (1847), 9 

Q. B. 1030. 

2431. Effect of resale by buyer to third party — 
Before payment.] — ^A pui'chaser at an auction can, 
before i^ayment, make a complete bargain & sale 
of the article which he has bought, to a third party, 
so as to maintain an action for goods bargained 
& sold. — Scott v. England (1844), 2 Dow. &; L. 
.520 ; 14 L. J. Q. B. 43 ; 4 L. T. O. S. 141 ; 9 Jur. 
87. 

2432. Whether by party having no property in 
goods.] — Goods of deceased husband remained in 
the wife’s, pltf.’s, possession, who was not his 
extrix., nor ever took out letters of administration. 
The wife married again, & wliilo living with the 
man as wife, the man sold the goods to deft., & 
received the price with tlie wife’s knowledge, who 
apparently concurred in the sale. After the sale 
the man was convicted of bigamy, he having a 
wife living at the time he married ])ltf. of which 
pltf. was not aware. Pltf. then sued deft, for the 
price of the goods : — Held : she was not entitled 
to lecover. 

Ifltf. does not show that she had any property 
in the goods (Lord Campbell, C.J.). — Waller 
V. Drakeford (1853), 1 E. eSc B. 749 ; 22 L. J. 
Q. B. 274 ; 17 3. P. 663 ; 17 Jur. 853 ; 118 E. K. 
616 ; sub nom. Drakeford v. Waller, 1 Saund. 
&M. 114 ; 21 L. T. O. S. 87. 

Annotation : — Refd. Rlcbards r. Jolmsou (1859), 5 Jur. 

N. S. 620. 

2433. Whether new owner of business — Execu- 
tion of order for goods directed to late owner — 
Buyer unaware of change in ownership.] — Defts., 
who had been in the habit of dealing wdth B., sent 
a written order for goods directed to B. Pltf., 
who on the same day had bought B.’s business, 
executed the order without giving defts. any 
notice that the goods were not sui)i)lied by B. : — 
Held : |)ltf. could not maintain an action for the 
price of the goods against defts. 

The admitted facts are, that defts. sent to a sho{) 
an order for goods, siipi^osing they were dealing 
with Brocklehurst. Pltf., who supplied the goods, 
did not undeceive them. It pltf. were now at 
liberty to sue defts., they woxild be deprived of 
their right of set-off as against Brocklehurst. 
WhoiL-a contract is made, in which the personality 
of the contracting party is or may be of importance, 
as a contract with a man to write a book, or the 
like, or where there might be a set-off, no other 
person can interpose & adopt the contract. As 
to the difficulty that defts. need not pay anybody, 
I do not see why they should, unless they have 
made a contract either express or implied. I 

poods to United States .] — Qu. : whether 
a foreigner forwarding prohibited 
goods to a place in the United States so 
situated as to furnish a strong pre- 
sumption that they would be smuggled, 
can maintain an action for the price of 
such goods. — S awyku v. Makahan 
( 1820), Tay. 315.— CAN. 

k. Foreign corporation.] — Union 
India Rubber Co. v. Hibbard (1 850), 
0 C. P. 77.— CAN. 

l. Assignees of vendor.] — Pltfs. as 


terms of the contract, nor was the 
delivery that was taken by him of the 
one bale a delivery of “ part of the 

f oods '* within Contract Act, ss. 78 & 
2 ; the suit, therefore, did not lie. — 
Mitchell Reid & Co. v. Buldko Doss 
Khettry (1887), I. L. R. 15 Calc. 1.— 
IND. 


PART VIII. SECT. 2, SUB-SECT. 1.— 
D. (a). 

h. Foreigner forwarding prohUrUed 
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Part VIII. — Breach op the Contract. 


decide the case on the ground that defts. did not 
know that pltf. was the person who supplied the 
goods, & that allowing pltf. to treat the contracts 
as made with him would be a prejudice to defts. 
ySRAJiwELL, B.). — Boulton v. Jones (1857), 2 
H. & N. 504 ; 27 L. J. Ex. 117 ; 157 E. K. 232 ; 
8uh 7iom, Bolton v. Jones, 30 L. T. O. S. 188 ; 
3 Jur. N. 8. 1150 ; 0 W. R. 107. 

C^sd. Groer v. Downs Supply Co., [1927] 
Lindsay i?. Cundy (1876). 34 L. T. 
314 , British Waggon Co. v. Loa (1880), 5 Q. B. D. 149; 
7 Woollen System Co. v. Walker (1897), 

77 L. T. 180 ; Said v. Butt, [19201 3 K. B. 497. 

2434. Seller & indorsees of dishonoured bill 
given by purchaser — Embarrassment.]— Smith v. 
Richaudson, No. 2392, ante. 


(b) Particular Instances. 

0** administrator.] — See Executors, 
i PP- 522, 3043-3050, Vol. 

XXIV., No. 0430. 

Agent — Agent contracting for disclosed & named 
principal.]— 6^ee Agency, Vol. I., pp. 020-022, Nos. 
2457-2470. 

Agent contracting in own name for undis- 
closed principal.] — See Agency, Vol. I., pp. 025, 
020, Nos. 2497-2509. 

Auctioneer.]— /S'ec Auction & Auctioneers, Vol. 
III., pp. 38-41. 


E. Against Whom Maintainable. 

{a) In General. 

2435. Goods sold to one party — Delivered at 
buyer’s request to third party.] — Kent v. 
De’aubeny (1077), 3 Keb. 750; 84 E. R. 994; 
sub nom. Kent v. Derby, 1 Vent. 311. 

2436. .] — Hancock v. Hancock, No. 

1501, ante. 

2437. -.] — IIandford v. IIandforp, 

No. 1500, ante. 

2438. Goods resold by seller — After default by 
buyer.] — Hagedorn v. Laing, No. 2430, arite. 

2439. — --.] — Deft, directed pltf. to make a 
coat for him. He afterwards wrott^ to say ho 
shouM have no occasion for it, & directed pltf. 
to dispose of it for him. Pltf. accordingly sold 
the coat, & apprised deft, of his so doing. — 
Held : upon these facts, that an action was main- 
tainable for goods sold &; delivered to deft. — 
Gille'fi V. Finucane (1841), 1 1 D. J. C. P. 01. 

2440. Person on whose credit goods supplied.] — 
When a tradesman makes out an account for goods 
in the name of a particular person, it must be 
taken that they were furnished on the credit of 
such person, unless it be showui by unequivocal 
evidence that the credit was in fact given to 
another. — S torr v. Scott (1833), 6 C. & P. 211 ; 
172 E. R. 1224, N. P. 

2441. Question of fact.] — In an action for 

the price of goods sold, the question being on 
whose credit they were supplied, & the entries 
in the trader’s books being doubtful, the question 
is for the jury. 


Entries in trade books are not like documents 
which a judge is to construe ; but are to be looked 
at with all the other evidence in the case 
(Martin, B.). — Charlton v. Allen (1861), 2 
F. & F. 549, N. P. 

2442. Person having interest In goods — Seller 
unaware of Interest — & goods not supplied on such 
person’s credit.] — (1) One who has an interest in 
goods at the time of their being ordered, is liable 
for their payment ; though the vendor may not 
know of his interest at the time, nor have supplied 
the goods ui^on liis credit. 

(2) An inchoate interest at the time is sufficient. 
Therefore, where a person was to have an interest 
in goods, if they arrived safely, & in good con- 
dition, wliich they afterwards did, he was held 
to be liable for their payment. — M elhuish v. 
Ppiarson (1827), 5 L. J. O. 8. K. B. 78. 

2443. Person ordering goods.] — If a person of 
full age orders clothes, however extravagantly 
& absurdly, & they are delivered to him, he is 
bound to pay for them. — B urgiiart v. Anger- 
stein (1834), 6 C. & P. 690; 172 E. R. 1421; 
sub nom. Burkhardt v. Angerstein, 1 Mood. 
<te R. 458, N. P. 

Annotalionii : — Refd. Ryder v. Wombwell (1868), L. R. 3 

Exoh. 90 ; Nash v. Inman (1908), 77 L. J. K. B. 626 

2444. Person not party to contract of sale.] — 
Beale v. Mouls, No. 2477, post. 

2445. Effect of joinder of claims — Against pur- 
chaser & person holding out as purchaser.] — 
Where a tradesman claims against the real pur- 
(4 laser of goods in the same action that he claims 
against a person who held himself out as the pur- 
chaser : — Held : the claim against the latter 
cannot be sustained. — J ones v. Ash win & Ivory 
( 1883), Cab. & El. 159. 

(b) Particular Instances. 
i. In General 

2446. Successor to deceased buyer — Where seller 
unaware of buyer’s death — & goods retained by 
successor.] — A., a pubUsher, had for some years 
supplied a periodical work to W. as fast as tli(‘. 
numbers came out. W. died A., not knowing 
of his death, continued sending the numbers of 
the Avork by the stag(^ (^oach, addressed to W. 
These numbers were received by B., who had 
succeeded to the propci ty of W., & there was no 
evidence that B. had ever offered to return them : 
— Held : A. might maintain an action for goods 
sold & delivered against B., though at the time 
of the deliveries A. was not aware of the death 
of W. — Weathkkby V. Banham (1832), 5 C. & P. 
228 ; 172 E. R. 950, N. P. 

2447. Alleged Joint contractor — Evidence of Joint 
contract.] — C., representing that he was acting 
for the step-brother of the other deft. D., bought 
a business &; lease of premises in his own name, 
carried on the business for about three years, & 
then assigned to deft. D., who referred the persons, 
pltfs. among others, who suppUed goods on her 


assignees of vendor, conld not recover 
for lumber sold & Her vices & suj) plies 
furnished, as the vendor would at the 
most only be entitled to an accomiting. 
— Royal Bank v. Hciiaffner (1909), 
44 N. S. ri. 89.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— 
E. (a). 

m. Whether joint corUrarior.] — A. 
contracts by deed with B. to sell him 
certain timber off his lot, to he paid for 
by B. at certain fixed times. B. being 
in default A., supposing C. to have a 
joint interest in the timber with B., 
sues B. & O. on an implied assumpsit : 


— Held : though A. might sue B. alone 
on an implied assumpsit, yet that, being 
concluded by the deed as to the parties 
liable on tho contract, ho could not 
sue B. & C. jointly. — Arimstronq v. 
Anderson (1847), 4 D. C. R. 113. - 
CAN. 

n. Purchaser reselling after knock-out 
purchase at auctieni.] — -Grant v. 
Whjtzman (1921), 55 N. S. R. IG. — 

CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— 
E. (b) i. 

o. Tenant in common.] — Doyle r. 
Taylor (1837), Ber. [325], 201.— CAN. 


p. Joint, debtors .] — Wilson v. Stuart 
(1911), 16 W. L. li. 403 ; 20 Man. 
L. R. 507.— CAN. 

q. Mortgagees.] — Goods were sup- 
l)lled to a party engaged in general 
commerce, & went in addition to &. 
substitution of stock previously mort- 
gaged. Goods were sold in ignorance 
of the mtgo., which was registered. 
Mtgor. beciame bkpt. In an action by 
the seller of tho goods against tho 
mtgees., on tho ground that the goods 
were furnished to the mtgor. as agents 
of mtgees. : — Held : the mtgocs. were 
not liable under the mtge. ; nor was 
tho mtgor. their agent, no such robi- 
tloiiship having been disclosed at the 
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Sect 2.—^Beimdies of the seller : Sub-sect, 1, E, (b) i., 
ii., iii., it;,, v,,vi, dt viL, F, <£r G^.] 

orders, to C. for a reference, who certified that 
she was respectable & able to pay. C. then got 
D. to assign all to him by a bill of sale for an 
aUeged debt : — Held : the judge at the trial was 
right, on this evidence, in telling the jury that 
there was no evidence to fix C. with liability to 
pay pltfs. for goods so supplied to D. — Block v. 
Cox (1860), 2 L. T. 517, Ex. Ch. 

2448. Transferor of business — Where goods sup- 
plied in name of transferor — & transfer unknown 
to seller.] — Deft., to whom xdtf. had given credit 
for goods supplied, transferred the business to 
Ids son-in-law without notice to pltfs. After the 
transfer the goods were supplied to the shop by 
pltfs. as usual, & sent in the name of deft. 
The jury having found that pltfs. had no know- 
ledge of deft, having gone out of the business, 
judgment was entered for pltfs. — Fore Street 
Warehouse Co. v, Jeacockes (1884), 1 T. L. R. 8. 

ii. Principal and Agent. 

Authority of agent to purchase.] — See Agency, 
Vol. I., pp. 346-352, 353, Nos. 571-609, 616. 

Effect of del credere agency.] — See Agency, 
Vol. I., pp. 280, 566, .568, Nos. 123, 124, 127, 2118, 
2126. 

Liability of agent — Agent contracting for dis- 
closed & named principal.] — See Agency, Vol. I., 
pp. 622-624, Nos. 2471-2491. 

Agent contracting in his own name for 

undisclosed principal.] — ^See Vgency, Vol. I., pp. 
626-628, Nos. 2510-2525. 

Contract on behalf of foreign principal.] — 

See Agency, Vol. I., pp. 649-650, Nos. 2687- 
2701. 

Liability of master — Servant order/ng goods.] — 

See Agency, Vol. I., p. 355, Nos. 628-641. 

Liability of principal — Contracts made by agent.] 
—See Agency, Vol. I., pp, 567-594, 651, Nos. 
2120-2281, 2702-2705. 

Goods entrusted to agent.] — See Agency, 

\'ol. I., pp. 562-567. 

Liability of person ordering goods for another.] 
See Agency, Vol. I., p. 023, Nos. 2480, 2481. 

Principal’s rights against agent — Contracts 
entered into by agent on principal’s behalf.] — 

See Agency, Vol. I., pp. 460, 461, Nos. 1474- 
1477. 

Ratification by principal — Of purchase by agent — 
Acceptance of goods bought.] — See Agency, 
Vol. L, p. 411, Nos. 1086-1088. 

iii. Master and Servant. 

Liability of master — Expenses of servants’ livery 
— Part exchanged for plain clothes.] — See Master 
& Servant, Vol. XXXIV,, p. 124, No. 950. 


Goods. 

iv. Partners and Co- Adventurers. 

Liability of partners — Joint adventure.] — See 
Partnership, Vol. XXXVI., pp. 324, 325, Nos. 
66-62, 64, 66. 

Liability of firm for acts of partner.] — See 

Partnership, Vol. XXXVI., pp. 362, 363, Nos. 
392-396. 

Disclaimer.] — See Partnership, Vol. 

XXXVI., p. 356, No. 331. 

Individual partners — For transactions pre- 
vious to association.] — See Partnership, VoJ. 
XXXVI., p. 378, Nos. 549-551. 

Estate of deceased partner — Goods not de- 
livered before death.] — See Partnership, Vol. 
XXXVI., p. 386, No. 606. 

Tests of partnership.] — See Partnership, 

Vol. XXXVI., pp. 320-342. ^ 

Compare Estoppel, Vol. XXI., p. 220, No. 552. 

V. Parent and Child. 

See Infants, Vol. XXVIIT., pp. 220, 221, Nos. 
792-806. 

vi. Receivers. 

See Companies, Vol. X., pp. 748, 801, 803, Nos. 
1678, 5077, 5091 ; Receivers. 

vii. Other Cases. 

Boards of guardians.] — See Corporations, Vol. 
XIII., pp. 393, 394, Nos. 1183-1185. 

Churchwardens.] — See Ecclesiastical Law. 
Vol. XIX., pp. 291, 294, Nos. 825-827, 886. 

Clubs & members.] — See Clubs, Vol. VIII.. pp. 
515-518. 

Liability of contractor to pay sub-contractor.] — 

See Building Contracts, Vol. VII., pp. 422, 
426, Nos. 354, 355, 372. 

Members of cost-book companies.] — See Com- 
panies, Vol. X., pp. 1099-1102, Nos. 7705-7731. 

Committee of charitable institution.] — Sec 
Agency, Vol. I., p. 360, No. 698. 

Members of provident societies.] — See Indus- 
trial, etc. Societies, Vol. XXVITI., p. 122, No. 37. 

Personal representatives.] — See Executors, Vol. 
XXIV., pp. 560, 561, 651, Nos. 5993-6002, 0776. 

Liability of Treasury — Goods supplied to county 
courts.] — See County Courts, Vol. XIII., p. 448, 
No. 5. 

Trustee in bankruptcy.] — See Bankruptcy, Vol. 
V., pp. 1106, 1107, Nos. 9022-9025. 

Goods supplied for use of H.M. Forces.] — See 
Agency, Vol. I., pp. 656, 657, Nos. 2739-2742, 
2746, 2747. 

Goods supplied to ships.] — See Shipping. 

F. Amount Recoverable. 

244-9. Recovery on quantum valebant.] — B. 

agrees to purchase of A. a gun for the sum of 45 
guineas ; but it is stipulated, that A. shall take a 


time of the making of the purchases. 
The mtgor. was only the agent of the 
intgees. for the purposes of the mtge., 
& had no power to pledge their credit. 
—Browning v. Pitts (1885), 7 Nfld. 
L. II. 73.— NFLD. 

PART VIII. SECT. 2, SUB-SECT. 1. - 
E. (b) vii. 

r. Agreement hy patrons to send 
milk dt receive cheese in return or its 
price — Sale by managing committee — 
Who arc liable on such contract ,] — (3 ill 
V. Morrison (187G), 2G O. P. 124. — 
CAN. 

t. Change of business name on 
sale of business — No other indicaikm 
of change of ownership— Vendor of 
•moperty not liable .] — Richards v. 
Howe (188G), 4 Man. L. R. 112.— CAN. 


a. Material for construction of 
building — Liability of owner for price.] 
— Rogers Lumber Co. v. Gray & 
Hosmer (Sask.) (1913), 23 W. L. R. 
920 : 10 D. L. R. 698 ; 4 W. W. R. 
294.— CAN. 

b. Promissory note given for price 
of goods — Action on nate failing — 
Whether action lies on original consid^a- 
tion,] — ^WiTTON V. Hillb (1915), 32 
W. L. R. 925 ; 9 W. W. R. 591 ; 25 
D. L. R. 89 ; 25 Man. L. 11. 772.— CAN. 

c. Board of trustees of church .] — 
Rogers Lumber Yards v. Brock 
Metiiodlst aiiURCH (1915), 31 W. L. R. 
547.— CAN. 

d. Delivery cash against docu- 
ments — Deposit of documents with bank 
— Advance hy bank with Icnowledge of 
rights of unpaid vendor — Liability of 


bank .] — Vancouver Harbour Trad- 
ing Co. V. Ogawa Oveiweas Trading 
Co. & Royal Bank of Canada, 
(1924), 33 B.C. R. 317.— CAN. 

PART VIII. SECT. 2, SUB-SECT. l.~F. 

2449 i . Becovery on quantum valebant. ] 
— In cases in which something has boon 
done under a special contract, but not la 
strict accordance with the terms of the 
contract, although the party cannot 
recover the remuneration stipulated for 
In the contract because he had not done 
that which was to be the consideration 
of it, still. If the other party has derived 
any benefit from the work done; as 
it would be unjust to allow him to 
retain that without paying for it, the 
law implies a promise upon his part to 
pay such a remuneration as the benefit 
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gun of B.’s, valued at 30 guineas, in part payment, 
B. having refused to deliver his gun & complete 
the contract, A. is entitled to recover the sum of 
45 guineas as the stipulated price. — P obsytii v , 
Jervis (1816), 1 Stark. 437 ; 171 E. R. 622, 
N. P. 

Annotaticm : — Mentd. Marson v. Short (1835), 2 Bing. N. C. 

llo* 

2450. .] — ^A. sells to B. a bowsprit which at 

the time of sale appears to be perfectly sound, 
but which, after being used some time, turns out 
to be rotten ; in the absence of fraud A. is entitled 
to recover from B. what the bowsprit was 
apparently worth at the time of delivery. — 
Bluett t;. Osborne (1816), 1 Stark. 384 ; 171 
E. R. 504, N. P. 

A nrwUdions :—Con8d. Jones v. Brlglit (1829), 5 Bing. ,5.33 ; 

8h^herd v. Pybus a842), 3 Man. & G. 8(58. Reid. Brown 

V. Edgington (1841), 2 Man. & G. 279. 

2451. .] — Baines v. Payne (1828), 1 Ohitty 

on Pleading, 7th ed. 357. 

Annotation : — Apld. Keys v. Harwood (1846), 2 C. B. 905. 

2452. .] — OxENDALE v. Wetherell, No. 

1781 , ante. 

2453. Recovery on quantum meruit.] — ^Where a 
contract for the Siile of goods, which have been 
delivered to &. retained by the purchaser, is void 
by reason of its having been made on a Sunday, 
a subsequent promise to pay will entitle the vendor 
to recover the value upon a qnaninm nicruii . — 
Williams v. Paul (1880), 0 Bing. 653 ; 4 Moo. & 
P. 532 ; 8 L. J. O. S. C. P. 280 ; 130 E. R. 1438. 
Annotation ; — Distd. Simpson v. NichoUs (1838), 3 M. & W. 

240. 

Recovery of interest.] — See Part VI., Sect. 4, 
sub-sect. 11, ante. 

G. Defences. 

2454. Validity of defence — Inability of purchaser 
to recover against underwriter.] — A., a merchant in 
l.<ondon, having an order in 1810, from B., a mer- 
chant in Perth, for goods to be shipped from 
London to Dundee, sends the goods to the wharf 
on Sat. Eeb. 24, tlie vessel then taking in goods for 
Dundee, being the 7v., unarmed, which liad been 
substituted by the Shipping co. for the I)., armed, 
the co. announcing, on Feb. 23 <fc 24, to all who 


inquired that the K. & not the B. was to sail on 
the 25th, Sundays & Thursdays being the regular 
sailing days. A, dispatches the invoice on Feb. 27 
dated on that day, with advice that the goods had 
been sent by the D. not naming the 24th as the 
day when the goods were sent to the wharf, & 
leaving it to be inferred from the date of the 
invoice that the furnishing was made on the 27th, 

& that the sea risk did not commence till Mai*. 1. 
The K. sails with the goods on Feb. 25, & is cap- 
tured on Mar. 2 by a privateer. Action brought 
by A. against B. for the price of the goods & held 
below that he could not recover. The judgment 
affirmed above ; the Lord Chancellor being of 
opinion that if B. had insured upon the representa- 
tion sent him, he could not have lecovered from 
the undciwriter. — Arnot v. Stewart (1817), 5 
Dow, 274 ; 3 E. R. 1327, II. L. 

Annotation : — Consd. Wimble v. Rosenborg, [1913] 3 K. B. 

743. 

2455. Non-expiry of period for credit.] — 

In indchitaius assumpsit or debt for goods sold & 
delivered, deft, may prove, under the general 
issue, that the goods were sold on a credit which 
had not expired at the time of action brought. — 
Broomfield v. Smith (1836), 1 M. & W. 542 ; 
2 Gale, 114 ; Tyi\ & Gr. 929 ; 5 L. J. Ex. 155 ; 
150 E. R. 550. 

See, further^ Sub-sect. 1, C. (a) i., a?ite. 

2456. Misrepresentation — Articles retained 

by buyer.]— Lomi v. Tucker, No. 1924, a?itc. 

2457. -.] — Deft, in an action for goods 

bargained & sold at a specific price, will not be 
allowed to show, either in bar of the action or in 
mitigation of damages, that there w^as a false 
representation of the quality of the goods, unless 
it be specially pleaded. — WooDiiousE v. Swift 
(18.36), 7 C. & P. 310. 

2458. .1 — A prospective bidder for 

articles about to be sold at an auction sale saw 
the sellers as to wLether there might bo difficulty 
in obtaining iiossessioii of the articles owing to 
Govt, impressment, & he was informed that the 
Govt, had been satisfied A the sale was to be 
allowed. Subsequently a subordinate Govt, 
official intimated that he wanted tli(^ articles for 
the Govt., but his action was repudiated on 


conferred upon bliri is reasonably 
worth. — Watewous v. Morrow (1879), 
CasH. Dig., 2ud ed. 138. — CAN. 

2449 ii. Boulay v. R. (1910), 

30 C. L. T. 523 ; 43 8. C. R. 61.— CAN. 

2449 iii. -.] — J. T. GiSE Thresh- 
ing Macitine Co. v. Brtllon Brieeon 
(Sask.) (1922), 70 D. L. R. 720.— CAN. 

2449 iv. .] — A contract was made 

by correspondence for the delivery 
at St. John’s of a cargo of the best 
Gowrie screened coal. The first eoa.1 
that was delivered from the ship’s side 
was found to bo of an inferior finality. 
A protest was made respecting the (;oal 
& finally the contract was repudiated. 
In an action to recover hack the price 
paid for the cargo : — Held : the price 
which should bo paid by the purchasers 
for the 150 tons actually delivered to 
them should be the sum wlilch upon 
assessment was found to he the real 
value of the coal & not the contract 
price. — Tessier tk N. Aixantr? Col- 
EIERllfiS (1909), 9 Nfid. L. R. 422. — 
NFLD. 

2449 V. .] — Where there was a 

contract for sale of 16,000 sheej) at 5s. 
per head, & only 830 were delivered, 
some of them being legally seabhy, 
pltf. was only allowed to recoyer on a 
Qimniuin valebant. — Smith .Tohnhton 
(1881), 3 N. Z. L. R. C. A. 270.— N.Z. 

2449 vi. .] — Wyeit v. Smith & 

Smith (1908), 28 N. Z. L. R. 79.— N.Z. 


e. Whether action lies on qumituin 
meruit.] — Harquaie Co., Ltd. v. Roy 
(1912), 11 K. L. 11. IVO ; 41 N. B. R. 
255 ; 7 D. L. R. 282.— CAN. 

f. .] — In an action for the 

price of goods, where the sale is ad- 
inittofl, the fact that the parties dia- 
ugT(‘e both as to the amount price 
does not prevent the judge from finding 
on a quantum meruit. — Heffer v. 
KoKA'rr. 11918] 2 W. W. K. 996 ; 11 
Sask. L. R. 251 ; 12 D. L. R. R. 322.— 
CAN. 

g. .] — IMacfarlane V. Carr 

(1872), 8 B. R. 459 ; 17 W. R 211.— 

IND. 

h. Per lineal foot or stick.] — Where 
pltf. by writing agreed to furnish 
tirnhor, to be paid for at a certain rate 
per foot, lineal moasm*e : — Held : he 
was entitled to recover such i)rice per 
lineal foot according to the length of 
each stick, not according to the length 
of a bridge constructed of tho timber, 
for which it was obtained. — Brown v. 
Zimmerman (1857), 15 U. C. R. 563. — 
CAN. 

k. Loss of profits — On prevention 
of complelio7i by jnirchaser .] — In a 
contract for tho sale & delivery of gas 
if the vendor, not being la default, is 
prevented by the wron^uJ act of the 
purchaser from fulfilling his obligation 
to deUvor, ho is entitled to tho compen- 
sation ho would have received but 
for suoh wrongful act. — Kohler v. 


Tuorole) Natural Gas Co. (1915), 
52 S. (J. R. 415.— CAN. 

l. Action for balance of price oj 
qoods — Disjmic as to quantity sold .] — 
Le PA(iE f. Latdlaw Lumber Co., Ltd. 
(1919), 43 O. L. R. 400.— CAN. 

m. N oncomjfliance of p^irchaser milh 
Caiieidiun Wheat Jloard Itequlations — 
liiqht of vendor to extra price — After 
aqrecrmoit on price. ] — O ’N E al r . Vern o n 
Fruit Union (B. C.) (1922), 68 D. L. R. 
556.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— G. 

n. Validity of defence — Mistaken 
reference in invoice of goods .] — GlaSvS- 
FORD Cook & Co. v. Moore & Co. 
(1899), 25 V. L. R. 430.— AUS. 

o. Illegality.] — Jorgensen v. 

Harris Brothers (1912), 14 W. A. 
L. R. 180.— AUS. 

p. Reculiiiess to ddiver.] — 

Stinson v. Branegan (1853), 10 U. C. R. 

210.— CAN. 

Allowiny account to accu- 
mulate contrary to ufyeenient.] — Winch 
V. Welijcr (1854), 11 U. C. R. 233.— 

CAN. 

r. Ret-off.]~ (JROUCHER V. Gunn 

(1881), 2 R. & G. 370.— CAN. 

t. Goods not delivered in a 

“ satisfactory condition .**] — Pltf. con- 
tracted to deliver to deft, a mowing 
machine, to be delivered In a satis- 
factory working condition, & brought 



652 


Sale of Goods. 


Sect. 2. — Reitiediee of the seller: Suh-sect. G. <&: 

H, ; sub-sect, 2, ^.] 

application to his superior officer. Tliis incident 
was not disclosed to the prospective bidder, who 
attended the sale, when the articles were knocked 
down to him. After the sale the Govt, intervened 
to prevent removal, & shortly after impressed : — 
Held : the purchaser was not entitled to rescind 
the contract on the groimd of essential error 
induced by the seller, & was liable for the price, 
the property in the articles having passed to liim 
on the fall of the hammer.— S hankjj^.nd & Co. . 

V . Kobinson & Co., [1920] S. C. (11. L.) 103 ; 57 
Sc. L. il. 400, U. L. 

2459. Breach by seller.] — Declaration on 

an agreement by jdtfs. to sell & deliver to deft., 
& by deft, to purchase, as many of pltfs.* N. Gas 
Coals, equal in quality to a cargo before shipped 
on trial, as one steam vessel to be sent by deft, 
could fetch in nine months from S. to L. Breach : 
that deft, refused to send a steam vessel to fetch 
divers cargoes of coals. Third plea : that, before 
any breach by deft., pltfs. broke the contract by 
delivering coal which was no part thereof gas coal 
equal in quality to the cargo shipped on trial, but 
was inferior thereto, & wholly unfit for deft.’s 
purposes, as pltfs. well knew. Fourth plea : that, 
before any breach by deft., pltfs. broke the contract 
by detaining an unreasonable time, & beyond the 
time permitted by the contract, the vessel sent by 
deft, to receive the coal : — Held : neither of the 
pleas was an answer to the declaration. — Jona- 
ssoiiN V , Young (1803), 4 B. ^ S. 290 ; 2 New Kep. 
390 ; 32 L. J. Q. B. 385 ; iO Jur. N. S. 43 ; 11 

W. R. 902 ; 122 E. R. 470. 

AnnoUiWras : — Consd. Frecth r. Burr (1871), L. R. 9 C. I’. 

208 ; Bcuter v. Sala (1879), 4 C. P. I). 239. Refd. Simpson 

r. Crippin (1872), L. J{. 8 Q. 11. 14 ; Corcoran v, Proscr 

(1873), 22 W. 1C 222 ; Honck v, Muller (1881), 60 L. J. 

Q. B. 529 ; Jackson r. llotax Motor & Cycle Co., 11910] 

2 K. B. 937. 

Breach of warranty.]— Part III., Sect. 

19, sub-sect. 2, C. (a), anie, 

2460. Seller reselling before delivery to 

purchaser- - Purchaser In default.] - I^vge i\ Co- 
WASJKE Edul-tee, No. 2387, anie, 

2461. — — Payment after action brought.] — 

Declaration in the common form, for goods sold 
cSi delivered claiming £120. Pleas : («) Never 


indebted ; (6) “ & for a fiuther plea deft, says,” 
that the goods were sold under a waiTanty that 
when delivered they did not correspond with the 
warranty & thereupon before suit, disputes arose 
between pltfs. & deft, in respect of the alleged 
breach of warranty ; & after the commencement 
of the suit & after the last pleading it was agreed 
that pltfs. should accept from deft. £60 in settle- 
ment of the debt sought to be recovered in the 
action ; &; deft, thereupon paid & pltfs. accepted 
£60 in satisfaction & discharge of their said debt. 
On demurrer to the second plea : — Held : the plea 
being pleaded generally, must be taken to be 
pleaded to the whole causes of action ; & as it 
alleged the payment after action to have been in 
satisfaction of the debt only, it was bad for leaving 
unanswered any damages to which pltfs. might 
be entitled. — A sh v. Pouppevuj^ (1867), L. R. 
3 Q. B. 86 ; 8 B. & S. 825 ; 37 L. J. Q. B. 55 ; 
16 W. R. 191. 

Pendency of arbitration .] — Sec Arbitra- 
tion, Vol. II., p. 352, No. 276. 

2462. Goods not made according to order — 

Burden of proof.] — In an action for the value of 
an article ordered of pltf. by deft., but returned 
by deft, to pltf., it is incumbent on pltf. to prove, 
that it was made agreeably to the order. — Hayden 

Hayward (1808), 1 Camp. 180 ; 170 E. R. 920, 
N.P. 

2463. — .]— In an action for goods sold 

& delivered, to which deft, pleads payment of 
money into ct., that pltf. has not sustained 
damage to a greater amount, on which issue is 
joined ; it is competent for deft, to show at the 
trial that the goods in question w(‘re not made 
according to order, but that he had, at the request 
of pltf., retained &; used some of them, for a trial. — 
Mainworthy v. Page (1839), 3 .Jur. 126. 

2464. Mistake in telegram of acceptance — 

By telegraph clerk.] — Deft, wrote to pltfs. inquiring 
upon what terms they could supply him with 60 
rifles. Pltfs. having answered, stating terms, they 
received a telegram from deft, directing them to 
forward “ the rifles.” They accordingly forwarded 
50 rifles. It turned out that the message as 
directed to be sent by deft, was for ” three ” 
rifles, but the telegraph clerk had mistaken tlie 
word ” three ” for ” the.” Deft, refused to 


till? machine to deft.’s field where, in 
the course of a trial which he proceeded 
to make, a wheel became broken 
which pltf. promised to replace. Five 
witnesses swore that the wheel was a 
material part of the machine, & there 
was some ovidenco that it was not : — 
lldd : pltf. cordd not recover the price, 
as the machine was never delivered in a 
satisfactory working condition. — L aw- 
LOR V. Mumfokd (1882), 4 K. & G. 35. 
—CAN. 

a. MacMnes unsuiUiblf — 

Defendant not retumino them after 
trixil.] — Abell Engine & Machine 
Works Co. v. McGuire (1901), 21 
C. L. T. 358 ; 13 Man. L. K. 454.— CAN. 

b. Giving of time on limit 

bond.] — Kelly v. Thompson (1902), 35 
N. B. R. 718.— CAN. 

c. Sale by unstamped measure— 

Onus of proof.] — Hughes r. Chambers 
(1902), 22 C. L. T. 333 ; 14 Man. L. R. 
103.— CAN. 

d. Inferior quality of poUi- 

ioes,] — Godwin v. Sawyer (Y. T.) 
(1900), 5 W. L. R. 102.— CAN. 


e* Accord satisfaciion.] — 

Steine V. O’Neil (N. W. P.) (1907), G 

W. L. R. 125.— CAN. 


f. Counterclaim.] — Hyde v. 

Reid (1908), 8 W. L. R. 655.— CAN. 


fiT; Delay in delivery of 

goods.] — Edmonton Iron Works v. 


Ckistall (1910), 15 W. L. R. 059, 3 
Alta, L. R. 338.— CAN. 

h. Agreement for purchase to 

he inoperative — Until fulfilnuint of 
certain conditions.] — To an action for 
the pm’chase-prlco of an engine, deft, 
set up two dofenees : (1) that the 

oiighie was not os represented by pltfs., 
(2) that the agreement for purchase 
was not to bo operative until the fulfil- 
ment of certain conditions, which were 
not fulfilled : — Held : deft, gave an 
order for an engine to pltfs. on certain 
conditions this order was accepted 
before cancellation by deft. ; 6c tnore 
was, therefore, a completed contract 
between the parties ; &, as the engine 
was delivered to deft, according to the 
agreement pltfs. were entitled to suc- 
ceed. — Waterous Engine Works Co. 
1?. Wells (1910), 15 W. L. R. 717.— 
CAN. 

k. Defective construction of 

furnace.] — Crocket v. McKay (N. S.) 
(1911), 9 E. L. R. 398, 399.— CAN. 

l. Payment to agent.] — Chap- 

man v. Prest (N. S.) (1911), 9 E. L. R. 
201.— CAN. 


m. J — Bruce Stewart 

& Co., Ltd. v. Wedlock (P. E. I.) 
(1913), 12 E. L. K. 408.— CAN. 

n. Failure to scale tiniber .] — 

Under an agreoment whereby defts. 
pimshosed aJl timber on pltf.'s land, to 


be paid for after defts. liad removed 
t,ho Umber & had had it scaled by a 
Govt, oltielal scaler, defts. loaded a 
scow witli timber, which was allowed 
to drift away 6c was lost before an 
official scaling could take place : — 
Held : as the failiu’O to scale was the 
fault of defts., they could not set that 
up as an answ^cr to an action for the 
recovery of the price of the timber. — 
Rich v. North American Lumber Co., 
Ltd. (1913), 18 B. C. R. 543.— CAN. 

o. Non-dcliverg of material 

part of engine.] — British Canadian 
Agricultural Tractor v. Earle 
(1914), 20 D. L. H. 319.— CAN. 

p. Goods not answering de- 

scription in contract — Defendants not 
examining goods on receipt.] — Iron- 
HiDEs v . Vancouver Machinery Co. 
(1914), 20 W. L. R. 754 ; 29 W. L. R. 
781 ; 15 D. L. R. 603 ; 20 D. L. R. 
195 ; 20 B. C. R. 427.— CAN. 

q. .] — Harford Bro- 

thers & Co. V. Robertson (1832), 0 
WILS. & S. L— SCOT. 

r. — — » Condition precedent un- 
fulfilled.] — A contract for the supply 
of macldnery contained provision for 
payment of the price by certain 
instalments to be paid after production 
of the certifleat-e of the purchaser’s 
engineer that such instalments wore 
duo & payable, A portion of the 
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accept more than 3 rifles : — Held : in an action 
for the price of the remaining 47 rifles, deft, was 
not bound by the mistake of the telegraph clerk, 
& pltfs. therefore could not recover. — Henkel v. 
Pape (1870), L. K. 6 Exch. 7 ; 40 L. J. Ex. 15 ; 
19 W. II. 100; suh nom. IIenckel v. Pape, 23 
L. T. 419. 

Set-off.] — See Set-Off. 

Contracts not under seal — Contracts with cor- 
poration.] — See Corporations, Vol. XIII., pp. 391- 
394, Nos. 1166, 1167, 1175, 1184, 1185, 1192. 

Notice of statutory defence.] — See County 
Courts, Vol. XIII., p. 496, No. 465. 

H. Practice and Procedure, 

Evidence — Of matters forming part of res gesta.] 

— See Evidence, Vol. XXII., jip. 59, 60, Nos. 
335-339. 

Admissibility of unstamped receipt.] — See 

Evidence, Vol. XXII., pp. 266, 267, Nos. 2509, 
2513. 

Interrogatories.] — See Discovery, Vol. XVIII., 
pp. 219, 220, Nos. 1073-1680. 


SuR-SECT. 2 . — Damaoes for Non- 
Acceptance. 


A, In General. 


See Sale of Goods Act, 1893 (c. 71), s. 50 (1). 

2465. When action lies — Sale by auctioneer- 
Failure to take away goods.] — In an action on the 
case, for not taking away goods sold by public 
auction, &; for a loss on the resale, pltf . may recover 
on the count for goods bargained & sold ; ^ it is no 
objection to his right to recover on that/ count, 
that he has not the goods then to deliver, in case 
he had a verdict. — Mertens v. Adcock (1803), 
4 Esp. 251 ; 170 E. K. 709, N. P. 

Annotati(rns : — Dbtd. Hagcdon v. Laing (181.')), 1 Marsh. 

514. Consd. Lamond v. Davall (1847), 9 Q. 13. 1030. 


2466. Delivery by instalments — Parol varia- 
tion of time for delivery.] — Where deft, agreed by 
a written contract to purchase of pltfs. 300 hogs 
of bacon, to be delivered at fixed times it in 
specified quantities, & after a iiart of the bacon 
had been delivcired, requested pltfs. as the sale 
was dull, not to press the delii’^ery of the residue ; 
to which pltfs. assented ; this was to be understood 
only as a parol dispensation of the i)erformance 
of the original contract, in respect to the times of 
the delivery, & therefore was not afl'ected by Stat. 
Frauds ; deft. W'as held liable for not accepting 
the residue wdthin a reasonable time afterwards.-- 
Cuff v. Penn (1813), 1 M. & S. 21 ; 105 E. K. 8. 


Annotatimw : — Distd. Goss v. Nxijreiit (1833), 5 13. & Ad. 
58, Overd. Stead v. llavvber (1839), 10 Ad. & El. j7. 
Refd. Marshall r. Lynn (1840). 0 M. & W. 109 ; Ogle v. 
Vane (1867), L. IL Q. B. 275 ; Tyersv. Itosodalc & Ferry- 
hiU Iron Co. (1873), L. Li. 8 Exch. 305 ; Sanderson v. 
Graves (1875), L. IL 10 Exch. 234 ; Hartley t). Hyrnans, 
[1920] 3 K. B. 475. Mentd. Emmet v. Dcwhiirst (1851), 
3 Mac. & G. 587. 


2467. Sale of future goods.] — If a man sells 

goods to bo delivered on a future day, & neither has 
the goods at the time, nor has entered into any 
prior contract to buy them, nor has any reasonable 
expectation of receiving them by consignment, but 
means to go into the market & buy the goods which 
he has contracted to deliver ; he cannot maintain 
an action for damages for non-performance of the 
contract. — Bryan v. Lewis (1826), Ky. & M. 38(5 ; 
171E. R. 1058, N.P. , 

AnnoUitions .—Overd. llibblewhlte M‘Morlne (1839 , .5 

M. & W. 462. Reid. Mortimer V. MCallan (1840), b 
M. & W. 58 ; Thacker v. Hardy (1878), 4 Q. B. B. 68.>. 
Mentd. Elsworth v. Cole (1836). 6 L. J. E^50 ; Wells 
r. Porter (1836), 2 Bing. N. C. 722 ; 

Wade (1856), 25 L. J. Bey. 7, ii. ; Sikos v. Wild (1861), 1 

B. & S. 587. 

2468. .] — A contract for the sale of 

goods, to be delivered at a future day, is not 
invalidated by tlie circumstance that at the time of 
the contract, the vendor neither has the goods in 
his possession, nor has entered into any contract 
to buy them, nor has any reasonable expectation 
of becoming possessed of tliem by the iime 
appointed for delivering them, otheiwise than 
by purchasing them after making the contract.— 
lIiBBLEWiiiTB V. M‘MoRiNE (1839), 5 M. & W. 462 ; 

8 L. .1. Ex. 271 ; 3 Jur. 509 ; 151 B. R- 1^5. 

Annotatixnis Refd. Mortimer v. M'Callan G84()), b M. & W. 
58 ; Ramloll Tliackoorscydass v. SoojmnmBl Btondmull 
(1818), 4 Moo. Hid. App. 339 ; Thacker v. Hardy (1878), 

4 B. D 685. Menm. Grizewood v. Blane (1851), 11 

C. B. 526 ; Sikes v. WUd (1861), 1 B. & S. 587. 

2469. Goods deliverable on future day 

Bankruptcy of purchaser before day.]— B oorman 
V. Nash, No. 2501, post. 

2470. Sale of unascertained goods.] — Bos- 

well V. Kilborn, No. 1064, ante. 

2471 . Failure to give notice of readi- 

ness to ascertain,] — Tlie goods being 

at buyer’s option until Nov., a letter of ms at the 
end of Oct. declining to receive them, & treatmg 
them as the seller’s : — Held : a sufficient breach. 

The letters contain sufficient evidence ot a retusai 
to receive in Nov. Evidence of notice of readiness 
to weigh is not necessary. Deft, could have had 
the wool weighed if he wished (BYTiES, J.). Hawk 
V. Freund (1858), 1 F. & F. 291, N. P. 

2472. Goods deliverable at buyer s option 

Rejection during option.] — Hawk v. Freund, No. 

2471, ante. , 

2473 . Acceptance of tender — Obligation to 

order goods.]— A.-G. v. Stewards & Co., IjTd. 
(1901), 18 T. L. R. 131, H. L. ^ ^ 

Held. Berk r. IntenmUoual Exp 
MPPll 7 Corn ('aw. 20; Kenwiiigton A KiiignT<Ki)imge 
Elect, ric Lighting C^o. r. Notting Hill Electric Lighting 
Co. (1918), 87 L. J. K. B. 565. 

2474 — .]— A Arm of contractors 

Bicned ‘a tender addressed to the Asylums Com- 
inittec of the Ix/ndon County Council whereby 
th<‘V agreed on the acceptance of i 

supply all or any of the goods named m the schedme 
if & to the extent the same should be ordered by 
the committee, & in any quantity. It was also 


machinery having been rejected by the 
purchaser, an action was brought by 
the sellers for the unpaid balance of the 
purchase-price Avlthout production of 
the engineer’s certificate that the 
balance sued for was due & payable : — 
Held : the production of a cortitlcate 
from the engineer had not been made 
a condition precedent to the right to 
recover payment & accordingly the 
action was competent. — Howden & 
Co.. Ltd. v. Powell Dupery n Steam 
COAL Co.. Ltd., [1912] S. C. 920 ; 49 
So. L. R. 605 ; [1912] 1 S. L. T. 357.— 
SCOT. 


Ship requisUioned by Govern- 
ment .] — Claddaoh S.S. Co., Ltd. v. 


TEVEN & Co., [1919] S. C. (H. L.) 
32 ; [1919] 1 S. L. T. 31 ; 56 So. L. K. 
19.— SCOT. 


PART VIII. SECT. 2, SUB-SECT. 1. -H. 

a. Failure to recover for whole of 
ffoo^ — Whether new action lies for 
amount disallowed.] — Where in as- 
aumpsit for goods sold & delivered, 
pltf. has recovered the value of part of 
the goods contained in his bill of 
particulars, hut not the whole, some of 
the Items being disallowed by the jury, 
under the judge's direction, os not 
proved, no new action can be main- 
tained for such items. — Ramsay r. 
Hamilton (1844), 2 Kerr, 511. — CAN. 


b. Costs— What court will take 
ito considcratum— Unnecessary number 
f defendants’ Vair v. 

'nitkd Frittv & Produce Co. (Man.) 
L905), 2 W. L. R. 54.— CAN. 

ART VIII. SECT. 2, SUB-SECT. 2. A. 

2470 i. When action lies — Sale of 
Tuiscertained £)'"^-5~hUTTERlCK 1 UB- 
ISHINO CO. «. White (1914k 28 

V. L. R. 941 ; 6 W. W. R. 1394 , 18 
). L. R. 636 ; 8 Alta. L. R. 65. — CAN. 

‘c. Necessity for fcTider.]- 

Vhero deft, in this country ordered 
ortain articles of clothing from pltf. 
n England, & on arrival here they were 
■ecelved by pltf.’s agent, who did not 
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Sect, 2.— Remedies of the seller: Sub-sect, 2, A, 

provided that the quantities stated in thf^ schedule 
were those which were estimated as the probable 
requirements for the period of the contract, but 
the committee might at their option require the 
supply & delivery under any item in the schedule 
of goods in excess of the quantity specified in such 
item, <fe the goods were to be delivered at the 
asylums in such quantities at such time & in such 
manner as the committee or the stewai-d might 
order from time to time. The committee did not 
order the amounts specified in the schedule to the 
tender form, & the contractors claimed that they 
were entitled to supply goods to the full amount 
therein specified : — Held : on the tnie construction of 
the contract contained in the doeument of tender, 
the Asylums Committee were under no obligation 
to order any of the goods, but the firm of contractoi*s 
were bound to deliver the goods specified as & 
when they obtained orders for them from the 
committee.^ — ir^EuervAX., Ltd. v. I^ondon County 
Council Asylums & Mental Deficiency Com- 
MiT-rEE (1918), 87 L. J. K. 13. 077 ; 82 J. P. 157 ; 
16 L. G. H. 307. 

Necessity for readiness to deliver .] — See 

Part VI., Sect. 1, sub-sect. 3, arUe. 

What constitutes non-acceptance .] — Sec 

Part VI., Sect. 3, sub-sect. 3, A., ante. 

What constitutes delivery .] — See Part VI., 

Sect. 2, sub-sect. 2, aiiie, 

2475. Who may sue — Agent real principal.] — 
Wliere pltf. made a writtor contract for the sale 
of goods, in which he describiid himself as the agent 
of A., A the buyer accepted & paid the price of a 
portion of the goods, had then notice that 
pltf. was himself the real principal in the trans- 
action, & not the agent of A. : — Held : pltf. might 
sue in his own name for the non-acceptance of & 
non-payment for the residue of the goods. — 
Payner V. Ghote (1840), 15 M. & W. 359; 10 
L. J. Ex. 79 ; 8 L. T. O. S. 474 ; 153 E. li. 888. 
AnnoUiUo'tis : — Consd. Cox v. Hubbard (1847), 4 C. H. 317. 

Refd. Schmaltz v. Avery (1851), 16 Q. B. 055 ; Tetley v, 
Shand (1871), 25 L. T. 658. Mentd. Gillctt r. OlTor 
(1855), 18 C. B. 905. 

2476. Against whom action lies — Administrator.] 

— PItfs. entered into an agreement with C. to 
supply him with a certain quantity of slate 
immediately ; with a certain other qiiantity 
monthly, at a fixed price ; & with any further 
quantity, montlily, that 0. might require. C. 
engaged to receive the slate, not exceeding 200 
tons per month ; & the agreement was to be in 
force till Jan. 1, 1838: — Held: pltfs. might sue 
the administrator of C. for I'efusing to receive slate 
sent, in pursuance of the contract, after O.’s death 
before Jan. 1, 1838. — Wentworth v. Cock 
(18.39), 10 Ad. k. El. 42 ; 2 Per. k Dav. 251 ; 8 
L. J. Q. B. 230 ; 3 Jur. 340 ; 113 E. R. 17. 

Annotations .‘—ConsiSL, Cooper v. Jarman (1866), L. II. 3 
Eq. 98. Hen^. Taylor v. Caldwell (1863), 2 Now Hop. 
198. 

2477. Director — Joining board after forma- 
tion of contract.] — The declaration contained a 

tender them to nor leave them with 
deft., but demanded payment for 
them, which wa« refused : — Held : an 
action for {foods sold & delivered would 
not lie, but pltf. should have declared 
specially for the non-acceptance. — 

Lane v. Melville (1833), 3 O. S. 124. 

—CAN. 

d. — “■ Purchaser repudiating con- 
trad before goods have passed .] — Gold 
Medal Furniture Co. v. Homestead 
ART Co. (Alta.) (1919), 45 D. L. K. 

253.— CAN. 

e. Sale of hay — Failure to 


count for not accepting or paying for machinery 
made for defts., according to a siiecial contract, k 
also a coimt for goods bargained k sold. Defts. 
were members of a provisional committee of a co., 
which had entered into a wiJtten contract for tlie 
macliinery before M., one of defts., joined the 
committee. Under this contract pltf. was to have 
monthly payments on account of the work while 
in progress, not exceeding the price of the work 
done k materials supplied for the time being. 
After M. joined the committee, several payments 
were made on account of the work, k alterations 
suggested k adopted, with his sanction ; k he also 
took an active part in superintending the work k 
making experiments with it : — Held : there was 
no ground for implying a new contract after M. 
joined the committee ; k his acquiring an interest 
in the subject-matter of tlie contract previously 
entered into would not make him liable on such 
contract ; he was not liable on the count for goods 
bargained k sold, because, if the property in 
successive portions of the machinery, while the 
work was in progress, did pass from time to time 
by the payments on account, it passed according 
to the terms of the special contract, to which he 
was not a party. — Beale v. Mouls (1847), 10 
Q. B. 970 ; 5 Ry. k Can. Cas. 105 ; 10 L. J. Q. B. 
410; 11 Jur. 845; 116E. R. 370. 

Annotation : — Mentd. Nowton v. Belcher (1848), 6 By. & 

Can. Cas. 38. 

2478 . Discovery.] — In an action for a breach of 
contract in not accijpting goods, to which deft, 
pleaded fraud, a judge having made an order for 
the inspection of coifespondence between pltfs. 
k the consignors of the goods k pltfs. k their 
broker, after the contract k alleged breach : — 
Held : the oi'der was properly made in the exercise 
of the discretion of the judge. — COLMAN v, True- 
man (1858), 3 II. k N. 871 ; 32 L. T. O. S. 134 ; 
157 E. R. 720 ; suh nopi. ('olp:man v, Truman, 
28 L. J. Ex. 5. 

Annotations : — Distd. Chartered Bank of India, Australia 

& China v. Rich (1863), 4 B. & S. 7.3. Refd. Woolley v. 

North London By. (1869), L. B. 4 (X I*. 602 ; Cossoy v. 

L. B. & S. C. By. (1870), L. B. 5 C. P. 146 ; Fenner r. 

London & South Eastern By. (1872), L. B.. 7 Q. B. 767. 

2479 . Interrogatories.] — Where in an action foi* 
not taking fruit k for tluj price of it, the statement 
of claim gave tlie number of pots of fruit sold, 
leave was refused to deft, to administer interro- 
gatories as to the weight of the fruit sold before 
delivering the statement of defence. — ^Anon. 
(1870), 1 Char. Cham. Cas. 100. 

2480 . Joinder of third party — Sub-purchaser — 
Alleged breach of warranty by vendor.] — To a 
claim by pltfs. for not accepting 183 chests of 
sliellac according to contract, defts., among other 
defences, raised the defence that the shellac was 
not of the quality contracted for. Defts. had 
contracted with Messrs. R. k Messrs. T. 
respectively for the sale to them of 50 chests on 
the same terms as their contract with pltfs., k 
defts. cited Messrs. R. k T. under R. S. C., Ord. 10, 
r. 18. Messrs. R. consented to be bound by the 
judgment in the action as to the quality of the 
shellac : — Held : Messrs. R. k T. had been 

Hoi^tman V. MoLauohlin Motor Car 
Co., Ltd., [1921] 1 W. W. B. 259 ; 
56 D. L. K. 724.— CAN. 

g. Improper rejection of goods.] 

— SiauRDSON V. Robinson (Wilijam) 
Co., Ltd., [1925] 2 D. L. R. 19.— CAN. 

h. Against trustee in hank- 

ruptcy of insolvent purchaser.] — Re 
Thompson Knitting Co., Ex p, 
Beaver & Wole, [1925] 2 D. L. R. 
1007 ; 56 O. L. R. 625.— CAN. 

k. Admissibility of evidence — To 
prove verbal agreement of defendantr— 


give shipping orders within rcasimable 
time — Waiver o f breach. ] — Scott 
(James) & Co., Ltd. v. McCain 
Produce Co., Ltd. (1920), 47 N. B. R. 
230.— CAN. 

f. Reservation of property in 

vendor — Non-acceptance by purchaser.] 
— If by the terms of a contract tor 
purchase of a certain chattel the 
property therein Is not to vest in the 
purchaser until the price is paid in full, 
the vendor’s remedy on non-accept- 
ance is for damages, & he cannot claim 
for the balance of the purchase -price. — 
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properly cited under R. S. C., Ord. 16, r. 18, & the 
ct. directed under r. 21 that Messrs. T. should bo 
at liberty to appear & defend the action so far as 
regarded the question of the quality of the shellac 
& they should be bound by the finding of the jury 
on that question. — B enecke v . Frost (1876), 1 
Q. B. D. 419 ; 45 L. J. Q. B. 693 ; 34 L. T. 728 ; 
24 W. R. 669 ; 3 Char. Pr. Cas. 32. 

Annotations : — Apld. Schneider v, Batt (1880), 50 L. .T. Q. B. 

389. Consd. Hornby v. Cardwell (1881), 8 Q. B. D. a29. 

Refd. Barton v. L. & N. W. Ry. (1888), 38 Ch. D. 141. 

R. Defences to Action, 

See Sale of Goods Act, 1893 (c. 71), s. 50 (1). 

2481. All goods not ready for delivery — Sale of 
fruit — Delivery when available.] — S crimshaw v, 
Westby (1704), 6 Mod. Rep. 302 ; 87 E. R. 1041. 

2482. Seller unable to deliver — Action by 
auctioneer — Failure to remove goods sold — Re- 
sale by auctioneer.] — M ertens v . Adcock, No. 
2465, ayite. 

2483. Credit unexpired.] — Credit unexpired is no 
defence to a count for not accepting goods, if they 
have not been accepted according to the contract. 
— Foster v . Fades (1860), 2 F. & F. 103, N. P. 

2484. Plaintiff suing under different contract.] — 
Page v , Cowasjee Edurtee, No. 2387, ante, 

2485. Arbitration clause — Award made — Plain- 

tiff not heard by arbitrators.] — Deft, contracted to 
buy of pltf. certain cotton to arrive in Liverpool, 
per ship or ships, from Bombay, Mar. or Apr. ship- 
ment, on the terms of the rules of the Cotton 
Brokers’ Assocn. of Liverpool, by which it was 
stipulated that the name of the ship should be 
given to the buyer within two calendar months 
“ after the date of shipment named in the con- 
tract,” that in default thereof the buyer iriight 
cancel the contract ; & also that ” in case of any 
dispute arising out of any contract ” the matter 
should be referred to two members of the Cotton 
Brokers’ Assocn. for settlement. Pltf. gave the 
name of the ship, on which the cotton was 8hij)ped 
within two calendar months after Apr., but not 
within two calendar months after Mar., when the 
cotton was actually shipped. Deft, therefore dis- 
puted his liability to accept the cotton, & caused 
arbitrators to be appointed in the mode provided 
for by the mles, who, upon having the documents, 
but neither of the parties, before them, <fc without 
giving pltf. any opportunity of being luiard, made 
an award in favour of deft., on the ground that 
the shqiment was not declared in time. Pltf., 
however, sued deft, for not accepting the cotton, 
& deft, pleaded the award in bar to such action : — 
Held: (1) the dispute, though involving the 
question as to the construction of the contract, 
was one which by the rules the parties agreed to 
refer ; (2) the fact of pltf. not having had any 

opportunity of being heard befoi’c the arbitrators 
was no answer to the plea of the award, but was 
only a ground for applying to the equitable 
jurisdiction of the ct., to have the award set aside. 
— Thorburn V. Barnes (1867), L. R. 2 C. P. 384 ; 
36 L. J. C. P. 184 ; 16 L. T. 10 ; 15 W. R. 623 ; 
2 Mar. L. O. 459. 

Annotations: — yls to (2) Refd. Baohe v. BiUiDgham, [1894] 


1 Q. B. 107 ; Oppcnhelm v. Mahomed Ilaneef, [1922] 
1 A. C. 482 ; Scrlmagrlio v. Thornett & Fehr (1921), 131 
L. T. 174. Generally, Mentd. Sadler v. Smith (1869), 

Ij, R. 4 Q. B. 214. 


2486. Conflict of laws.]— A vendor resident 

in Scotland, & a purchaser resident in England, 
agreed for the sale & purchase of goods to be 
delivered in Scotland. The agreement contained 
a clause that any dispute should be “ settlcnl by 
arbn. by two members of the London Corn 
Exchange, or their umpire, in the usual way.” 
The vendor brought an action against the pur- 
chaser in the Scottish ct. for non-acceptance of 
the goods according to contract. The purchaser 
pleaded the arbn. clause. The Scottish ct. held 
that the arbn. clause, not being good according 
to Scottish law, afforded no defence to the action : 
— Held : the intention of the parties gathered 
from the whole contract, was that it should be 
governed by English law, & the arbn. clause, being 
good in English law, & not fundamentally opposed 
in principle to the law of Scotland, was a good 
defence to the action. — Hamlyn & Co. v, Talisker 
Distillery, [1894] A. C. 202 ; 71 L. T. 1 ; 58 
J. P. 510 ; 10 T. L. R. 479 ; 6 R. 188, H. L. 
Annotations: — Consd. Crosland v, Wrigley (1895), 73 L. T. 
60 ; South African Breweries v. King, [1899] 2 Ch. 173.; 
Apld. Spurrier v. La Cloche, [1902] A. C. 44C ; British 
South Africa Co. v. Do Beers Cousolidated Mines, 11910] 
1 Ch. 354. Consd. Pena Copper Minos v. Rio Tinto Co. 
(1911), 105 L. T. 846 ; Jones v. Oceanic Steam Navigation 
(^o., 11924] 2 K. B. 7.30. Apld. N. V. Kwik Hoo Tong 
Handel Maatschappij v. Finlay, [1927] A. C. 604. Refd. 
Royal Exchange Assce. Corpn. v. Sjoforsakrings Akt. 
Vega, [1902] 2 K. B. 384 ; Hansen v. Dixon (1906), 96 L. T. 
.32 ; Hicks r’. Maxton (1907), 1 B. W. C. C. 150 ; Re 
]VIa<‘.konzic, Mackenzie v. Edwards-Moss, [1911] 1 Ch. 578 ; 
Cameron v. Chiddy, [1914] A. C. 651 ; Sanderson ij. Armom* 
(1922), 91 L. J. P. C. 167. Mentd. D6ch6ne v. City of 
Montreal (1894), 11 R. 319. 


2487. Failure of plaintiff to tender documents — 
No agreement or trade usage.] — By a contract in 
writing, dated Sept. 17, 1915, pltfs. agreed to sell 
& defts. to buy “ about 12,000 dressed sheepskins 
for prompt shipment & about 33,000 ditto for 
shipment as quickly as possible . . . c.i.f. London 
or liverpool. Payment : Net cash against docu- 
ments on arrival of the steamer.” The goods were 
shipped by three different sbjamers. The first 
two shipments were taken up A paid for, but defts. 
refused to take up the documents for the third 
shipment on the ground that they had never been 
tendered to them, A tliat they were not informed 
of the vessel’s arrival until a date outside the 
contract date for delivery : -Held : in these cn- 
cumstances defts. had been guilty of breach of 
contract. 

It is s*aid that pltfs. should have tendered the 
documents to defts. at deft.’s office. In the absence 
of any express stipulation to this effect or some 
trade usage or course of business between the 
parties importing such a stipulation, I doubt 
whc'ther the obligation on the vendor exists 
(Atkin, J.). — Stein, Forbes A Co. v. County 
Tailoring Co. (1916), 86 L. J. K. B. 448; 115 
I.. T. 215 ; 13 Asp. M. L. C. 422. 

Annotation: — Mentd. Colley v. Overnoas Exporters, [1921] 

3 K. B. 302. 

2488. Illegality of contract.] — By Seeds, Oils A 
Fats Order, 1919, made under Defence of the 


To receive certain amount of oiZ.] — 
Noble v. Spencer (1868), 27 U. C. R. 

210.— CAN. 

1. Claim for price of goods — 
Whether different from claim for dam- 
ages for non-acceptance.] — A claim for 
the price of goods sold Is a cause of 
action of a different natxiro from a 
claim for damages for non-acceptance 
of goods pursuant to a contract. — 
Anderson Wrioiit & Co. v. Kala- 
OARLA SUimNABAIN (1885), I. L. R. 12 
Calc. 339. —IND. 


PART VIII. SECT. 2, SUB-SECT. 2.~B. 

m. Failure to deliver goods.] — 
Kennedy v, Joyce (N. W. T.) (1905), 
1 W. L. R. 197.— CAN. 

n. Delay in delivery,] — Gaar Scott 
Co. v. Ottoson (1911), 16 W. L. R. 
663 ; 21 Man. L. R. 462.— CAN. 

o. .1 — Buddree Doss v. Ralli 

(1881), I. L. R. 6 Calc. 678 ; 8 C. L. R. 
294.— IND. 

p. .] — Where a person who 


agreed to piuxihaso certain goods 
repudiated the contract on the ground 
that the goods were not tendered by 
the seller within the time alleged to 
have been agreed, & thereupon the 
seller accepting the repudiation sued 
1dm for damages for breach of contract, 
& the buyer pleaded non-liability not 
oidy on the ground that the goods were 
not tendered within the agreed time 
but also on the ground that the goods 
tendered were not of the agreed 
quality : — Held : the buyer, having 
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Sect. 2. — Remedies of the seller: Suh-sect. 2, 

a (g).] 

Healm Regulations, ** a person shall not either 
on his own behalf or on behalf of any other person 
buy or sell or otherwise deal in . . . any of the 
articles specified in the schedule hereto, whether 
situated within or without the United Kingdom, 
except under & in accordance with the terms of a 
licence issued by or under the authority of the 
Food Controller.” Linseed oil was one of the 
articles specified in the schedule. 

During the operation of the Order pltf. sold to 
deft, a quantity of linseed oil. Pltf. had a licence 
under the Order, & before entering into the con- 
tract he asked deft, whether he had a licence under 
the Order, & deft, told pltf. that he had. Deft, in 
fact had not a licence. The licence to pltf. pro- 
vided that sales for delivery within the United 
Kingdom were only to be made to persons holding 
a licence. Pltf., being induced by the misrepre- 
sentation of deft. & in the honest belief that he 
had a licence, entered into the contract of sale. 
Deft, subsequently refused to accept delivery of 
the linseed oil on the ground that the contract was 
illegal, as he, deft., had no licence under the Order. 
In a claim for damages for non-acceptance of the 
oil : — Held : as deft, had no licence, the contract 
of sale was prohibited by the Order &> was there- 
fore illegal, & as the prohibition was in the public 
interest no claim could bo made under the con- 
tract. — Ite Mahmoud & Ispahani, [1921] 2 K. B. 
710 ; 125 L. T. 101 ; sid) nom. Mahmoud v. 

Ispahani, 90 L. .T. K. B. 821 ; 37 T. L. R. 489 ; 
20 Com. Cas. 215, 0. A. 

2489. Impossibility of perfe rmance — Government 
restrictions on export.] — By contracts dated 
Nov. 1 & 2, 1917, a firm of jute manufacturers 
contracted Id sell to a firm of merchants certain 
quantities of jute goods, one half to be delivered 
in Jan. & the remainder in Feb. 1918, delivery 
to be f.o.b. Dundee. On the passing of the Jute 
(Export) Order, dated Nov. 27, 1917, the sellers 
wrote the buyei’S asking for a guarant/oe that the 
goods would not be exported from the United 
Kingdom, or if the goods were for export for the 
necessiiry permit from the War OlYice. Applica- 
tion was made for a permit, but it was refused. 
The buyers then cancelled the contracts. In an 
action for damages at the instance of the sellers 
for breach of contract : — Held : the Jute (Export) 


Order & the refusal of the permit had not the 
effect of voiding the contract, there being no 
contractual terms, express or implied, as to the 
market in which the goods were to be disposed of, 
& accordingly the buyers were in breach of con- 
tract in refusing to take delivery. — McMaster & 
Co. V, Cox, McEuen & Co., [1921] S. C. (II. L.) 
24 ; 68 Sc. L. R. 70, H. L. 

.] — Compare Contract, Vol. XII., pp. 392- 

398, Nos. 3201-3228. 

Breach of warranty.] — Part III., Sect. 19, sub- 
sect. 2, C. (a), ante. 

Exercise of right of rejection.] — See Part VI., 
Sect. 3, sub-sect. 3, ante. 

Deed of arrangement — Action by dissenting 
creditor.] — See Bankruptcy, Vol. V., p. 1145, No. 
9293. 

C. Measure of Damages. 

(a) In General. 

See Sale of Goods Act, 1893 (c. 71), s. 50 (2), efc, 
generally, Damages, Vol. XVII., pp. 78 el seq. 

2490. Actual loss sustained.] — Laird v. Pim, 
No. 2395, anie. 

2491. .] — CoRT V. Ambergate, etc., Ry. 

Co., No. 1472, ante. 

2492. .] — Birchgrove Steel Co., Ltd. v. 

Shaws Brow Iron Co. (1891), 7 T. L. R. 240, 
H. L. ; affg. S. C. suh nom. Shaw’s Brow Iron 
Co., Ltd. v. Birchgrove Steel Co., Ltd. (1889), 
0 T. L. R. 50, C. A. 

2493. Goods resold.] — Maclean v. Dunn, 

No. 2371, ante. 

2494. -.] — ^Where a contract is re- 
pudiated & the article" resold within a reasonable 
time from the repudiation, the measure of damages 
is the difference between the price of the article at 
the time of the contract & of the resale. — Stewart 
V. Cauty (1841), 8 M. & W. 160 ; 2 Ry. & Can. 
Cas. 616; 10 L. .1. Ex. 348; 5 Jur. 411 ; 151 
E. R. 992. 

2495. .] — Re Nathan, Ex p. Staple- 

ton, No. 2377, anie. 

2496. .] — (1) Wliere one party to a 

contract repudiates it upon grounds which give 
him no right to repudiate, he waives the obligation 
upon the other party, who accepts such repudia- 
tion, to show that he is ready & willing to perform 
the contract even though facts are subsequently 
discovered by the first party which would have 


repudiated the contract on one ground, 
viz. that the goods were not tendered 
within the time .agreed, could not 
plead non-liability on another ground, 
viz., that the goods were not of the 
agreed quality. — Nanniur (alias 
Ramier) V. N. M. Ravalu Iyer, 
Nagasamy Iter Co. (1925), 1. L. R. 
49 Mad. 781.— IND. 

q. Contract cancelled hy mutual 
consent .] — Geddes Brothers u. Ameri- 
can National Red Cross, [1921] 1 
W. W. R. 185 ; 55 D. L. 11. 194 ; 61 
S. C. R. 143.— CAN. 

r. Itepresentation in Chinese not under 
stood by buyer — No consensus ad 
idem.] — An Sixain Shoke v. Moothia 
Chetty (1899), I. L. R. 27 Calc. 403 ; 
L. R. 27 Ind. App. 30 ; 4 C. W. N. 
45.3.— IND. 

t. Goods not in possession of 
seller when contract made .] — Muloitand 
Chandolia V. Kundanmull (1919), 
I. L. R. 47 Calc. 458.— IND. 

PART VIII. SECT. 2. SUB-SECT. 2.— 
C. (a). 

— 24901. Actual loss mistained.] — 
Phillips v. Merritt (1843), 2 C. P. 
513.— CAN. 

249011. .1 — CHAPMAN V. Larin 

1879), 4 B. C. U. 349.— CAN. 


2490 iii. .] — Sawyer v. Basicer- 

VILLE (1891), 10 Man. L. R. G52.— €AN. 

2490 iv. .] — Imperial Bank v. 

Hull (1901), 5 Terr. L. R. 313.— CAN. 

2490 V. .1 — In estimating the 

amount to ho allowed to the vendor for 
damages for the deliberate & unjusti- 
fiable refusal by the buyer to accept 
the goods bargained for, the judge or 
jury trying the action is not limited hy 
Sale of Goods Act, R. S. M., 1902 
(c. 152), 8. 49 (b), to the difference 
between the contract & the market 
price, but may, imder sec^t. 49 (a), 
allow any loss directly & actually 
resulting. In the ordinary course of 
events, from the buyer's brooch of 
contract. — Bank of Ottawa v. Wilton 
(1909), 10 W. L. R. 331.— CAN. 

2490 vi. .] — Deft, agi'ood to buy 

tobacco from pltfs. at the rate of $300 
per week. This deft, failed to do & 
ultimately ceased to deal with pltfs. : — 
Held : pltfs. could not recover damages 
simply by showing an estimate of loss 
from failure to purchase. — Crowe v. 
Gough (1910), 8 E. L. R. 45.— CAN. 

2490 vii. .] — Somervell Bro- 

thers u. Trotter (Alta.) (1912), 21 
W. J.. R. 143.— CAN. 

2490 viii. .]— Brunswick Balke 

Collkndbr Co. op Canada, Ltd. v. 


FAJ.8ETTO (1915), 34 O. L. R. 380 ; 9 
O. W. N. 27.— CAN. 

2490 ix. .] — Provincial Fox Co. 

V. Tennant (1915), 48 N. S. R. 555.— 

CAN. 

2490 X. .] — Consolidated Plate 

Glass Co. v. McKinnon Dash Co. 
(1918), 41 O. L. R. 188 ; 13 O. W. N. 
225 ; 40 D. L. R. 47.— CAN. 

2490 xi. .] — Bradley v. Bailey 

(Ont.) (1922), GO D. L. R. 441.— CAN. 

2490 xii. .] — General Supply 

Co. op Canada, Ltd. v. O'Neill 
Morkin Machinery Co. (Alta.), [1923] 
2 W. AV. R. 928.— CAN. 

2490 xiii. .] — In an action for 

damages for non -acceptance of goods, 
the measure of damages is the estimated 
loss directly & naturally resulting in 
the ordinary course of events from the 
buyer’s breach of contract. — Record 
Foundry & Machine Co., Ltd. v. 
Garson, [1923] 2 D. L. R. 142 ; 50 
N. B. R. no.— CAN. 

2493 i. Goods resold.] — Action 

for price of goods sold. Pltfs. shipped 
goods which deft, refused to accept. 
Pltfs. then resold, & now sued for 
their loss : — Held : pltfs. had fully 
performed their contract & are entitled 
to recover their loss. — Haffner v. 
C’UMMING (1908), 9 W. L. R. 621. — CAN. 
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justified his repudiation if it had been based upon 
them, 

(2) In a contract for delivery by instalments 
the ct. must see whether each party was ready & 
willing to perform his part of the contract at the 
time for delivery of each instalment (Collins, 

M.R.). 

A contract provided for the sale of rosewood 
for shipment in 1903, to bo delivered at Hull in 
ii^talments during that year, cash payable against 
bill of lading. While the first consignment of 
rosewood was on the sea, the buyers repudiated 
the contract & refused to accept any rosewood 
under it upon the ground that the seller had com- 
mitted a breach of a collateral oral agreement not 
to supply rosewood to any other person in the 
trade during 1903. When the bill of lading for the 
first consignment was tendered to the buyers they 
refused to accept it or to pay for the rosewood 
comprised in it ; the rosewood was therefore sold 
by the seller as against the buyers, & the seller 
claim'ed as damages from the buyers for their 
refusal to accept the consignment the difference 
between the contract price & the price at which 
it was sold as against the contract. The second 
consignment, consisting of the balance of the rose- 
wood, was likewise refused by the buyers on the 
same ground & sold as against them. It subse- 
quently came to the knowledge of the buyers that 
a portion of the rosewood in the first consignment 
did not a^wer the description of the quality of 
rosewood in the contract, & it was admitted that 
there was some inferiority in a portion that would 
be compensiitcd for by an allowance of about 
6 per cent, on the value of the consignment. The 
second consignment was in accordance witli the 
contract. The seller having sued the buyers for 
damages for not accepting the rosewood, the judge 
at the trial found as a fact that the collateral oral 
agreement relied upon by the buyers had never 
been entered into : — Held : (3) the original 

repudiation of the contract by the buyers was 
wrongful, & by refusing to take delivery of the 
consignments on arrival on tlie ground that they 
had already repudiated the entii*e contract the 
buyers had waived the performance of conditions 
precedent on the part of the sellers ; (4) the sellers 
were entitled to damages based uiion the difference 
between the contract price of the rosewood & the 
price at which it had been sold by them as against 
the contjuct. — Braithwaite v, Foreign Hard- 
wood Co., 11905] 2 K. B. 543 ; 74 L. J. K. B. 688 ; 
92 L. T. 637 ; 21 T. L. K. 413; 10 Asp. M. L. C. 
52 ; 10 Com. Oas. 189, C. A. i > 

Annotations: — As to (1) Consd. Tayor v. Oaks, Koucoroni 

(1922), 127 L. T. 2(37 ; Hritish & Boningtons v. North 

Western Cachar Tea Co., [1923] A. C. 4S. Refd. McKenna 

V. City Life A.ssco. (1919), 88 L. J. K. B. 1223. As to 

(3) Refd. Colley v. Overseas Exporters, [1921] 3 K. B. 

302. Oenrrally, Refd. Acties Nord-Ostorso Rederict v. 

Casper, Edgar (1923), 28 Com. Cas. 222. 

24-97. ] — A vendor gave a warranty 

of sound workable condition on the sale of a horse. 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the horse. 
The vendor then put it up at auction as “in 
dispute,” & without a warranty, when it was 
sold for about £40 less than the contract price. 
In an action for the difference between the price 
realised at the auction & the contract price : — 
Held : (1) this was not the proper form of action ; 
(2) the action must be for damages ; (3) the con- 
ditions of the auction sale were not a test of the 
value of the horse, the auction being of a horse 
“ in dispute,” & without warranty, & quite 
different from the original contract conditions ; 
(4) pltf. was not entitled to more than nominal 

J. — ^VOL. XXXIX. 


damages, as he had failed to prove his damages 
to be the difference between the contract price & 
the price realised at the auction. — ^Mackun v. 
Newbury Sanitary Laundry (1919), 63 Sol Jo. 
337, D. C. 

2498. Nominal damages — Rise in market 

price.] — Where the seller brings an action for the 
non-acceptance of goods the price of which has 
risen since the contract was made, the judge is 
bound to tell the jury only to give nominal 
damages (Martin, B.). — Prehn v. Royal Bank 
OF Liverpool (1870), L. R. 5 Exch. 92 ; 30 
L. J. Ex. 41 ; 21 L. T. 830 ; 18 W. R. 463. 
Annotations : — Refd. WoUls Chlorine Syndicate v. American 

Alkali Co. (1901), 17 T. L. R. 656. Mentd. He Oriental 

Commercial Bank (1871), L. R. 12 Eq. 501 ; Larios v, 

Bonany y Gnrety (1873), L. R. 5 P. C. 346 ; Re General 

South American Co. (1877), 7 Ch. D. 637 ; Re English 

Bank of the River Plate, Kx p. Bank of Brazil, [1893] 

2 Ch. 438 ; Banqne Populaire do Bienne v. Cav6 (1895), 

1 Com. Cas. 67 ; Barnett v. Hart No. 1 (1903), 48 Sol. Jo. 

14 ; Wilson V. United Counties Bank, [1920] A. C. 102 ; 

Sassoon r. International Banking Corpn., [1927] A. C. 

711. 

2499. Conditions of resale differing 
from contract conditions.] — Macklin v, Newbury 
Sanitary Laundry, No. 2497, ante. 

2500. Difference between contract price & 

cost of production — Sale of coal.] — Pltf. co., colhery 
owners, contracted to supply, & deft, co., dealers 
in coal, in London, contracted to purcliase, 3,250 
tons of old Silkstone coal, at 19^?. a ton, to be 
delivered to & taken by defts. at the pit’s mouth 
in equal monthly quantities, extending over a 
period of nine months. During several of the 
months (lefts, failed to send waggons forward to 
accept the full quantity they were bound to accept, 
& wliich pltfs. were ready & willing to supply in 
^uch months, & defts. therein made default. The 
coal of pltfs.’ colliery was a perishable coal, 
deteriorating rapidly in quality if stacked or stored 
above ground, & it was not the ordinary course of 
business, nor a reasonable coiuse for the coUiery 
owner, to raise such coal, except to supply con- 
tracts previously entered into, & it was raised as 
far as possible from day to day to supply tlie 
waggons arriving to receive it, into wMch it was 
delivered direct from tlie pit’s mouth. Such coal 
already raised could be. So frequently was, sold in 
small quantities in the London Coal Exchange by 
colliery owners, when a timck of coal had been 
refused by a customer, or had been sent astray, or 
when from any other i*eason coals ah’eady^raised 
were left on their hands, but not otherwise.^ 

An action was brought by pltfs. to recover 
damages from defts. for breach of contract in 
failing to take the full monthly quantity of coals : 
— Held : the amount of damages pltfs. were 
entitled to recover was the difference between 
the cost of raising the coal, added to the value of 
the coal itself remaining unraised in the mine, 
whatever those two heads of calculation might 
amount to, & the contract price of 19s. a ton, & 
such amount could be accurately calculated & 
ascertained by persons familiar with the subject, 
without actually raising & selling the coal which, 
being of a perishable natme, was not readily or 
profitably to be so disposed of, &^ltfs. were not 
bound to have so raised & sold it. — Silkstone & 
Dodsworth Coal & Iron Co., Ltd. v. Joint 
Stock Coal Co., Ltd. (1876), 35 L. T. 668 ; 41 
J. P. 41. 

2501 No available market.] — The damages 

for the breach of a forward contract to accept 
goods for wliich there is no market, is the full 
amount of the damage actually sustained, the 
person who broke the contract not being put to 
additional cost by reason of the other party not 

u u 
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doing what he ought to do, as a reasonable man, 
& he on the other hand not being bound to do 
otherwise than in the ordinary course of his 
business. 

Pltfs. contracted to sell to deft. 15,000 tons of 
cannel coal in weekly quantities, the deliveries 
not to commence before June, at 20s. per ton, 
payable by monthly instalments, deft, not to sell 
in certain specified places. 

Deft, repudiated the contract in July, but pltfs. 
attempted to come to terms with him, & did not 
treat it as broken until Sept., when, there being 
no regular market for cannel coal, they tried 
without advertising to find another purchaser, 
according to the ordinary course of their own 
business. After several failures, the coal was 
sold at 195. per ton : — Held : pltfs. were entitled 
to the full amount of the difference between the 
contract price that which they obtained. — 
Dunkirk Colliery Co. v. Lever (1879), 41 L. T. 
033, C. A. ; affd. suh nom. Ellis Lever & Co. 
Dunkirk Colliery Co. (1880), 43 L. T. 706, 
H. L. 

2502. -1 — The Vic co. were in volun- 

tary liquidation. Before the winding up they had 
ordered certain machines to be made by a firm of 
engineers, which, owing to the winding up, they 
were unable to accept. Tlie creditors luit in a 
claim for damages for £1,167 135. 6d., being the 
amount of the profits which they estimated they 
would have made, if the contract had been carried 
out. The liquidators rejected this claim, & the 
judge referred the matter ^o the district registrar 
for an inquiry for what sun , if any, appcf s. should 
be allowed to prove in the winding up in respect 
of the items of machinery included in their claim, 
ordered by the co. but not delivered. The registrar 
divided the machines as to which claims were 
made into two classes : (a) Machines which had 
been comiDleted by the creditors before the date 
of the winding up, retained by the creditors for a 
time, & then somewhat altered & sold to other 
customers at a price less than the contract price. 
On these he allowed the difference between the 
l)rice realised & the contract price plus the esti- 
mated cost of the alterations, a sum amounting 


to £28 instead of £162 195. claimed. (6) Machines 
which would have been wholly or partially manu- 
factured by the creditors, on which they had done 
no work, but for some of which they had pur- 
chased subordinate parts ready made, which they 
had afterwards used in fulfilling other orders. 
On these, the registrar thought that the creditors 
were entitled to have the loss of profits taken into 
account ; but he held that the actual loss directly 
or naturally resulting from the breach of contract 
did not amount to anything approaching the whole 
of such prospective profit, & he assessed the 
damages at £280 instead of the £1,002 l 5 . 3d. 
claimed. There was no available market for the 
goods & no evidence that claimants could not have 
carried out the contract as well as all their other 
contracts : — Held : claimants were entitled to the 
whole of the profits which they claimed. — Ee 
Vic Mill, Ltd., [1913] 1 Oh. 465 ; 82 L. J. Ch. 
251 ; 108 L. T. 444 ; 57 Sol. Jo. 404, C. A. 
Annotations :—Consd, Hill v. Showell, Edwin (1918), 87 

L. J. K. B. 1106 ; Swift v. Board of Trade, [1925] A. C. 

520. 

2503. Unmanufactured article — Not loss of antici- 
pated profits.] — The ordinary rule as to the measure 
of damages in case of breach of contract to accept 
a manufactm'ed article, applies equally in the case 
of an unmanufactured article. 

Where, therefore, in the case of an unmanu- 
factured article, there is a market price at the date 
of breach, the profits that would have arisen from 
the contract, the losses sustained through its 
breach, cannot be considered as elements of the 
damage. — Tredegar Iron & Coal Co. v, (tIelgud 
(1883), 1 Cab. & El. 27. 

Where available market.] — See Part VIIT. 
Sect. 1, sub-sect. 2, C. (6), post. 

Special damages.] — See Sect. 3, sub-sect. 8, post. 

Assessment of damages — Amount due in foreign 
currency.] — See Damages, Vol. XVII., p. 159, 
No. 600. 

(b) Where Available Marhet, 

See .Sale of Goods Act, 1893 (c. 71), s. 50 (3). 

2504. Difference between contract price & market 
price — At date of breach.] — Wheiv a person, who 
had contracted for a certain quantity of oil, to be 
deliveiud to him at a future day, fi-t a (certain price, 
became bkpt. before tliat day arrived, obtained 


2503 i. Unmanufactured article — Not 
loss of anticipated profits.] — Ontario 
Lantern Co. v. Haiviilton Brass 
Manufacturing Co. (1890), 27 A. II. 
316.— CAN. 

a. Whether g,genV8 commission 
allowed.] — It appeared in an action to 
recover damages for breach of contract 
that pltf. had, through his agent, con- 
tracted to sell & deft, to purchase 
certain sheep, & that deft, had refused 
to complete the purchase. There was 
evidence that pltf. was liable to pay the 
agent commission : — Held : the cora- 
inlssion payable by pltf. to his agent 
was not an item of damage recoverable 
in the case. — O’N eill v. WmTTAKER 
(1918), 18 S. R. N. S. W. 39; 35 
N. S. W. W. N. 12.— AUS. 

b. Whether separate action lies — 
Ttedelivery of wheat.] — Semble : if in an 
action upon the case for not manu- 
facturing 400 bushels of wheat into 
flour, pltf. recover damages equal to 
the value of the wheat delivered to 
deft., he cannot bring an action for 
goods sold, for part of the wheat which 
had, in point of fact, been redelivered 
to pltf., such redelivery should have 
been given in evidence In mitigation of 
damages. — Andrus v. Burwell (1826), 
Tay. 382.— CAN. 

c. .] — A. wishing to procure 

a water-wheel which, with the existing 
water power, would bo sufficient to 


drive the meichinery in his mill, C. 
undertook to put in a “ four-foot 
Sampson turbine whool,” which he 
warranted would be sufficient for the 
purpose. The wheel was subseciuently 
put in, but proving insufficient, A. sued 
C. for broach of the warranty & 
recovered J438 damages. C. having 
subsequently sued A. for the price, A. 
offered to give evidence in mitigation 
of damages that the wheel v/as worth- 
less & of no value to him : — Held • 
such evldenco was inadinlssiblis for 
that the facts offered in mitigation 
might have, & for all that appeared 
had, formed a groimd for the recovery 
of damages in the action on the 
warranty. & therefore could not be set 
up in this action. — Church v, Abell 
(1877), 1 S. C. R. 442,— CAN. 


d. Actual loss proved.] — Sawyer- 
Mahsky Co. V. Szlaohetka (1912), 21 
W. L. R. 580 ; 2 W. W. R. 751 ; 5 
Sask. L. R. 224 ; 4 D. L. R. 442. — 

CAN. 

e. Repudiation of contract hy pur- 
chaser — Vendor only accepting repu- 
diation at later date — Time for fixing 
darRUfifcs.]— When the purchaser refuses 
to complete a contract for purchase of 
goods, if the vendor, instead of accept- 
ing the repudiation, claims the balance 
of the pmchase-price as if the property 
in the goods had passed to the pur- 
chaser, & only at the trial of the 


action (the ct. having found that the 
property had not i)aHsod) amends to 
(daim damages, the pm'chaser has a 
right to claim that the date of the trial 
be taken as the time for lixing the 
(iamages & if at that time the market- 
price of the goods exceeds the contract- 
T)rico no damages are recoverable.^ — 
(ffiRTHTENSKN V. CHASE, [1920] 2 

W. W. H. 673.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 
C. (b). 

2504 i. Differeyice between co7iiract 
price (f’ market 2 ^f‘iec — At date of 
breach.] — LliNNON v. SOARLETr (1921), 
29 C. L. R. 499.— AUS. 

2504 ii. .]— Moore v. Logan 

(1855), 5 C. r. 294.— CAN. 

2604 iii. .] — George v. 

Glass (1856), 14 U. C. K. 514.— CAN. 

2504 iv. .] — Brunsktll V. 

Mair (1856), 15 U. C. R. 213.— CAN. 

2504 V. .] — Bradley v. 

Bailey & Jasperson (1920), 48 O. L. 11. 
612 ; 57 D. L. K. 673 ; 19 O. W. N. 340. 
—CAN. 

2504 vi. .] — Canadian Fur 

Auction Sales Co., Ltd. v. Edmonton 
Hide &^Fuu Co., Ltd. (Alta.), [1924] 
3 D. L. ti, 178.— CAN. 

2504 vii. .] — Cohen v. 

Cassim Nana (1876), I. L. R. 1 Calc. 
264 ; 25 W. R. 273.— IND. 
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his certificate: — Held: (1) he was nevertheless 
liable to an action for not accepting & paying for 
the oil, & (2) the proper measure of damages was 
the difference between the price which he had 
contracted to pay for the oil, & the market price 
at the time when the contract was broken. — 
Boorman v. Nash (1829), 9 B. C. 115 ; Dan. & 
LI. 269 ; 7 L. J. O. 8. K. B. 150 ; 109 E. K. 51. 

Annotations: — As to (1) Reid. Gibson v. Carriithers (1811), 
8 M. & W. 321 ; Johnson v. Skafto (1869), L. R, 4 Q. B. 
700. As to (2) Apld. Brown v. Muller (1872), L. R. 7 
Exch. 319. Refd. Groon v. Blcknell (1838), 8 Ad. & El. 
701 ; lie (iales, JCx p, Harrison (1813), 1 L. T. O. S. Ind ; 
lie Willis (1849), 4 Exeh. 530. Generally, Mentd. Re 
Barlow, Exp. Sheppai’d (1841), 2 Mont. D. & Bo. G. 431 ; 
Knlffht V. Burgess (1864), 10 L. T. 90. 

2505. .] — Tlie difference between the 

contract price of a cargo of oil of merchantable 
quality, which certain persons had agreed to 
purchase, but had refused to accept, & the market 
price of the oil, at tlie time of refusal, cannot be 
proved under a flat of bkpey., issued against those 
persons upon an act of bkpey. committed subse- 
quent to the refusal. — Green v. Bickneij. (1838), 
8 Ad. & El. 701 ; 3 Nev. P. K. B. 634 ; 1 Will. 
Woll. & H. 501 ; 7 L. J. Q. B. 271 ; 112 E. R. 
1004. 

Annotations Distd. Rc Tate, Ex p. Moffatt (1811), 2 Mont. 
D. & Be G. 170. Consd. Woolley v. Smith (1846). 3 0. B. 
610. Distd. Re Rontlcdge, Ex p. Bateman (1856), 8 
Be G. M, & G. 263. Gonsd. Botteley v. Stainsby (1862), 
12 C. B. N. S. 477. Refd. Re Coles, Exp. Twining (1841), 
1 Mont. I). & Be G. 691 ; Re Gales, Exp. Harrison (1843), 
1 L. T. O. S. 456; Bury v. Allen (1845), 1 (JoJl. 589; 
Johnson v. Skafto (1869), h. R. 4 Q. B. 700. Mentd. 
Re Barlow, Ex p. Sheppard (1841), 2 Mont. B. & Be G. 
431. 

2506. .] — Boswell v. Kilborn, No. 

1064, ante. 

2507. .] — Ginner V. King (1890), 7 
T. L. R. 140, C. A. 

2508. Not date of repudiation.] — 

Where A. contracted for t]u3 purchase of wlu'at, 
“ to be delivered at Birmingham as soon as vessels 
could be obtained for the carriage (hereof ” ; & 
subsequently, the market having fallen, gave the 
seller notice that he would not accept it if it were 
delivered, the wlieat being then on its transit to 
Birmingham. In an action against A. for not 
accepting the wlieat ; — Held : the profier measure 
of damages was the difference between the con- 
tract price & the market price on the day when 
tlie wheat was tendered to him for acceptance at 
Birmingham A refused ; & not on th(3 day wlum 
the notice was received by tlie seller. — Piiillpotts 
V. Evans (1839), 5 M. A . 475 ; 9 L. .1. Ex. 33 ; 
151 E. R. 200. 

Annotations : — Consd. Cort v. Ambergate, Nottingham 8c 
Boston & Eastern Jimctlon Ry. (1851), 3 7 Q. B. 127. 
Refd. Ripley v. M'Clure (1849), 4 Ex<3h. 3J5 ; Hoehster v. 
Be la Tour (1853), 2 E. & B. 678 ; Reid v. Hoskins (1855), 
5 E. & B. 729 ; Stray r. Russell (1859), 28 L. .1. Q. B. 279 ; 
Banubo & Black Sea Ry. & Kusteiidjie Harbour Co. r. 
Xonos (1861), 11 C. B. N. S. 152 ; Unwin v. Clark (1866), 
7 B. & S. 400 ; Frost v. Knight (1872), L. R. 7 Exch. 111. 

2509. _ Unless repudiation treated 

as breach.] — By a contract, made on May 24, 
1895, defts. purchased from pltfs. a cargo of 
maize, to be shipped from a port in the Ai’gentine 
Republic about July 15. The market was then 
falling, on May 28, the buyei's reimdiated the 
contract, & on July 24 pltfs. brought this action 
for damages for non-acceptance of the goods. 
Tile prices at that time were falling continuously, 

there was no prospect of their recovery. If 
pltfs. had resold about July 24, when they brought 


this action the loss on the the contract price of the 
cargo would have been £1,557, but they did not 
resell until the vessel & cargo arrived at her port 
of call on Sept. 5, when the loss was £3,807 : — 
Held : the measure of damages was the sum of 
£1,557, being the difference between the contract 
price & the market price on July 24, when pltfs. 
accepted defts.’ repudiation by bringing this 
action, as, having regard to the falling prices, 
pltfs. ought to have resold at that time, & ought 
not to have waited until the arrival of the cargo 
on Sept. 5.— Roth & Co. v. Taysen, Townsend 
& Co. & Grant & Co. (1895), 73 L. T. 628 ; 12 
T. L. R. 100 ; 8 Asp. M. L. C. 120 ; 1 Com. Cas. 
210 ; affd. on appeal (1896), 12 T. L. R. 211, 
C. A. 

Annotations : — Apld. Nlckoll & Knight v. Ashton, Edridge, 
[1900] 2 Q. B. 298. Refd. Tredegar Iron & Coal Co. r. 
Hawthorn (1902), 18 T. L. R. 716. 

2510. — .] — If the other party 

chooses to treat the repudiation as a breach, then 
matt(‘rs proceed on the footing that there has been 
a breach & the damages must be assessed as for a 
breach on that date, & he would be bound to act 
reasonably in the circumstances, that is to say, 
to take advantage of any mitigating circumstances 
there might be (Collins, M.R.). 

Repudiation is of no effect unless it is acted 
upon by the other party. If acted upon by the 
other party tliei*e is wliat is called an anticipatory 
breach of contract, & the damages are to be 
calculated as on the date of the acceptance of the 
repudiation — as if the contract had then run out 
(Matthew, L.J.). — Tredegar Iron & Coal Co., 
Ltd. V. Hawthorn Brothers & Co. (1902), 18 
T. L. R. 716, C. A. 

Annotation : — Refd. Martin v. Stout, [1925] A. C. 359. 

2511. On arrival of goods.] — A. agreed 

with B. to buy, on arrival, onc-thii’d part of a 
cargo of tea, to Ixi brought from China in a certain 
v(*ssel being only such part as would be consigned 
to A. It was agreed that the tea should be de- 
livered at Belfast. It was also further agreed that 
in case of non-arrival, or a new agreement in 
China inconsistent with that contract, the first 
agi*eement was to be of no effect. Advice of the 
arrival of tlie caigo was sent to B. to Belfast. B. 
beffore the arrival, discharged A. from liabiHty to 
perform the agreement, but afterwards retracted 
the discharge. 

The difference in value between one-third of the 
procecids of the cargo & the value of one-third of 
the cargo within a convenient tune after the 
airival of the vessel at Belfast, will be the measure 
of damages (Parke, B.). — Ripley v. M'Clure 
(1849), as reported in 18 L. J. Ex. 419; 14 

E. T. O. 8. 180 ; on appeal f(ub nom, M'Clure v. 
Ripley, 5 Exch. 140, Ex. Ch. 

Annotations : — Mentd. R. v. James (1850), 4 (Jox, C. 0. 217 ; 
S. E. Ry. V. Brogden (1850), 3 Mac. & G. 8 ; Cort r. 
Ambergate, Nottiiigliam & lioatou & Eastern .Tunctlou 
Ry. (1851), 17 Q. B. 127 ; HocUster v. Be la Tour (1853), 
2 E. & B. 67 8 ; Hinith v. M'Ouire (1858), 27 L. J. Ex. 
465 ; Baiiubo & Bla(;k Sea Ry. & Knatendjio Harbour Co. 
V. Xenos (1861), 11 C. B. N. S. 152 ; Frost v. Knljrht 
(1872), L.K. 7 Exch. Ill ; Byrne v. Van Tiouhoven (1880), 
5 C. P. 14. 344 ; Taylor v. Oakes, Roucoronl (1922), 127 
L. T. 267. 

2512. At reasonable time after request to 

withhold delivery.] — By a written contract pltf. 
agreed to deliver & defts. to accept, a certain 
quantity of iron, of greater value than £10, in the 
month of June. On June 2, & again in the middle 


2504 viii. .1 — In the case of 

a sale, if the purchaser does not perform 
his part of the contract he is liable in 
damages to the seller, the measure of 
damages being the difference between 
the contract price & the price which 


the seller could have obtained for the 
article at the time of the broach of 
contnict. — PUA.G Naraint v. Mul Chand 
(1897), I. L. R. 19 All. 535.— IND. 

2504 ix. .] — O’Neill v. 

Rush & Palmer (1847), 12 I. L. R, 


34.— m. 

f. Contract price of stone delivered 
at railway siktion.] — Montefiore v. 
Parkin (1907), 26 N. Z. L. R, 1317,— 

N.Z. 


U U 2 
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Sect. 2. — Remedies of the seller : Svh-sect. 2, C. (b). 
Sect. 3 : Svb-sed, 1,] 

of June, one of defts. saw pltf., & verbally re- 
quested him to allow the delivery of the iron to 
stand over, iSc pltf. verbally consented to his 
request. On Aug. 1 pltf. pressed defts. to take 
delivery, & defts., after some correspondence, 
wrote on Aug. 9 asking for further time. Pltf. 
again waited, but without result. On Oct. 20 
pltf. brought his action for non-acceptance of the 
goods in accordance with the terms of the wiitten 
contract. It was contended by defts. that by 
reason of the arrangement to postpone delivery & 
acceptance made before any breach of the con- 
tract, pltf. could not recover upon the original 
contract, there never having been readiness &; 
willingness to deliver or any tender of delivery 
on pltf.’s part under such contract ; & that 

pltf. could not rely on any new or substituted 
contract to accept at a later date, such contract 
being verbal only : — Held : the true effect of 
what took place between the parties being that 
pltf. voluntarily withheld delivery at the request 
of defts., no new contract being substituted for 
the 'original written contract, pltf. was entitled to 
maintain his action ; & the damages must be 

estimated according to tlie market price of iron 
at a reasonable time after the last request of defts. 
to withhold delivery. — Hickman v. Haynes 
(1875), L. K. 10 C. P. 598 ; 44 L. J. C. P. 358 ; 32 
L. T. 873 ; 23 W. K. 872. 

'Annotations Levoy v. Goldberg, [1922] 1 K. B. 

688. Reid. Pievlns v. Downing (1876). 1 C. P. D. 220 ; 

Hartley v. Hymans, [1920] a K. B, 475 ; British & 

. Beningtons r. North Western Cachar Tea Co., [19233 

A. C. 48. Mentd. Morrell v. Htiidd & Millington, [1913] 

2 Ch. 648 ; Morris v. Baron, [191 si A. C. 1. 


Sect. 3.— REMEDIES OF THE BUYER. 

SlTB-SECT. 1. — In Generai.. 

2513. Action by company not under seal.] — By a 

contract made with a co. incorporated under 
Cos. Act, 1862 (c. 89), for th(^ purpose of excavating 
& working coal mines, deft, contracted to .supply 
the co. with a pumping engine & machinery for 
the use of one of the co.’s mines : — Held : as the 
engine <fe mi^hinery were necessary for the pur- 
poses for which the co. was formed, the co. could 
maintain an action for the breach of such contract, 
although it was not under seal. — South of Ire- 
lAND Colliery Co. v. Waddle (1809), L. R. 4 
C. P. 617 ; 38 L. J. C. P. 338 ; 17 W. R. 896, 
Ex. Ch. 

is V. Kingston -iipon-HuU Corpn. 
402 ; Hunt v. Wimbledon L. B. 

2514. Service out of the jurisdiction— When 
granted.]— Wancke v. Wingren, No. 1431, ante. 

2515. .] — Leave will not be granted 

under R. S. C., Ord. 11, r. 1 (e), to a purchaser of 
goods under a c.i.f. contract from a foreign vendor 
to serve notice of a writ of summons on the vendor 
outside the jurisdiction in an action for breach of 
contract, where the essential breach on which 
the action is founded is the failure to ship the goods 


Annotations : — Reid. We 
(187.5), L. R. 10 C. P. 
(1878), 3 C. P. D. 208. 


at the foreign port, upon the allegation of the 
purchaser that the breach is the failure to tender 
shipping documents within the jurisdiction. — 
Johnson v. Taylor Brothers & Co., I/td., 
ri920] A. C. 144 ; 89 L. J. K. B. 227 ; 122 L. T. 
130 ; 36 T. L. R. 62 ; 64 Sol. Jo. 82 ; 25 Com. 
Cas. 69, H. L. 

Annotations : — Apld. Hosier v. HUbery, [19251 Ch. 250. 

Reid. Aron v. Comptoir Weglmont, [1921] 3 K. B. 435 ; 

Diamond Alkali Export Corpn. v. Bourgeois, [19211 3 

K. B. 443 ; Hemolryck v. Lyall Shipbuilding Co., [19211 

1 A. C. ' lie Schintz, Schintz^v. Warr, 11926] Ch. 

710. 

2516. Failure to deliver — Right to repurchase by 
agreement — Repurchase at advantage In price — 
— Right of seller to benefit.] — ^A contract for the 
sale of oats by pltf. to defts., made in the form 
known as the American Grain Contract of the 
London Corn Trade Assocn., provided that “ in 
case either party shall suspend payment of his 
debts . . . the other party shall be entitled imme- 
diately to resell or repurchase as the case may be,” 
Before delivery of any portion of the goods pltf. 
suspended payment & defts. repurchased. At the 
date of the repurchase the market price v/as less 
than the contract price : — Held : pltf. was not 
entitled to recov<ir from defts. the difference 
between the contract price & the market price 
at the date of the repurchase. — SimiONDS v. 
Mn,LAR. ife Co. (1898), 15 T. L. R. 100 ; 4 Com. 
Cas. 64. 

2517. Joinder of parties — Claim against seller for 
breach of condition as to packing — Claim against 
carrier for delivery in bad condition.] — Pltf. brought 
an action against deft, for the price of goods sold & 
delivered, the contract being one to deliver goods 
f.o.r. at P. Station for transmission to deft, at 
Exeter. Heft., by his defence, pleaded, first, 
that pltf. failed to deliver the goods in good con- 
dition, &, therefore, did not fulfil his contract ; 
Sc secondly, that if he did deliver them in good 
condition, he committed a breach of an implied 
ieim of his contract so to pack the goods that th(‘y 
should be reasonably fit to stand the ordinary 
risks of transit by rail. He also raised the same 
point against pltf. by way of counterclaim, & 
claimed damages. To that counterclaim he joined 
the G. W. Ry. co. as defts., & alleged against 
them that the goods having been delivered to 
them at P. Station in good condition, they, in 
breach of their duty as carriers, so treated them 
that when they arrived at their destination they 
were in bad condition, & claimed damages against 
them. He further pleaded tha,t if the goods at 
the date of their delivery to the railway co. were 
in a good condition ho claimed to recover damages 
against them, Sc alternatively, in the event of its 
being found that the goods at the date of then* 
delivery to the railway co. were in bad condition, 
he claimed to recover damages against pltf. On 
an aj)plication by pltf., the judge at chambers 
refused to order that the counterclaim, in so far 
as it joined the railway co, as defts. to the counter- 
claim, should be struck out : — Held : the claims 
were not strictly alternative, so as to be mutually 
exclusive ; but the relief claimed against the 
railway co. was sufficiently “ connected with the 


PART VIII. SECT. 3, SUB-SECT. 1. 

g. Failure to deliver — Right to re,- 
purchase by agreement — Whether statu- 
tory or common law rights affected .^ — 
Where a contract for the sale & pur- 
chase of wheat provides that should 
the seller not make delivery on or 
before the day appointed the buyer 
reserves the rikht to buy a sufficient 
amount of grain to fill the contract at 
the market price, the words, “ I shall 


reserve the right to buy,** are pure 
surplusage & do not rfvo the buyer any 
greater or less righls than he would 
have at common law & rmder Sale of 
Goods Ordinance, c. 39, C. O. — Tainter 
V. McKinnon, 11918] 1 W. W. 11. 776 ; 
39 D. L. H. 483 ; 13 Alta. L. H. 54.— 
CAN. 

h. Right to repudiate .] — 

Yodailen V. Anoehrn & PlEL, [1914] 
T. P. D. 254:— S. AF. 


k. Action for money paid on 
behalf of seller — Payment for removal 
of goods flted to premises .] — WiiiSON v. 
Mason (1876), 38 U. C, H. 14.— CAN. 

l. Payment of freight to get 

possession of goods — Goods sold to be 
delivei'ed free of freight .] — Gilbert v. 
McDonald (1889), 28 N. B. H. 102.— 
CAN. 

m. Right to reference for damages — 
After prxmd fade evidence of breach ,] — 
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original subject of the cause or matter within 
Jud. Act, 1873 (c. 66), s. 24= (3), to enable the 
claim against the railway co. to be joined with 
the claim against pltf. — Smith v, Buskell, 
Buskell IK Smith & Great Western Ry. Co., 
[1919] 2 K. B. 362 ; 88 L. J. K. B. 985 ; 121 L. T. 
301 ; 35 T. L. R. 523 ; 63 Sol. Jo. 589, C. A. 

2518. Liability of seller for faulty construction 

of goods — Measure of damages — Costs of action by 
sub-vendee against purchaser.] — Pltfs. having 
undertaken the repairs of a steamship for the 
owners, employed defts., an engineering co., to 
construct a new crank shaft. Defts. agreed to do 
so, upon the terms of their not being responsible 
for failure of material or workmanship beyond the 
replacement of faulty work supplied by them. In 
an action by pltfs. against the shipowners to 
recover the price of the shaft whicli had been 
supplied by defts., the shipowners counterclaimed 
for damages for breach of contract in consequence 
of the shaft having broken down on a voyage. 
Pltfs., after communicating with defts., who 
thereupon repudiated all responsibility, defended 
the counterclaim. The shipowners succeeded on 
their counterclaim, the shaft being found to have 
been of faulty workmanship. In an action by 
f)ltfs. to recover from defts. the costs of the ship- 
owners’ counterclaim, as damages resulting from 
defts.’ breach of contract: — Held: the terms on 
which defts. had supplied the shaft did not relieve 
them from paying these costs ; & pltfs. were 

entitled to recover the costs of the counterclaim 
except so far as they were increased by any issue 
other than the faultiness of the material or work- 
manship of the shaft. — Prince of Waijes Dry 
Dock Co. (Swansea), I.td. v. Fownes Forge & 
Engineering Co., Ltd. (1901), 90 L. T. 527 ; 9 
Asp. M. L. C. 555, C. A. 

2519. Failure of seller to perform condition — To 
provide adequate machinery — ^Damages.] — Pltf. 
contracted with a mining co. to remove waste 
rock then lying in the waste clump at the mine 
within a period of two years, provided it did not 
exceed 50,000 tons, the co. to provide a crusher, 
& the rock so crushed to be put on rails & made 
available for sale. The crusher provided w^as 
capable only of crushing 3 tons per hour, & as the 
co. never did anything to put it in a condition to 
do more, the work, owing to the incapacity of the 
crusher, had to be stopped. Pltf. claimed damages ; 
— Held : as it appeared from the written contract 
that both i^arties had agreed that something 
should be done, which could not effectually be 
done unless both concurred in doing it, althougli 
there were not exi)ress words to that effect in the 
contract, it must be construed as meaning that 
each party had agreed to do all that was necessary 
to be done on his part for the carrying out of the 
work. Defts. had failed to provide an adequate 
crusher, & had therefore failed to carry out their 
part of the contract. — Kleinert r. Abosso Gold 
Mining Co., Ltd. (1913), .58 Sol. Jo. 45, P. C. 
Annotation : — Refd. €01107 r. Overseas Exporters, [1921J 

3 K. B. 302. 

2520. Rule of Produce Brokers^ Association — 
Whether bar to exercise of common law rights.] — 

Cook v. Patterson (1884), 10 A. R. 

045.— CAN. 

n. Eight to recover money paid — 

Illegal sale.] — Where money is paid on 
account of the purchase price of un 
article sold imdor a contract, made 
illegal by statute, the purchaser mav 
recover, if he is not in pari delicto with 
the vendor, & also if he is one of a 
class of persons that the legislature has 
sought to protect hy the statute in 
question. — Hauq Brothers & Nel- 


By two contracts made in Nov. 1918, the sellers, 
W. H. & CO., sold to the buyer 3 tons of Ceylonese 
essence of citronolla, c.i.f. Marseilles. The con- 
tracts contained (inter alia) provisions as follows : 
“ Delivery : shipment from Ceylon beginning of 
Dec. Terms : terms of the General Produce 
Brokers’ Assocn., London.” One of the terms of 
the Assocn. Rule 9 (f.) provided that “ whenever 
. . . the seller had failed to fulfil the terms of the 
contract the buyer shall close by invoicing back 
the produce to the seller at once, at a price & 
weight to be fixed by arbn., which price shall bo 
not less than 2 per cent. & not more than 10 per 
cent, over the estimated market value of the ship- 
ment contracted for on the day on which the 
default occurs, the difference to be due in cash in 
seven days.” 

The sellers committed a breach of both contracts 
by failing to ship the citronella at the time agreed. 
Negotiations took place between the parties ; tlie 
buyer informed the sellers that he had already 
resold the citronolla to buyers in France, but that 
he would be willing to extend the time for ship- 
ment if his buyers in France would (consent to 
such extension. The French buyen-s agreed that, 
subject to their being allowed an abatement of the 
price, they would accept delivery if shipment was 
made not later than Jan. 23, 1910, & on this being 
communicated to them the sellers undertook to 
ship by that date. 

The sellers again made default. The parti(‘S 
went to arbn., the buyer claiming as special 
damages what he would have made if he had been 
able to carry out his contract of resale to his 
buyers in France, & the sellers contending that 
no si:)ecial damage was recoverable, & that in any 
event a sum of money was payable to them by 
the buyer in consequence of the operation of 
Rule 9 (f.). The umpire stated a case under 
Arbitration Act, 1889 ( 0 . 49), s. 7, & submitted 
three questions for the ct.’s opinion : — Held : 
(1) in the circumstances ilie buyer was entitled to 
recover the special damage claimed ; (2) Rule 

9 (f.) was not an exclusive remedy & did not 
prevent the buyer from exercising his ordinary 
legal rights at common law ; (3) in a case in wJiich 
a buyer was entitled to recover special damage 
Rule 9 (f.) did not operate to give a defaulting 
seller the right to recover a sum from the buyer 
which could be set off agaiiLst the sum payable as 
special damage . — lie Fl. Bourgeois & Wilson, 
lloLGATE & Co. (1920), 25 Com. Cas. 260, 
C. A. 

Annotation : — Generally, Consd. Jjancastcr v. Turner, [1921] 

2 K. B. 222. 

2521. Time for making claim.] — By a contract 
between sellers in London buyers in New York 
a quantity of sodium cyanide was sold f.o.b. 
Havre, i)a^anent to be by not cash against docu- 
ments in Ijondon by confirmed irrevocable credit. 
The contract provided by condition 4 : “ After 
tlxe delivery order or any otlier documtmt of title 
has been issued to the buyers, all risks are for 
account of buyers,” & by condition 5, ” Any claims 
in relation to weight, quality, or otherwise must 
be made in writing & delivered to the sellers 

<1071.] — Whero^ after a part payment 
lias been made under a contract of 
sfile the purchaser, before completion, 
repudiates or abandons the contract, 
ho can recover such payment only 
where there Is something in the con- 
tract indicating an intention that he 
may do so. — Duchzysczn r. Bronf- 
man, [1921] 1 W. W. R. 284 ; 50 

D. L. U. 678 ; 14 Sask. L. R. 59.— CAN. 

q. Where no substantial per form' 
ante hy seller — AUemative remedies— 


LERMOK V . Murdoch (1916), 32 W. L. R. 
572 ; 33 W. L. R. 412 ; 9 W. W. it. 
474, 1064 ; 25 D. L. R. 666 ; 8 Sask. 
L. 11. 126.— CAN. 

o. Agrectnent for return on 

breach of condition,] — Farmers Advo- 
cate V. Master Builders Co., [1917] 
3 W. W. K, 1095 ; 38 D. L. R. 409 ; 28 
Man. L. R. 340.— CAN. 

p. Whether right to recover part 
payment of price — Where buyer repudi- 
ates or abandons contraet before comple- 
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within ten days of the date of delivery to the 
purchaser of the delivery order or other documents 
of title. Claims after such period will not be 
recognised.” The goods were defective & the 
buyers made a claim morti than ten days after the 
delivery of the documents to the buyers’ bankers 
in London against cash, & they contended that, 
as both parties knew that condition 5 could not 
bo complied with, it had no effect : — Held : con- 
dition 5 did not lefer to the original issue of the 
documents of title under condition 4 to the buyers’ 
London bankers, who for that pm*pose would be 
their agents, but to the handing ovca* of the docu- 
ments for the iiurpose of their coming into the 
possession of the person wdio was to take delivery 
as the ultimate purchaser, & therefore, as a proper 
effect could be given to condition 5, & as the 
buyers’ claim was out of time under condition 5, 
even when so construed, the buyers’ claim failed. — 
Taylor (G. F.) & Co. x\ Ofverbero (E.) & Co. 
(1923), 39 T. L. K. C37, C. A. 

2522. Two weeks from delivery of goods — 

C.l.f. contract — Delivery of documents not sufficient 
to bar claim.] — A contract for the sale of goods on 
c.i.f. terms contained a clause which provided that 
“ no claims shall be valid unless made in wTiting 
within tw'o weeks after the goods arc delivered.” 
The buyers made a claim under the contract. 
At the time when the claim was made more than 
two weeks had elapsed since delivery of the docu- 
ments, but two weeks had not elapsed since delivery 
of the goods to the buyers from the ship. The 
sellers contended that the cla^ m was out of time : — 
Held : the delivery contemplated i)y the contract 
was delivery of the goods from the ship to the 
buyers, & the claim was thercfoie within the time 
allowed. — Scriven BROTiiEiiS v. Sciimoll Fils A 
Co. Inc. (1924), 40 T. L. II. 077. 

Liability of broker as principal — Custom incon- 
sistent with arbitration clause.] — See Agency, Vol. 
I., p. 030, No. 2584. 

Arbitration- — Award directing delivery or pay- 
ment in default.] — See Ar}3ITration, Vol. II., p. 
494, No. 1300. 

Effect of foreign judgment — For different cause 
of action.] — See Conflict op Laws, Vol. XI., p. 
408, No. 1235. 

Action by joint purchasers.] — See Contract, 
Vol. XII., p. 25, Nos. 38, 39. 

Jurisdiction of county court.] — See County 
Courts, Vol. XIII., pp. 401, 402, Nos. 109, 115, 
110 . 


Sub -SECT, 2. — Action for Non-Delivery. 

A, In General, 

See Sale of Goods Act, 1893 (c. 71), s. 51 (1). 

2623. When action lies —Agreement for barter — 
Sufficiency of pleading.] — If A. & B agree to 
exchange horses, & B. give a sum of money to A. 
to bind the bargain, A. may maintain an action 
against B. for not delivering his horse, without 
alleging any delivery of, or offer to deliver, his own 
to B., for the payment of earnest money vests 


the property of pltf.’s horse in B. But in such an 
action A. must allege a demand on B. for his horse ; 
stating that B. did not deliver, though often 
requested so to do, is not sufficient ; & such a 
defective allegation may be taken advantage of on 
a general demurrer. — Bach v, Owen (1793), 5 
Term Rep. 409 ; 101 E. R. 229. ^ ^ 

Annotations Bowdcll v. Parsons (1808), 10 East, 

359. Expld. Radford v. Smith (1838), 3 M. & W. 2oi, 

2524. Sale by broker — Authority of broker 

cancelled before sale note made out.] — F aiimer v, 
Robinson (1806), 2 Camp. 339, n. 

Annotation .-—Refd. BeU v. Balls, [1897] 1 Ch. 663. 

2525. Purchase by agents— Subsequent 

revocation of authority.] — Pltfs., who were brokers , 
bought goods of deft., on account of H. Si by his 
authority. The purchase was made in their o^vn 
nam(‘s, but the vendor was told that there was an 
unnamed principal. Pltfs. afterwards, under a 
general authority from H., contracted to sell the 
Biime goods, which deft, had not yet delivered 
H., on hearing of the latter contract, told pltfs 
that he would have nothing to do witli the goods 
either as buyer or seller ; A in this they acquiesced. 
Deft, then refused to deliver the goods, & pltfs. 
sued him for damages sustained by them in con 
sequence : — Held : the renunciation of the con 
tract by H., A pltf.’s acquiescence in it, formed no 
objection to the right of pltfs. to recover. — 
Short v, 8j*ackman 2 B. & Ad. 902 ; 109 


Xli. XV. xxi/v. 

Annotaiitms Consd. Calder r. Dobell (1871), 40 L. J. C. V. 

224. Kefd. Fawkes r. Lamb (1862), 31 L. J. Q. B. 

98. 

2526. .]— Harrison v, Luke, No. 2422, 

ante. 

2527. Sale of specific goods.]— Where in 

an action against a party for not delivering certain 
sacks of flour to arrive by a ship at a certain port, 
it appeared, from the terms of the contract, that 
a specific thing was contracted for: — Held: it 
was not enough for jiltf. to show that the ship 
arriv(‘d with an equal quantity of flour on board 
to that contracted to be delivered, but he rnust 
show that th(i sy)ccific flour contracG^d for arrivc*.d 
in that ship. — Hincker v, James (184()), 7 L. T. 
O. S. 65. 

2528. Goods warehoused — Delivery order to 

vendee — Refusal of warehouseman to deliver.] — 

Where goods stored in a warehouse are sold, A a 
warrant for them delivered t-o the vendee upon 
payment of the purchase-money, A the ware- 
houseman refuses to deliver the goods to the 
purchaser upon presentation of the warrant, an 
action lies against the vendor for the non-delivery 
of the goods. — Titol v, Hinton (1855), 4 W. R. 
26. 


2529. How far contract to be set out.] — (1) It 

is not necessary, in an action for non-delivery of 
goods sold, to set out more of the contract than 
relates to the breach. 

(2) Demand of delivery of the goods sold is 
sufficient proof of an averment that pltf. was 
ready A willing to perform his part of the contract, 
although that demand was made by his servant 
when he was not himself present to have done so, 
if required on the spot. Special assumpsit is the 
proper form of such an action. — Squier v. Hunt 
(1816), 3 Price, 68 ; 146 E. R. 193. 

2530. Necessity for readiness to receive & pay — 


Whether right to damages barred by 
ineffective rejection of goods. ] — 1'be fact 
that the buyer has ineffectively elected 
to reject the ffoods & treat the contract 
as repudiated does not debar him 
from subsequently fallinf? back upon 
the alternative remedy for damans, — 
Pollock & Co. r. Macrae, [1922] S. C. 


(H. L.) 192.— SCOT. 

r. .] — Where there has 

been no substantial performance of a 
contract of sale, the purchaser has the 
option to cancel the contract or to 
avail himself of the ctdio gvxinii minoris. 
— Cedarmont Store v, WKBSTEit, 
[1922] T. P. D. 106.— S. AF. 


PART VIII. SECT. 3, SUB-SECT. 2.— A. 

t. When action lies — Action by 
grain broker — Custom of trade .] — 
Canadian Grain Co., Ltd. v. Mitten 
Brothers, [1922] 1 W. W. 11. 1109 ; 
63 D. L. R. 438 ; 15 Saak. L. R. 257.— 
CAN. 
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Averment of — Demand of delivery — Demand by 
servant.] — Squier v. Hunt, No. 2629, ante. 

.] — See Part VI., Sect, 1, sub-sects. 2 & 3, 

ante. 

What constitutes delivery .] — See Part VI., Sect. 
2, sub-sect. 2, ante. 

2531 . Agreements to grant lease with proviso 

for supply of goods — Whether grant of lease con- 
dition precedent to supply.] — By an agreement 
under seal between defts. & pltf., after reciting that 
pltf. had erected a factory &- works on land belong- 
ing to defts. for the purpose of carrying on the 
manufacture of patent fuel, & that defts. had made 
advances to pltf. towards their erection, & had 
agreed to grant a lease of the land & buildings to 
pltf., “ to enter into certain other arrangements 
for the supply of coal for the manufactory & 
otherwise, on the terms & conditions thereinafter 
mentioned,” it was agreed, amongst other things, 
that defts. should grant a lease of the land & 
buildings to pltf. for the term of twelve yearns from 
Mar. 25 then last, at a pepirercorn rent, & that 
immediately on such lease being so granted, pltf. 
should mortgage the same to defts. as a security 
for their advances ; that all the coal consumed 
& used by pltf. for the purpose of his manu- 
facture during the term of twelve years should be 
bought of defts., provided defts. could & should 
supply him with the quantity tlinh should from 
time to time be I’cquired by him, or to such extent 
as the defts. could supply, & defts. should charge 
for the same a certain jjrice, & no more ; pltf. 
should us(i consume no other coal at the factory 
during the term than that which was bought At 
purchased of deff s., excei)ting in the event of pltf. 
requiring more coal than defts. could At should 
sui^ply liim with ; that defts. should not be com- 
pelled to supply more than 500 tons per week ; 
At that in case defts. shouJd, from some substantial 
cause, be unabh‘ to suf)ply small coal to the extent 
agreed upon, defts. should give to pltf. six montlis’ 
notice of the same, At pltf. should then bo at 
liberty to obtain his supply from any other source : 
that in the lease to be granted there shoidd be 
covenants by pltf. not to use the irremises for any 
other purpose than for the manufacture of patent 
fuel ; & that the agi*eeinent, to be determinable 
as aforesaid, should continue for the term of twelve 
years from the date thereof. In an action for 
breacJi of the implied covenant by defts. in the 
agreement to supply 500 tons of coal to pltf. 
weekly ; — Held : (1 ) the granting of the lease by 
d(dt.s. was not a condition precedent to pltf.’s 
right to the coal ; (2) the inability of defts. to 

supply the coal did not exonerate them from lia- 
bility on the covenant, unless th(i six months’ 
notice had been given according to the agreement ; 
(3) the covenant of defts. was limited to the supply 
of coal for the i)urpose of the patent fuel manu- 
facture. — Wood v. Copper Miners’ Co. (18.54), 11 
C. B. 428 ; 2 C. L. B. 1735 ; 23 J.. J. C. P. 209 ; 
1 Jur. N. S. 05 ; 139 B. B. 170 ; on appeal (1850), 
17 C. B. 591,n.,Ex. Ch. 

Amwtaiions : — Oenerally, Mentd. Siiu v. Edwards (1854), 

2 0. L. II. 749 ; Bowes r, Croll (185(5), 0 E. & B. 255 ; 

Martin v. Smith (1874), L. B. 9 Exch. 50. 

2532. Supply limited to particular purpose.] 

— Wood v. Copper Miners’ Co., No. 2531", 

ante. 

2533. Proviso terminable on notice — Neces- 

sity for notice,] — Wood v. Copper Miners’ Co,, 
No. 2531, ayile. 

2534. Statement of purpose for which goods 

required — Necessity for.] — (1) By an agreement 
under seal, reciting, amongst other things, that 
pltf. had erected a factory, etc., for the purpose of 


carrying on the manufacture of patent fuel, etc., 
Ac that defts. had agreed to grant a lease of the 
land, etc., to pltf., & to enter into certain other 
arrangements “ for the supply of coal for the 
mamifactory,” Ac otherwise, on the terms therein 
mentioned, it was agreed, amongst other things, 
that all the coals consumed by pltf. for the purpose 
of liis manufacture during a certain term, should 
be purchased of defts., Ac that defts. should not be 
compelled to supply more than 500 tons weekly. 
In an action against defts. for a breach of the 
implied contract to deliver 500 tons of coal weekly, 
the declaration averred that pltf. was at all times, 
etc., ready bo receive that quantity, of which defts. 
had notice, Ac required defts. to deliver the same, 
Ac that ” he had done all things on his part, Ac all 
things had happened, to entitle him to have the 
said 500 tons of coals in each week delivered to 
him,” etc. : — Held : the declaration was sufficient, 
although it contained no specific averment tliat 
the supply was required by pltf. for the purpose 
of the manufacture of patent fuel. 

(2) Hefts, by their third plea alleged, that, 
before the accruing of the causes of action, & from 
thence hitherto, pltf. had wholly discontinued Ac 
abandoned the manufacture of the said fuel upon 
the terms of the agreement : — Held : a good plea, 
upon the assumption that it meant a permanent 
abandonment of the works, Ac not, as pltf. in his 
replication averred, a mere temporary suspension 
thereof in consequence of defts.’ failure to deliver 
the stipulated quantity of coal. — Wood v. Copper 
Miners’ Co. (1850), 17 C. B. 561 ; 25 L. J. C. P. 
106; 139E. B. 1195. 

2535. Joinder of third party — Embarrassment of 
plaintiff.] — In an action against defts. for non- 
delivery of certain iron rods of the quality con- 
tracled for, defts. proceeded to bring in 11., a 
foreigner, as a third iiarty, under B. S. C., Ord. 10, 
r. 18, on the ground that they had contracted with 
him in respect of the iron rods so supplied Ac upon 
the same terms. It was not denied that the clause 
as to quality was the same as between pltf. Ac 
defts. on the one hand Ac defts. Ac II. on the other. 
Pltf., however, relied upon certain admissions 
made by defts. as regards tb(^ subject-iriatier of the 
contract, which showed that the action was, as 
between pltf, Ac defts., an undefended one. It 
further appeared that the case had already becui 
set down for trial, Ac wt'uld bo reached in a day or 
two. Upon apx)Jication made by defts., under 
B. S. C., Ord. 10, r. 21, to give directions as to the 
mode of trial : — Held, : the ct. had power to con- 
sider whether the case was one in which a third 
party ought to be allowed to come in, & ought to 
refuse the application ^^4lere the effect of such third 
party being introduced would be to embarrass Ac 
delay idtf. — Schneider v. Batt Ac Co. (1880), 50 
li. J. Q. B. 389, C. A. ; subsequent proceedings 
(1881), 8 Q. B. D. 701, 0. A. 

2536. Service out of jurisdiction.]^ — Nathan v, 
Seitz (1888), 4 T. L. B. 570, D. C. 

Action by agent.] — See Agency, Vol. 1., pp. 
651, 052, Nos. 2706, 2708, 

Against whom action lies — Broker — Custom of 
trade.] — See Agency, Vol. I., p. 030, No. 
2581. 

Contracting so as to be personally 

liable.] — See Agency, Vol. I., p. 037, No. 
2586. 

Jurisdiction of county court.] — See County 
Courts, Vol. XITI., p. 403, No. 128. 

Discovery.] — See Discovery, Vol. XVIII., p, 136, 
No. 808. 

Liability of surety.] — See Guarantee, Vol. 
XXVI., pp. 79, 80, No. 569. 
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Sect. 3 . — Remedies of the buyer : Sub-sect. 2, 
B. (a).] 

B. Defences to Action. 

(a) In General. 

See Sale of Goods Act, 1893 (c. 71), s. 51 (1). 

2637. Absence of binding contract.] — A. having 
proposed to sell goods to B., gave him a certain 
time at his request to determine whether he would 
buy them or not ; B. within the time determined 
to buy them, &: gave notice thereof to A. ; yet A. 
was not liable in an action for not delivering them, 
for B. not being bound by the original contract, 
there was no consideration to bind A. — Cooke v. 
OxnEY (1790), 3 Term Rep. 653 ; 100 B. R. 785. 
Anruitations : — Consd. Adams v. LindseU (1818), 1 B. & Aid. 

081. Apld. Koutledge v. Grant (1828), 4 Bing. 053. 

Distd. Warlow v. Harrison (1853), 1 L. T. 211. Consd. 

Stevenson tj. McLean (1880), 5 Q. B, D. 346. Refd. 

Humphries v. Carvalho (1812), 10 East, 45 ; Dickinson v. 

Dodds (1876), 2 Ch. D. 463 ; Bristol, Cardiff & Swansea 

Aerated Bread Co. v. Maggs (1890), 44 Ch. D. 016 : Rae- 
burn & Verel v. Burnoss (1895), 1 Com. Cas. 22. Mentd. 

Be Hoyle, Bx p. Waters (1873), 21 W. R. 554. 

2538. -.] — ^Pltfs., giiardians of the poor of 
K., with a view to obtaining tenders for meat, etc. 
for the use of the workliouse issued an advertise- 
ment stating that they would receive tenders for 
the supply of the workhouse witli meat for three 
months, from 30 to 50 stone, more or less, per week, 
describing the sort of meat ; that sealed tenders 
were to be sent to the clerk of the corpn. ; & that 
all contractors would have to sign a written con- 
tract after acceptance of the tender. Deft, wrote 
.to pltfs. to say, that he proposed to supply the 
workhouse with meat, according to advertisement, 
for the ensuing three montiis, at Od. per pound. 
This tender was accepted by pltfs., & deft, 
was informed, that he was appointed butclier ; 
but, immediately afterwards, he wrote to pltf. to 
say, that he declined the appointment : — Held : 
as a written contract was to be executed, the 
acceptance of the tender did not form a binding 
contract, so as to render deft, liable for refusing 
to supply the workliouse with meat, in accord- 
ance with his tend(*r. — Kingston-upon-Hull 
Governor, etc. of the Poor v. Fetch (1854), 
10 Exch. 610 ; 3 C. L. R. 196 ; 24 L. J. Ex. 23 ; 
19 J. P. 40 ; 156 E. R. 583. 

Annotation : — Refd. Leney v. Taplln (1869), 21 L. T. 204. 

2539. Alteration of deed of sale.] — Where by 
arts, under seal deft, bound himself under a 
penalty to deliver to pltf., by a certain day, 
“ the whole of his mechanical pieces, as per schedule 
annexed ” ; the schedule forms part of the deed, 
which, without it, would bo insensible ; & therefore 
in covenant for the breach of the contract in not 
delivering the pieces ; in which pltf., after setting 
out the arts, executed by deft., averred that to the 
arts, there was then & there annexed & sub- 
scribed a certain schedule of the several pieces 
of mechanism agreed to be delivered, etc. ; upon 
non eat factum xdeaded, it is competent to deft, to 
show in his defence, that at the time of the 
execution of the arts, the schedule was not annexed, 
but that in fact it was afterwards subscribed & 
annexed by the witness to the arts., who was the 
agent of both parties, immediately after the 
execution of the arts., & after one of the parties 
had left the room ; though the pieces mentioned 
in the schedule so annexed were such as had been 
agreed upon by the parties before the execution 


of the arts. — ^W beks v. Maillardet (1811), 14 
East, 668; 104 E. R. 719. 

AnTiotaiions : — Distd. Dyer v. Green (1847), 1 ExoR. 71. 

Reid. Hlbblowhite v. M*Morine (1840), 6 M. & W. 200 ; 

West V. Steward (1845), 14 M. & W. 47 ; Dalnen v. Heath 

(1847), 3 C. B. 938 ; Vint v. Vint (1888), 4 T. L. R. 630. 

Mentd. England v. Downs (1840), 2 Beav. 522 ; lie 

Queensland Land & Coal Co., Davis v, Martin, [1894] 

3 Ch. 181 ; Re Deprez, Henriquos v. Doprez, [19171 1 Ch. 

24. 

2540. .] — Pltfs., a corpn., required & 

advertised for between 300 & 500 tons of granite 
spalls for workhouse purposes to bo delivered by a 
particular day. Defts. sent in a tender which was 
accepted. The usual form of contract used by 
pltfs. was sent to defts. Two days later defts. 
sent back the contract signed by them, agreeing 
to deliver the quantity by the day fixed, but 
adding the words “ Weather & other circumstances 
permitting.” Four days later pltfs. wrote to 
defts. acknowledging the receipt of the signed 
contract, but pointing out that they, pltfs., had 
erased the words “ other circumstances.” On the 
same day defts. wrote to pltfs. that they had put 
the order in hand. Four days later pltfs. aflixed 
their common seal to the contract. Defts. did not 
execute any part of their contract by the day 
specified, alleging that want of ships & stress of 
weather had prevented them from so doing. 
After a month’s delay pltfs. were obliged to pur- 
chase granite spalls at a liigher price than that 
tendered by defts., & brought their action for 
damages for breach of the agreement : — Held : as 
defts. had assented to the alteration in the contract 
made by pltfs., there was mutuality between the 
parties at the time tbe seal was affixed, & pltfs. 
were entitled to succeed in their action. — Dartford 
Union Guardians v. Trickett Sons (1888), 59 
L. T. 754 ; 53 J. P. 277 ; affd. (1889), 5 T. D. R. 
619, 0. A. 

Annotation : — Montd. Dowhurst r. Salford Union Ordns. 

(1924), 41 T. L. R. 161. 

2541. Accord & satisfaction.] — In an action for 
not delivering a pianoforte to pltf., according to 
the agreement of defts.’ testator to do so at pltf.’s 
return to England, the exors. pleaded that iiltf. 
had bought another piano from testator, 
accepted it in satisfaction & discharge of testator’s 
promise stated in the declaration. No specific 
evidence being given in support of the plea : — 
Held : the lapse of twenty yeai*s from the maldng 
a contract to be performed in a future event did 
not of itself prove the allegations in the plea, 
whether taken as a plea of accord & satisfaction of 
the original contract, or of i)erformanco of it. — 
SiBONi V. IviRKMAN (1836), 1 M. & W. 418 ; 2 
Gale, 51, 53 ; Tyr. & Gr. 777 ; 5 L. J. Ex. 212 ; 150 
E. R. 497 ; subsequent proceedings, sub nom. 
Kirkman V. SiBONi (1838), 4 M. & W. 339, Ex. Ch. 
Annotations : — Mentd. Cooper v. Slade (1858), 6 H. L. Cas. 

746 ; Cross v. WUUama (1862), 6 L. T. 434. 

2542. .] — To a declaration upon a contract 

for the delivery of 600 loads of timber at Dantzig, 
deft, pleaded, that, after the accruing of the causes 
of action, & before suit, it was agreed between 
pltfs. &> deft., that deft, should deliver to pltf. in 
London certain other timber, & that such other 
timber should bo accepted & received by pltfs. 
in full satisfaction & discharge of all causes of 
action upon the contract in ’ the declaration 
mentioned ; that deft., in part performance of 
such agreement, delivered to pltfs., & they 
accepted & received of him, 143 loads, on the terms 


PART VIII. SECT. 8, SUB-SECT. 2.— 
B. (a). 

2537 i . A bsence of binding contract, ] — 
OaiLViE Flour Mills Co., Ltd. v. 


Morrow Cereal Co. (1918), 41 O. L. R. 
58 ; 39 D. L. R. 463 ; 130 O. W. N. 
483.— CAN. 

a. For particular form of 

delivery.] — Vanbuskirk v. Green 


(1850), 12 N. B. R. (1 Han.) 25.— 

CAN. 

25411. Accord d' satisfaction .] — Reid 
V. Robertson (1876), 25 O. P. 568. — 

CAN. 
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aforesaid, in full satisfaction & discharge of the 
causes of action in the declaration mentioned, so 
far as they related to 143 loads of timber in the 
contract mentioned ; & that deft., within a reason- 
able time, tendered plaintiffs the residue of the 
timber to complete the contract : — Held : the plea 
was neither good as a plea of accord & satisfaction, 
for want of an averment of satisfaction ; nor as a 
plea of performance, there being no averment, 
express or implied, that the substituted agreement 
was accepted in satisfaction. — Gabrikl v. Dkesskk 
(1855), 15 0. B. 622 ; 3 C. L. R. 415 ; 24 L. J. 0. P. 
81 ; 24 L. T. O. 8. 272 ; 3 W. K. 236 ; 139 E. B. 
568. 

Annotations : — Mentd. Blagrave v. Bristol Waterworks Co. 

(1856), 1 H. & N. 309 ; Chappell v. Davidson (1856), 18 

C. B. 194 ; Traherne v. Gardner (1857). 8 E. & B. ICl ; 

Goldsmld v. Hampton (1858), 4 Jur. N. S. 1108. 

2543. Performance.] — Siboni v, Kirkman, No- 
2541, ante. 

2544. .] — Gabriel v. Dresser, No. 2542, 

ante. 

2545. Extension of time of delivery.] — Declara- 

tion, in assumpsit, stated that plif. agreed to buy, 
& deft, to sell, a cargo to bo delivered “ on the 20th 
to the 22nd instant,” to be paid for by acceptance 
three months from delivery ; & that afterwards, 
before the 22nd, pltf., at request of deft, gave time 
for the delivery to tlie 24th ; breach, that deft., 
though requested, on 24th, to deliver, had not, on 
24th or any other times delivered ; siiecial damage 
by rise of y)rice between the agreement & breach. 
Plea, that the giving of time was part of a contract 
for the sale of goods at the price of above £10 ; 
that there was no part acceptance, or earn(‘st, or 
note or memorandum in writing. Replication, 
that the giving of time was not part of the contract, 
etc. It appeared tha t there was a written contract, 
as stated in the declaration, for the delivery “ on 
the 20t}i to the 22nd ” ; but, the 22nd falling on 
Sunday, pltf., at deft.’s requ(‘st, verbally agreed to 
enlarge the time to the 23rd or 24th. Tlie price 
fluctuated between the time of the agreenient & 
the 24th, being higher on the last day. It was 
undei’stood that the enlargement of time would 
postpone the delivery of the tlirec^ months’ accept- 
ance ; on these facts deft, under St at. 

Frauds, s. 17, was entitled to the verdict, the 
enlargement of time having materially varied tlie 
contract, substituting for it a new contra(d^ on a 
similar consideration, & not being merely a, dis- 
pensation from performance on a particular day. — 
Stead v. Dawbp:r (1839), 10 Ad. & El. 57 ; 2 
Per. & Dav. 447 ; 9 L. J. Q. B. 101 ; 113 E. R. 22. 
Annotations : — Apld. MarRholl v. Lynn (1840), 6 M. & W. 109. 

Distd. Offle V. Vane (1867), L. K. 2 Q. B. 275, Consd. 

Hiekman v. HajoieR (1875), L. K. 10 O. P. 598 ; Mon-ln 

V. Baron, [1918] A. i 1 ; Britlwh & Beningtons v. N. W. 

Cachar Tea Co., fl923] A. C. 48. Refd. ]\Iartindalo v. 

Wmitli (1841), 1 Q. B. 389 ; Moore v. Campbell (1854), 

10 Exch. 323 ; Noble v. Ward (1867), L. IC 2 Exch. 135 ; 

Tyera Boscdalo & FeiTyhill Iron ("o. (1874), 29 L. T. 

751 ; Plcvins V. Downing (1876), 1 C. P. D. 220 ; Williams 

V. Mobs Empires, 11915] 3 K. B. 242. Mentd. Coldbam v. 

Showier (1846), 3 C. B. 312 ; Emmet v. Devvhnrfat (1851), 

3 Mac. & G. 587. 

2546. Absence of request to deliver.] — Jones v. 
Gibbons, No. 1013, ante. 

2547. .]— In Sept. 1913, defts. by their 

representative contracted to sell to pltfs. 50 dozen 
red Welsh roller skins at 27s. per dozen “ delivery 


as required.” Between the middle of Nov. 1913, 
& the end of Sept. 1914, defts. delivered 20 dozen 
skins at the request of pltfs. in 4 lots of 5 dozen 
each, but no further deliveries took place nor were 
any requested by pltfs., their manager having 
forgotten the existence of the contract. In 
June, 1915, defts.’ representative left their employ, 
& in July, 1915, pltfs. gave him a personal order for 
& accepted delivery of 50 dozen skins of the same 
kind & at the same price as that specified in the 
contract with defts. Between June, 

Apr. 1916, another representative of defts. called 
upon pltfs. for orders, but was told there was 
nothing for him. In Nov. 1915, defts. by letter 
offered pltfs. 20 to 30 dozen skins similar to those 
previously supplied to them & at the same price, 
but i)ltfs. replied that they had bought some time 
ago their requirements for the next year. In 
July, 1917, pltfs. requested the delivery of the 
remaining 30 dozen skins under the contract, but 
defts. refused to deliver them, alleging tliat the 
contract was no longer in existence. Pltfs. having 
brouglit an action in the county ct. to recover 
damages for defts.’ breach of contract in refusing 
to deliver the remaining skins, the county ct. judge 
held that pltfs. had abandoned the contract, but 
whether he was right or wrong on that point that 
they behaved in such a way that defts. reasonably 
believed that pltfs. considered the contract was 
at an end, & gave judgment for defts. : — Held : 

(1) an inordinate delay on the part of botli sides 
having taken place it was not necessary, in order 
to put an end to the contract, for defts. to give 
notice to pltfs. that if they did not request further 
deliveries defts. would cancel the contract, & there 
was evidence upon which the c.ounty ct. judge 
could find that the contract had been abaiidoned ; 

(2) upon the facts the count ct. judge was justified 
in finding that pltfs. were estopped from denying 
that the contract had come to an end. — Pearl 
Mill Co. v. Ivy Tannery Co., [1919] 1 K. B. 
78 ; 88 li. J. K. B. 134 ; 120 L. T. 28 ; 24 Corn. 
Cas. 169, D. C. 

Amwtation Refd. Hartley v. Hymans, [1920] 3 K. B. 475. 

2548. Part of goods wrongfully taken by pur- 
chaser — Trespass.] — To a declaration on a contract 
ferr the sale of gi’owing trees, alleging for breach, 
that, although deft, had permitted pltf. to fell & 
carry away certain of the trees, he refused to permit 
him to fell & carry away the residue, deft, pleaded, 
that, after the promise & before breach pltf. 
fraudulently felled & carried away trees wliich 
were not sold to him, exceeding in number & value 
the residue which trees so fraudulently felled & 
carricid away were taken by pltf. in fraudulent 
substitution of the trees purchased by him as in 
thti declaration mentioned ; that pltf. kept the 
trees so fraudulently foiled & carried away by him ; 
& that therefore^ deft, refused to permit him to fell 
& carry awfiy the residue of the trees contracted 
for : — Held : the plea was bad, inasmuch as it 
showed not a rescission or abandonment of the 
contract by pltf., but a mere act of trespass, or 
wrongful act, for which deft, might have a remedy. 
— Lewis v. Clifton (1854), 14 C. B. 245 ; 2 
C. L. R. 1350 ; 23 L. J. C. P. 68 ; 22 1.. T. O. fe. 
259 ; 18 Jur. 291 ; 2 W. R. 230 ; 139 E. R. 101. 
Annotation : — Mestd. Wilkin v. Beod (1854), 15 C. B. 192. 


2645 i. Extension of time of delivery.] 
— Molson V. Bradcuiin (1866), 25 
U. O. 11. 457.— CAN. 

2546 i. A hsence of request to delh^er. ] — 
Lockie V. Reid & Co., Ltd., [1916] 
St. R. Qd. lO.—AUS. 

2546 il. .1 — Anderson v. Van- 

SITTART (1849), 5 U. C. R. 335.— CAN. 


2646 iii. .] — ^Massey -II A iiRis Co. 

V. ZwicKER (1907). 3 E. L. R. 193.— 

CAN. 

b. Within time limited .} — 

Tinant V. RlPEitT, [1921] 3 W. W. R. 
152.— CAN. 

c. Refusal hy buyer to eurept part — 
Offer to reconsider refusal .] — In an 


action by tho purchaser for return of 
the deposit & for damages for non- 
delivery of tho sheep : — Held : a 
refnml by the purchaser to accept 
some of tho sheep which he should have 
accepted, which refusal tho jury found 
the purcheiser was >vlIUng to reconsider, 
did not entitle the vendor to refuse to 
deliver the sheep which tho purchaser 
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Sect, -Remedies of the buyer : Sub-sect, 2, B, (a) 

2549. Abandonment of purpose for which goods 
required.] — ^Wood v. Copper Miners Co., No. 2531, 
ante, 

2550. Mistake of agent — Contract repudiated 
before delivery.] — Commission agents, having a 
chattel to sell at a fixed price, & their salesman 
having by mistake agreed to sell it at one-third 
of that price, & the mistake having been explained, 
& the contract repudiated, before the chattel was 
delivered : — Held : the purchaser could not sue to 
enforce its delivery. — I saac v, Boulnois (1863), 11 
W. E. 341. 

2551. Sale of unascertained goods — Failure of 
manufacturer to deliver to seller.] — By a contract 
in wi’iting the sellers sold to the buyers “ 200 tons 
5 per cent, more or less,” of Australasian beef 
tallow of two si)ecified brands, 1919 make, ship- 
ment to be made from Australia during the months 
between May & Aug. The contract provided 
that sliould the shipment be delayed by strikes or 
other case of force 7)xajeure the time of shipment 
should be extended by one montli. Should the 
delay exceed one month buyers should have the 
option of cancelling the contract forthwith or of 
accepting the goods for shipment as soon as possible, 
but should shipment not be possible within twelve 
months from the date of shipment originally 
stipulated contract to be void. The sellers, 
although they contracted as principals, were the 
agents of the Q, M. E. co. which manufactured 
tallow of the brands specified at two works in 
Australia. The Q. M. E. co. did not in fact manu- 
facture tallow in 1919 at (.ae of their works, 
although they could liave done so & could have 
produced tallow of the brand manufactured at 
those works. They produced during 1919 only 
161 tons of beef tallow of the other specified brand 
at their other works, but production of tallow at 
those works was prevented by a strike of employees 
between June 23 & Sept. 8 which resulted in a 
comx)lete cessation of opej’ations. The buyers 
elected to extend the time for delivery, but no 
delivery was made, although the (^. M, E. co. 
offered to deliver the 161 tons wlien shipment was 
possible. The buyers claimed in an arbitration to 
recover damages for the non-delivery of 39 tons, 
namely, the difterence between 161 tons & 200 
tons: — Held: (1) inasmuch as the contract was 
for the sale of unascertained goods <fe not of specific 
goods an implied term could not be read into the 
contract exonerating the sellers from liability if 
the CO. who manufactured the goods did not for 
any reason manufacture them, & there was in 
consequence no frustration or cancellation of the 
contract ; (2) as the contract was for the sale of 
“ 200 tons, 5 per cent, more or less,” of tallow the 
sellers could comply with their obligation under 
the contract by delivering 5 per cent, less than 200 
tons, namely, 190 tons, & therefore the sellers 
could only be held liable in damages for not 
delivering up to 190 tons. — Re Thorn ett & Pehr 
& Yutlls, Ltd., [1921] 1 K. B. 219 ; sub nom, 
Thornett k> Pehr v, Yuills, Ltd., 90 L. J. K. B. 


361 ; 124 L. T. 218 ; 37 T. L. R. 31 ; 26 Com. 
Cas. 59, D. 0. 

Annotation : — As to (1) Dbtd. Re Badlscho Co., Rc Bayer 

Co., Re Qriesheim Blektron, Re Kalle, Rs Berlin Aniline 

Co., Re Meister Lncius & Brunlng, [1921] 2 Ch. 331. 

2552. Conduct of buyers.] — ^Rose & Prank Co. 
V, Crompton (J. R.) & Brothers, Ltd., No. 2390, 
ante. 

Impossibility of performance.] — See Sub-sect. 2, 
B. (5), post. 

Delivery by instalments — Right to repudiate.] — 
See Part VI., Sect. 2, sub-sect. 9, C., ante. 

Right of stoppage in transitu.] — See Part VII., 
Sect. 4, ante. 

Right of unpaid seller to withhold delivery.] — 
See Part VII., Sect. 7, ante. 

Resale by unpaid seller.] — See Part VII., Sect. 8, 
ante, 

(b) Impossibility of Performance, 

See Sale of Goods Act, 1893 (c. 71), s. 51 (1), &, 
generally. Contract, Vol. XII., pp. 368 et seq. 

2553. What amounts to impossibility — Illegality 
of performance — Embargo.] — Boucher v. Lawson 
( 1735), Cunn. 144 ; Lee tem/p. Hard. 85 ; 94 E. R. 
1116 ; subsequent proceedings (1736), Lee temp. 
Hard. 194. 

Annotations: — Refd. Newberry v. Colvin (1830), 1 Cr. & J. 

192 ; Ashiriall v. Wood (1857), 3 Jur. N. S. 232. Mentd. 

Yates V. Hall (1785), 1 Term Kep. 73 ; Jackson v. Blanche 

(Owners), 11908] A. C. 126. 

2554. .] — Rice was shipped at 

Rangoon on defts.’ steamship for Galatz under bills 
of lading wliich contained the exception “ restraint 
of princes.” On June 18, tlie sliip being then at 
Beyrout, defts. were informed by a govt, official at 
Galatz that the importation of rice fr-om Rangoon 
was prohibited by law, & that tlie discharge wcjuld 
not be permitted. The law did not, in fact, p]*o- 
hibit the imijortation of rice. On June 23, by 
order of defts. Sc contrary to the wish of pltfs., the 
indorsees of the bills of lading, the ship proceeded 
to London, where the rice was sold at a loss : — - 
Held : defts. were not justifi(Hl in treating the con- 
tract as being, on June 23, imjjossible of ])er- 
formance, Sc W(n‘e therefore liable in damages for 
non-delivery of the rice.— B runner v. Webster Sc 
Barracluugh (1900), 16 T. L. R. 217 ; 5 Com. Cas. 
167. 

2555. .] — Defts. failed {inter alia) 

to deliver for export an iustalrn(*nt of about 1 0 tons 
of aniline oil during Dec. Sc Jan. 1914, 1915. Eor 
practically the whole of these months there was an 
.absolute prohibition of the exi)ort of aniline oil 
by Order in Council : — Held : there was no 
obligation on defts., the sellers, the contract being 
f.o.b., to use their best endeavours to procure a 
licence for export. Sc they were not liable for the 
non-delivery of the 10 tons. — B randt (II. O.) Sc 
Co. V. Morris (H. N.) Sc Co., 1/fd., [1917] 2 K. B. 
784 ; 87 L. J. K. B. 101 ; 117 L. T. 196, C. A. 
Annotations: — Expld. Brightman v, Tate, [1919] 1 K. B. 

463. Mentd. llederi Akt. Transatlantic v. Drugliorn, 

[1918] 1 K. B. 391 ; Ariadne S.S. Co. v. McKolvie, 11922J 

1 K. B. 518. 

.^—See Contract, Vol. XII., pp. 392 - 

395, Nos. 3202-3213. 


was willing to accept. — F r^cncis v. 
Lyon (1907), 4 C. L. li. 1023.— AUS. 

d. .] — Robertson v. Hayes 

(1857), 15 U. C. R. 293.— CAN. 

e. Sale to partnership — Dissolu- 
tion of part7i€rmip before delivery. ]r~- 
Dofts. contracted to deliver lumber to 
a firm of thi'ee partners. Before de- 
livery the firm was dissolved, & defts. 
refused to carry out their contract. 
In an action brought in the individual 
names of the three pai'tners for damages 


for non-dollvery : — Held : the dissolu- 
tion of the firm was no justification in 
law for defts.' refusal to carry out their 
contract. — McCJraney v. McCool 
(1890), 19 O. R. 470; 18 A, R. 217.— 
CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
B. (b). 

25531. What amounts to impossibility 
— lUegalUy of performance — EmJbaryo.] 
— Moyneur, Ltd. v. Dominion Sugar 


Co., Ltd. (1921), 20 O. W. N. 120; 
58 D. L. R. 132.— CAN. 

2653 ii. .h— ScumuT 

V. Wilson & Canttam, Ltd. (1920), 47 
O. L. R. 194 ; 18 (). W. N. 15.— CAN. 

ftestriction on im- 
port in form stipulated — Import of 
proprietary medicine not perinitted in 
hulk.] — McCarter, Burr Co., Ltd. v. 
Harris (Alta.), [1922] 3 W. W. R. 929 ; 
70 D. L. R. 420.— CAN. 
g. Trading with enemy. 
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Part VIII.— Breach op the Contract. 


2556. ■ Failure of supply — Contract to supply 
timber for repairs.] — Pltf. declared against defts. 
for not delivering, for the repairs of certain pre- 
mises, sufficient timber growing thereon, accord- 
ing to their covenant. Defts. pleaded, that there 
was not timber growing on the premises sufficient 
& proper for tlie repairs : — Held : the plea, though 
informal for not stating that there was not timber 
sufficient for the repairs or any part thereof, was 
good, except on special demurrer. — S neli. v. 
Snell (1825), 4 B. & 0. 741 ; 7 Dow. & By. K. B. 
249 ; 4 D. J. O. S. K. B. 44 ; 107 E. R. 1230. 
Annotation : — Reid. Smith v. Jennings (1840), 4 Jiir. 1160. 

2557. Goods requisitioned by govern- 

ment.] — Deft, entered into a contract for the sale 
to pltfs. of 50 tons of Blairgowrie raspberries. 
Deft, was the agent of K. & H., <& botli parties 
expected that the raspberries would be K. & 11. ’s 
raspberries. K. & II. had sold a quantity of 
raspberries to buyers on behalf of the govt., as 
well as to private buyers. .As the crox> was not 
sufficient to satisfy all the orders which K. II. 
iiad received, the Army Council served upon 

K. A H. a requisition, requiilng them to place at 
the disposal of the Army Council o()3 tons of 
raspberries, to deliver the same to such persons 
& in such quantities as the Director of Army 
Contracts might direct. K. & II. d(*livered to 
the (lovt. all the raspberries that were gathered 
subsequently, & pltfs. only obtained 9 tons undta* 
their contract. In an action by pltfs. for breach 
of contract: — Held: (1) deft, was liable as a 
contracting party, although both parties intended 
that the rasf)bciTies should be K. A IT.’s rasp- 
berries ; (2) the requisition served upon K. If. 
was a valid requisition under the regulation 2b. 
of the Defence of the Realm Regulations Con- 
solidated, as being a notice of intention to take 
I)08session of the raspberries when gathered ; an 
exercise of tlie powers of the Army Council under 
the regulation for the purpose of procuring a neces- 
sary supply for the use of the troops was an 
exercise of their powers for the purpose of securing 
the public safety or the defence of tlie realm ; <fe 
therefore deft, was protected by Defence of the 
Realm (Amendment) No. 2 Act, 1915 (c. 37), 
s. 1 (2), against liability in respect of the non- 
fulfilment of the contract, as far as it was duo 
to the interference of the Army Council & he was 
only liable in respect of the balance. — D ipton, 
Ltd. V . Eoud, [1917] 2 K. B. (147 ; 80 L. J K. B. 
1241; 110 L. T. 032; 33 T. L. R. 459; 15 

L. C. R. 099. 

Annotations: — As to (2) Consd. BriMttniau v. Tate (11)19), 
.'If) T. L. 11. 209 ; Hudson ’h Huy (’o. v. Maclay (1920), 
86 T. L. H. 469. Apld. Ouniey u. Houghton (1920), 121^ 
L. T. 706. Refd. Shutler v. Kolfe (1920), 36 T. L. H. 828, 

~.] — See Contract, pp. 381, 382, 390, 

398, Nos. 3149-3152, 3210, 3220. 

2558. Express proviso relating to impossi- 

bility.] — By agreement in writing defts. sold to 
pltfs. 250 bales of Manila hemp, shipment to be 
made from a port or ports in the Philippine Islands 
sailer or sailers between May 1 Sc July 31, 1898 ; 


he agreement contained a clause that if the 
goods did not arrive from loss of vessel or other 
unavoidable cause the contract was to be void. 
In consequence of the Spanish American war it 
was in a business sense impossible for defts. to 
ship hemp by sailer between the specified dates, 
but in Sept, they shipped hemp, which would 
otherwise have satisfied the contract, by steamer, 
Sc on Oct. 27 declared it against the contract; 
pltfs. refused to accept this declaration, Sc returned 
it to defts., who, on Nov. 4, wrote that it was the 
only declaration that they were in a position to 
make :~-lIeld : (1) the stipulations as to ship- 

ment by sailer or sailers between the specified 
dates were conditions precedent Sc the declara- 
tion was bad ; it was not an implied condition 
of the contract that it should be possible to smp 
by sailer between these dates ; defts. were not 
protected by the express condition as to non- 
arrival of the goods, the non-arrival not haying 
been occasionc'd by any unavoidable cause within 
the meaning of tlie contract ; (2) the damages 

were to be ascertained by reference to the market 
price on Nov. 4, the day on which deffs. finally 
notified their inability to make a declaration in 


accordance with the contract. , 

The difference between the contract price Sc 
th(i market i^ricc on Nov. 4, is the measure ot 
damages (Lord Russell, C.J.).-— Ashmore & 
Son V Oox ((L S.) A Co., [1899] 1 Q. B. 430 ; 68 
L. J. Q. B. 72 ; 15 T. L. R. 55 ; 4 Com. Cas. 48. 

Annotations: — As to (1) Apld. Blackburn Bobbin 
Allen, (1918] 2 K. B. 467 ; SarKaiit v. 1 
1 29 L. ']\ 47 1 . Refd. Nickoll Knight v. Ashton, Ednclfeo, 
119001 2 Q. B. 298. 

2559 . .]— A contract for the supply 

of bunker coal by a coaling co. to slii]ipers was 
made in Dec. 1914, after the commencement ot 
war, in a pre-war fonn of contract, which provided 
for the cancellation of the contract, by tl^ sup- 
pliers in case either Great Britain or France 
became engaged in war with any other Power. 
A slip, however, was attached to the contract, 
which pro\i.ded that, “ notwithstanding tlie war 
clauses in the attached contract . . . depots, 
will sui)ply during the present hostilities ... Sc 
should circumstance's arise to further mteriere 
in any manner with the supply, shipment, car- 
riage, or delivery of coals, this contract is subject 
to cancellation by the suppliers”: Held: the 
difficulty of obtaining v-c*ssels owing to the shortage 
of ships. Sc the rise of freights, which was evidence 
of such sliortage, were an “interference’ within 
the meaning of the slip, Sc the suppliers were 
entitled to cancel tlie contract — SciiEEPVAART 
Maatschaiuuj Gylsen V . North African 
INO Go. (1916), 85 L. J. K. B. 1386 ; 114 L. T. 
755 ; 13 Asp. M. Jj. G. 339. 

Refd. Tonnants, Lancasbiro v. Wilson (1917), 
23 Coin. Cas. 41. 

2560. Whether contract void or void- 

able.] — Defts. agreed by a contract of Mar. 6, 
1913, to build a steamer for pltfs. By clause .) : 
“ The steamer, unless the construction thereoi 


—Where a contract for the sale & 
delivery of foreign g('oda is made 
between a British vendor & a British 
purchaser, &, during the continuance, 
the country where the goods are manu- 
factured becomes enemy territory by 
hostile occupation, trading with persons 
in which is forbidden to British sub- 
jects by the laws of the realm, the 
vendor, if he has not the goods in his 
possession, may legally refuse to deliver 
on the ground that to obtain the 
specified goods is not then legally 
possible. — Rons Brothkks, Ltd. v. 
Shaw & Co., [1917] 2 1. K, 367. — IR. 


2557 i. Failure of mijiply — 

Goods requisitioned by {jovemmerUA — 
OcKERBY & Co., Ltd. v. Murdock 
(1916), 22 C. L. H. 420.--AUS. 

2657 ii. Geltjno 

r. Ckespin (1917), 23 C. L. U. 443 ; 
34 N. S. W. W. N. 194.— AUS. 

h. .] — Lesson v. North 

British Oil & Candle Co. (1874), 
I. K. 8 C. L. 309.— IR. 

2558 i. Express proviso relatinq 

to impossibility,] — Gknest v, Leger 
(1921), 67 D. L. K. 494.— CAN. 

' War or other cx- 


^ptional causeA^—DifflcuUn only in 
erformance no defence,}— A contract 
ir the supply of a manufactured 
rtlde coiitabied this clause, In the 
vent of work being interrupted by 
. . war or other exceptional cause, tno 
oilers shall not be bound to uiake 
ell very at the time specified. i ho 
oilers declined to supply the full 
mount rocinifed, &, in defence 
ction for damages, pk^od this 
lause & averred the difficulty m 
.htainliig supplies of raw materials 
(vving to the war : — Held : the 
Lid not excuse performance of the 
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Sale oe Goods. 


Sect 3. — Remedies of the buyer : Sub-sect 2, B, (b) 
& C. (a),] 

shall be delayed by fire, strike, or lock out, or any 
other unpreventable cause . . . shall bo com- 
pleted ready for trial by Oct. 30, 1914.” 

By agreement the date of completion was sub- 
sequently extended to Jan. 30, 1915. By 

clause 12 : “In case the builders become bkpt. 
or insolvent or fail or be unable to deliver the 
steamer within eight months from the date agreed 
by this contract, thereupon the contract shall 
become void, & all moneys paid by the purchasers 
shall be repaid to them with interest at 6 per 
cent. . . . except only in the event of Fiance 
becoming engaged in a European war, when the 
above limit of eight months shall be extended 
equal to the duration of the war, but in no case 
to exceed eighteen months in all.” 

The builders contended that in the events 
which had happened the clauses became operative 
on July 30, 191 G, & the contract then became 
void. The purchasers claimed the ship or damages 
for non-delivery, & contended {inicr alia) that 
the builders were not entitled to say the contract 
was void, but that it was only voidable at the pur- 
chaser’s option : — Held : clause 12 became opera- 
tive on July 30, 191 G, & as the inability to perform 
the contract was not due to any default of defts,, 
the contract was void except for the rex^ayment 
of the money already paid by pltfs., & was not 
merely avoidable at their option. — N ew Zeai^nd 
Shipping Co. v , Soci^tIij Des Atisliehs et Ciian- 
TIEI 18 1)e France, [1919] A. C. 1 ; 87 L. J. K. B. 
746 ; 118 L. T. 731 ; 34 T. L. R. 400 ; G2 Sol. 
Jo. 519 ; 14 Asp. M. L. C. ^ H , H. L. ; affg. 8. O. 
sub nom. Re New Zealand Shipping Co. & 
Socii^Tii: DES Ateliers et Chantiers de France, 
[1917] 2 K. B. 717, C. A. 

AnnoUitiona : — Reid. He Suarez, Suarez v. Suarez, [1918] 

1 CL. 170; Lebcaupin v. Crispin, [1920] 2 K. H. 714; 

Quesnel Forks Gold Mining Co. v. Ward, [1920] A. ('. 222. 

Mentd. }ic Mey rick’s ScttJmt., Meyrick v. Mevriek, [1921] 

1 Ch. 311 ; Cohen v. Sellar, [1920] 1 K. B. 536. 

2561. “ Unforeseen contingencies 

excepted — Source of contingencies not specified.] 

— A contract provid(^d for the delivery of goods 
“ unforeseen contingencies excepted.” No parti- 
cular source from which they were to come was 
stixnilated. Unforeseen political complications 
ju'evented the supply of the goods from the source 
contemplated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held ; the above clause 
did not j)rotect ihe sellers from liability to deliver 
the goods. — W ills (George) & Sons, Ltd. v , 
CUNNINGIIAJVI (R. 8.) Son Co., [1924] 2 K. B. 
220 ; 93 L. J. K. B. 1008 ; 131 L. T. 400 ; 40 
T. L. R. 108. 

2562. Performance not naturally Impossible 

— Fundamental basis of contract not disturbed.] — 

By a contract dated Aug. IG, 1922, the sellers 
sold to the purchasers about 1 ,000 boxes of Smyrna 
sultanas at GOs. a cwt. c.i.f. London to be shipped 
from Smyrna by steamer to lx)ndon during 
Sept. 1922. Smyrna at the date of the contract 


was in the occupation of the Greeks. On Sept. 0 , 
1922, it was taken by Turkish forces & shipment 
became impossible, with the result that the sellers 
did not shix) any of the goods. The buyers claimed 
damages & the dispute went before arbitrators, 
who stated a case for the opinion of the ct. under 
Arbitration Act, 1889 (c. 49), s. 7. 

The sellers said that they were excused from 
erformance on the grounds that the contract 
ecame illegal when tlie port of shipment came 
under Turkish control, as a state of war at that 
time existed between England & Turkey ; & that 
a state of circumstances had arisen which made 
the contract impossible of performance & that 
dilXered totally fi’om the conditions with reference 
to which the contract was made : — Held : (1 ) 

mere imi^ossibility of performance did not dis- 
charge a party where x'<^^formance was not 
naturally imx^ossible, unless such a state of affairs 
had arisen as displaced the fundamental basis 
of the contract. In the absence of any strike, 
war or force majeure clause, the buyers were 
entitled to damages for failure of the sellers to 
deliver ; (2) as the point of illegality had not 

been taken at the hearing before the arbitrators, 
&; was not raised in the case stated, it could not 
be taken afterwards. — Sakgant (W. J.) & Sons 
V. Paterson (Eric) & Co. (1923), 129 L. T. 471 ; 
39 T. L. R. 378. 

Inability to perform contract at profit.] — 

See Contract, Vol. Xll., p. 405, Nos. 3264-3271. 

.] — Sec, further. Contract, Vol. XII., pp. 

395-399, Nos. 3214-3228. 


C. Measure of Damages. 

(a) In General. 

See Sale of Goods Act, 1893 (c. 71), s. 51 (2) &, 
generally. Damages, Vol. XVII., pp. 78 et seg. 

2563. Whether actual loss sustained.] — The 
measure of damages is the damage sustained by 
l)ltf. in consequence of the breach of contract. 

Defts., by their agents, contracted with 
& bought & sold notes were exchanged. The 
note was as follows : — “ Bought for account of 
Levin &; AdlcT, of William Bird co. 200 tons 
Calder, No. 1, i:)ig iron, at 45s. per ton, free on 
board at Glasgow, (''ash at foui’tet^n days against 
Dixon’s delivery ord(‘r or bill of lading, at buyer’s 
option.” ritf. within the fom*toen days, accex)ted 
one of Dixon’s orders, A money ; the 

order was as follows — “ I hereby undertake to 
deliver free on board here (at Glasgow), when 
required, 200 tons No. 1 jug iron, to the party 
lodging this document with me. For W. Dixon 
— John Camx)ben.” Dixon offered other iron, 
but refused Calder ; — Held : as the order was not 
inconsistent with the contract, & might have 
lU'oduced Calder iron, pltf. was justified in accept- 
ing it, but upon its failing to jiroduce it, he was not 
bound by such accex^tance, but might rei)udiato 
it & sue the defts. for the non-delivery of Calder 
iron, without presentment of the order. — Levin 
V. Bird (1850), 10 L. T. O. 8. 324, N. P. 


contract, in respect that, although the 
war had caused an increase in the price 
of raw materials & some delay In their 
delivery, It had not rendered the 
obtaining of them impossible. — Black- 
lock & Maoarthur, Ltd. v. Kirk, 
[1919] S. C. 67 ; 66 So. L. R. 84 ; 
[1918] 2 S. L. T. 267.— scot. 

l. Performance not naturally 

i?7?»08«f6Zr.] — H urnandrai Fulohanu 
V. Pragdas Budhskn (1922), I. L. R. 
47 Bom. 344.— IND. 

m. Cause beyond reasonable 


control.] — Samuel v. Black Lake 
ASBESTOS & Chrome Co., Ltd. (1920), 
48 O. L. R. .661 ; 58 D. L. R. 270 ; 
19 O. W. N. 328. — CAN. 

n* Unforeseen circumstances.] 

— Where a person has contracted to 
deliver goods, which are not part of 
his own stock In trade, & are known 
not to be, & has taken due care in 
placing his order for those goods with 
a manufacturer, he wUl not be respon- 
sible for any delay in the delivery that 
may be caused by unforeseen circum- 


stances, such as strikes, or sickness 
among workmen. — Taylors v. Mac- 
LELLAN8 (1891), 10 R. (C.t. of Soss.) 10 ; 
29 Sc. L. R. 2l— scot. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

2563 i. Whether actual loss sustained.] 
— Australian Smelting Co., Ltd. v. 
British Broken Hill Proprietary 
Co., Ltd. (1896), 22 V. L. R. 190.— 
AUS. 
o. 


Nominal damages .] — Web- 
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Part VIII. — Breach 

2564*. — ^British & India Steajvi Naviga- 

tion Co. V, De Mattos, De Mattos v, British & 
India Steam Navigation Co., No. 1557, ante. 

2565. Nominal damages — Acceptance of 

composition.] — G riffiths v. Perry, No. 2^50, 

ante, 

2566. No available market.] — Deft, in 

Jan., 1872, agreed to furnish pltfs. with 060 sets 
of wheels & axles according to tracings, 100 of 
which were to be delivered at stated intervals 
in the months of Feb., Mar., & Apr., free on board 
at Hull ; guarantee three years & three months 
from time of sliipments. Pltfs. were under a 
contract with a Kussian railway co. to deliver 
them 1,000 waggons, 500 on May 1, 1872, & 500 
on May 31, 1873 ; & they were bound to pay 
two roubles per waggon for each day’s delay in 
delivery. In the course of the negotiations 
between pltfs. & deft., deft, was informed of this 
contract, but neither the precise day for the 
delivery nor the amount of the penalties was 
mentioned. Delay occurred in the delivery of 
the 100 sets of wheels ; & pltfs., in consequence, 
had to pay certain penrJties, but the Russian co. 
consented to take one rouble a day, amounling 
in the whole to £*100. Pltfs., having brought an 
action against deft, for the delay, sought to 
recover as damages the £100 : — Held : pltfs. were 
not entitled as damages, as matter of right, to 
the amount of penalties ; but tlie jury might 
reasonably have assessed the damages at that 
amount. 

It is, no doubt, quite settled that, on a contract 
to supply goods of a i)artieular sort, which at the 
time of the bi'each can b(‘ obtained in the market, 
the measuie of damages is tlie dilT(n*ence between 
the contract price & (he market price at the 
time of the breach. Where, fi*om the nature of 
the article, there is no market in which it can be 
obtained, this rule is not applicable (Black- 
burn, J.). — Elbinoer Act. v. Armstrong (1874), 
L. R. 9 Q. B. 473 ; 43 L. J. Q. B. 211 ; 30 L. T. 
871 ; 38 J. P. 774 ; 23 W. K. 127. 

Jnnolatiovs Consd. Hitido v. Liddell (1875), L. 11. 10 Q. IL 

205; Hydraulic Enj^iueeriiifir Co. v. MoTlaflio (1878), 4 

Q. B. D. 670. Apld. Gr6bcrt-Bori?nis v. Nugent (1885), 

15 Q. B. D. 85. 

2567. .] — D<^ft. contracted to supply 

to pltf. 2,000 pieces of grey shirtings, to be 
delivered on Oct. 20 certain, at so much per piece?, 
deft, being informed that tlK?y were for shipimmt. 
Shortly before Oct. 20, deft, informed pltf. that 
lie would be unable to complete liis contract by 
the time specified, on whieli pltf. endeavoured to 
get tlie shirtings (dsewliere, but, there being no 
market in England for it, that kind of shirtings 
could only be procured by a previous order to 
manufacture it. Pltf., therefore, in order to ship 
according to his contract with his sub-vendee, 
procured 2,000 pieces of other shirtings of a some- 
what superior quality, at an increase of price, 
which the sub-vemdee accepted, but paid no 
advance in price to pltf. Pltf. sought to recover 
against deft, for the breach of his contract, tlie 
difference between what he paid for the sub- 
stituted shirtings & deft.’s contract price. It 


OR THE Contract. 

was admitted at the trial that the sliirtings that 
pltf. bought were the nearest in price & quality 
that could bo got by Oct. 20 ; & the jury returned 
a verdict for the amount claimed : — Held : there 
being no market for the article contraeded for, the 
measure of damages was tlie value of it at the 
time of breach ; & pltf. having done the best 

thing ho could, was entitled to recover the differ- 
ence in the price. — Hinde v, Liddell (1875), 
L. R. 10 Q. B. 265 ; 44 L. J. Q. B. 105 ; 32 L. T. 
449 ; 23 W. R. 650. 

Annotations : — Refd. Blackburn Bobbin Co. v. Allen, [1918] 

1 K. B. 540 ; Montevideo Gas & Urydock Co. v. Clan Line 
Steamers (1921), 37 T. L. K. 544. 

Goods resold.] — See No. 2575, post, 

2568. Goods resold — Loss of anticipated 

profits by sub-vendee.] — Peterson v, Ayre, No. 
2695, post, 

2569. .] — Defts. contracted with 

pltf. to deliver goods to him of a particular shape 
& d<‘Scription at ccu’tain prices & by instalments 
at different times. When the contract was made 
defts. knew that, except as to price, it corresponded 
with <fc was substantially the same as a contract 
which ])ltf. had entertid into with a French cus- 
tomer of his, & that it was made in order to enable 
pltf. to fulfil such last-mentioned contract. Defts. 
broke their contract, & there being no market 
for goods of the description contracted for, pltf.’s 
customer recovered damages against him in the 
French ct. to the amount of £28. In an action 
against diffts. for their bread i of contract : — 
Held : pltf. was not only entitled to recover as 
damages the amount of profit he would have made 
had lie been able to fulfil his contract with his 
customer, but also damages in respect of his 
liability to such customer, & in estimating such 
last-mentioned damages the £28 wliich the Ih’ench 
ct. had given might be treated as not an uni'eason- 
able one at which such damages might be assessed. 
— Gr6bekt-Borgnis V, Nugent (1885), 15 Q. B. D. 
85 ; 54 L. J. Q. B. 511 ; 1 T. L. R. 434, C. A. 
Annotations: — Apld. Levi v. S. E. By. (1880), 2 T. L. B. 

817. Consd. Hamnioiid v. BuHsey (1887), 20 Q. B. D. 79. 
Apld. Vickers n. Clnirch Extension Assocn. (1888), 4 
T. L. JL 674. Consd. Ke FI. Boiirt^eois & Wilson, IJol^ato 
(1920), 25 Com. Gas. 260. Apld. Patrick v. Busso-British 
(Jraln Export Co.. [1927] 2 K. B. 535. Refd. Jie Hall & 
Pirn (1927), 137 L. T. 585. 

2570. Measure of damages unaffected.] 

— (1) Pltfs. chartered def(s.’ ship for carriage of 
a cargo of co(4on seed from Alexandria to the 
United Kingdom. The charterparty provided 
that the master v^as to sign bill of lading at any 
rate of freight & as customary at port of lading 
without prejudice to the stipulation of the charter- 
party. There was also a cesser of liability clause. 
A cargo was shipped under the charterparty at 
Alexandi'ia by an on account of the charterers, 
A a bill of lading was given containing an excep- 
tion, which was not in the charterparty, protecting 
the .shipowners from liability for damage arising 
from any act, neglect, or default of the pilot, 
master, or mariners. The cargo was lost by the 
negligence of the master. In an action for non- 
delivery of the cargo the jury found that there 
was no special custom at Alexandria with regard 


STER & Co. V, Cramond Irox Co. 
(1875), 2 B. (Ct. of Sobs.) 752 ; 12 Sc. 
L. B, 496.— SCOT. 

p. Market value below 

contract jirice. ]—Brekner v. Con- 
sumers Metal Co. (1918). 41 O. L. B. 
534 ; 13 O. W. N. 333 ; 41 D. L. B. 
339.— CAN. 

2566 i. No available market] — 

On the faiUiro of deft, to deliver a 
Bocond-hand separator wliich it had sold 
to pltf. ho was unable to find another 


of the same capacity & quality, & 
bought a larger one from another co. 
In an action for damages for non- 
delivery : — Held : since pltf. could not 
buy on the market an article similar to 
that which he had bought from deft., 
the measure of damages was tlio loss ho 
had ot-cually Buffered tlirough doft.'s 
default. — Caswell v. Mathew Moody 
& Sons Co., [1926] 1 W. W. B. 113 ; 
20 Sask. L. B. 252.-- CAN. 

2566 ii. .]--JUQMOHANDAfl 

VURJIWANDAS V. NUSSERWANJI JK- 


HANQIR KHAMBA'ITA (1902), I. L. B. 26 
Bom. 744.— IND. 

2566 Hi. .1— M‘Netix v. 

Bioiiards, [1899] 1 I. B. 79.— IR. 

q. Estimated loss 

directly tfe* naturally resulting .] — In an 
action by pltfs. claiming damages for 
short delivery : — Held : while the 
resort to market value is one of the 
commonest It is not a conclusive test 
in determining the amount of damages, 
but is merely an aid, Sc In the absence 
of evidence of market value, pltfs, were 
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Sect, 3. — Remedies of the buyer ; Sub-sect, 2, O. (a).1 
to the form of bill of lading in use there : — Held : 
whether such finding were right or wrong, the 
terms of the charterparty did not authorise the 
giving of a bill of lading containing the before 
mentioned exception <fe, even if they did, in the 
absence of express provision to the contrary, as 
between the sliipowncrs & the charterers only, 
the charterparty could be regarded as constituting 
the contract ; & the bill of lading must be looked 
on as a mere receipt for the goods ; & consequently 
defts. were liable for the non-delivery of the 
cargo. 

(2) Pltfs. having sold the cargo “ to arrive,’’ 
at a price less than the market value of the goods 
at the port of discharge at the time when the 
cargo should have arrived : — Held : in estimating 
the damages such market value must be looked 
to, & not the price at which pltfs. had sold the 
cargo. 

(3) The charterparty provided that sufficient 

cash for sliip’s disbursements should be advanced, 
if required, to the captain by the charterers on 
account of freight subject t-o insurance only. 
Pltfs. having advanced suras for ship’s disburse- 
ments on account of freight as provided for in 
the charterparty : — Held : in estimating the 
damages for non-delivery of the cargo, only the 
unpaid freight must be deducted from the market 
value of the goods, not the advanced frtught as 
well. — R odocanachi v, Mjlburn (1886), 18 

Q. B. D, 67 ; 56 L. ,T. Q. B. 202 ; 56 L. T. 594 ; 
35 W. R. 241 ; 3 T. L. R. 115 ; 6 Asp. M. L. C. 
100, C. A. 

Annotations As to (1) Consd. IVI ol-Tryvan Ship Co. v. 
KriiKcr, [1907] 1 K. B. 809 ; Sluter v, Hoyle & Smith, 
[1920] 2 K. B. 11. Refd. TompcTlcy S.S. Co. v. Sin^h, 
1190.0] 2 K. B. 791. As to (2) Consd. The Leitrim, 11902] 
P. 250 ; W'crthoiTn v. Chicoutimi Pulp Co., [1911] A. O. 
301. Folld. WilUuruH v. AgiuB, [1911] A, C. 510. Apld. 
Jamal v. Moolla Pawood. [1910] 1 A. O. 175. Distd. 
Watts, WattB r. Mitsui, [1917] A. C. 227. Apld. Sheik 
Mohammad Hahih IJllah r. Bird (1921), 37 T. h, 11. 405. 
ReSd. Montevideo (las & Dry dock Co. v. Clan Line Steamers 
(1921), 37 T. L. 11. 544. As to (3) Consd. Dufourcet r. 
Bisliop (188G), 18 Q. TJ. D. 373. (ri-ncrallu^ Refd. Lobeaupin 
V. Crispin, [1920] 2 K. B. 714 ; Taylor v. Bank of Athens, 
Plnnock v. Bank of Athens (1922), 91 L. J. K. B. 770 ; Uc 
Hall & Pirn (1927), 137 L. T. 585. 

2571. - .] — The rule that the 

damages to which a purchaser is entitled for non- 
delivery of goods is the difference between the 
contract price <fe the market price at the time 
when they ought to have be(m dedivered is not 
affected by the fact that before the date of delivery 
the purchaser haci resold the goods for less than 
the market price. 

Delay [in delivery] might have prejudiced him ; 
but the amount of prejudice was no longer a 
matter of speculation, it had been put to the test 
by the goods being actually sold ; & he was 

rightly, as I think, only held entitled to recover 
the difference between the market price at the 
date of due delivery & the price he actually got. 
But when there is no delivery of the goods the 
position is quite a different one. The buyer 
never gets them, & he is entitled to be put in the 
position in which he would have stood if he had 
got them at the due date. That position is the 

entitled to recov<3r the estimated loss 
directly & naturally resulting in the 
ordinary course of events from sellers 
breach of contract. — Bochner v. 

Smith (1916), 49 N. S. K. 435.— CAN. 

2574 i, Goods resold — Resale price 

evidence of value ,] — Francis v. Lyon 
(1907), 4 6. L. R. 1023.~AUS. 

r. Purchase of suhetituied 

goods .] — ^Action on a contract to deliver 
cordwood, required for the purpose of 


position of a man who has goods at the market 
price of the day, & barring special circumstances, 
the defaulting seller is neither mulct in damages 
for the extra profit which the buyer would have 
got) owing to a forward resale at over the market 
price, nor can he take benefit of the fact that the 
buyer has made a forward resale at under the 
market iirice (Lord Dunedin). — Williams 
Brothers v, Ed. T. Agius, Ltd., [1914] A. O. 
510 ; 83 L. J. K. B. 715 ; 110 L. T. 865 ; 30 
T. L. R. 351 ; 58 Sol. Jo. 377 ; 19 Com. Cas. 
200, H. L. 

Annotations: — Consd. Woir v. Dobell, [19161 1 K. B. 718, 
Apld. Slater v. Hoyle & Smith, [1920] 2 K. B. 11. Refd. 
Jamal v. Moolla Dawood, [1916] 1 A. C. 175 ; Lebeaupin 
V. Crispin, [1920] 2 K. B. 714 ; Montevideo Gas & Drydock 
Co. V. Clan Lino Steamers (1921), 37 T. L. H. 544 ; Sheik 
Mohammad Habib Ullah v. Bird (1921), 37 T. L. R. 405 ; 
Taylor v. Bank of Athens, Pinnock v. Bank of Athens 
(1922), 91 L. J. K. B. 776. 

2572. .] — Mohammad Habib 

Ullah (Sheik) v. Bird Co., No. 1585, ante. 

Compare No. 2588, post. 

2573. Damages paid to sub-pur- 

chase.] — ORfiBERT-BORGNIS V, NUGENT, No. 2509, 
ante. 

2574. Resale price evidence of value.] 

— In an action for damages for non-delivery of 
goods, where the same class of goods is not obtain- 
able in the market, at the place of delivery, the 
price on a sub-sale by a purchaser, is evidence 
of the value of the goods, & the amount by which 
such price on sub-sale exceeds the contract price 
may be recovered as damages, although the seller 
at the time of the contract had no notice of the 
sub-sale. — Stroud v, Austen & Co. (1883), Cab. 
& El. 119. 

2576. No available market.] — The 

buyers, merchants, bought Russian wheat of a 
certain description for delivery on a named date, 
before that date resold the wheat to a thircl 
party at a profit. The sellers failed to deliver. 
On that date & subsequently there was no market 
for Russian wheat of the said description. At the 
time of sale the sellers knew that the buyers were 
buying for resale : — Held : the buyers were entitled 
as damages to the difference between the contract 
price & the resale price. — Pai’RICK v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535 ; 
137 L. T. 815 ; 43 T. L. R. 724. 

2576. Purchase of substituted goods — 

Value of substituted goods.] — A. contracted with 

B. to repair a steam threshing machine, under- 
taking to get it ready for harvesting time. A 
new fire-box being needed, C. engaged to make one 
for A. ’‘in about a fortnight ” but failed in Hie 
performance of his contract, & A., who had paid 

C. for the article, was obliged to get one made 
elsewhere, at an additional cost ; but this he 
did not do in time to enable him to perform his 
contract with B., although there was ample time 
for him to have done so after C. had broken his 
contract ; whereupon B. sued A. who paid him 
£20 to settle the action : — Held : A. was entitled 
to recover from C. the sum he had paid for the 
fire-box, <te the extra cost incurred in getting 
another ; but the compensation paid by A. to 
B. was not such a damage as might fairly & 

13 U. C. R. 440.~CAN. 

a. Loss of profits — Within 

contemplation of parties .] — Doyle v. 
Jacobs (1872), 11 N. S. W. S. C. R. 

77.— AUS. 

b. Fulfilment of sub- 

sate by other goods in stock immaterial.] 
— Muhajvimau Habib -Ullah v. Bird & 
Co. (1921), 1. L. R. 43 AU. 257.— IND. 

Geek, 


biiriilng brick. Pltf. proposed to prove 
that during the delay occasioned by 
deft.’s neglect to deliver, the price of 
briuks fell considerably, & he clahnod to 
recover for this loss : — Held : such 
evidence was rightly rejected ; & the 
measure of damages was only tho 
difference between the price specified 
in tho contract & that actually paid for 
the wood i)rooured by pltf. elsewhere, 

together with compensation for his c. .] — Sykes v. 

trouble. — Feehan v. Hallinan (1855), [1920] 1 W. W. R. 741. — CAN. 
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reasonably be considered either as arising naturally 
from O.’s breach of contract, on such as might 
reasonably be supposed to have been in the con- 
templation of the parties, at the time they made 
the contract as the probable result of the breach 
of it. — PoRTMAN V, Middleton (1858), 4 C. B. 
N. 8. 322 ; 27 L. J . C. P. 231 ; 4 Jur. N. 8. 689 ; 
0 W. R. 598 ; 140 E. R. 1108 ; siih nom. Portman 
V, Nicitol, 31 I.. T. O. 8. 152. 

Annotations: — Reid. Dingle v. Haro (1859), 7 C. B. N. S. 

145 ; Goo V. L. & Y. Ky. (1860), 0 H. & N. 211 ; Wilson 

V. L. & Y. By. (18()1), 3 L. T. 859. 

2577. Difference between contract 

price & price of substituted goods.] — Uinde v. 
Liddell, No. 2567, miie. 

2578. Purchaser prevented from executing 

orders — Thereby enabled to execute more profit- 
able orders.] — A litigant should not be refused a 
reasonable opportunity of stating facts which on 
the face of them are possibly relevant merely 
because the judge at the trial thinks that he will 
Iirobably not succeed in establishing his case. 
Therefore in an action for damages for breach of 
a contract to deliver raw material, whereby 
idtfs. were prevented from executing orders 
which they had obtained, evidence is admissible 
to show that pltfs. were in consequence enabled 
to execute other orders, whereby they made 
profits which might be taken into consideration 
in reduction of the damages which they had 
sustained by deft.’s breacli of contract. — Hill 

Sons v, Showell (Edwin) & Sons, Ltd. (1918), 
87 L. .T. K. B. 1106 ; 119 L. T. 651 ; 62 Sol. Jo. 
715, H. L. 

Where delivery delayed .] — See Sub- 
sect. 2, C. (6), 2^ost. 

Where available market .] — See Sub-sect. 2, 

C. (c), post. 

2579. Where price prepaid.] — Tn assumpsit for 
a breach of contract, in not delivering a quantity 
of linseed pursuant to a contract of sale, it appeared 
in evidence, that pltfs., pursuant to contract, head 
paid part of the purchase-money to the vendor 
in advance ; that dc‘ft., at the time when the 
linseed ought to have been delivered, had given 
notice of his inability to perform the contract, 
but the money was not returned until after the 
action was commenced, when the amount was paid 
into ct., with interest up to the time it was so paid 
in, as a condition for a commission to exanime 
witiu'sses abroad, A was only obtained out of ct. 
by pltfs. a short time before the trial : — Held : 
in estimating tlu; damages, pltfs. were not entitled 
to take the price of linstnal at the time of the 
trial ns a criterion ; A pltfs. not having jiroved 
that they had sustained any sptulal damage from 
the non-delivei*y of the seed, & the non-r(d;urn 
of the money, the inpayment of the money 
advanced, with simple interest upon it, & payment 
of the difference between the contract price 
the price of the linseed at the time when it ougJit 
to have been delivered, was that to which pltfs. 
were entitled ; & the jury liaving found accord- 
ingly, the verdict was right. — Startup v. Cor- 
TAZZI (1835), 2 Cr. M. & R. 165; 5 Tyr. 697 ; 
4 L. J. Ex. 218. 

Annotations: — Apld. Phillpots r. Evanw (1839), 5 M. & W. 

474. Refd. Hochster v. De La Tour (1853), 2 E. & B. 

078 ; Frost v. Kui^ht (1870), L. B. 5 Exch. 322. Mentd. 

Evans v. Hutton (1842), 12 L. J. C. P. 17. 

2580. .]- — The measure of damages for the 

d. No right to consequential 

damages.]— In an action of damages for 
breach of bargain, pursuer is only 
on titled to the loss occasioned by non- 
delivery of the article purchased, & not 
to the couBCQuential damage arising 
from the non-delivery having been the 


non-delivery of goods, paid for at the time of 
purchase, is, the difference between that price & 
the highest price the goods have attained up to 
the time of trial. — Elliot v. Hughes (1863), 3 
F. & F. 387, N. P. 

2581. Compensation paid to third party — Arising 
out of non-delivery.] — Portman v. Middleton, 
No. 2576, ante, 

2582. Damages fixed by contract.] — Deft, 
entered into the following contract ; — Sold to 
pltf. 5,000 tons of iron rails at £11 5s. per ton, 
delivered f.o.b., Newport, the delivery to com- 
mence by Jan. 15, & to be completed by May 15. 
In the event of defts. exceeding the time of delivery 
they shall pay by way of fine 7s. 6d. per ton per 
week. In the event of ships not being ready 
within fourteen days, notice being given, then 
payment to be made against wharf warrants for 
each 500 tons stacked & being to buyer’s order. 
Defts. made default in the delivery of the iron, 
which was delivered during the months of May, 
June, July, August, & completed in Sept. : — 
Held : the fine to be paid for delay in delivery 
ought to be calculated from the time at which 
the contract was to be completed, viz., May 15. 
— ^Bergheim V. Blaenavon Iron Steel Co., 
Ltd., (1875) L. R. 10 Q. B. 319 ; 44 L. J. Q. B. 
92 ; 32 L. T. 451 ; 23 W. R. 618. 

2583. — — .] — The Spanish Govt, contracted 
with ai)plts. for the building of four torpedo boats, 
delivery to be within periods varying from six 
& a half months to seven & three-quarter months 
from the date of the contracts. The contracts 
provided that “ The penalty for later delivery 
shall be at the rate of £500 per week for each 
vessel.” The vessels having been delivered many 
months after the stipulated period & the price 
paid, the Spanish Govt, claimed from applts. 
payment of £500 for each week of late delivery : 
— Held: (1) the sum of £500 a week was to be 
regarded as liquidated damages & not as a penalty, 
& the Spanish Govt, were entitled to recover ; 
(2) payment in full of the price of the vessMs 
without reservation was no waiver of the claim 
for damages for d(4ay in delivery. — Clydebank 
Engineering Sc Shipbuilding Co. p. Castoneda 
Don .Tose Ramos Yzquierdo, [1905] A. C. 6 ; 
74 L. J. C. P. 1 ; 91 L. T. 066 ; 21 T. L. R. 58, 
H. L. 

Annotations : — As to (1) Apld. Diestal v. Stevonson, [1900] 

2 K. B. 345 ; Webster v. Bosauquet, [1912] A. C. 394. 

Consd. Dunlop Biieuinatic Tyni Co. v. New Oarage & 

Motor Co., [1915] A. C. 79. Refd. Public Works Coinrs. 

V. Hills, [19()i)] A. C. 368 ; Kilmer v. British Columbia 

Orchard Lauds, [1913] A. C. 319 ; Admiralty Comrs. v. 

S.S. Chekiang, [1926] A. C. 637. 

2584-. .] — Defts., coal exporters at New- 

castle, entered into a contract with pltf. for the 
sale & delivery to him in Germany of a quantity 
of coal, of which part was to be screened Sc part 
small coal, at certain price vs per ton c.i.f. The 
contract, which was di’awn up by defts., contained 
the following clause : ” Penalty for non-execution 
of this contract by either party Is. per ton on the 
portion unexecuted, & the amount of proved 
loss, if any, on freight actually arranged by us.” 
In an action to recover damages for non-delivery 
of the coal, pltf. claimed that the 1.9. per ton 
mentioned in the contract was a penalty & might 
be disregarded, & that he was entitled to recover 
the dillerence between the contract price & the 

agreed to deliver has paid for them at 
the time of the sale, the measure of 
damages to which he is entitled for 
non-delivory is the value of the goods 
at the date of the trial. — Peebles v. 
Pfeifer, [19181 2 W. W. K. 877 ; 11 
Sask. L. R. 249.--CAN. 


cause of voiding or preventing a sale 
of t)thor property previously belonging 
to pursuer. — Dunlop (Scougal's Truh- 
TEE) V. M‘Kellar (1815), 18 Fac. Coll. 
38?.~-SCOT. 

25791. Where price pre 2 Hiid .] — ^Where 
the buyer of goods which the seller has 
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Sect* 3. — Remedies of the "buyer : Sub-sect* 2, C. (a) 
& (&). ] 

market price in Germany, which difference was 
much in excess of Is. per ton : — Held: notwith- 
standing that the parties had called the Is. per 
ton a penalty & that the loss caused to pltf. by 
the non-delivery might be different in the case 
ot the screened coal So of the small coal & that the 
difference between the contract & market prices 
was easily ascertainable, the Is. per ton was to be 
treated as liquidated damages. — Diestal v* 
Stevenson, [1906] 2 K. B. 345 ; 75 L. J. K. B. 
797 ; 90 L- T. 10 ; 22 T. L. R. 073 ; 12 Com. 
Cas. 1. 

2585. .] — A contract for the sale of Japanese 

peas to be shipped from abroad contained a clause 
providing that disputes should be referred to 
arbn. ; it also contained a clause, numbered 8 
in the contract, providing that if the sellers made 
default in shipping or declaring shipment the con- 
tract should be closed by invoicing back the 
goods at such price, whether higher or lower than 
the contract price, as the London Corn Trade 
Assocn. should determine ; that the Assocn. 
should if requested by cither party declare the 
closing price ; that this price should be accepted 
as final by all parties, & that settlement should 
bo made on the basis of that price by net cash not 
later than a certain date. The sellers failed to 
^hip or tender any goods under the contract. 
They then applied to the Assocn, to declare a 
closing price & gave notice to the buyers that 
they were doing so. The market price had fallen 
since the date of the coi' tract. The Assocn. 
declared a closing price at which if the goods 
were invoiced back to the sellers a balance would 
be found in their favour. The sellers claimed this 
balance ; the buyers refused to pay it, & the 
dispute was referred to arbitrators, who awarded, 
subject to a special case, that the buyers should 
pay the balance to the sellers: — Held: (1) 
clause 8 applied, notwithstanding that the sellers 
were the party in default, ^ that they wore entitled 
to the balance in their favour after the goods had 
been invoiced back to them by the buyers at the 
closing price properly declared by the Assocn. ; 
(2) the closing price should be fixed with reference 
to the date on which the buyers received notice 
of the sellers’ inability to perform theh contract. 

Qu. : whether the clause would apply if the 
sellers’ default were voluntary, or if the parties 


were merely gambling in differences. — Lancaster 
V* Turner (J. F.) & Co., Ltd., [1924] 2 K. B. 
222 ; 93 L. J. K. B. 1024 ; 131 L. T. 525 ; 29 
Com. Cas. 207, C. A. 

.] — See, generally. Damages, Vol. XVII., 

pp. 130 et seq* 

2586. Non-delivery & delayed delivery dis- 
tinguished.] — WIU.IAMS Brothers v . Ed. T. 
Agius, Ltd., No. 2571, ante. 

2587. Effect of provision for margin.] — Be 

Thornett & Fehr & Yuills, Ltd., No. 2551, 
ante. 

Proof in bankruptcy.] — See Bankruptcy, Vol. 
IV., pp. 256-258, Nos. 2440-2440. 

(b) Delay in Delivery* 

See Sale of Goods Act, 1893 (c. 71), s, 51 (2). 

2588. General rule — Difference between market 
price at date of duo & actual delivery.] — In the 

ease of late delivery the measure of damages in 
order to indemnify the purchaser is the difference 
between the market price at the respective dates 
of duo A actual delivery of the goods purchased ; 
but if the purchaser has resold them at a price 
in excess of that prevailing at the date of delivery 
he must in estimating his damages give credit 
therefor. In an action for damages for breach of 
contract dated Mar. 13, 1900, to deliver 3,000 tons 
of moist wood pulp between Sept. 1 A Nov. 1 of 
that year applt. claimed to recover 27s. 6d. a ton, 
the difference between 705., the market price at 
the port of delivery on the due date, A 42.5. 6d., 
the market price at the same place on the date of 
actual delivery ; but it appeared that he had sold 
the goods at 65.'?. a ton, involving a loss to him 
of only 6s. a ton : — Held : he was entitled to 
recover only 6s. a ton. As the ct. below had on 
the evidence decreed that amount on 2,000 tons 
only, their lordships increased the amount by 
£250 in respect of the remaining 1,000 tons, 
together with a further amount as subsequently 
agreed between the parties. — Wertiieim v. 
Chicoutimi Pulp Co., [1011] A. C. 301 ; 80 L. .T. 
P. C. 91 ; 104 L. T. 220 ; 10 Com. Cas. 297, P. C. 
Annotations: — Distd. Williains v. Affiiia, [1914] A. C. ; 

Slater v. Hoyle & Smith, [1920] 2 K. B. 11. Apld. 

Taylor v. Bank of AtheriH, Pinnock Same (1922), 91 

L. J. K. B. 779. Refd. British WestinphouBO Electric & 

Manufacturing Co. v. Undorf^rouncl Electric By. of London, 

[1912] A. C. 673 ; Hill v. Sliowell (1918), 87 L. J. K. B. 

1106. 

2589. Loss of profits.] — In an action for the 
non-delivery of a ship at the time contracted for, 


2587 i . Effect of provision for margin. ] 
— In estimating the damages for breach 
of contract, no allowance should bo 
made In favour of dofts. on account of 
the use of the words about " & 
“ approximate ’* & the damages should 
be based on the actual deficiencies. — 
SusMAN V. Baker (1919), 44 O. L. li. 
39.— CAN. 

e. Damages hosed on mini- 

mum.] — CURSETJI Jehanoir Kham- 
BATTA V. Crowder (1894), I. L. IL 18 
Bom. 299.— IND. 

f . Purchase for resale — Purpose 
ktfwwn to vendor — Difference between 
contract price j)rice to sub -pur chaser.] 
— Pltf. having: contracted with S. to 
furnish railway ties, of which defts. had 
notice, defts. agreed to furnish pltf. 
with a certain quantity of ties. In 
an action for broach of such sub- 
contract : — Held : the measure of 
damages was the dlflerenoo In value 
upon each tie between what pltf. was 
to pay dofts. Sc to receive from S. — 
Watrous V. Bates (1856), 5 C. P. 366. 
—CAN. 

g. Didg of purchaser to mitigate 
loss — Whether hound to buy against 
seller — Before failure of delivery evi- 


dent. ] — Montreal Waterproof Ch.oTH- 
ING Co. V. Florence (Out.) (3 922), 
70 D. L. It. 370.— CAN. 

h. Difference between contract price 
<£• price after lapse of reasonable time 
for delivery.] — Ramji Madauji v. 
Banoayya CnETn (1863), 1 Mad. 168. 

—IND. 

k. No time specified for 

delivery .] — In an action by a vendee 
against a vendor for non-performance 
of a contract to deliver goods which 
speclflos no time for delivery» thj 
measure of damages is the difference 
between the contract price & that 
which goods of a like description boro 
on the lapse of a reasonable time for 
delivery. — Mansuk Dass v. Kangayya 
CTrovn (1863), 1 Mad. 162.— IND. 

l. Where time for delivery ex- 
tended .] — Where time for delivery is 
extended : — Held : the damages for 
non-delivery should be calculated with 
reference to the last date, if any, to 
which the contract was extended, or, 
to the date on which the contract was 
finally broken, namely, by deft.'s 
repudiation. — kidab Nath Behari 
Lal V. Shtmbhu Nath-Nandu Mal 


(1926), I. L. B. 8 Lah. 198.— IND. 

m. No market available.] — Sub- 
stantial damages may be recovered for 
non -deli verj' of chattels, even where no 
market price can bo proved. — Willis v. 
Marshall & Copeland (1882), 1 

N. Z. L. H. 28 (S. C.).— N.Z. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (b). 

2688 i. Oeneral rule — Difference be- 
tween market price at date of due 
actual delivery.] — MACATJUflY v. 
Horgan, [1925] 2 I. R. 1.— IR. 

2588 ii. .] — In the case of 

late delivery of goods the moosiu'e of 
damages is tho difference between the 
market price at the respective dates 
of duo & actual delivery of tho goods 

S urchased, irrespeotive of the profit 
le purchaser might have made If the 
goods had been delivered duly. If tho 

{ )urcha8er has resold the goods he must 
n estlmatiing his damages give credit 
therefor. — Tweespruit Davies, Ltd. 
V. Miohelsen, [1914] C. P. D. 995. — 
S. AF. 

2589 1. Loss of profits.] — Leonard & 
Sons v. Kremer (1912), 20 W. L. R. 
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the jury gave as damages the difference between 
the profits she would have earned if delivered at 
t^t time, when freights were high, & the profits 
she did earn when delivered seven months later, 
when freights were low. That being the measure 
of damages agreed to at the trial, the ct. refused 
to disturb the verdict. 

Semble : as in the case of a breach of a contract 
to pay money, the interest of the money is the 
measure of damages, so in the case of a bi'each 
of a contract to deliver a chattel, the measure of 
damages should be the average profit made by 
the use of such a chattel. — F letcher v. Tayleur 
(1855), 17 0. B. 21 ; 25 L. .T. C. P. 05 ; 26 L. T. 
O. S. 00 ; 139 E. R. 973. 

Anrwtati^ Consd, Gee v. L. & Y. Ry. (1860). 30 L. J. Ex 
n. Expld. Duckworth v. Ewart (1863), 33 L. J. Ex. 24. 
Distd. Sapwell v. Kaaa, [1910] 2 K. B. 486. Apld. Credlto 
Italiano v. Swlaa Bankverein (1916), 114 L. T. 776. Refd 
WUson V. L. & Y. By. (1861), 9 C. B. N. S. 632 ; Wilson 
V. Newport Dock Co. (1866), 14 L. T. 230 ; British Columhia 
Saw Mill Co. V. Nottleship (1868), L. B. 3 C. P. 499 * 
Grade Omicrs v. Argentino Owners, The Argontino (1889)' 
61 L. T. 706. Mentd. Hobbs v. L. & S. W. By. (1875), 32 
L. T. 252. 


2590. Deft, contracted to sell to pltfs. 

75 tons of caustic soda, — a commodity not 
ordinarily procurable in the market, — at a given 
price, to be delivered on the rails at Liverpool for 
Hull, 25 tons in June, 25 tons in July, & 25 tons 
in Aug. ; but he failed to deliver any until Sept. 10, 
between which day & Oct. 20 he delivered 20 
tons in all. At the time of entering into the con- 
tract, deft, was aware that pltfs. were buying the 
soda for a foreign correspondent, but did not know 
until the end of Aug. that it was destined for St. 
Petersburg. Pltfs. had in fact contracted to sell 
the soda to A., a merchant at St. Petersburg, at 
an advanced price ; & A. had contracted to sell 
it to B., a soap manufacturer at that place, for 
a still further advance. In consequence of the 
late delivery of the 20 tons, pltfs. were compelled 
to pay a higher rate of freight & insurance. This 
fimounted to iilO 17s. For their failure to deliver 
the remainder to A., they were called upon to pay 
&; actually paid £159, which A. claimed as the 
cordpensation he had been obliged to pay to B. 
for the failure to perform his sub-contract with 
him. In an action by pltfs. to recover from deft, 
damages for the breach of his contract with them, 
it was conceded that they were entitletl to recover 
the difference between the price, on the 49 tons 
undelivered, at which ho had S(3ld the caustic 
soda to them, &; the price at which they had con- 
tracted to sell it to A., — in other words, the loss 
of profit on the resale : — Held : they were also 
entitled to recover the £40 1 Is. the excess of freight 
& insurance, which was the necessary result of 
defts.’ breach of contract ; but deft, was not 
chargeable with the £159 which pltfs. had paid 
to A. to compensate B. for the loss of his bargain, 
— this being too remote a damage. — Borries v. 
Hutchinson (1865), 18 C. B. N. S. 445 ; 6 New 
Rep. 281 ; 34 L. J. O. P. 109 ; 11 L. T. 771 ; 11 
Jur. N. 8. 207 ; 13 W. R. 386 ; 114 E. R. 518. 
Annotations : — Consd. Williams v. Reynolds (1865), 6 B. & S. 

495. Apld. Elbinger Act. r. Armstrong (1874), L. B. 9 

Q. B. 473 ; Hinde v. Liddell (1875), L. B. 10 Q. B. 265. 

Distd. Thol V. Henderson (1881), 8 Q. B. D. 457. Expld. 

Gr6bert-Borgnl8 v. Nugont (1885), 15 Q. B. D. 85. Distd. 


Kasler & Cohen v. Slavouski (1927), 96 L. J. K. B. 850. 
Reid. Davies v. Ingram (1867), 17 L. T. 33; Horne v. 
Mid. By. (1872), L. B. 7 C. P. 583 ; Stroms Bruks Akt. 
V. Hutchison, [1905] A. C. 515. 


2591. - Goods required for special purpose — 

Not known to seller.] — Wliere on the sale of a 
chattel, the buyer intends it for a special purpose, 
but the seller supposes it is for another Sc more 
obvious purpose, the buyer can recover, as damages 
for the non-delivery according to the contract, 
the loss of profit which might have been made 
from the purpose supposed by the seller, provided 
the buyer has actually sustained damages to that 
or a greater amount. Defts. agreed to sell Ss 
deliver to pltfs. within a certain time the hull of 
a floating boom derrick ; but they did not deliver 
it till six months after the specified time. Pltfs., 
who were large coal merchants in the poi*t of 
London, purchased the hull in order to place in 
it, as they in fact did, large hydraulic cranes Sc 
machinery for the pm’poso of transhipping their 
coals direct from colliers into barges. The hull 
was the first vessel of the kind ever built. Sc pltf.’s 
special purpose was entirely novel. Sc was unknown 
to defts. Defts. believed that pltfs. w^ere pur- 
chasing the hull for the purpose of using her as a 
coal store. If pltfs. had been prevented using the 
hull for their special purpose, they would either 
have sold her to be used in the hulk trade, as a 
coal store, or, if unable to do so, would have used 
her themselves as a store, & this was the most 
obvious use to which such a vessel was capable 
of being applied by persons in the coal trade ; 
but the hulk trade is a distinct branch of the coal 
trade, &; was no part of pltfs.' business. Had the 
hull been purchased for this purpose, the delay 
in the delivery would have occasioned loss to the 
amount of £420. Pltfs. actually suffered damage 
to a much larger amount from not having the hull 
ready for their special purpose at the time fixed 
for the delivery ; — Held : pltfs. were entitled to 
the £420 as the damages which defts. must be taken 
to have contemplated would result from the non- 
performance of their contract. — Lory v. Thames 
Ironworks Co. (1808), L. R. 3 Q. B. 181 ; 37 
L. J. Q. B. 08 ; 17 L. T. 495 ; 10 W. R. 450. 
Annotations : — FoIId. lie Trent & Ilimibor Co., Kx p 
Cambrian Steam I’ackot Co. (1868), Ti. B. 6 Eq. 396. 
Consd. Elbinger Akt. v. Armstrong (1874), L. 11. 9 Q. B. 
473 ; Bostock v. Nicholson, [1904] 1 K. B. 725; Payzu 
r. Saimders, [1919] 2 K. B. 581. Apld. Montevideo Gas 
& Drydook Co. t\ Clan Line Steamers (1921), 37 T. L. B. 
544. Refd. British Columbia Saw Mill Co. v. Nettieshi]) 
(1868), L. R. 3 C. l\ 499. 


2592. .] — Hydraulic Engineering Co. v. 

McHaffie, No. 1010, ante. 

2593. .] — Steam Herring Fleet, Ltd. v. 

Richards (S.) Sc Co., Ltd. (1901), 17 T. L. R. 731. 

2594. Increased freight & insurance.] —Bor- 
ries V. Hutchinson, No. 2590, ante. 

2595. Penalties payable to third party — Arising 
out of delay.] — Elbinger Act. v. Armstrong, No. 
2500, ante. 

2596. Useless expenditure — Manufacture of other 
goods.] — Hydraulic Engineering Co. v, 
McHaffie, No. 1016, ante. 

2597. Compensation paid — Loss of bargain by 
sub-piu*chasers.] — Borries v. Hutchinson, No. 
2590, ante. 


147 ; 4 Alta. L. R. 152 ; 1 W. W. B. 
642.— CAN. 

2589 ii. .] — Brown v. Hope 

(1912), 20 W. L. B. 907 ; 17 B. C. B. 
220 ; 2 O. L. R. 615.— CAN. 

Qoods required for special 

purpose — Purpose knoum to seller .] — 
Corbett v. Taylor (1879), 5 V. L. R. 
(Law) 455.— AUS. 

J. — VOL. XXXIX. 


o. .] — ^Antoniou V. 

Arnett, [1921] 2 W. W. It. 52; 16 
Alta. L. It. 311 ; 58 D. L. R. 495.— 

CAN. 


p. Goods hought for 

resale .] — Centaur Cycle Co. v. Hill 
0903), 22C.L.T. 263; 21 C. L. T.121, 
209 , 1 O. W. R. 229, 377, 401, 639 ; 
2 O. W. R. 1025 ; 3 O. W.B. 255, 354 ; 
7 O. L. R. 110, 411.— CAN. 


q. Car required for hire 

— Offer of substitute by seller refused .] — 
Keays V. Shell Garage, Ltd. (B. C.), 
[1920] 3 W. W. R. 859 ; 54 1). L. R. 
265.— CAN. 

r. Useless expenditure — Employ- 

ment of workman while waiting for 
goods.] — Stewart v. Stonewali^ 
Gravel, Ltd. (Man.), [1919] 1 

W. W. R. 344.— CAN. 


X X 
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Sect, 3.- -Remedies of the buyer : Sub-sect, 2, C, (h) 
& ( • “ 

2598. Loss of wages.] — Steam Herring 
Fleet, Ltd. v, Richards (S.) & Co., Ltd. (1901), 
17 T. L. R. 731. 

2599. Effect of purchaser reselling goods.] — 

Wertheim V, Chicoutimi Pulp Co., No. 2588, 
ante, 

(c) Where Available Market, 

See Sale of Goods Act, 1893 (c. 71), s. 51 (3). 

2600. ‘‘ Available market — Existence a ques- 
tion of fact.] — Marshall & Co, v. Nicoll & Son 
( 1919), 56 Sc. L. R. 615, H. L. 

2601. Application to goods made to speci- 

fication — Not bought & sold in open market.] — 
Marshall & Co. v, Nicoll & Son (1919), 56 Sc. 
L. R. 615, H. L. 

2602. Difference between contract price & market 
price — At date of breach.] — In assumpsit for not 
delivering goods upon a given day, the true measure 
of damages is the difference between the contract 
price & that wiiich goods of a similar quality & 
description bore, on or about the day when the 
goods ought to have been delivered. — G ainsford 
V, Carroll (1824), 2 B. & C. 624 ; 4 Dow. & Ry. 
K. B. 161 ; 2 L. J. O. S. K. B. 112 ; 107 E. R. 516. 
Annotation: — Consd. Shaw v, Holland (1846), 15 M. & W. 

136. 

2603. .] — Wliere a contract to deliver 

goods at a certain price is broken, the proper 
measure of damages in general is tlxe difference 
J3etw(;en the contract price & the market price of 
such goods at the time when the contract is broken 
(Tindal, C.J.). — Barrow ^ . Arnaud (1846), 8 
Q. B. 604 ; 6 L. T. O. S. 453 ; 10 Jur. 319 ; 115 
E. R. 1004, Ex. Ch. 

2604. .] — Deft, contracted with pltfs. 

to sell them 500 tons of iron, to be delivered in 
pai’cels at stated times, & i)aid for by bills at three 
months each, which were accordingly accepted by 
pltfs. & handed to deft. The times for delivery of 
the iron elapsed while the bills were current. Both 
bills were dishonoured ; So pltfs. afterwards 
became bkpt. Part of the iron was never 
delivered. The assignees of pltfs. bought a special 


action on the contract, claiming the entire value of 
the iron not delivered : — Held : they could recover 
only the difference, if any, between the contract 
price of the iron, & the market price at the time 
of the breach of contract to deliver ; & the giving 
of the bills made no difference in this respect, as 
they had been dishonoured before action brought. 
— ^Valpy V, Oakeley (1851), 16 Q. B. 941 ; 20 
L. J. Q. B. 380 ; 17 L. T, O. S. 124 ; 16 Jur. 38 ; 
117 E. R. 1142. 

Annotations: — Apld. Gritflths v. Perry (1859), 1 E. & E. 

680. Refd. lie Edwards, Krp. Chalmers (1873), 8 Ch. App. 

289 ; Erie County Natural Gas & Fuel Co. v, Carroll, 

[1911] A. C. 105. 

2605. .] — Peterson v. Ayre, No. 2695, 

post, 

2606. .] — Deft, sold a quantity of 

naphtha to pltf. at 28. 2d. a gallon by sample ; on 
the faith of this contract pltf. next day resold the 
naphtha, by sample, to H. at 2s. 6d. a gallon. 
Deft, failed to deliver thc^ naphtha according to his 
agreement. The market price of naphtha rose 
to 5s. 9d. a gallon, so that pltf. was unable to per- 
form his sub-contract with H. except at a greatly 
increased price. On a writ of inquiry to assess 
damages, the jury found a verdict for pltf. for £437 
10s., being the full difference between 2s. 2d, So 
5s. 9d, a gallon. On a motion to reduce damages : 
— Held : the damages were rightly assessed. So the 
proper measure of damage is the difference between 
the contract price <fc the market price at the time of 
the breach. 

It is clear that, when a contract of this descrip- 
tion is broken, the purchaser is entitled to the 
difference between tlie contract price & the market 
price at or about the time when the contract ought 
to have been performed (Wilde, B.). — Josling v, 
Irvine (1861), 6 H. & N. 512 ; 30 L. J. Ex. 78 ; 
4L. T. 251. 

Annotations : — Consd. The St. Cloud (1863), Brown. & Lush. 

4. Apld. Brown v, Muller (1872). L. R. 7 Exch. 319. 

2607. .] — The buyer of goods under a 

general contract for the sale of them, which is 
without reference to a particular time of delivery, 
is entitled to damages with reference to the market 
price of the goods at the time the contract was 
broken (Pollock, C.B.). — Brady v. Oastler 


2599 i. Effect of purchaser reselling 
goods.] — UiTBKNS V. Marais (1920), 
41 N. L. R. 119.— S. AF. 

t. Interest until date of payment.] 
— The measure of damages for delay in 
delivery Is the amoimt of interest at the 
legal rate upon the value of the goods 
until the date of' judgment. — Hamil- 
ton V. Hudson’s Bay Co. (1884), 1 
B. C. R., pt. 2, 1, 170.— CAN. 

a. Effect of extension of time .] — 
When after the seller of goods has 
failed to deliver them at the agreed 
time the buyer has agreed to an 
extension of time for delivery. If the 
seller falls to perform the now agree- 
ment the buyer Is entitled to recover 
damages computed in the ordinary 
way. — Muhammad Habid Ullah v. 
Bird & Co. (1921), L. R. 48 Ind. App. 
175.— IND. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (0). 

2602 i . Difference between contract 
price d: market price — At date of breach.] 
— Godard v. Fredericton Boom Co. 
(1869), 1 Han. 544.— CAN. 

2602 ii. .] — West v. Rut- 

ledge (1878), 1 P. & B. 674.— CAN. 

2602 iii. .] — Johnston v, 

Hurb (Man.) (1905), 1 W. L. R. 565.— 
CAN. 

2602 iv. .)— Watts & Co. r. 

Mohler (B. C.) (1908), 7 W. L. R. 627. 
—CAN • 

2602 V. .] — People’s Coal 


Co. V. Port Hood Richmond Ry. 
Coal Co. (1909), 43 N. 8. R. 614.— 

CAN. 

2602 vi. .) — Thompson v. 

Wilson (1911), 18 W. L. R. 606. — CAN. 

2602 vii. .] — Shields v. 

Landreth (Sosk.), [1919] 1 W. W. R. 
763 ; 45 D. L. H, 330.— CAN. 

2602 viii. .] — In a suit for 

the non -delivery of goods agreed to be 
sold by deft, to pltf. in a case whore no 
money has passed, the measure of 
damages is in general the difference, if 
any, between the agreed price & the 
market value on the day when the goods 
ought to have been delivered. — 
8H ARMAN V. Go UR SHAH BANGALLY 
(1863), Marsh. 542.— IND. 

2602 ix. .] — SiMSON V. 

ViRAYYA (1886), I. L. R. 9 Mad. 359. 
—IND. 

2602 X. .] — ^Shaw V. Bill 

(1884), 1. L. R. 8 Mad. 38.— IND. 

2602 xi. .1 — Mackertich v. 

Nobo Coomar Ray (1903). I. L. R. 30 
Calc. 477 ; 7 C. W. N. 431.— IND. 

2602 xii. .] — The measure of 

damages In an action for non-delivery 
Is the difference between the contract 
rate & the market rate at the expiry 
of the period agreed upon as the time 
for delivery In the contract. — M utt- 
hay a Maniagaran V. Lekku Reddiar 
( 1914), I. L. R. 37 Mad. 412.— IND. 

2602 xlii. .]— Where the 

breach of contract Is In respect of goods 
to be delivered at a future date, the 


ordinary rule applies that the measure of 
damages is the difference between the 
contract rate & the market rate at the 
date of the breach, & the date of broach 
must bo considered to be the date 
when the seller ought to have tendered 
goods according to the contract & 
failed to do so. — Ramchandra Ram- 
VALLABH V. Vasanji Sons & Co. (1920), 
I. L. R. 45 Bom. 129.— IND. 

2602 xiv. .] — Marshall & 

Co. V. Nicoll & Son, [1919] S. C. 244; 
56 Sc. L. K. 178 ; [1920] 1 S. L. T. 79. 
—SCOT. 

2602 XV. .] — Van Es v, 

Beyers’ Trustees & Bosman (1884), 
3 S. C. 9.— S. AF. 

2632 xvi. ,] — ^Wald v. 

Disler, [1918] C. P. D. 305.— S. AF. 

2602 xvii. .] — Where a con- 

tract for the sale of goods of a market- 
able nature is repudiated by either seller 
or purchaser, the damages are the 
difference between the contract price & 
the market price on the day for fulfil- 
ment of the contract, or the day of 
repudiation, whichever occurs last, a 
little latitude being presumably allowed 
to enable the party injured to buy or 
sell similar goods on the market, as the 
case may be. — Amod Bayat v. Do- 
herty (1919), 40 N. L. R. 44.— S. AF. 

2602 xviil. .] — JOUBERT 

Brothers v. Abrahamson, [1920] 

C. P. D. 103.— S. AF. 

2602 xix. .] — Kaplan v. 

Kroomer, [1920] C. P. D. ,618. — S. AF. 
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(1864), 3 H. & C. 112 ; 33 L. J. Ex. 300 ; 11 L. T. 
681 ; 11 Jut. N. 8. 22. 

An^UiHona .—Reid. Oglo v. Vane (1868), L. R. 3 Q. B. 272. 

Mentd. Chlnnock v. Bly (1864), 5 New Rop. 183. 

2608. .] — On Apr. 1, plif. &; defts., 

who were cotton brokers at Liverpool, entered into 
a contract, by wliich defts. agreed to sell to pltf. 
500 piculs China cotton, at 16 }d. per lb., to be 
delivered in Aug., guaranteed fair. On May 25, 
pltf. made a contract to sell to M. & A. the same 
quantity Equality of cotton at lOJd. per lb., to be 
delivered in Aug. It is the practice at Liverpool 
for purchasers of cotton to resell before the time 
for delivery. Defts. had not fulfilled their con- 
tract on the last day of Aug., on which day the 
price of cotton was 18, ]d. In an action for breach 
of contract whereby pltf. was incapacitated from 
performing his contract with M. & A. : — Held : 
the measure of damages was the difference betwee^n 
the contract pj’ice A the market price on the last 
day for delivery, jiltf. was not entitled to recover 
damages for the loss of profit from that contract. — 
Williams v. Reynolds (1865), 6 R. & S. 405 ; 6 
New Rep. 293 ; 31 L. J. Q. R. 221 ; 12 L. T. 720 ; 
11 Jur. N. 8. 073 ; 13 W. R. 940 ; 122 E. R. 1278. 
Annotations : — Consd. I’atrick v. Hii.sHO-Briti.sli Grain Export 

Co., [1927] 2 K. B. 533. Refd. Strom.s Briiks Akt. v. 

Hutchison (1905), 74 L. J. P. C. 130 ; Williams v. Airuis, 

11914] A. C. 510 ; Slater v. Hoyle & Smith, [1920] 2 K. B. 

2609. -.] — Elbinger Act. v. Arm- 
strong, No. 2566, ante. 

2610. .] — Williams Brothers v. 

Ed. T. Agius, Ltd., No. 2571, a7ite. 

2611. .] — By a contract made in 

Bombay on Oct. 11, 1017, aj^plts. bought from 
resp. 1,200 tons of steam coaJ, to be delivered by 
instalments of 200 tons monthly to a depot in 
Bombay which applts. used, it being provided that 
an ind(‘nt was to be furnished by the buyers, eSc 
that the coal was to be delivered from stock. 
The supply of coal in India was subject to Govt, 
regulations which provided that railway waggons 
were to be supplied only on indents signed by 
the actual consumers A certified. The buyers 
furnished a certified indent for the coal signed by 
an ice factory, & providing foi* the coal being 
unloaded at/ B. railw^ay stat ion. The sellers liaving 
failed to deliver part of the coal contracted for, 
the buyers su(*d them for damages. Tic' aiipellate 
ct. dismissed tlie suit on the ground that the buyers 
had not i)roved that t hey had sufftired any loss by 
reason of the undelivered coal not reaching the 
indentors. There was a market for coal at B. at 
the time of the breach : — Held : tlie contract could 
not be treated as one for the delivery of coal for 
the purpose only of siipjilying the indentor, A 
the buyers were entitled to recover the difference 
between the market price the contract price 
when the breach occurred. — Kesha vlal Brothers 
& Co. V. Diwanchand & Co. (1023), L. R. 50 Ind. 
App. 142, P. C. 

2612. .]— In Nov. 1925, applts., P., 

defts. in the action, sold to resps. H., an unascer- 
tained cargo of Australian wheat. Without waiting 
to receive the cargo, H. resold it to other buyer's 
upon the same terms except as to price, further 
sub-sales followed in a series of string contracts. 
In Jan. 1926, P. appropriated a particular 
cargo to the contract, & thereupon all the contracts 
on Die string became contracts for the sale of that 
particular cargo. In the events which happened 
P. refused to deliver the cargo to H, admitting 
that for his own purposes he had deliberately 
broken the contract. H. claimed damages, & 
the dispute was referred to arbn. H. con- 
tended tliat he was entitled to the profit which he 


would have made on the resale by him, & also to 
aU damages which he might be called upon to pay 
by reason of his inability to deliver to his sub- 
buyers. The arbitrators awarded, subject to the 
opinion of the ct. on a special case, that II. 
could recover only the difference between the 
price which ho had contracted to pay to P. 
& the market price at the date of the breach. On 
argument of the special case the judge decided 
in favour of H.’s contention, holding on the facts 
that at the time when the contract was made it 
must have been in the contemplation of the parties 
that the cargo would be resold : — Held : the 
material date for ascertaining what was in the 
contemplation of the parties was the date when the 
contract was made & not the date when the cargo 
was appropriated to the contract, & on the find- 
ings of the arbitrators there was no material to 
su]3port^ the decision of the judge that a resale was 
within the contemplation of the parties at the date 
of the contract, & therefore the damages payable 
by P. must be hmited to the difference between 
the price which 11. was to pay under the con- 
tract <fc the market price at the date of the breach. 
— IlAiA. (R. & II.), Ltd. v. Pim (W. H.) Junior & 
Co., Ltd. (1027), 32 Com. Cas. 144 ; sub nom. Re 
Hall (R. & H.), Ltd. & Pim (W. H.) Junior & Co., 
137 L. T. 585, C. A. 

Annotation : — Consd. Patrick v. Russo-British Grain Export 

Co., [1927] 2 K. B. 535. 

2613. Not date of repudiation.] — 

If a vendor has time until a given day to deliver 
goods, & on a prior day, when the prices are low, 
ho refuses to proceed with the contract, after which 
the price rises, the purchaser, not rescinding, is 
entitled to rc^cover the difference between the con- 
tract price A the higher price which the goods bear 
on the last day appointed for the fulfilment of the 
contract. — L eigh v. Paterson (1818), 8 Taunt. 
510 ; 2 Moore, C. P. 588 ; 129 E. R. 493. 
An^wtaiions : — Folld. PhiUpots v. Evans (1839), 5 M. & W. 

4 74. Consd. Startup v. Macdonald (1841), 2 Man. & G. 

395. Refd. Hoclister r. Do La Tour (1853), 2 E. & B. 678 ; 

Loder v. Keknle (1857), 3 C. B. N. S. 128 ; Danube, etc. 

Hy. IK Xciios (1861 ), 11 C. B. N. S. 152 ; Frost v. Knlgbt 

(1870), L. U. 5 Exch. 322. 

2614. Unless repudiation accepted 

as breach.] — A sjlvioke & Son v. Cox (C. S.)& Co., 
No. 2558, ante. 

2615. .] — Tredegar Iron 

& Coal Co., I/td. v. Hawthorn Brothers & Co., 
No. 2510, a7iie. 

2616. Anticipatory breach.] — (1) By 

Sale of Goods Act, 1893 (c. 71), s. 51 (3), “ Where 
there is an available market for the goods . . . 
the measure of damages,” for non-delivery, “ is 
prhnd facie to be ascertained by the difference 
botwoon the contract price Sc the market or current 
price of the goods at the time or times when they 
ought to have boon delivered, or, if no time was 
fixed, then at the time of the refusal to deliver ” : — 
Held : where the time for delivery is fixed by 
reference to the happening of an event, it is fixed 
within the meaning of the sect. 

(2) Where tliero is an anticipatory breach by a 
seller of a contract to deliver at a fixed date goods 
for which there is a market, the true rule as to the 
measure of damages is that the buyer, without 
buying against the seller, may bring his action 
at once, but if he does so his damages must be 
assessed with reference to the market price of the 
goods at the time when they ought to have been 
delivered under the contract. If the action comes 
on for trial before the contractual date for delivery 
has arrived, the ct. must arrive at that price as 
best it can. To this rule there is one exception 
for the benefit of the defaulting seller, namely, 

X X 2 
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Sect 3. — Eemedies of the buyer : Sub-sect, 2, C. (c); 

8vb-8ect. 3.] 

tliat if he can show that the buyer acted unreason- 
ably in not buying against him, the date to bo 
taken is the date at which the buyer ought to have 
gone into the market to mitigate damages. — 
MBiAcimiNO V, Nickoll & Knight, [1920] 1 
K. B. 693 ; 89 L. J. K. B. 900 ; 122 L. T. 545 ; 36 
T. L. B. 143 ; 25 Com. Cas. 103. 

Annotation: — As to (1) Refd. MlUett r. Van Hook, [1921] 
2 K. B. 309. 

2617 . .] — Milt^ett V. Van Heek 

& Co., No. 1588, ante. 

2618 . Action heard before time for 

delivery.] — Deft, in Apr. agreed to sell & pltfs. to 
buy 3,000 tons of coal, at 8s. 6d. per ton, “ to be 
taken during the months of May, June, July, & 
Aug.” No coal having been taken by pltfs. in 
May, deft, wrote on May 31 desiring pltfs. to con- 
sider the contract cancelled. Pltfs. did not assent 
to this ; but on June 11, deft, definitely refused 
to deliver any coal, & on July 3, pltfs. brought an 
action for this breach. At the trial, which took 
place on Aug. 13, pltfs. proved that the price of 
coal had risen during the whole period since the 
beginning of May, & was still rising. No evidence 
was given to show whether pltfs. could have gone 
into the market &; obtained a new contract for 
coals : — II eld : in the absence of evidence on the 
part of deft., pltfs. could have obtained a new 
contract on such terms as to mitigate their loss, 
the true measure of damages was the sum of the 
differences between the contract jjrice & the 
market price at the several periods for delivery, 
notwithstanding that the last period had not 
elapsed when the action was brought, or when the 
cause was tried. — Roper v, Johnson (1873), L. R. 
8 C. P. 167 ; 42 L. J. C. P. 05 ; 28 L. T. 296 ; 21 
W. R. 384. 

Annotations : — Distd. Dunkirk Colliery Co. v. Lever (1879), 
41 L. T. 633 ; Shaw’s Brow Iron Co. v. Birchgrove Steel 
Co. (1889), G T. L. R. 50 ; Roth v. Taysen, Townsend 
(1896), 1 Com. Cas. 306. Consd. Michael v. Hart, [1902] 
1 K. B. 482. Apld. Melachi’ino v. Nicko]l & Knight, 
[1920] 1 K. B. 693. Refd. Tyers v. Rosedale & Ferryhlli 
Iron Co. (1875), L. R. 10 Exch. 195 ; Johnstone v. Milling 
(1886), 16 Q. B. D. 460 ; J^e South African Trust & 
Finance Co., Ex p. Husch (1896), 74 L. T. 769. Mentd. 
Berghclm v. Blaenavon Iron & Steel Co. (1875), 44 L. J. 
Q. B. 92 ; SapweJl v, Bass (1910), 102 L. T. 811. 

2619 . .] — Melachrino v, 

Nickoll & Knight, No. 2616, a?ite. 

2620. Instalment deliveries.] — Pltf. 

bought of deft. 500 tons of iron, to be delivered in 
about equal proportions in Sept., Oct., & Nov. 
1871. In Aug. 1871, deft, gave notice to pltf. that 
he did not intend to deliver any iron. In Dec. 
pltf. commenced an action for non-delivery, & 
claimed as damages the difference on Nov. 30 
between the contract & market prices of the iron : 
— Held : the proper measure of damages was the 
sum of the differences between the contract & 
market prices of one-third of 500 tons on Sept. 30, 
Oct. 31, & Nov. 30, respectively. — Brown v, 
Muller (1872), L. R. 7 Exch. 319 ; 41 L. J. Ex. 
214 ; 27 L. T. 272 ; 21 W. R. 18. 

Annotations: — Apld. Roper v. Johnson (1873), L.IR. 8 


C. P. 167. Consd. Dunkirk Hall Colliery Co. v. Lover 
(1879), 41 L. T. 633 ; Roth v. Taysen, Townsend & Grant 
(1895), 73 L. T. 628. Reid. Peek v, Derry (1887), 37 
Ch. D. 641 ; Michael v. Hart. [1902] 1 K. B. 482 ; 
Molachi-ino r. Nickoll & Knight, [1920] 1 K. B. 693. 

2621 . .] — ^A manufacturer of iron 

contracted, in May, 1871, to sell to a co. 150 tons 
of iron at a specified price per ton, delivery to be 
20 tons per month. The deliveries were not duly 
made under the contract. In Jan. 1872, the 
vendor filed a petition for liquidation by arrange- 
ment. At that time a considerable quantity 
of iron remained to be delivered, & the market 
price of iron had risen very much. It appeared 
that in some cases the co. had bought iron in the 
market to supply the deficiency in the monthly 
deliveries. It did not appear that any actual 
request had been made by the vendor for the post- 
ponement of the deliveries : — Held : the co. could 

rove in the liquidation only for the differences 
etween the contract price of the iron the 
market prices of the days when the respective 
deficient deliveries were made . — Re Voss, Ex p. 
Llansamlet Tin Plate Co. (1873), L. R. 16 Eq. 
155. 

2622. .] — Roper v. Johnson, 

No. 2618, ante, 

2623. -.] — Barningham v. 
Smith, No. 1764, ante, 

2624. Time for delivery extended at 

seller’s request.] — By bought <fe sold notes signed 
by brokers acting both for pltf. & deft., the last 
of which was dated Apr. 25, pltf. bought of deft. 
500 tons of iron, the delivery to extend over three 
months. None of the iron was delivered by 
.July 25. A correspondence ensued between the 
brokers & deft.’s agent until Eeb. following, from 
which a jury might properly come to the conclusion 
that pltf. waited for the delivery of the iron at the 
request oC deft. ; he then went into the market 
& bought, the price of iron being higher than at 
the end of July : — Held : as pltf. had not bound 
himself to wait, there was no alteration of the con- 
tract within Stat. Frauds, & therefore in an 
action for breach of contract he might recover from 
deft, the difference between the contract price of 
the iron & the market price in Feb. — Ogle v. 
Vane (Earl) (1868), L. R. 3 Q. B. 272 ; 9 B. & S. 
182 ; 37 L. J. Q. B. 77 ; 16 W. R. 463, Ex. 
Ch. 

Annotations : — Consd. Tyers v. Rosedale & Ferryhlli Iron 
Co. (1873), L. R. 8 Exch. 305. Distd. lie Voss, Ex p. 
Llansamlet Tin Plate Co. (1873), L. K. 16 Kq. 155. Apld. 
Hickman v. Haynes (1875), L. R. 10 C. P. 698 ; Black- 
burn Bobbin Co. v. Allen (1918), 87 L. J. K. B. 1085. 
Refd. British Columbia Saw-Mill Co. r. Nottlcshlp (1868), 
L. R. 3 C. P. 499 ; Shaw’s Brow Iron Co. v. Blrchgrove 
Steel Co. (1889), 6 T. L. U. 50 : Wilson v. London & Globe 
Finance Corpn. (1897), 14 T. L. R. 15 ; Brandt v. Morris, 
[1917] 2 K. B. 784 ; Morris v. Baron, [1918] A. C. 1 ; 
Hartley v. Hymans, [1920] 3 K. B. 475 ; Levey v. Gold- 
berg, [1922] 1 K. B. 688 ; British & Beningtona v, N. W. 
Cachar Tea Co., [1923] A. C. 48. 

2625. Failure to deliver documents 

under c.i.f. contract.] — Sharpe (C.) & Co. v, 
Nosawa & Co., No. 1803, ante, 

2626. Duty of buyer to mitigate loss.]— 

By a contract made in Oct. 1899, defts. sold to 


26201. Instalment deliveries,^ 

— COOVERJEE BHOJA V, RaJENDRA 
Nath Mukerjee (1909), I. L. R. 36 
Calc. 617.— IND. 

262011. .] — Bilasiram 

Thakurdasv. Gitbbay (1916), I. L. R. 
43 Calc. 305.— IND. 

2620 Hi. .]— Hajee 

IsMATL & Sons v, Wilson & Co. (1918), 
I. L. R. 41 Mad. 709.— IND. 

2620 iv. .] — Ireland 

& Son V, Merryton Coal Co. (1894), 21 
R. (Ct. of Seas.) 989 ; 81 Sc. L. R. 834 ; 


2 S. L. T. 134.— SCOT. 

2624 I. Time for delivery 

extended at seller^s request.] — Deft, 
agreed to deliver to pltf. one thousand 
bushels of flax in Nov. 1909. The flax 
was not delivered in November : &, at 
deft.’s request pltf. postponed time of 
delivery until Jan. IS, 1910. The 
flax was not then delivered, & the pltf. 
sued for damages for breach of the 
contract : — Held : pltf. was entitled 
to damages based on the market price 
of flax on Jan. 15, 1910, — Gi-ENN v. 
Schaffer (1911). 18 W. L. R. 671 ; 


4 Sask. L. R. 166.— CAN. 

262411. .] — Gladstone 

V. Sewbux (1878), 4 C. L. R. 106.— IND. 

2624111. .] — Raymond 

& Co. V. Fbikdlander Brothers, Ltd. 
(1905), 25 N. Z. L. R. 371.— N.Z. 

b. Time extended by 

mutual arrangement.] — Donald (A, B0» 
Ltd. V. CORRY & Co., [1916] N. Z. 
L. R. 228.— N.Z. 

2626 1. Duty of buyer to 

mitigate loss.] — Sansohaorin v. Echo 
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pltfs. a cargo of cotton seed, to be shipped at 
certain Egyptian ports during the month of Jan. 
1900, per Orlando, & to be delivered to pltfs. in 
the United Kingdom. The contract provided 
that, “ Tn case of prohibition of export, blockade, 
or hostilities, preventing shipment, this contract 
or any unfulfilled part thereof is to be cancelled.** 
In Dec. 1899, the Orlando was, without default 
on the part of defts. stranded, was so much 
damaged as to render it impossible for her to arrive 
at the ports of loading before the end of Jan. ; 
& on Dec. 20 notice of that fact was given to pltfs. 
Upon receipt of that notice pltfs. might have 
bought in the market another cargo of cotton 
seed in substitution for that sold to them by defts., 
but they declined to do so. The market was rising, 
& by the end of Jan. the market price had risen 
considerably above the point at which it stood at 
the time when pltfs. had notice of the stranding. 
Pltfs. sued defts. for breach of their contract 
claiming as damages the difference between the 
contract price & the market price at the end of 
J an. : — Held : the contract must be read as sub- 
ject to an implied condition that, in the event of 
the ship not arriving at the ports of loading within 
the stipulated time in a fit state to receive the 
cargo, the contract should be treated as at an 
end ; the implication of that condition was not 
excluded by the clause expressly providing for 
the cancellation of the contract in the specified 
events ; & defts. were not liable. Semhle : if 

pltfs. had been entitled to recover, inasmuch as 
they were under the circumstjinces bound to 
endeavour to mitigate the loss, the measure of their 
damages would have been the difference between 
the contract price & the market price at the date 
when they had notice of the stranding, & no more. 
— Nickoll & Knight v. Ashton, Edridge & Co., 
[1900] 2 Q. B. 298 ; 09 L. J. Q. B. 610 ; 82 L. T. 
761 ; 16 T. L. R. 370 ; 9 Asp. M. L. C. 94 ; 5 
Com. Cas. 252 ; on appeal, [1901] 2 K. B. 126, 
C. A. 

Annotations : — Refd. Trodegrar Iron & Coal Co. v. Hawthorn 
(DM)2), 18 T. Jj. n, 71(5. Mentd. Blakeley v. Mnllor, Hobson 
V. Pattendon (1003). 88 L. T. 00 ; Krcll v. Henry, [1903] 
2 K. B. 740 ; Chandler v. Webster (1004), 73 J.. J. K. B. 
401 ; Dunford v. Cla Anonlma Maritirna Union (1011), 
104 L. T. 811 ; Seville & United Kingrdom Carrylnff Co. v. 
Mann (1915), 32 T. L. It. 192 ; Jie Shipton. Anderson & 
Harrison, [1915] 3 K. B. 670 ; Horlock r. Beal. [19161 
1 A. C. 486 ; Leiston Gas Co. v. Leiston -cum -Size well 
U. D. C., [1916] 2 K. B. 428 ; Tamplin S.S. Co. p. Anplo- 
Moxican Petroleum I’roducts Co., [1916] 1 K. B. 485 ; 
Metropolitan Water Board v. Dick, Kerr, [1917] 2 
K. B. 1 ; Blackburn Bobbin Co. v. Allen (1918), 87 L. J. 
K. B. 1085. 

2627. Payzu, Ltd. v. 
Saunders, No. 1765, ante.' 

2628. -.] — Melachrino v. 
Nickoll & Knight, No. 2616, ante. 

2629. Loss of profit on sub-sale.] — Williams v. 
Reynolds, No. 2608, ante. 

2630. What is “fixed time” for delivery.] — 
Mblachrino V. Nickoll & Knight, No. 2616, 
ante, 

2631. .]— Millett V. Van Ueek & Co., No. 

1588, ante. 

2632. No available market— Whether right to 
damages destroyed.] — Marshall & Co. r. Nicoll 
& Son (1919), 66 Sc. L. R. 615, H. L. 


Sub-sect. 3. — Specific Performance and 
Specific Delivery. 

See Sale of Goods Act, 1893 (c. 71), s. 52 ; 
R. S. C., Ord. 48 ; &, generally. Specific Per- 
formance. 

2633. General rule.] — In general this ct. will not 
entertain a bill for a specific performance of con- 
tracts for chattels, or which relate to merchandise, 
but leave it to law, where the remedy is much 
more expeditious ; but, in the present case, 
the agreement not being final, but to be made com- 
plete by subsequent acts, a bill to carry it into 
execution will bo allowed. — B uxton v. Lister 
( 1746), 3 Atk. 383; 26 E. R. 1020, L. C. 

Annotations : — Consd. Adderley v. Dixon (1824), 1 Sim. & St* 

607 ; Pollard v. Clayton (1855), 1 K. & J. 463. Apld* 

Eastern Counties Ky. v. Hawkos (1855), 5 H. L. Cas. 331 ; 

Jones V. Tankerville, [1909] 2 Ch. 440. Refd. Woollam v. 

Hearn (1802), 7 Ves. 211 ; Wall v. Stubbs (1815), 1 Madd. 

79 ; Martin v. Mitchell (1820), 2 Jao. & W. 413 ; Pooley 

V. Bndd (1851), 14 Beav. 34 ; New Brunsmek & Canada 

By. & Land Co. v. Muggoridge (1859), 7 W. U. 369 ; Turner 

V. Green, [1895] 2 Ch. 205. 

2634. .] — Cts. of equity will not lend their 

assistance to enforce the specific performance of 
ordinary contracts for the sale purchase of 
chattels, unless there be something very special in 
the nature of the contract. — P ooley v. Budd 
( 1851), 14 Beav. 34 ; 51 E. R. 200. 

Annoiaiion : — Refd. Gunn v. Bolckow', Vaughan (1875), 10 

Ch. App. 491. 

2635. Discretion of court.] — The power vested 
in the ct. to order the delivery up of a particular 
chattel is discretionary (Swinfen Eady, M.R.). — 
Whiteley V. Hilt, [1918] 2 K. B. 808; 87 L. J. 
K. B. 10.58 ; 119 L. T. 632 ; 34 T. L. R. 592 ; 62 
Sol. Jo. 717, C. A. 

Annotaiions : — Apld. Cohen v. Boche, [1927] 1 K. B. 169. 

Refd. Nelson Murdoch v. Wood (1922), 126 L, T. 745. 

2636. Sale by auctioneer.] — Deft., an 

auctioneer, circulated a printed catalogue on the 
front page of which it was stated that he, therein 
described by name, would sell on a specified date 
certain lots of furniture ; the other pages set forth 
the lots to be sold. At the sale d(‘ff . had before 
him an auctioneer’s book consisting of large sheets 
of paper, each of which h.ad pasted upon it a leaf 
from the jirinted catalogue & on each side of the 
leaf a space for notes. Deft.’s name was nowhere 
written by him in this book. One of the lots, 
comprising certain chairs of no unusual value, 
which were the property of deft, himself, was 
knocked down to pltf. for £60. Difft. then wrote 
in liis book against tliat lot the price at which it 
had been sold & tlui name of pltf. as purchaser. 
To an action by pltf. against deft, for delivery up 
of the chairs A alternatively damages for alleged 
breach of contract, deft, pleaded that Sale of Goods 
Act, 1893 (c. 71), s. 4, had not been complied with : 
— Held : (1) there was within the sect, a note or 
memorandum in writing of the contract duly 
signed by deft. & otherwise sufficient, & an enforce- 
able contract between the parties. 

(2) The case was not one in which the ct. ought, 
in the exercise of its discretionary power, to order 
specific performance of the contract & delivery 
up of the chairs, but the judgment should be 
limited to damages for breach of contract. — 
Cohen v. Roche, [1927] 1 K. B. 169 ; 95 L. J. 


Flour Mills Co., Ltd., [1921] 3 

W. W. R. 133.— CAN. 

2626 ii. .] — Fleming 

& Gilkison V. Griqg (1896), 14 

N. Z. L. H. 499.~N.Z. 

2626 iii. .]— The 

measure of damagres on broach by the 
seller of a contract of sale of goods to 
be delivered in futuro is the difference 


between the contract price & the 
market price at the several periods of 
delivery, in the absence of evidence 
that the purchaser could have gone on 
the market & obtained another similar 
contract on such terms as would have 
mitigated his loss. — Cotton v. Arnold 
& Co., (1907), 3 Buch. A.0. 162.— S. AF. 

(j^ Market value at place 


of purchase.] — R. v. Anderson (1909), 
12 W. L. R. 167.- CAN. 

d. Market value at place 

of delivery.] — Dalgety & Co., Ltd. 
V. Latter (1902), 21 N. Z. L. R. 604. 
— N.Z. 

2629 i. Loss of profit on svh-sale.]--^ 
Yeast v. Knight & Watson (Alta.), 
[1919] 2 W. W. R. 467.— CAN. 
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Sect. 3 - — Remedies of the buyer ; Suh-aecia. 3 & 4.] 

K. B. 945 ; 136 L. T. 219 ; 42 T. L. B. 074 ; 70 
Sol. Jo. 942. 

2637. Performance by Instalments.] — Taylor 
V. Neville (prior to 1740), cited in 3 Atk. at p. 
384 ; 20 E. B. 1021. 


An^t^iona : — Consd. Buxton v. Lister (174G), 3 Atk. 383. 
Apld. Adderley v. Dixon (1824), 1 Sim. & St. G07. Dbtd. 
Pollard V. Clayton (1855), 1 K. & J. 462. Refd. Fothergill 
V. Rowland (1873), 43 L. J. Ch. 252. 


2638. Agreement to be made complete by sub- 
sequent acts.] — Buxton v. Lister, No. 2633, ante, 

2639. Sale of specific goods.] — Taylor v, 
Neville (prior to 1746), cited in 3 Atk. at p. 384 ; 
26 E. R. 1021. 


AnnoUiiions Buxton v. Lister (1746), 3 Atk. 383. 

Apld. Adderley v, Dixon (1824), 1 Sim. & St. 607. Dbtd. 
Pollard V. Clayton (1855), 1 K. & J. 462. Refd. Potliorgill 
V. Rowland (1873), 43 L. J. Ch. 252. 


2640. .] — Specific performance of a contract 

for the sale of a barge, stores, etc., decreed in 
equity upon a claim. — Claringbould v, Curtis 
(1852), 21 L. J. Ch. 541. 

Annotation : — Refd. Behnke v, Bede Shipping Co., [1927] 
1 R!. B. 649. 


2641. — ^ — .] — If there has been an engagernent 
to appropriate to a certain individual a particular 
cargo or a particular part of a larger cargo, as for 
example “ 100 quarters of wheat out of 500 quarters 
which I have now sent,” in either of these cases 
equity will interfere to enforce performance of 
the engagement. — Hoare v. Dresser (1850), 7 
n. L. Cas. 200 ; 28 L. J. Ch. 611 ; 33 L. T. O. 8. 
63 ; 5 Jur. N. S. 371 ; 7 W. K. 374 ; 11 E. K. 
116, H. L. ; revsg, S. C. sub yioin. Dresser v, 
lIoARE, 26 L. J. Ch. 51, C. A. 

Annotation: — Consd. Ue Wait, [1927] 1 Ch. 606. 

2642. .] — A contract for the sale of goods, 

as, for example, of 500 chests of tea, is not a con- 
tract which would be specifically performed, 
because it does not relate to any chests of tea in 
particular ; but a contract to sell 500 chests of 
the particular kind of tea which is now in my 
warehouse in Gloucester, is a contract relating to 
specific property, & which would be specifically 
performed (Lord Westbury, C ,), — Dolroyd v, 
Marshall (1862), 10 H. L. Cas. 191 ; 33 L. .L Ch. 
193 ; 7 L. T. 172 ; 9 Jur. N. S. 213 ; 11 W. R. 
171 ; 11 E. R. 999, 11. L. 

Anrwtatiom :~Comd. Belding v. Read (1865), 3 H. & C. 
955. Apld. Leatham v. Amor (1878), 47 L. J. Q. B. 58J. 
Consd. CJoments v. Matthews (1883), 11 Q. B. D. 808. 

^ Rofd. Re Marine Mansion 

Co. (1867), L. R. 4 Eq. 601 ; Fothergill v. Howland (1873), 
D’Epinouil (2), Tadmaii v. D’Epineuil 
’ Joseph V, Lyons (1884), 15 Q. B. D. 
280- Reeves v. Barlow (1884), 12 Q. B. D. 436; Re 
Clarke, Coombe v. Carter (1887), 36 Ch. D. 348 ; Hilton 
^ Tucker (1888), 57 L. J. Ch. 973 ; Tailby v. Official 
Receiver (1888), 13 App. Cas. 523; Morris v. Delobbel- 
Fllpo, [1892] 2 Ch. 352 ; Re Lind, Industrials Finance 
Synfficate t;. Lind, [1915] 2 Ch. 345. Mentd. Reeve v. 
Whitmore, Martin v. Whitmore (1863), 4 Do U. .1. & Sm. 
3 ‘,Re Barker, Ex p. Gorely (1864), 5 New Rep. 22 ; Dean 
^ F- C. C. N. S. 92; Langton v. 

’ Browm v. Bateman 
S* 5 Hodge (1869), 38 L. J. 

C. P. 217 ; Trotter v. Watson (1869), 1 Hop. & Colt. 216 ; 
Thompson v. Cohen (1872), L. R. 7 Q. B. 627 ; Re 

H T. 7; Anon., [1875] 
W. N. 203 ; Greenbirt v. Since (1876), 35 L. T. 168 ; Re 
Bamford, Ex p. Games (1879), 12 Ch. D. 314 ; Baghott v. 

; Lazarus v. Andrade (1880), 

5 C. P. D. 318 ; CoUveru. Isaacs (1881), 19 Ch. D. 342 ; Re 
Jones, Ex p. Nichols (1883), 22 Ch. D. 782 ; Walker v. 
Bradford Old Bank (1884), 12 Q. B. D. 511 ; Harding u. 
Harding (1886), 17 Q. B. D. 442 ; Ross v. Army & Navy 


Hotel Co. (1886), 34 Ch. D .43 ; Thomas v. KeUy (1888), 
13 App. Cas. 506 ; Re Turcan (1888), 58 L. J. Ch. 101 ; Re 
Pyle Works (1890), 44 Ch. D. 534 ; Re Standard Manu- 
facturing Co. (1891), 60 L. J. Oh. 292; Church v. Sago, 
Froy, Claimant (1892), 07 L. T. 800 ; Administrator - 
General of Jamaica v. Lascelles, De Mercado, Re Rees' 
Bankruptcy, [1894] A. C. 135 ; Re Dallas, [1904] 2 Ch. 
385 ; Re Reis, Ex p. Clough (1904), 91 L. T. 592 ; Ward. 
Lock V. Long, [1906] 2 Cn. 550 ; National Provincial & 
Union Bank of England v. Charrdey, [1924] 1 K. B. 431 ; 
Performing Right Soc. v. London Theatre of Varieties, 
[1924] A. C. 1. 

2643. Property in goods not passed — 

Growing timber.] — James Jones & Hons, Ltd. v, 
Tankerville (Earl), No. 2657, post. 

2644. Wheat not appropriated.] — 

“ Ascertained goods ” in Hale of Goods Act, 1893 
(c. 71), s. 52, mean goods identified in accordance 
with the agreement after the time a contract of 
sale is made (Atkin, L.J.). 

By a c.i.f. contract of Nov. 20, 1925, W. bought 
1,000 tons of a special wheat ex Challenger , 
expected to load in Dec. at Oregon. By a c.i.f. 
contract of Nov. 21, W. sold 500 tons of this parcel 
to sub-purchasers. The wheat was shipped in 
bulk at Oregon on Dec. 21, & a bill of lading for 
the 1,000 tons forwarded to W., who received it 
on Jan. 4, 1926. The purchase-money was duo 
on Feb. 6, i.e. thirty-three days after sight, & on 
Feb. 5, altliough the sub-purchasers had never 
received .any bill of lading, warr.ant, delivery 
order or any document of title representing the 
goods, & the 500 tons were never .appropriated, 
they gave W. tlioir cheque for their 500 tons less 
the half freight pay.able at destination. W. 
having paid this cheque to his bank & hypothecated 
the 1,000 tons bill of lading became bkpt. before 
the sliip arrived. Tlie trustee having redeemed 
this bill of lading claimed to retain the entire 1 ,000 
tons le.aving th(' sub-jmrehasers their remedy in 
d.amages : — Held : ( 1 ) the 500 tons were not specific 
or ascertaintid goods in respect of which specific 
perform.ance of the contr.act of sale would bo 
ordered as tlie remedy of the sub -purchasers under 
Halo of Goods Act, 1893 (c. 71), s. 52 ; (2) there 
never was any siuJi appropriation or identification 
of, or any such obligation to deliver, a particular 
500 tons, as to effect an eqiat.able assignment 
giving the sub-purchasers a beneficial interest 
therein or a lien in respect thereof . — lie Wait, 
[1927] 1 Oh. 606; 71 Hoi. Jo. 56; sub nom. Re 
Wait, Trustee v. Ut^MPiiHiES & Bobbett, 96 
L. J. CIl 179 ; 136 L. T. 552 ; sub 7iom. Re Wait, 
Ex p. OoLLiNs, 43 T. L. R. 150, 0. A. 

2645. Ship .] — A ship comes within the 

description of “ goods ” in Hale of Goods Act, 
1893 (c. 71), since by sect. 62 (1) “ ‘ p)ods ’ 
imJude all ch<att(‘ls personal otlier than things in 
action mon(‘y«” Under sect. 52 of the Act the 
ct. may direct specific performance of the sale of 
a ship. — Beiinke v. Bede Huipjung Co., Ltd., 
I1927J 1 K. B. 649 ; 90 L. J. K. B. 325 ; 136 L. T. 
667 ; 43 T. L. R. 170 ; 71 Hoi. Jo. 105 ; 32 Com. 
Cas. 134 ; 17 Asp. M. L. C. 222. 

2646. Sale of unascertained goods.] — Holroyd 
V. Marshall, No. 2642, ante. 

2647. .] — Thames Hack & Bag Co., Ltd. v. 

Knowles & Co., Ittd., No. 1053, ante. 

2648. Effect of delay.] — In contracts relating 
to commodities fluctuating from day to day in 
market price, the ct. expects persons to be un- 
usually vigilant & active in asserting their right 
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2639 i. Sale of specific goods.]—] 
^otland the breach of a contract fi 
the sale of a specific subject jfives tl 
party aggrieved the legal right to si 
for Implement, & although he may ele 
to do so he cannot be compelled i 


resort to the alternative of an action for 
damages unless Implement Is shown to 
be Impossible. — Stewart v. Kennedy 
(1890), 15 App. Cas. 75.— -SCOT. 

0. Specific performance with 

abatement for deftdcncy in quantity .] — 
Burges v. Williams (1912), 15 


C. L. R. 504.- AUS. 

2648 i. Effect of delay .] — CJkaig & Co. 
V. Hamilton (1823), 2 Sh. (Ct. of Sess.) 
347.— SCOT. 

2648 ii. .] — A seller who Is in 

mora in delivering the article sold 
may bo sued by the purchaser for 
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to specific performance, wliich it is inequitable 
to grant after such an interval, & when the parties 
may be no longer in the same position. 

Bill by a co. for smelting & manufacturing 
iron, against proprietors of coal mines adjoining 
their works, for specific performance of an agree- 
ment to sell to the co,, at a fixed price per ton, 
all of certain beds of coal, estimated to contain 
from 120,000 to 150,000 tons, to be raised & 
delivered by defts. at the rate of 500 tons per week, 
& the co. to drain the beds ; & for an injunction 
to restrain defts. from selling any part to other 
persons. The bill averred, that the coal was very 
conveniently situate with reference to the co.’s 
iron works, which adjoined thereto ; &; that the 
co. had the power, by means of their engines & 
pits, to drain tlie beds, & had occasion for a large 
quantity of coal of that particular description. 
Demurrer allowed, mainly on ground of laches, 
the co. having neglected to file their bill until 
eleven months after they discovered that defts. 
had ceased to deliver the coal, & were referred 
by defts. to then solrs. — Pollaed v. Clayton 
(1855), 1 K. & J. 462 ; 25 L. T. O. S. 50 ; 1 Jur. 
N. S. 842 ; 3 W. li. 349 ; 69 E. R. 540. 

Annotation: — Mentd. Abinger v. AHhton (1873), L. R. 17 

Eq. 358. 

2649. Vicinity <fc convenience of situation.] — 

Pollard v . Clayton, No. 2648, ante, 

2650. Damages difficult to estimate.] — Pollard 
V, Clayton, No. 2648, ante. 

2651. Damages inadequate remedy.] — Falcke 
V. Cray, No. 2653, post. 

2652. .] — Cohen v. Roche, No. 2636, ante. 

2653. Parties not on equal footing — Purchaser 

taking advantage of ignorance of vendor.] — A ct. 
of equity will entertain a bill for specific per- 
formance of a contract for sale of a valuable 
chattel where adequate coiripensatioii cannot bo 
obtained at law ; but in a case where it was proved 
that the price was gi’eatly inadequate^, & the pur- 
chaser knew it to be so, the ct,, under the cir- 
cumstances, refused to decree specific performance, 
& dismissed the bill, althougli it would not have 
given relief to a vendor seeking to set aside the 
contract. — Falcke v. Gray (1859), 4 Drew. 

651 ; 29 D. J. Ch. 28 ; 33 L. T. O. 8. 297 ; 5 Jur. 
N. 8. 645 ; 7 W. R. 535 ; 62 E. R. 250. 

Annotation: — Apld. Macdonald v. Eylcs, [1921] 1 Ch. 631. 

2654. Contract containing negative stipulation.] 
— A contract for the sale of cliattels to pltf. con- 
tained an express negative stipulation not to sell 
to any other manufacturer. The ct. granted an 
injunction to restrain the breach of the negative 
stipulation, although the contract was one of 
which specific performance would not have been 
granted. — Donnp:ll v. Bpjnnett (1883), 22 Ch. D. 
835 ; 52 L. J. Ch. 414 ; 48 L. T, 68 ; 47 J. P. 
342 ; 31 W. R. 316. 

Annotations : — Consd. Davis v. Foreman, [1894] 3 Ch. 654 ; 


Grlmston v. Cunningham, [1894] 1 Q. B. 125. Apld. 
Metropolitan Electric Supply Co. v. Cinder, [1901] 2 Ch. 
799. Mentd. PoweU v. Hemsley (1909), 78 L. J. Ch. 741. 


Sub-sect. 4. — Injunction. 

See, generally, Injunction, Vol. XXVIII., pp. 
361 et seq. 

2655. Whether granted — Where specific per- 
formance would not be decreed.] — The ct. will not 
interfere by injunction to restrain the breach of 
a contract for the sale & delivery of chattels wliich 
it could not specifically perform. Accordingly 
where the lessee of a colliery contracted to raise 
& deliver to pltfs. all the get of coals in the colliery 
at a fixed prices for five years, & subsequently 
agreed for the sale of the colliery, to other parties : 
— Held : the ct. had no juriscfiction to grant an 
injunction to restrain the breach of contract. — 
Fothkrgill V. Howland (1873), D. R. 17 Eq. 
132 ; 43 L. J. Ch. 252 ; 29 L. T. 414 ; 38 J. P. 
244 ; 22 W. R. 42. 

Annotations: — Consd. DonneU v. Bennett (188.3), 22 Ch. D. 

835. Apld. Davis v. Foreman (1894), 8 R. 725. Consd. 

Keith, ProwHo v. National Telephone Co., [1894] 2 Ch. 

147 ; Pe AValt, [1927] 1 Ch. 606. Refd. Metropolitan 

Electric Supply Co. v. Cinder, [19011 2 Ch. 799. Mentd. 

Tailby v. Omcial Receiver (1888), 13 App. Cas. 523 ; Whit- 

wood Chemical Co. v. Hardman (1891), G4 L. T. 716. 

2656. Contract containing negative 

stipulation.]- -Donnell v. Bennett, No. 2654, ante. 

2657. Damages inadequate remedy.] — By 
contracts contained in l(*tters deft, sold to pltfs. 
certain growing timber on his estates, pltfs. being 
entitled to enter on the estates with their ser- 
vants to fell the timber, to erect saw mills for the 
purpose of cutting it up, & to remove the timber 
when so cut up. Considerable sums were paid 
by X)ltfs. to deft, under these contracts & pltfs. 
erected saw mills, bothies for their workmen, & 
other erections on the estates, & they removed a 
considerable part of tlie timber. Deft, then pur- 
ported to repudiate the contracts, tSc forcibly, by 
his servants & agents, prevented pltfs. from enter- 
ing on the estates to cut the t imber, pulled down 
the saw mills & bothies erected by pltfs., & carried 
away parts of the machinery. In an action by 
pltfs. for an injunction to restrain deft, from pre- 
venting the due execution of the contracts. So for 
damages: — Held: (1) in such a casti damages 
only would not be an adequate remedy for what 
))lt£s. had suffered, they wt^re entitled to an 
injunction as well as dainages. Qu. : whether 
a contract for the sale of timber to b(‘ cut by the 
purchaser does not confer an interest at law if 
such a nature as to make the licence to enter 
ah initio an irrevocable licence. 

(2) As soon as the purchaser has severed the 
timber, the legal property in the severed trees 
vests in him (Parker, .1.). — James Jones & Sons, 
Ltd. V. Tankerville (Earl), [1909] 2 Oh. 410 ; 


specific performance of the contract 
of sale, & also for damages sustained by 
him by reason of such delay. — Kaiseu 
Brothers v. Wesleyan Church 
(1901), 12 C. T. R. 107.— S. AF. 

2648 iii. .] — Eisele v. Auret, 

[1904] T. H. 156.— S. AF. 

2648 iv. .] — Rhodesia Cold 

Storage, etc. Co. v, Beira Cold 
Storage. Ltd. (In Liquidation) (1905), 
2 Biich. A. 0. 253.— S. AF. 

f. jS>aic of goods to he manvfactured 
— Where capable of identification A: of 
peculiar valtte to purchaser,} — The ct. 
will decree specific performance of a 
contract for the manufacture & sale 
of saw logs, where they are capable 
of being identified & possess a peculiar 
value for the purchaser. — Stevenson 
V. Clarke (1854), 4 Gr. 640.— CAN. 


— Fuller r. Rich- 
mond (1854), 4 Gr. 657.— CAN. 

h. ] — Farw^ell V Wal- 

BRIDGE (1858), 6 Gr. 634.— CAN. 

k. Where viulual mistake — Goods 
not in place or possesHon believed to he.] 
— Specific performance of a contract 
for the sale of certain machinery was 
refused on the ground of mutual 
mistake, where both parties had acted 
in good faith & believed tbo machinery 
to 1)0 at a certain place, whereas, the 
fact was that it had been wrongfully 
seized by a third party & taken away, 
& pltf., although claiming that the 
title therein had passed to him, refused 
to take any stops to recover the same. 
— Hamilton v. Smythe (1913), 24 
O. W. R. 809 ; 4 O. W. N. 1572 ; 13 
D. L. R. 65.— CAN, 


l. Agreement to repurchase — Delay 
in fh’tnanding repur cluise while market 
rising .] — Miibui Co. v. Brown 
(1919), 27 B. C. R. 502.— CAN. 

m. Goods dis 2 )oscd of to hand fide 
purchaser. ] — Specific performance of 
a contract of purchase & sale will not 
be granted whore the subject-matter 
has been disposed of to a bond fide 
purchaser. — Shakinovsky v. Lawson 
[19041, T. S. 326.— S. AF. 

n. .Joinder of alternative claim — 
Cancellation A: damages .] — In an action 
on a contr^ict of sale for specific per- 
formance it is competent for the 
plaintiff to claim in the alternative 
cancellation & damages for breach. — 
Ras V. Simpson, [1904] T. S. 254. — 
S. AF. 
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Sale of Goods. 


Sect, ^.—^medies of the "buyer: Suh’sects, 4, 5, 6 

78 L. j7Ch. 674 ; 101 L. T. 202 ; 25 T. L. R. 
714. 

AnnotcUions : — As to (1) Befd. Waimlha Sawmlllingr Co. v. 
Waione Timber Co.» [1926] A. C. 101. As to (2) Refd. 
Kursell v. Timber Operators & Contractors, [1927] 1 
K. B. 298. Generally f Befd. Thames Sack & Bag Co. v. 
Knowles (1918), 88 L. .1. K. B. 585 ; Cohen v. lloche, 
[1927] 1 K. B. 169. Mentd. Hurst v. Picture Theatres, 
[1915] 1 K. B. 1 ; Joel V. International Circus & Christmas 
Pair (1920), 124 L. T. 459 ; Walt, [1927] 1 Ch. 606. 

2658. Damages awarded in addition.] — James 
Jones & Sons, Ltd. v, Tankerville (Earl), No. 
2057, ante. 


Sub-sect. 5. — Action in Tort. 

SeCf generally ^ Trover. 

2659. Basis of claim — Right of property — No 
right of possession.] — James v. Price (1773), Lofft, 
219 ; 98 E. R. 619. 

2660. After appropriation of goods.] — 

Langton V . Higgins, No. 1128, ante. 

2661. .] — Aronson v. Mologa 

nOLZINDUSTRIE A/G LENINGRAD, No. 2087, post 

2662. Right of possession — & right of 

property.] — Milgate v. Kebble, No. 2367, ante. 

2663. Whether affected by default 

in payment.] — M artindale v. Smith, No. 2053, 
ante. 

2664. -- — .] — Chinery v. 

ViALL, No. 2672, post. 

2665. Seller’s lien determined by 
conversion.] — Pltf. agreed to l uy of deft, a stack 
of hay for £86, to be paid for as taken away, 
& to be removed by May 31. Part of the hay 
was removed & paid for by pltf. before May 31, 
& in Aiig. the remainder was cut up & used by 
deft. :—~Held : as deft.’s lien on tlie hay was 
determined by the act of conversion, pltf. was 
entitled to the possession of the hay, & might 
maintain an action of trover. — Gurr v. Cutiibert 
(1843), 12 L. J. Ex. 309. 

2666. .] — Johnson v. Lanca- 

shire & Yorkshire Ry. Co. & Wigan Waggon 
Co., Ltd., No, 2674, post. 

2667. Secret repurchase by seller — Bill not 
obtainable from purchaser — Action by purchaser’s 
assignees.] — ^A. sold goods to B. to be paid for by 
a bill at two months, & not being able to obtain 
it from B. & doubting his solvency, A. employed 
his broker to repurchase them in liis own name, 
wliich was done, although at a great loss. B. 
afterwards became bkpt., without knowing that 
the goods had been repurchased by the broker on 
accoimt of A. In an action of trover, brought 
by the assignees of B. against A. for the goods : 
— Held : they were not entitled to recover, as the 
transaction was not fraudulent on the paH) of A. 
— Harris i;. Lunell (1819), 1 Brod. & Bing. 
390 ; 4 Moore, C. P. 10. 

Annotation: — Befd. Lackington v. Combes (1839), 8 Scott, 

312. 

2668. Goods subject to lien — Creditor’s lien — 
Knowledge of & assent to by purchaser — Trover 
against creditor.] — A person who buys a chattel, 
upon which creditors have a lien by express 
agreement with the vendor, in ignorance of such 


agreement, but after the purchase assents to it, 
is bound by his assent ; & though he has paid 
the purchase-money to the vendor, ho cannot 
maintain trover for the chattel against a creditor, 
who detains it for his lien. — Norris v. Williams 
(1833), 1 Or. & M. 842 ; 2 L. J. Ex. 257 ; 149 
E. R. 639. 

2669. Wrongful removal by third party — 

Purchaser’s right of action after lien satisfied.] — 

Lord v. Price, No. 2050, ante. 

2670. Seller estopped from denying purchaser’s 
title.] — In trover for goods, deft, pleaded that the 
assignees of M., a bkpt., were interested in the 
goods as tenants in common with pltf., & that 
defts., by the leave & licence of the assignees con- 
verted, etc. Replication, that the assignees were 
not so interested ; & issue thereon. Deft, had 
sold the goods to pltf. as the sole purchaser, & 
had ordered the warehouseman, in whoso hands 
they were, to weigh them over, which had been 
done, &; the goods transferred into pltf.’s name 
in the warehousemen’s books. Afterwards the 
assignees of M. gave notice of their claim to deft., 
& he ordered the warehousemen to detain the 
goods, wliich were still in their liands : — Held : 
as between deft. & pltf., the sale & transfer were 
conclusive of the latter being sole proprietor ; 
<fe, therefore, th(^ alleged title of the assignees, 
supposing evidence of it to have been receivable 
under the special plea upon which pltf. had 
tendered issue, would not have been an available 
defence. — Kieran v. Bandars (1837), 6 Ad. & 
El. 515 ; 1 Nev. & P. K. B. 625 ; Will. Well. 
& Dav. 267 ; 6 L. J. K. B. 145 ; 112 E. R. 197. 

2671. Defence to action — Stoppage in transitu or 
lien.] — Semblc : stoppage in transitu^ lien similar 
defence may be specially pleaded in trover, along 
with not possessed. — E yre v. Scovell (1847), 9 
1j. T. O. S. 84 ; subsequent proceedings (1818), 5 
C. B. '701. 

2672. Measure of damages — Resale by seller 
before delivery — Difference between contract price 
& market value.] — Pltf. agreed to buy of deft, a 
quantity of sheep, at a fixed price each, to be paid 
for on delivery, to b(i taken away in a fortnight. 
Pltf. then took away 5 of the number, & paid for 
the 5. Before the expiration of the fortnight 
deft, sold the remainder to another person. In 
an action against deft, for breach of contract, the 
declaration containing also a ^ count in trover : — 
Held : the proper measure of damage to be re- 
covered was not the full value of the sheep, but 
only the dili'erence between the price pltf. agreed 
to give for them, their fair market value during 
the time he was entitled to them. 

Where there has been no default on the pai4) 
of the vendee, if the vendor is guilty of an act 
of conversion of the goods sold, the vendee is 
entitled to maintain an action against him for 
that conversion, & he has such a right of property 
& possession as is necessary to entitle a party to 
maintain such action (Bramwell, B.). — Chinery 
v. ViALL (I860), 5 H. & N. 288 ; 29 L. J. Ex. 180 ; 
2 L. T. 466 ; 8 W. R. 629. 


Annotations : — Apld. Johnson r. Stcar (1863), 15 (J. B. N. S. 
330. Consd. Attack v. Bramwell (1863), 3 B. & S. 520 ; 
Johnson v. L. & Y. Ry. & Wigan Wagon Co. (1878), 3 
O. P. D. 499. Distd. Mullinor v. 5"lorence (1878). 3 Q. B. D. 
484. Apld. Hlort v. L. & N. W. Ry. (1879), 4 Kx. D. 188. 
Consd. Armstrong v. Allan (1892), 67 L. T. 417. Apld. 
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2661 i. Basis of claim — Right of pro- 
perty .] — O’Rourke v. Lee (1859). 
18 U. C. R. 609.— CAN. 

o. Right of possession.] — 

Butters v. Stanley (1871), 21 0. P. 
402.— CAN. 


p. Conversion of goods — Right of 
purchaser to join seller as third party,] 
— In an action for the conversion of 
goods, deft, may bring in the person 
who sold him the goods aa a third 
party. — C onfederation Life Assoon. 
V. Labatt (No. 2) (1898), 18 P. R. 


q. Mistake — Delivery of wrong 
article.}— A. entered B.'s store for 
block salt for oattle. B. said he had 
only loose salt & produced an 80 lb. 
sack, which had been previously 
opened, & drew A. *8 attention to the 
fact that the salt was dirty. A. said 
it was all right & took the sack away. 
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Belslze Motor Supply Co. v. Cox, [1914] 1 K. B. 244. 

Reid. Donald v. Sucklinff (1866), L. R. 1 Q. B. 585 ; Hew 

V. Payne, Douthwaito (1885), 53 L. T. 932 ; London Joint 

Stock Bank v, British Amsterdam Maritime Agency 

0910), 104 L. T. 143 ; Cohen v. Boohe, [1927] 1 K. B. 169. 

Mentd. Toms v. Wilson (1863), 4 B. & S. 455. 

2673. Buyer unable to deliver to sub-seller — 

Price of resale.] — Pltf . purchased champagne lying 
at defts.’ wharf at 14ft. per dozen, & resold it at 
245. to the captain of a ship about to leave Eng- 
land. Defts. refused to deliver the wine & pltf. 
was unable to fulfil his contract, champagne of 
a similar quality not being procurable in the 
market. Defts. had no knowledge of the sale, 
or of the purpose for which pltf. required delivery 
of the champagne. In an action for the conver- 
sion :—-Held : pltf. was entitled, as damages, to 
the price at which he had sold the champagne. 
—France v. Gaitdet (1871), L. R. 6 Q. B. 199 ; 
40 L. J. Q. B. 121 ; 19 W. R. 022. 

Annotations: — Distd. Horne v. Mid. Ry. (1873), L. R. 8 

C. P. 131 ; Johnson v. Hook (1883), 31 W. R. 812. Mentd. 

The Star of India (1876), 1 P. D. 466 ; Attenborough v, 

London & St. Kathorino Docks Co. (1878), 26 W. R. 583. 

2674. Action against stranger — Full value 

of goods — Without deduction of price.] — Pltfs., 
being under contract to sell waggons, employed 
1 j. to make them according to sami)lc at a certain 
jirice. L. then employed deft, waggon co. to make 
them according to sample at a lower price. The 
CO. afterwards proposed to receive payment dir(‘ct 
from pltfs., who consented were authorised by 
Ij. to pay them. Some waggons were delivered 
by the waggon co. to deft, railway co. to the order 
of pltfs. l*ltfs. sent a complaint to the waggon 
co. that tile waggons were unequal to sample, but 
did not reject them ; & they informed L., ^ also 
the waggon co., that iliey would dispose of the 
waggons at the best price obtainable, & hold Jj. 
responsible for loss. L. rejected the waggons. 
Pltfs. gave notice to the railway co. not to deliver 
the waggons without their order, but the railway 
co. nevertheless delivered them to the waggon 
CO., who refus(Hl to give them up. In an action 
against both cos. for conversion : — Held : (1) the 
property in the goods & the right to posst^ssion 
of them having passed to pltfs., both defts. were 
liable ; (2) the arrangement for the advantages 

of the waggon co., that they should receive direct 
payment from pltfs., had not created any relation- 
ship between them which would j)revent the 
application of the ordinary rule as to the iricasure 
of dama-ges in trovjer against mere strangers ; 
&, pltfs. were, therefore, entitled to recover the full 
value of the goods at the time of the conversion, 
without deduction of the price. — Johnson v. 
JjAncasiiire Yorkshire Ry’. Co. & Wigan 
Waggon Co., I/ro. (1878), 3 C. P. D. 499 ; 39 
L. T. 448 ; 27 W. R. 459. 

Annotation : — Generally. Reid. Rf)yal Mail S.S. Co. v. 

Macirityro (1911), 16 Com. Cas. 231. 

2675. Sale induced by fraud — Resale by 

buyer.] — L. ordered deft, to buy for him rupee 
paper ; deft, sold rupee paper of his own to D., 
whilst he fraudulently led L. to believe that it 
belonged to third persons. The value of rupee 
paper afterwards became considerably less, but 
L. held for many months what deft, had sold to 
him, & ultimately resold it at a loss of £43,000 ; 
— Held : the measure of damages was not the 
amount of the loss ultimately sustained by Ij., 


but the difference between the price which ho 
paid for the rupee paper & the price which ho 
would have received if he had resold it in the 
market forthwith after purchasing it. — Waddeix 
11. Blockey (1879), 4 Q. B. D. 678 ; 48 L. J. Q. B. 
517 ; 41 L. T. 458 ; 27 W. R. 931, C. A. 

Annotation : — Mentd. Cavendish-Bentinck v. Fenn (1887), 
57 L. T. 773. 

See, generally f Damages, Vol. XVII., pp. 130 

ct scq. 


SuB-sEcrr. 6. — Breach op Conditions and 
Warranties. 

See Part III., Sect. 19, ante. 


Sub-sect. 7. — Failure op Consideration. 

See Sale of Goods Act, 1893 (c. 71), s. 54 ; &, 
generally. Contract, Vol. XII., pp. 224 et seq. 

2676. * Right to recover money paid — Partial 
failure of consideration — Mutual mistake.] — 
Where deft, received from his principal abroad a 
bar of silver, & took it to pltfs., who melted it, 
& sent a piece to an assay er to be assayed at deft.’s 
expense, & paid a price for the bar to deft., as for 
the number of ounces of silver which by the 
assay it was calculated to contain, which number 
was afterw.ards discovered to exceed the true 
number : — Held : pltfs. might, after having 
offered to return the bar, have money had & 
received against deft, for the price thus paid to 
him under a mistake, although deft, had for- 
warded his account to his principal, & in it had 
placed the price received to tho^ credit of his 
principal. — Cox n. Prentice (1815), 3 M. & H. 
344 ; 105 E. R. 641. 

Annotations: — Distd. Devanx v. Connolly (1849), 8 C. 11. 
640. Reid. Bradbury v. Andorion (1831), 1 Cr. M. & J^. 
486 ; M‘Ca.rthv v. Colvin (1839), 9 Ad. & El. 607 ; Aiken r. 
Short (1856), 1 II. & N. 210 ; Continental Caoutchouc & 
Gutta I’ercha Co. v. Klcinwort (1901), 90 L. T. ‘)74 I 
Baylis v. London (Bp.), 1 1913] 1 Ch. 127. Mentd. Hollaud 
V. Russell (1861), 1 B. 421 : Pollard v. Bank of England 
(1871). L. B. 0 g. B. 023 ; Beevor v. Marlcr (1898), 14 
T. L. 11. 289. 

2677. .] — Pltfs., merchants in London, 

ordered of deft., a merchant at Singapore, two 
parcels, of 25 tons & 150 tons respectively, of 
terra japonica, “ provided it can be laid down 
here, all charges included, at 185. per cwt.” 
Deft, sent to pltfs. invoices & bills of lading 
representing that two parcels, respective of those 
weights, had been shipped to their order, &, at 
the same time, drcAV’^ bills upon them for the price, 
whitih pltfs., upon the faith of the representation 
contained in the invoices & bills of lading, accepted, 
A duly paid. Upon the arrival of the goods in 
London, the net weight, exclusive of packages, 
which consisted of bnskets A leaves, proved to 
be 24 tons A 132i tons only. Pltfs. took the 
goods, A sold them ; A now brought money had 
A received to recover back the smn overpaid, as 
upon a partial failure of consideration. Upon a 
special case, stating it to be the custom at Singa- 
pore to pui’chase terra japonica by gi’oss weight 
as packed, A in London to sell it net : — Held : 
pltfs. were entitled to recover. — Devaux v. 


He gave the contents, found afterwards 
to be nitrate of soda, to the cattle who 
died. In an action against B . : — Held : 
although neither a question of warranty 
express or implied, nor negligence arose, 
in the circumstances defts. must be 
hold responsible for the loss resulting 
from their mistake in giving the wrong 


article to pltfs. — C aiit.in & Stoickland 
V. McAuhland & SPEfccE (1921), 70 
D. L. B. 769 ; 30 B. C. B. 351.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 7. 

2677 i. IHffhtto recover money paid — 
Partial failure of consideration .] — 


Georgian Bay Lumber Co. op 
Ontaiuo V. Thompson (1874), 35 

U. C. R. 64.— C.\N. 

r. For ascertained <St 

liquidated amoani. 1— McGregor v. 
Btmiiop (1887), 14 O. R. 7.— CAN. 
t. Total failure of consider a- 
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CONOLLY (184.9), 8 C. B. 640 ; 19 L. J. C. P. 71 ; 
14 L. T. O. S. 546 ; 137 E. R. 658. 

Annotation : — Reid. Behrend v. Produce Brokers Co., [1920] 
3 K. B. 530. 

2678. .] — Behrend & Co. v. Pro- 

duce Brokers Co., No. 1897, ante, 

2679. Total failure of consideration — 

Breach of warranty — Rescission by purchaser.] — 
In an action for the breach of a warranty of a horse, 
pltf. failed to prove a warranty at the time of 
sale, but it appeared that he had returned the 
horse to deft., who stated that he would keep it 
without prejudice, but he afterwards used it & 
offered to sell it to a third person : — Held : by so 
doing, he rescinded the original contract of sale ; 
&, the jury having found a verdict for pltf., for 
the sum paid for the horse, the ct. refused to 
disturb it. — Long v. I^eston (1828), 2 Moo. 
& P. 262 ; 7 L. J. O. S. C. P. 14. 

2680. ,] — Head v. Tatter- 

SALL, No. 1256, ante, 

2681. — Breach of implied condition as 

to title.] — There is no implied warranty of title 
from the mere contract of sale itself, & a vendor 
is not liable for a bad title unless there bo fraud 
on his part, or an express warranty, or what is 
equivalent thereto by declarations or conduct. 
Such warranty may be raised by the usage of 

. trade, or by the nature of the trade carried on by 
the seller. Where articles are bought in a shop 
professedly carried on for the sale of goods, the 
• shopkeeper must be considered as warranting 
that any purchaser will ha^ o a good title to keep 
the goods purchased. 

A harp having been pledged to deft., a pawn- 
broker, by a party who had no title to it, deft, 
being ignorant of that fact, sent it for sale to an 
auctioneer after the expiration of the time for 
redemption. The auctioneer, describing the sale 
as consisting of unredeemed pledges & other 
elfects, sold the harp to pltf., who having been 
compelled to restore it to the true owner, brought 
an action against deft, on an alleged breach of 
title to sell, & for money had A received : — 
Held : as the auctioneer had no aut hority to sell 
the harp, except as a forfeited pledge, deft, was 
to be considered as selling that right only which 
he himself had, & as undertaking merely that the 
article was a forfeited pledge, A that he was not 
cognisiint of any defect of title. Scmble : pltf. 
could have recovered back the purchase -money 
for it on the count for money had & received, as 
upon a consideration that had failed, if there had 
been a mutual understanding that the bargain 
should be rescinded provided the seller should 
prove not to have a good title. — Morley v, 
Attenborough (1849), 3 Exch. 500 ; 18 L. J. 
Ex. 148 ; 12 L. T. O. 8. 532 ; 13 J. P. 427 ; 13 
Jur. 282 ; 154 E. R. 943. 

Annotations Distd. Sims v. Marryat (1851), 17 Q. B. 281 ; 
Buddie V. Green (1857), 27 L. J. Ex. 33. Consd. Mall v. 
Conder (1857), 2 C. B. N. S. 22. Apld. Eichholtz v. 
Bannister (1864), 17 C. B. N. S. 708. Folld. Hichordson 
V. Crosbio (1876), cited In Turner on Pawnbrokers Act, 
1872, 2nd ed. at p. 63, n. Apld. Raphael v. Burt (1884), 
Cab. & El. 325. Consd. Calipe v. Thomson (1902), 66 J. P. 
313. Reid. Bandy v. Ceu'twright (1853), 8 Exch. 913; 
Aiken r. Short (1856), i H. & N. 210 ; Emmerton v. 
Mathews (1862), 7 H. & N, 586 ; Bagueley v. Hawley 
(1867), L. K. 2 C. P. 625 ; Wood v. Baxter (188^, 49 L. T. 
45 ; Benton v. Campbell, Parker, [19251 2 K. B. 410. 
Mentd. CoUon v. Wright (1857), 8 E. & B. 647 ; Smith v, 
Neale (1857), 2 C. B. N. S. 67 ; Baylis v. London (Bp.), 
119131 1 Ch. 127 ; Re Thellusson, Ex p. Abdy (1919), 
88L. J. K. B. 1210. 


2682. -.] — Though there is no 
warranty of title on the mere sale of chattels, it 
may be implied from the declaration or conduct 
of the vendor. 

Deft., a professed dealer in prints, bought some 
in his shop, & then & there resold them to pltf., 
who afterwards discovered that they had been 
stolen, & gave them up to the real owner : — Held : 
deft, sold as owner, & pltf. was entitled to recover 
from him the price he had paid for them. — Eich- 
HOLZ V. Bannister (1864), 17 0. B. N. 8. 708 ; 

5 New Rep. 87 ; 34 L. J. 0. P. 105 ; 11 Jur. N. 8. 
15 ; 13 W. R. 96 ; 144 E. R. 284 ; suh nom. 
Eicoltz V. Bannister, 12 L. T. 76. 

Annotations: — Apld. U. v. Sampson (1885), 52 L. T. 772. 

Reid. Bagueley v. Hawley (1867), L. R. 2 C. P. 625 ; Wood 
V. Baxter (1883), 49 L. T. 45 ; Rapbael v. Burt (1884), 
Cab. & El. 325 ; Benton v, Campbell, Porker, [1925] 2 

K. B. 410. 

2683. .] — Pltf. bought a motor 

car from deft. & used it for several months. It 
then appeared that deft, had had no title to it , 

6 pltf. was compelled to surrender it to the true 
owner. Pltf. sued deft, to recover back the pur- 
chase-money that he had paid as on a total failure 
of consideration : — Held : notwithstanding that 
he had had the use of the car the consideration 
had totally failed, & he was entitled to get the 
purchase-money back. The use of the car that 
he liad had was no part of the consideration that 
he had contracted for, which was the property 
in & lawful possession of the car, whereas wliat 
he got was an unlawful possession which exposed 
him to the risk of an action at the suit of the true 
owner. — Rowland v. Divall, [1923] 2 K. B. 500 ; 
92 L. J. K. B. 1041 ; 129 L. T. 757 ; 67 Sol. Jo. 
703, C. A. 

2684-. Goods not answering descrip- 

tion.] — An unstami^ed bill of exchange, indorsed 
in blank, purporting to be a foredgn bill, was sold, 
without recourse, by the holder, who was not a 
party to the bill. It proved to have been drawn 
in this country, <fe was therefore unavailable for 
want of a stamp, & could not be enforced against 
the parties. The vendor purchaser at the time 
of the sale were both alike ignorant of this defec.t ; 
— Held : the purchaser was entitled to recover 
back the price from the vendor, on the ground 
that the article sold as a foreign bill did not answer 
the description by wliich it was sold. Though 
it would have been otlierwise, the sale being 
without any warranty, A there bedng no fraud , 
had tlie latent defect been one consistent witli the 
article being a foreign bill. — CoMrEJiTZ v. Bart- 
lett (1853), 2 E. & B. 849 ; 2 C. L. R. 395 ; 23 
L. J. Q. B. 65 ; 22 L. T. O. 8. 99 ; 18 Jur. 266 ; 
2 W. R. 43 ; 118 E. R. 985. 

Annotations : — Consd. Hall v. Conder (1857), 2 C. B. N. S. 
22. Distd. Kennedy v. 1‘ananm, etc. Mall Co. (1867), 

L. R. 2 Q. B. 580. Refd. Gurney v. WomerHloy (1854), 
4 E. & B. 133 ; Pooltjy v. Brown (1802), 11 C. B. N. S. 
566 ; Azeinar v. Casclla (1867), L. H. 2 C. P. 677 ; Leeds 
Bank v. Walker (1883), 11 Q. B. D. 84 ; Raphael v. Bnrt 
(1884), Cab. & EJ. 325; Re Addlcstone Linoleum Co. 
(1887), 37 Ch. D. 191. Mentd. Aiken v. Short (1856), 1 
H. & N. 210 ; Rc Lawrence, Mortlmoro & Schrader (1861), 
4 L. T, 184 ; JoUfle v. Baker (1883), 11 Q. B. D. 255. 

2685. Non-delivery.] — Portman v, 

Middleton, No. 2576, ante. 

2686. Action against infant 
trader.] — Where an infant trader enters into a 
contract for the sale of goods & is paid the price 
by the purchaser, but subsequently fails to deliver 
the goods, the purchaser cannot recover the piice 
in an action for money had & received, even 
though the contract was for the infant’s benefit. 


hon — Breach of warranty of title .] — 
Broad v. Nickle (1896), 3 Terr. L. R. 
382.--OAN. 


a. What amounts to consideration 
— Credit to one purchaser of excess 
goods delivered to another — Failure of 


purchaser to deliver excess .] — Fi:athkr- 
STONE V. Vanallen (1884), 12 A. R. 

133.-~CAN. 
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unless it can be proved that in substance the 
cause of action arose ex delicto. — Cowebn v. 
Nield, [1912] 2 K. B. 410 ; 81 L. J. K. B. 865 ; 
106 L. T. 084 ; 28 T. L. II. 423 ; 66 Sol. Jo. 662, 

D. C. 

ATvmtations .-—Consd. Roberts v. Gray, [1913] 1 K. B. 520 ; 

V. WUson, [1913] 2 K. B. 235. Refd. LesUe v. ShelU 

[1914] 3 K. B. 607. 

2687. ,] — By a contract dated 

Dec. 4, 1925, resp., Aronson, bouglit from applts. 
1,000 Russian cubic fathoms of Leningrad pulp- 
wood “ now ready for shipment.” The contract 
provided (inter alia) that if any of the goods 
should not be removed before the closing of the 
navigation season they should remain at the risk 
of the buyers & at the expense of the sellers. 
Resp. paid the price of the pulp wood on Dec. 19, 
1926, but was not able to remove any of it before 
the navigation season closed. In June, 1920, 
when navigation was again open, he sent a steamer 
to Leningrad for the wood, & he then found that 
applts. had meanwhile resold half of the total 
quantity to other buyers. Applts. tendered 
fresh cut puipwood in place of that which they had 
wrongfully resold. Resp.’s local agent at Lenin- 
grad protested that the fresh cut wood did not 
comply with the contract ; but in order to avoid 
having to pay a large sum for dead freight he 
allowed the fresh cut wood to be loaded on the 
steamer, while reserving the right of resp. to claim 
damages. The claim was referred to arbn. in 
accordance with an arbn. clause in the contract, 
& the arbitrator awarded resp. £1,000 damages, 
subject to the opinion of the ct. on a special case. 
It was admitted in the arbn. that the fresh cut 
puipwood which was actually shij)ped, although 
it did not comply with the terms of the contract, 
was equal in value to tJie wood which should have 
been shipped : — Held : the property in the pulp- 
wood bought by resp. passed to him on payment 
of the price in Dec. 1925, & by subsequently 
reselling x^art of the wood to other purchasers 
applts. had been guilty of conversion for which 
they were liable in damages ; or as applts. had 
been unable to deliver goods which they had sold, 
resp. could claim a return of his money on the 
ground of failure of consideration. The umpire 
had fixed the amount of the damages, of applts. 
were liable in law, at £1,000 ; &; as the amount 
of the damages was a question of fact for liim, 
the ct. would not interfere with his finding. — 
AKONSON V. MoLOGA llOT^INDUSlEIE A/O LENIN- 
GRAD (1927), 32 Com. Cas. 270, 0. A. 

2688. Order prohibiting delivery.] — 

Tlie Food Controller, by an Order dated May 10, 
1917, directed that all cargoes of beans, i)ea8 A 
pulse which had arrived, or should ther(*after 
arrive, in the United Kingdom should be placed 
& held at the disf)osal of the Food Controller. 

A cai'go of beans arrived in Ijondon on May 13, 
1917, & on May 10, pltf., under a contract dated 
Ax)r. 18, 1917, for a part of it, was given a delivery 
note, & he paid the invoice jirice. The Order was 
announced in the daily newspapers on the morning 
of May 17, & the ijublic were not aware of it 
earlier. Pltf. claimed that under this Order defts. 
could not give delivcay, that there was a total 
failure of consideration under the contract, <te that 
it should be cancelled : — Held : the day on which 
the Older came into operation was that on which 
it was made known to the public, May 17, & not, 
as would have been the case with an Act of Parlia- 
ment, on May 10, on the first moment after mid- 


night of May 16 ; & therefore pltf. was not entitled 
to have the contract cancelled. — Johnson v. 
Sargant & Sons, [1918] 1 K. B. 101 ; 87 L. J. K. B. 
122 ; 118 L. T. 95 ; 62 Sol. Jo. 88. 

Annotations : — Consd. Brlghtman v. Tate (1919), 35 T. L. R. 

209. Mentd. Shutler v. Rolfe (1920), 36 T. L. R. 828. 

2689. Deposit — Agreement to rescind.] — 

To entitle the purchaser to maintain an action for 
money had & received to recover back a deposit 
paid on a contract for the sale of goods, there must 
be either an agreement to rescind or circiunstances 
upon which a special action for a breach of the 
contract would lie. — Fitt v, Cassanet (1812), 4 
Man. & G. 898 ; 5 Scott, N. R. 902 ; 12 L. J. 0. P. 
70 ; 134 E. R. 369 ; sub nom. Pitt v, Cassanet, 6 
Jur. 1126. 

2690. Resale by seller — While buyer 

in default.] — ^Page v. Cowasjee Eduljee, No. 
2387, ante, 

2691. Circumstances supporting special 

action for breach.] — Fitt v, Cassanet, No. 2689, 
ante. 

2692. Fraud of seller.] — Pltf. agieed 

to purchase a motor car from deft., & in accord- 
ance with tlie agreement he paid a deposit. Pltf. 
afterwards purported to rcx)udiato the contract, 
wrongfully, as the judge found. During the 
pendency of an action by him for the recovery of 
the dejjosit pltf. died, his exors. were sub- 
stituted as pltfs., A they then discovered that at 
tlie time the contract was entered into deft, had 
promised, without the knowledge of pltf., to give 
X^ltfc’s chauffeur a share of the profit on the sale 
of the car if pltf. bought it. On the ground of 
that secret arrangement the exors. now sought to 
avoid the contract & to recover the dei)osit : — 
Held : the surreptitious dealing between deft. & 
jiltf.’s chauffeur was a fraud on pltf. ; the fact 
that pltf., when he purported to repudiate the 
contract, was not aware of the fraud, did not 
prevent his exors. from now relying uxion it ; A 
they were entitled on the ground of the fraud to 
avoid the contract A to recover the deposit. — 
Alexander v. Webber, [1922] 1 K. B. 642 ; 91 
L. J. K. B. 320 ; 126 L. T. 512 ; 38 T. L. R. 42. 

2693. Paid by biU— Proof in bank- 

ruptcy on dishonour.] — An agreement was entered 
into for the purchase of 4,000 tons of iron rails, 
at £12 12s. 6d. x)er ton, according to a section to be 
delivered by Nov. 1. 1846 ; A £11,500 was to be 
paid by the pui*chas(jf by way of dex>osit. Accord- 
ing to the custom of the trade, this deposit was to 
be retained by the seller as a security against any 
damages from the non-performance of the contract. 
The deposit was x^md in bills of exchange. In 
June, 1846, the x>m'chaser became bkpt. On the 
bills becoming due they were dishonoured : — 
Held : the vendors were entitled to x^rove upon 
two of the bills remaining in their hands. — Re 
Maclean, Ex p. Bolckow (1850), 3 De G. A 8m. 
656 ; 64 E. R. 648. 

2694-. Right of buyer to resist payment— Resale 
by seller — While buyer in default.] —Page v. 
Cowasjee Eduljee, No. 2387, ante. 


Hub-sect. 8. — Recovery of Hpecial Damages. 

See Sale of Goods Act, 1893 (c. 71), s. 54, A, 
generally. Damages, Vol. XVII., x^p. IS et seq. 

Immediate or proximate cause.] — See Damages, 
Vol. XVII., px). 96-99, Nos. 115, 116, 121-123, 
130, 137-141. 


PART VIII. SECT. 3, SUB-SECT. 8. 

b. Repair of goods A' damage to other 
goods of purchaser .] — Colton v. Good 


(1854), 11 U. C. R. 153.~CAN. 

c. Whether conditvmal o7i payment 
of full price of goods.] — Purckasor of 


groods cannot sue for general damages 
before paying the full price therefor, 
but he may sue for special damages. — 
New Hamburg Mfo. Oo. v. Webb 
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Sect, 3 . — Remedies of the buyer : Sub-sect. 8. Part 
IX, Sects. 1 c£? 2 : Suh-sect. 1,] 

2695 . Circumstances must be In contemplation 
of parties — Loss of anticipated profits by sub- 
purchaser.] — The measure of damages in the case 
of a breach of a contract to deliver goods at a 
specified time, is, the difference between the con- 
tract price & the market price at the time of the 
breach of contract, or the price for which the 
vendee had sold ; but the latter cannot recover, 
as special damage, the loss of anticipated profits to 
be made by his vendees. — Peterson v, Ayre 
(1853), 13 C. B. 353 ; 138 E. R. 1235. 

Annotation : — Befd. The St. Cloud (18G3), Brown. & Lush. 4. 

2696 . .] — ^Borries v. Hutchinson, 

No. 2590, ante. 

2697 . Additional freight & insurance.] — 

Borries V. Hutchinson, No. 2590, ante. 

2698 . Loss of profit on resaie.] — In an 

action for breach of contract to deliver goods it 
was shown that the goods were not procurable in 
the market, that pltf. had entered into a contract 
of subsale, wliich in consequence of the non- 
delivery he could not perform, that such contract 
was not known to deft, at the time of sale, but that 
he knew that the goods had been purchased by 
pltf. for resale : — Held : pltf. was not entitled to 
recover damages for loss of profit on the resale. — 
Tiiol V. Henderson (1881), 8 Q. B. D. 457 ; 46 
L. T. 483 ; 46 J. P. 422. 

Annotation : — Distd. Grebert Borguis v. Nugent (1884), Cab. 

& El. 337. 

2699 . 

Wilson, Holgate & Co., No. 2520, ante. 

.] — See Damages, Vol. XVII,, pp. 103-106, 

Nos. 173, 174, 178, 180, 182-194. 

2700 . Costs & expenses — Cost of carriage — Goods 
intended for abroad.] — Molding & Co. v. Dean & 
Son, Ltd., No. 1870, ante. 

2701 . Compensation to sub-purchaser.] — 

B. sold copra cattle cake to R., who resold it to 

C. , who resold it t-o first pltfs. On the sale by C. 
to first pltfs. C. stated that the cake was “ free 
from castor.” In fact the cake had in it so large 
a quantity of the deadly castor bean that the 
article supplied was not copra cake at all, but 
first pltfs., having received the above statement 
from C., resold the cake to various distributors, 
&; when it was given to cattle by farmers it caused 
serious illness. The farmers claimed damages from 
first pltfs. who settled the claims & then claimed 
damages from C., & C. claimed from R., & R. 
claimed from B. : — Held : the damages claimed by 
first pltfs. from C. were not too remote, & as the 
real character of the article was not patent first 


pltfs. were entitled to deal with it on the assump- 
tion that it was the article contracted for, & there- 
fore they could recover from C. all the damages 
claimed, including the compensation paid to sub- 
purchasers, & C. was similarly entitled to recover 
against R., & R. against B. — ^British Oil & Cake 
Co., Ltd. v. Burstall & Co., Burstall & Co. v. 
Rayner & Co., Rayner & Co. v. Bowring & Co., 
Ltd. (1923), 39 T. L. R. 406 ; 67 Sol. Jo. 577. 

2702 . .] — In an arbn. concerning a 

dispute between the parties to a contract of sale 
of certain goods, which were also the subject of a 
, series of sub-sales, the umpire stated a special case 
in which ho made three different awards, leaving 
the ct. to decide which was right. The first two 
awards were made on the footing that the sellers 
were liable to the buyers for breach of contract in 
that the goods did not answer the description in 
the contract ; the second award was for a con- 
siderably larger sum ; the third was made on the 
footing that there had been no breach of contract. 
The judge in the K. B. Div. having decided that 
the first award was right, the buyers demanded & 
obtained payment of the amount of that award & 
gave a receipt therefor. They then appealed from 
the decision of the judge & contended that the 
second award was the right one. Upon a pre- 
liminary objection to the appeal : — Held : having 
demanded & accepted payment under the first 
award applts. were precluded from contending 
that it was wrong. 

The appeal therefore fails on this preliminary 
point. But it may be some satisfaction to applts. 
to know that in view of the materials before us the 
umpire seems to liave been clearly right in holding 
that he would not accept the amount awarded in 
the former arbn. as the measure of damages in the 
present one. It is uncertain how that amount 
was arrived at ; claimants in that arbn. had sold 
the goods under a description which represented 
them as above their agreed value ; they claimed 
£6,000 & were awarded £3,745, but upon what 
P'ounds we do not know. In these circumstances 
it is impossible to apply the amount recovered by 
a sub -purchaser as the measure of damages 
recoverable against the original seller (Bankks, 
L.J.). — Dexters, Ltd. v. Hill Crest Oil Co. 
(Bradford), [1926] 1 K. B. 348 ; sub nom. Re 
Dexters, Ltd. & Hillcrest Oil Co. (Bradford), 
95 L. .7. K. B. 386 ; 134 L. T. 494 ; 42 T. L. R. 
212 ; 31 Com. Cas. 161, C. A. 

.]—See Damages, Vol. XVII., pp. 110-114, 

Nos. 214, 215, 219, 220, 228, 230, 235. 

On sale of animals.] — See Animals, Vol. II., 
pp. 271, 272, 296, 297, Nos. 487-496, 666-670. 


(1911), 18 O. W. R. 216; 2 O. W. N. d. Dutp of buyer to minimise Dick (Alta.) (1914), 27 W. L. R. 578 ; 
588; 23 O. L. R. 44. — CAN. damages .] — Stevin (A. Sc P.), Ltd. v. 16 D. L. R. 8G0. — CAN. 
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Part IX. — Misrepresentation and Fraud. 

Sect. 1.— TRANSFER OF PROPERTY. [1905] 1 K. B. 405 ; 74 L. J. K. B. 324 ; 92 L. T. 


See Sale of Goods Act, 1893 (c. 71), s. 61 (2), & 
generally, Misrepresentation & Fraud, Vol. 
XXXV., pp. Q et seq, 

2703. Whether property passes — Purchaser de- 
luded as to value — Vendor having knowledge of 
delusion.] — The agent of the vendor of a picture, 
knowing that the purchaser labours under a de- 
lusion with respect to the picture which materially 
influences his judgment, permits liim to make the 
purchase without removing that delusion. The 
sale is void. — Hill v. Gray (1816), 1 Stark. 434 ; 
171 B. R. 521, N. P. 

Annotations : — Consd. PUrnoro v. Hood (1838), Bingr. N. C. 

97 ; Keato.s v. Cadogan (1851), 10 C. B. 591 ; Peek v. 

Gurney (1873), L. R. 6 H. L. 377. Reid. Gregg v. WoIIh 

(1839), 3 Jiir. 555. Mentd. Smith v. Hughos (1871), 40 

L. J. Q. B. 221 ; Said v. Butt. [1920] 3 K. B. 407. 

2704. Fraud on seller.] — sale of goods 

effected by fraud does not change the property in 
them. Therefore, where deft, had fraudulently 
colluded with I., who was in insolvent circum- 
stances, to obtain wines from pltf., the proceeds of 
which eventually came to deft.’s hands, in satis- 
faction of a debt before due to him from I. : — Held : 
pltf. was entitled to recover in an action for money 
had & received. — Abbotts v. Barry (1820), 2 
Brod. & Bing. 309 ; 5 Moore, C. P. 98 ; 129 E. R. 
1009. 

Annotations : — Reid. Selway v. Fogg (1839), 5 M. $c W. 83. 

Mentd. Bradbury v. Anderton (1834), 1 Cr. M. 8c R. 480 ; 

Nicol V. Hennessey (1896), 44 W. R. 584. 

2705. .] — ^If a vendee under terms to 

pay for goods on delivery, obtains possession of 
them by giving a cheque, which is afterwards 
dishonoured, he gains no property in the goods, 
if at the time of giving the chock he had no reason- 
able ground to expect that it would be paid. — 
Hawse v, Crowe (Assignee of Ramsbottom) 
(1826), Ry. & M. 414, N. P. 

2706. .] — Liquidating debtor who had 

not obtained his discharge, engaged in trade. He 
ordered some goods from a wholesale house, who 
sent the goods to him in the belief that the order 
had come from a firm with whom they were 
acquainted, & whose name resembled that under 
which debtor traded. The trustee claimed the 
goods : — Held : debtor had acquhed no property 
in the goods, & the trustee was bound to return 
them to the persons who sent them. — He Reed, 
Ex p. Barnett (1876), 3 Ch. D. 123 ; 45 L. J. Bey. 
120 ; 34 L. T. 664 ; 24 W. R. 904. 

2707. .] — Where a sale of goods is 

induced by the fraud of the purchaser, the vendor, 
on discovering the fraud, is entitled wdthin a 
reasonable time to disaffirm the sale & retake 
possession of his goods, although he does so with 
notice of the act of bkpey. on which the pm^chaser 
is subsequently adjudicated bkpt. ; for in such „a 
case the trustee in bkj^y. has no higher or better 
title than the bkpt. — Re Bastgate, Ex p. Ward, 


207 ; 21 T. L. R. 198 ; 12 Mans. 11 ; sub nom. 
Re Bastgate, Ex p. Trustee, 53 W. R. 432. 
Annotation: — Folld. Tilloy v. Bowman, [1910] 1 K. B. 745. 

2708. .] — Tilley v. Bowman, Ltd., 

No. 2720, post. 

2709. Contract voidable — Disposal by 

buyer before avoidance.] — Where a seller is induced 
to sell by the fraud & false pretences of the buyer, 
though it is competent to the seller by reason of 
such fraud to avoid the contract, yet, till he does 
some act to avoid it, the property remains in the 
buyer. — M oyce v. Newington (1878), 4 Q. B. U. 
32 ; 48 I.. J. Q. B. 125 ; 39 I.. T. 535 ; 43 J. P. 
191 ; 27 W. R. 319 ; 14 Cox, C. C. 182. 

Annotations : — Consd. R. v. Central Criminal Court JJ. 

(1886), 55 L. T. 486 ; Bentley v. Vilniont (1887), 12 App. 
Cm. 471. Refd. Babcock v. Lawson (1879), 4 Q. B. D. 
394. 

2710. - Sale in defraud of creditors.] — Bowes 
V. Foster, No. 1034, ante. 

2711. .]— Pltf., in order to dedeat his 

creditors, assigned & delivered certain goods to A., 
deft, bfiing privy to the transaction. A., without 
the knowledge of pltf., 8c not in furtherance of the 
fraud agreed on between liimself 8c pltf., 8c while it 
remained unaccomplished sold the goods to deft. 
No composition was made by pltf. with his 
creditors, none of whom wore paid or settled with ; 
— Held : pltf. was entitled to recover back the 
goods. — Taylor v. Bowers (1876), 45 L. .T. Q. B. 
163 ; 34 L. T. 263 ; ajfd., 1 Q. B. D. 291, C. A. 

Annotations : — Distd. lie Great Berlin Steamboat Co. (1884), 
54 L. J. Ch. 68. Dbtd. Kearley v. Thomson (1890), 24 
Q. B. D. 742. Consd. Hermaim r. Charlesworth (1905), 
74 L. .1. K. B. 620. Apld. Petherperinal Chetty v. 
Muniandy Servai (1908), 24 T. L. R. 462. Consd. Gordon 
i». Metropolitan Police Comr., [1910] 2 K. B. 1080. Refd. 
Wilson V. Strugnell (1881), 7 Q. B. D. 548. 

Sale or pledge under voidable title.] — See 

Part IV., Sect. 2, sub-sect. 4, a?ite. 

2712. Question for jury — -Alleged misrepresenta- 
tion in invoice.] — Moens v. IIeyworth, No. 2729, 
post. 

Remedies of parties.] — Sec Sect. 2, post. 


Sect. 2. —REMEDIES OF PARTIES. 

Sub-sect. 1. — Seller. 

See, generally, Misrepresentation 8c Fraud, 
Vol. XXXV., pp. 6 et seq. 

2713. Action for money had & received — Against 
defendant fraudulently inducing sale — Sale to third 
party unable to pay — Resale by third party to 
defendant.] — ^Abbotts v. Barry, No. 2704, ante. 

2714'. Right to recover possession — Sale in de- 
fraud of creditors- -By vendor.] — Bowes v. 
Foster, No. 1034, ante. 

2715. — ^.| — Taylor v. Bowers, 

No. 2711, ante. 


PART IX. SECT. 1. 

e. No property passes — Sale in de- 
fraud of creditors.] — Rodenhiser v. 
Gragg (1894). 27 N. S. R. (15 R. & G.) 
273.— CAN. 

PART IX. SECT. 2. SUB-SECT. 1. 

f. Right to recover possession — 
Sale in defraud of creditors — By 
vendor,] — Reid & Donnelly v. Moore 
<1913). 24 W. L. R. 575 ; 12 D. L. R. 

193.— CAN. 


g. P'alse representation by 

purchaser as to his solvency .] — Where 
an aotion of replevin woh brought for 
goods sold by pltfs. to deft.. 8c there 
was evidence to Justify the Judge in 
coming to the conclusion that deft, had 
made false representations to pltfs. 
08 to his solvency, knowing them to bo 
false, the ot. refused to disturb the 
Judgment for pltfs. — Hossock v. 
Neillv (1880), 1 R. & G. 388.— CAN. 

h. Absolute sale of flour on 

short terms of credit — Set-off by buyer .] — 


Pltf. with the intention of parting with 
the possession & property in certain 
flour, made an absolute sale of the 
same on apparently short terms of 
credit to deft., who withheld from 
pltf. his intention to pay for tho flour 
by setting off a claim he had acquired 
against pltf. ; — Held : this did not 
constitute a fraud on deft.’s part so os 
to entitle pltf. to disafllrm the contrac^t 
& replevy the flour. — B aker v. Fisher 
(1890), 19 O. R. 650.— CAN. 

k. Right to rescind contract — 
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Sect, 2 . — Remedies of parties : Svh-secls. 1 tSc 2.] 

2716. Knowledge of act of bankruptcy by 

seller.] — Re Eastoate, Ex p. Ward, No. 2707, 
ante. 

2717. Right to disaffirm sale — Within reasonable 
time .] — Re Eastuate, Ex p. Ward, No. 2707, 
ante. 

2718. Rescission of contract — No intention of 
buyer to pay for goods.] — On Nov. 23, S. was served 
with a deotoi ’s summons for a debt slightly exceed- 
ing £50, & on Dec. 1, committed an act of bkpey. 
by non-compliance with it. On Dec. 3, the creditor 
filed & served a petition for adjudication. On 
Dec. 5, S. bought wool at an auction, & called for 
it on Dec. 12. The vendor, being unaware of his 
embarrassed circumstances, allowed him to take 
it away without his paying for it, & without his 
making any representation as to payment. On 
Dec. 14, S. was adjudged bkpt., not having taken 
any steps to oppose the adjudication. He had not 
sold any of the wool, nor did it appear that he had 
attempted to raise money on it ; semble : if it 
had been made out that 8. did not intend to pay 
for the wool, the vendor would have been entitled 
to rescind. 

If it were clearly made out that ... he [the 
buyer] did not intend to pay for them, I should 
consider that a case of fraudulent misrepresenta- 
tion was shown (Mellisit, L.J.). — Re Siiackleton, 
Ex p. Whittaker (1876), 10 Ch. App. 440 ; 44 
L. J. Bey. 91 ; 32 L. T. 443 ; 23 W. R. 555, 
L. JJ. 

AnmMions : — Consd. Edgrlngton r. Fitzmaurice (1885), 29 

Oil. D. 459. Mentd. Re Wilsoi Ex p. Salaman, 11926 j 

Ch. 21. 

2719. No fraud in misrepresentation.] — 

The ct. will not grant rescission of an executed 
contract for the sale of a chattel or chose in action 
on the groimd of an innocent misrepresentation. 
In order for pltf. to succet^d in such a case fraud 
must be proved. — Seddon v. North Eastern Salt 
Co., Ltd., [1905] i Ch. 320 ; 74 L. J. Ch. 199 ; 91 
L. T. 793 ; 53 W. K. 232 ; 2l T. L. R. 118 ; 49 
Sol. ,To. 119. 

Annotations : — Reid. HIndle v. Brown (1907), 98 L. T. 44 ; 

Arifirol V. Jay, [1911] 1 K. B. 666 ; Armstrong: v. Jackson, 

[1917] 2 K. B. 822 ; Compaffnie Choinin Do For l^aris- 

Orleans v. Leeston Shipping Co. (1919), 36 T. L. R. 68 ; 

First National Reinsurance v. Greenfield, [1921] 2 K. B. 

260. 

2720. Damages caused by fraud — Right to set 
off against claim for return of purchase-money.] — 

A sale of goods upon credit was induced by the 
fraud of the purchaser, who upon obtaining them 
pledged them with a pawnbroker. After the 
purchaser had paid part of the price a receiving 
order in bkpey. was made against him. The 
vendor then discovered the fraud & disaffirmed the 
contract, retaking possession of the goods upon 
payment to the pawnbroker of the sum advanced 


upon them. The purchaser having been adjudi- 
cated bkpt. his trustee in bkpey. brought an action 
against the vendor, claiming (a) to recover the 
goods or their value after giving credit for the sum 
paid to the pawnbroker to redeem them ; or 
(6) in the alternative to recover the amount paid 
to the vendor on account of the purchase price ; — 
Held: (1) upon the authority of Re Eaatgate, 
Ex p. Ward, No. 2707, ante, the trustee acquired 
the property in the goods subject to the right of 
the vendor to disaffirm the contract of sale & to 
retake possession of the goods ; the vendor had a 
right to disaffirm the contract after the date of the 
receiving order & therefore the trustee was not 
entitled to recover the goods or their value ; (2) 
upon the authority of Jack v. Kipping (1882), 9 
Q, B. D. 113, the vendor was entitled, under 
Bkpey. Act, 1883 (c. 52), s. 38, to set off the 
damages caused by the fraud of the bkpt., in this 
case the sum paid to the pawnbroker to redeem the 
goods, against the amount paid on account of the 
purchase price. — Tilley v. Bowman, Ltd., [1910] 
1 K. B. 745 ; 79 L. J. K. B. 547 ; 102 L. T. 318 ; 
54 Sol. .To. 342 ; 17 Mans. 97. 


Sub-sect. 2. — Buyer. 

See, generally. Misrepresentation & Fraud, 
Vol. XXXV., pp. 0 et seq. 

2721. Right of action.] — Anon. (1507), Keil. 91 ; 
72 E. R. 254. 

Annotations : — Consd. Barr v. GibsoD (1838), 1 Horn & 11. 
70. Expld. Burnby v. BoHett (1847), 16 M. & W. 644. 

2722. Although retaining possession of 

goods.] — A person pm*chasing a chattel or goods, 
concerning which the vendor makes a fraudulent 
misrepresentation, may on finding out the fraud 
elect to retain the chattel or goods, & still have 
his action to recover any damage he iias sustained. 
IIOULDSWORTH V. OlTY OF CxLASGOW BaNK 

(1880), 5 App. Cas. 317 ; 42 L. T. 194 ; 28 W. R. 
077, H. L. 

Annotations : — Reid. Luclgratcr v. Love (1881), 44 L. T. 694 ; 
Thorne V. lleard, [18941 1 Gh. 599 ; Lloyd r. Grace, Smith, 
[1912J A. 0. 716. Mentd. A'c Hull & County Bank, 
Burgess’s Case (1880), 15 Ch. D. 507 ; Chapleo v, Bruns- 
wick Permanent Bldg. Soc. (1881), 6 Q. B. D. 696 ; He 
Great Australian Gold Mining Co., Ex p. Appleyard (1881), 
18 Ch. D. 587 ; Re Addlestone Linoleum Co. (1887), 37 
Ch. D. 191 ; British Mutual Banking Co. v. Charnwood 
Forest Ry. (1887), 18 Q. B. H. 714 ; Siiuson & Mason v. 
New Brunswick Trading Co. (1888), 5 T. L. H. 148 ; 
McKeown v. Boudard Peveril Gear Co. (1896), 65 L. J. Ch. 
446 ; Re Railway Time 'rabies Publishing Co., Wolton’s 
Claim (1898), 79 L. T. 679 ; Whitcchureh v. Cavanagh, 
[1902] A. C. 117 ; Hambro v. Burnand, [1903] 2 K. B. 399 ; 
Citizens’ Life Assco. v. Brown, [1904] A. C. 423 ; Pratt r. 
British Medical Assocn., [1919] 1 K. B. 244. 

2723. Representation must be fraudulent.] — 

Where upon the sale of goods the purchaser does 
not require a warranty, he cannot recover in an 


Sufficiency of evidence of fraudulent 
intent,] — Scott Fell & Co. v. Lloyd 
(1907), 7 S. R. N. S. W. 512; 24 
N. S. W. W. N. 22.— AUS. 

l. .] — Smaix V. Glasel 

(1896), 28 N. S. R. 245.— CAN. 

m. .] — Price v. Ord- 

wat, Veilleux V . Ordway (1903), 
34 S. C. R. 145.— CAN. 

n. .] — Pltf. on pur- 
chasing goods from A., Indorsed over 
to A. a document purporting to be the 
promissory note of B., whom pltf. 
represented to be a solvent person. 
The goods were shipped & consigned to 
pltf. The promissory note was on an 
insufficient stamp, & there was evidence 
of the insolvency of B., & cdso that the 
note was a foreery ; — Held : evidence 
of fraud, sufficient to nullify the 
contract for the purchase of the goods. 


— Buckley v. James (1839), 1 Craw. & 
D. 138.— IR. 

o. Worthless cheque 

given by purchaser.] — On a sale of 
goods for ready money. If tho pur- 
chaser give In payment his cheque wnich 
he then knows he has not funds in tho 
bank to moot, this amoimts to a false 
representation of a material fact, 
which vitiates the sole & entitles the 
seller to rescind the contract ; even 
though the purchaser at tho time 
believed, & had reasonable grounds 
for believing, that the ohegne would 
be paid. — Louohnan v. Barry & 
Byrne (1872), I. R. 8 O. L. 457.— IR. 

p. Eraudvlent use of 

tradesman* 8 name .] — Gous v. De Kook, 
COMBRINOK V. Db Kook (1888), 6 
S. C. 405.— S. AF. 

q. Effect of Sale of Goods 


Ordinance, c. 39, C. O.] — Lynch Vi 
Jackson (1917), 13 Alta. L. R. 344. — 

CAN. 

r. False representation by seller* s 
ajgeni — Cancellation of order by pur- 
chaser — Wfuither seller right of action 
against jmrchaser.]~NiCkiois & She- 
pard Co. V. Ross (1911), 18 W. L. R, 
398 ; 4 Sask. L. 11. 194.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2. 

2723 i . Representation must be fraudu- 
lent .] — Brady v. Bell (1886), 7 R. & 
G. 356 ; 7 C. L. T. 408.— CAN. 

t. Knowledge of falsity of repre- 
aentation—N ecessity for proof of know- 
ledge .] — When the declaration is framed 
In case, charging a false & deceitful 
warranty, knowing it to be untrue, 
pltf. may recover on proving the 
warranty only, without the scienter, — 
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action on the case for deceit upon a mere represen- 
tation of the quality by the seller, unless he can 
show that the representation was bottomed in 
fraud.— O rmroj) v, Huth (1845), 14 M. & W. 651 ; 
14 L. J. Ex. 366 ; 5 L. T. O. S. 268 ; 153 E. H. 
636, Ex. Ch. 

Annotations: — Consd. Morley v. Attenborough (1849), .3 
Excb. 500. Apld. Thom v. Blglaud (1858), 8 Exch. 725. 
Distd. Osborn v. Hart (1871), 28 L. T. 851. Apld. Dickson 
V. Ecutor’s Telegraph Co. (1877), 2 C. D. 02. Consd. 
Joliffe V. Baker (1883), 11 Q. B. I). 255. Refd. Gollen v. 
Wright (1857), 7 E. & B. 301 ; Hall i;. Conder (1857), 
2 C. B. N. S. 22 ; Oollins v. Cave (1859), 4 II. & N. 225 ; 
Bogcrs V. Hadley (1861), 7 Jur. N. S. 788 ; Udell v. 
Atherton (1801), 7 H. & N. 172. 

2724. Knowledge of falsity of representation — 
Necessity for.]— Anon. (1507), Kcil. 91 ; 72 E. R. 
254. 

Annotations : — Refd. Barrv. Oibson (1888), 1 Horn & H. 70 ; 
Burnley v. Bollctt (1847), 16 M. & W. 045. 


2725. .] — Eowding v. Moutimeh 

(1798), 2 East, 450, n. ; 102 E. K. 440. 

Annotation : — Refd. Williamson v. Allison (1802), 2 East, 
440. 


2726. Evidence of fraud.] — Oiimhod v. 
Huth, No. 2723, ante, 

2727, — — Examination of seller as to know- 
ledge.] — In an action against a vendor for mis- 
representation on the sale of goods if it is shown 
that a material representation has been made by 
the vendor t o induce the purchaser to buy & that 
such representation is not true in fact & it is 
proved tliat it was untrue to the vendor’s know- 


ledge, he cannot be asked in chief whether he 
believed the representation to be true. — IIiNE v. 
Campion (1877), 7 Ch. D. 344. 

2728. Recovery of purchase-money — Property 
retained after discovery of fraud — Further matters 
of fraud discovered.] — If a vendee after discovering 
the sale to be fraudulent, deals with the property 
as his own, he cannot recover the purchase-money, 
upon subsequently detecting further circum- 
stances of fraud in the sale. — Campbell v, Fleming 
(1834), 1 Ad. & El. 40 ; 3 Nev. &; M. K. 13. 834 ; 
3 L. J. K. B. 136 ; 110 E. R. 1122. 

Annoialnms : — Distd. Wontner v. Shairp (1847), 4 C. B. 404 ; 
Imperial Ottoman Bonk v. Trustees, Executors & 
Securities Insce. Corpn. (1895), 13 R. 287. Consd. Re 
Duncan, Terry v. Sweeting, [l899] 1 Ch. 387. Refd. 
Ricketts v. Bowhay (1847), 3 C. B. 889 ; Stevenson v, 
Newnham (1858), 13 C. B. 285 ; HorsfaU v-. Thomas (1862), 
6 L. T. 462 ; London & County Banking Co. v. London He 
River Plato Bank. Idd. (1887), 4 T. L. R. 179. Mentd.East 
Anglian Rya. v. Eastern Counties Ry. (1851), 11 O. B. 775 ; 
Steele v. Williams (1853), 1 C. L. R. 258. 

2729. Misrepresentation question for jury.] — 
A cargo of coffee was sold by a broker, for H. P. & 
CO., of Liverpool ; & the words “ invoiced to the 
sellers as of first shipping quality,” were intro- 
duced into the bought <fe sold notes. At the same 
time the invoice was shown to the buyers, which 
stated the cargo to be shipped by H., Brothers & 
CO., consigned to H. P. & co. for sale on account 
& risk of whom it may concern — 3,150 bags ” first 
sliip])ing quality.” Jl., Brotliers & co. were a 
branch house at Rio de Janeiro, composed of the 


CnisnoLM V. Piioudfoot (1856), 15 

U. C. R. 203.— CAN. 

a. Rescission of contract — False re- 
presentation as to quality <f/ fitness.]— 
CaMEKON & Co. V. L. SlATTZKlN PTY., 
Ltd., [1923 j V. L. R. 491.— AUS. 

b. .]_]f a pltf. is in- 

duced by false representations of deft, 
respoctlug the (luality & fitness of 
an article manufaetuT'od by him, & 
Intended for a particular piu’pose to 
enter into a contract of purchase, & 
pays a portion of the pundiase money, 
a bill in ctfuity lies to obtain repay- 
ment of the money, on the article 
turning out defective, though the pltf. 
would have a remedy at law for t)reac8i 
of the warranty. — Haooeut Manit- 
pacturing Co. v. Pugbley (1887), 26 

N. B. R. 223.— CAN. 

c. .] — CoiTEN r. Hanley, 

Hanley v. Cohen (1907), 3 E. L. R. 
137.— CAN. 

d. .]— IMoCULLUUGH V. 

DEFEim (1909), 11 W. L. R. 524.— CAN. 

e. - — — .] — Eibleh V. Cana- 

dian Fairbanks Co. (1912), 22 W. L. R. 
888 ; 8 D. L. R. 390 ; 3 VV. W. R. 
753.— CAN. 

f. .1 — Deft, sold pltf. a 

motor oar, representing to her that it 
was a perfectly new car, which was 
imtruo ; as soon as pltf. discovered 
that the car was not a new one, but 
had been used, damaged, & repaired, 
she repu(iiated the contract ; but sho 
had then used the car for seven or 
eight months : — Held : the untrue 
representation made by deft, was 
made with intent to mislead pltf., & 
was a fraudulent misrcprcHcntation, 
upon which the pltf. relied, &: by which 
she was induced to purchase the car, & 
she was entitled to nvsclnd. - - Addison 

V. OrrAWA Auto & Taxi Co. (1913), 
5 O. W. N. 479 ; 16 D. L. R. 318 ; 30 

O. L. R. 51.— CAN. 

g. .] — SlIACKLETON V. 

Phevo (Alta.), [1920] 1 W. W. R. 744 ; 
51 D. L. R. 240.— CAN. 

h. .] — Lkqris & Bras- 

sard V. MoNab-Young Co. (Sask.) 
(1922), 66 D. L. R. 788.— CAN. 

Modem imitations 

of antiquea.] — Patterson v. Lands - 
BERG & Son (1905), 7 F. (Ct. of Sees,) 


675 ; 42 So. L. R. 512 ; 13 S. L. T. 
62.— SCOT. 

l. .1 — Edgar v. 

Hector, [1912j S. C. 348.— SCOT. 

m. Retention for several 

months before, discovery of misrepre- 
sentation.]— A soil*, who was induced to 
buy a set of law books on the false, but 
innocent, niisu? presentation by the 
seller’s agent that another solr.’s name 
was not on the books, did not discover 
the misrepresentation until he unpacked 
them several months after their deli- 
very. In the meantime lie had Insured 
them in his own favour & accepted 
hills of exchange for the purchase 
price : — Held : the property in the 
books bad passed to tlio deft. & the 
misrepresentation was not a ground for 
rejecting the goods. — CI vnada Law 
Book Co., Imi. v. Yuj.e (Sask.), 
[1918] 2 VV. VV. R. 983 ; 41 D. L. R. 
746.— CAN. 

n. Retention tf* user after 

discovery of misi'cpresentation.] — A pur- 
chaser of a marc was not allowed 
rescission on the ground of what the 
ct. foimd was an innocent misrepro- 
Kontation as to her being in foal to a 
cel(‘l)ratod stallion, because after dis- 
covery that the marc w*as not lii foal he 
repeatedly attempted to get her in foal 
by breeding her to an<»thcr stallion, 
this being held to amount to an 
allirmance of the contract. — M onti- 
CELLO State Bank v. Guest, 11920] 
3 W. W. R. 14. -CAN. 

.]— A purchaser o^ 

goods was refused rescission of the 
contract on the ground of fraud 
liecauso after discovering the alleged 
fraud he had used & retained the 
goods & had thereby elected to main- 
tain the contract. — J. 1. Case Thresh- 
ing Machine Co., Incorporated v. 
Webb, L1920] 1 VV, W. R. 338 ; 13 
Sask. L. R. 151.— CAN. 

„ J — O'Keefe v. 

O'Ti'AWA Car Co. (Ont.), 11923] 4 

D. L. R. 45. — CAN, 

q. .] — Ramson v . Mit- 

chell (1845), 7 Dunl. (Ct. of Seas.) 
813 ! 7 Sc. Jut. 423.— SCOT. 

r. Innocent misrepresentation 

— Must alter substance of contract.] 


— Andrt?:s V. Wright (Man.), [1924] 
2 I). L. P. 556.— CAN. 

t. .1 — A contract for 

the sale of goods cannot be rescinded 
on the ground of an innocent mis- 
representation inducing the contract 
unless the misrepresentation was such 
that there is a complete difference in 
substance betwciai the thing bargained 
for & the thing obtained, so as to 
constitute a failure of consideration, — 
UiDDiFORD V. Warren (1901), 20 
N. Z. L. li. 572.— N.Z. 

aa. .1— Durr v. Bam 

(1890), 8 S. C. 22.— S. AF. 

bb. Sale of bonds .] — 

Bonds of a Dutch company, having 
property in America, were purchased 
on the faith of a representation that 
they w*ero a charge ou tin? property. 
They were not a charge on the property, 
l)ut the reproHiuitation was made 
innocently ; — Held : the sale could 
not bo set aside.— Lecky v. Walter, 
[1914J 1 1. R. 378.— IR. 

cc. Goods sold sufjjecl to 

seller obtaining loan for purchaser .] — 
Where a contract for the pimchaso of 
goods is subject to a condition that 
the seller will obtain a loan for tho 
purchaser & tho loan is obtained, the 
purchaser is not entitled to rescission of 
tho contract on the gi'oimd solely of 
tho seller’s misrepresentation of the 
goods, for the imrehaser cannot 
restore to the seller the benofii of the 
latter’s efforts in procuring tho loan. — 
Leic d. Chapin Co., IvTd. (1915), 9 
Alta. L. B. 74 : 9 W. W. R. 228 ; 32 
W. L. R. 509 ; 2b D. L. R. 299.— CAN. 

dd. Non-disclosure of material 

fact.] — Where although representations 
inducing the making of a contract are 
true so far as they go they do not 
cover tho whole truth, the non-dls- 
closiu’e, whether fraudulent or Inno- 
cent, may, according to circumstances, 
so relate to the essence of tho contract 
08 to entitle the representee to rescis- 
sion. — Canadian Farm Implement 
Co., Ltd. v. Alberta Foundry & 
Machine Co.. Ltd. (Alta.), [1927] 2 
D. L. R. 871; [1927] 1 W. W. R. 
1025.— CAN. 

ee. Or damages — Option of 

purchaser.] — Amaan v. Handyside 
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Sect, 2. — Remedies of parties : Suh-sect. 2. Part X.] 

same partners as the firm of H. P. & co. In an 
action on the case against H. P. & co. for deceit : — 
Held : it was a proper question for the jury, 
whether the invoice imported that the cofifee was 
invoiced to defts. by distinct parties as the sellers 
thereof. — ^Mokns v . Heywortii (1842), 10 M. &W 


147; H. & W. 138; 10 L. J. Ex. 177; 152 E. R. 
418. 

Annotations : — Reid. Gorsiicli v, Cree (I860), 2 L. T. 567 ; 
Udell V. Atherton (1861), 7 H. & N. 172 ; Mackay v. 
Commercial Bank of New Brunswick (1874), L. II. 5 P. C. 
394 ; London Assce. v. Mansel (1879), 11 Ch. D. 363 ; 
Derry r. Peek (1889), 14 App. Cas 337 ; Joel v. Law Union 
V. Crown Insce., 11908] 2 K, 13. 431 ; Yorke v. Yorkshiiv 
Imsce., 11918] 1 K. B. 662. 


Part X. — Sale Under Particular Colonial Statutes. 


(1865), 3 Macph. (Ct. of Sess.) 526. — 
SCOT. 

f. Ihtti/ to restore goods — 

Except when perished through defect 
complained of.] — The general rule of 
law that when a contract is set aside 
even on the groimd of fraud, the 
person seeking relief m\ist tender to 
restore what he has obtained under 
the contract has no application where 
in a contract of sale aftnr delivery l)ut 
without any fault on the part of the 
purchaser the subject-matter of the 
contract has perished owing to the 
very defect complained of. — Marks, 
Ltd. V. Laughton, [1920] App. D. 12. 
— S. AF. 

• g. .] — Moore v. Scott (1907), 

16 Man. L. 11. 492.— CAN. 

h. Excess paid for goods hy 
^mutual mistake — Whether recovcrcd^le 
from seller .] — Grimwood v. SmTii 
(1880), 0 V. L. 11. (L.) 433.— AU‘ , 

k. Effect of knowledge by buyer of 
misrepresentation.] — A claim for repay- 
ment of moneys paid under an agree- 
ment for sale of timber on the ground 
of misrepresentation as to title to the 
timber was rejected, the ct. finding 
that the purchaser knew all the facts, 
paid his money voluntarily, & had 
received a benefit under the contract. — 
Clark v. Milligan, [1920] 1 W. W. 11. 
1044.— CAN. 

PART X. 

l. Vndex Bulk Sales Acts — To 
what sales applicable — Sale of furniture 
in hotel.] — Bulk Sales Act docs not 
apply to the sole of the furniture 
used in an hotel. — Bar'JThkls, Shewan 
& Co. V. Sloank (1914), 30 W. L. B. 
101.— CAN. 

m. Sale of real estate .] — 

Bulk Sales Act does not apply to the 
sale of real estate.-r-BARTiiELH, Shewan 
& Co. V. Sloane (1914), 30 W. L. K. 
101.— CAN. 

n. Sale of “ goods, 

wares or merchandise ” — Whether livery 
stable with fixtures tf* horses included .] — 
A transfer of a livery stable, including 
the horses, fixtures, harness, wagons, 
goodwill of the business, etc., is not such 
a “ sale or transfer of a stock of goods, 
wares or merchandise ** os to come 
within Bulk Sales Act, B. C., 1913. — 
I3ROWN V. McLeod (1915), 8 W. W. II. 
no.— CAN. 

o. Transfer of liabUi’ 

ties of vendor with property sold.] — Bulk 
Sales Act (Sask.), s. 3, does not apply 
in a case where an owner of a stock of 
goods sells imdor an agreement pro- 
viding that the purchaser should 
assmno all the vendor's liabilities in 
connection with the business \vith 
two exceptions & pay the balance of 
the price by transferring certain real 
estate & the agreement Is not a docu- 
ment within that sect. — Peart 
Brothers, Ltd. v. MacDonald (A.) 
CO.. Ltd., [1917] 1 W. W. 11. 1118 ; 10 
Sask. L. R. 6.— CAN. 

p. Sale to creditor — 

Wh^e claim of creditor exceeds pur- 
chase price,] — A debtor sold his slock 


See Cases infra. 


of goods to a creditor, the creditor to 
pay certain claims & also set off its own 
claim, which was fijund to exceed the, 
pmchase-prico : — Ht hl : the transac- 
tion was within Bulk Sales Act, 1913, 
s. 3, & not complying therewith, was 
void as against unsatisfied creditors. — 
Paihley V. Leeron (B. C.), 11920] 1 
W. \V. R. 479 ; affd., [1920] 2 W. W. R. 
511.— CAN. 

Q. “ Cash or on 

credit .*'] — Higgins Elliott (N. S.) 

(1922), 65 D. L. R. 154.— CAN. 

r. Sale out of usual 

course of bumnc.ss .] — Doucet v. Salem 
SODE & Co. (1916), 49 N. S. R. 492.— 
CAN. 

t. .] — Under an 

execution issued on a judgment re- 
covered against W. T. & co.. Ltd., the 
shorm levied upon tho goods In tho 
sliops of pltfs., claimed to bo the 
property of the co. Tho evidence 
showed that at the time the goods in 
question wore sold to pltfs. tho W. T. 
co. was in a condition of hopeless 
insolvency, & that the sales were made 
at loss than (iost for the purpose of 
raising funds to pay notes or other 
claims falling duo : — Held : the sales 
were made out of the usual course of 
business & were clearly within Bulk 
Sales Act ; & sects. 2 & 3 of the A(;t 
apply not merely to tho sale of tho 
whole of a stock, bnt to sales of parts of 
the stock out of the usual course of the 
business or trade of tho vendor. — 
Webber v. Hall, A ran off v. Hall, 
Mosher v. Hall (1921), 54 N. S. R. 
192 ; 50 D. L. R. 253.— CAN. 

a. Sales by manufac- 

turers, traders or merchants — Whether 
job printer a “ manufacturer ."] — A job 
printing co., whose general & sub- 
stantial business is printing upon tho 
receipt of orders, is not a “ manufac- 
turer ” within the meaning of the 
t/crm “ manulactiu'ers ” in Bulk Sales 
Act, 1922,^8. 3, defining “traders &c 
merchants to whom the Act applies. 
Tho fact that it makes odd sales ot 
envelopes or quantities of paper, such 
sales being quite out of the lino of its 
regular business, does not make it a 
“ trader or merchant ” within said 
sect. — John Martin Paper Co., Ltd. 

V. American Type Foundry Co., 

[1924] 3 D. L. R. 1080; [1924] 2 

W. W. R. 975 ; 20 Alta. L. R. 504.— 
CAN. 

b. Sale of Tnachine with 

which seller “ carries <m any business trade 
or occupation" — Sale of machine rufver 
used by seller.] — Bulk Sales Act (O.), 
1917, must be strictly construed, 
where the assets of a business pur- 
chased included a machine which the 
purchaser of the business never used, 
tho subsequent sale of that machine by 
the purchaser was held not to bo 
within the Act, it could not be said to 
be a machine with which the debtor 
* ‘ carries on any business trade or 
occupation.” — Bank of Montreal v. 
Ideal Knitting Mills, Ltd., [1924] 
4 D. L. li. 429 ; 55 O. L. R. 410.— CAN. 

c. Sale hy farmer en 

bloc of live stock dt equipment.] — Bulk 


Sales Act (0.), 1917, applies to a sale 
by a farmer en bloc of nfs live stock & 
equipment. — Worthington v. Rob- 
bins & Cadigan (1924), 56 (). L. R, 
285 ; [1925] 2 D. L. R. 80.— CAN. 

d. Sale by way of ex- 

change — Application to deferred pay- 
ments part of consideration. ] — A transac- 
tion under wldch a merchant received 
chattels & land in part pajment for 
his stock-in-trade & the land & 
premises on which the business was 
carried on & gave credit for tho balance 
held not to bo governed by Bulk Sales 
Act, 1913, as It stood in Aug. 1919, 
except, if at all, with respect to tho 
deferred payments.— Tollev v. Guerin , 
[1925] 3 D. L. R. 693; [1925] 3 

W. W. R. 1 ; 21 Alta. L. R. 408.— CAN. 

e. Loan by creditor be- 

fore sale to pay off other debts — Agree- 
ment for original debt loan to be first 
charge on proceeds of salc.]—ScoTC v. 
llAAX^ocK & Nu'rr, [1926] 1 D. L. B. 
4 30 ; 58 O L. R. 179.— CAN. 

aa. Effect of non-compliance with 

statute — Sale void as against creditors 
of seller.] — S. finding himself imable 
to pay his (sreditors & being sued by 
some of them, conspired with defts., 
one of whom was his brother, to remove 
&; in piu^suance of suesh fraudulent 
scheme did remove a large portion of 
his goods to defts.* place of business 
for the purpose of cheating & defraud- 
ing his creditors : — Held : tho transac- 
tion being out of tho usual course of 
business, & in contravention of Bulk 
Sales Act, was to be deemed fraudulent 

absolutelj’" void. — Doucet v. Salem 
SoDE & Co. (1916), 49 N. S. R. 492.— 
CAN. 

bb. Postponement 

of creditors of purelmser under assign- 
ment for benefit of creditors .] — Draper 
V. Jackhon (1916), 33 W. L. R. 796 ; 
10 W. W. R. 78.— CAN. 

CO. — — When attacked 

within sixty days of sale.] — An action 
under Bulk Sales Act, 1917, for a 
declaration that a sale of goods by tho 
deft. W. to tho deft. S. was void, 
because tho proceeds were not dis- 
tributed in accordance with tho Act, 
was dismissed because pltfs., creditors 
of W., had notice of the sale more 
than sixty days before the commence- 
ment of this action. — Goodyear Tire 
& Rubber Co. of Canada, Ltd. v. 
Wooden, [1923] 2 D. L. R. 462 ; 52 
O. L. R. 5.— CAN. 

dd. .] — Non- 

complianco with Bulk Sales Act, 1917, 
has tho effect of rendering a sale of 

g oods in bulk void as against creditors 
' tho transaction Is attacked within 
sixty days from the date of sale ; but 
this is the only penalty for non- 
compliance ; &, when the transaction 
is not attacked within tho sixty days, 
the transaction stands as though the 
Act had not been passed. — Allen v, 
Patterson (1925), 57 O. L. R. 287.— 
CAN. 

ee. Who may raise va- 

lidity of transaction — Right of pur- 
chaser — Estoppel by registration of 
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transfer dt acts of ownership over 
property.] — A purchaser of an hotel 
business cannot raise the question of 
non-compliance with Bulk Sales Act 
after he nae obtained a transfer to the 
property, registered the transfer, ex- 
ecuted a mortgage & promissory notes 
in accordance with the agreement of 
sale, entered into possession of the 
property, made very material altera- 
tions In the building, taken a transfer 
of the license, & thereafter continued 
to occupy the property. — National 
Trust Co. v. Nadon (1915), 30 W. L. 11. 
588 ; 7 W. W. R. 1067.— CAN. 

m. Right of 

trustee in bankruptcy of debtor.] — The 
trustee in bkpey. of the estate of a 
debtor has no status to attack a sale 
of goods made by the debtor as being 
void under Bulk Sales Act, 1917. — 
Re Packer, [1927] 3 1). L. R. 330 ; 60 
O. L. R. 402.— CAN. 

n. Waiver by creditors — 

Proof by debtor.] — Where a trader is 
endeavouring to uphold a transaction 
which, without the waiver of his 
creditors, would ho in plain disregard 
of Bulk Sales Act, it is his duty to show 
that the statute does not apply to the 
transaction by the clearest proof of 
such waiver as the statute calls for. — 
Walter v. Lkduc LiUMBer ('o. (1915), 
8 W. W. R. 360.- -CAN. 

fled by statutory declaratiou.] — Anv 
sale falling within the Bulk Sales Act 
(O.), 1917, is void as against the 
creditors of the vendor, imless the 
vendor furnishes, & the purc’haser 
obtains, a written statement, veritled 
by a statutory declaration, giving the 
names & addresses of all creditors of 
the vendor, with the amount of his 
indebtedness to each, & mdess the 
purchaser on obtaining this declaration 
either obtains a written waivcir from 
the creditors or puts the whole of tho 
purchase -money into the hands of a 
trustee for distribution 2^0 rata among 
the creditors. — Interlake Tissue 
Mills Co., Ltd. v. George Everall 
Co., Ltd. (1921), 64 1). L. R. 206 ; 
60 O. L. R. 165.— CAN. 

p. Whether sale void as 

between vendor di: imrchaser.] — Non- 
compliance with Bulk Sales Act, 1913, 
s. 5, does not make the agreement 
void between tho vendor & pimchasor. 
— Scorr V. Miller, [1921] 3 W. W. R. 
163.— CAN. 

q. Rights of creditors — On 

failure to claim against trustee for debt ] 
— There is nothing in Bulk Sales Act, 
1920, which precludes a creditor from 
claiming against his debtor a portion 
of his debt which he, for some reason 
or another, has not claimed from the 
trustee. A creditor who, it was 
admitted, was entitled to interest from 
deft., the debtor, on overdue accounts, 
but who filed his proved claim with the 
trustee for the amount due for principal 
& interest accrued up to the date of 
the claim, without claiming subsequent 
interest, was, therefore, held entitled 
to recover such interest from the 
debtor. — J. H. Ashdown Hardware 
Co. V. Cooper, [1927] 3 D. L. R. 216 ; 
[1927] 2 W. W. R. 188 ; 21 Sask. L. R. 
500.— CAN. 

p. Right of official assignee — 

To &ae for property before assignment.] 
— Bulk Sales Act does not give tho 
official assignee thereunder the right 
to sue for money or property before it 
has been transferred or assigned to 
him. — National Trust Co. v. Nadon 
(1915), 30 W. L. R. 688 ; 7 W. W. R. 
1067.— CAN. 

t. Right of trustee — As assignee 

of mortgage by debtor — Recovery of 
principal dt interest from debtor dt 
transferee of mortgaged land.] — ^Whero a 
trustee under Bulk Sales Act, 1922, 
takes an assignment of a mtge. made 
by the vendor & makes payments to 
the mtgee. out of the proceeds of the 
sale in bulk he is entitled to recover 
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against the vendor 8c also against the 
transferee of the mtged. land, where 
the covenant implied by Land Titles 
Act, 1922, 8. 54, has not been negatived 
or modified in the transfer, the amount 
due on the mtge. for principal & interest 
without deduction for any of the pay- 
ments made to the mtgee. — S anford v. 
Frizzle & ELLiO'rr, [1925] 3 D. L. R. 
750 ; [1925] 2 W. W. R. 601.— CAN. 

a. Under Condiiional Sales Acts — 

Format urn of contract — -Must be in 
writing. ] — Tho Ordinance respecting 
Hire Receipts 8c Conditional Sales of 
Goods only requires that evidence of 
tho fact of a sale must be in writing, & 
that such writing must contain the 
special conditions as to the retention 
of the light of the property or posses- 
sion by the vendor. — AV enbourne v. 
Case (1916), 34 W. L. R. 265 ; 10 

W. W. R. 183.— CAN. 

b. Retention of onmer- 

ship by seller essential.] — Harris v. 
Whitehead (1914), 30 W. L. R. 32; 
25 Man. L. R. 105 ; 7 W. W. R. 660 ; 
19 D. L. R. 722.~CAN. 

c. .] — Wenbourne 

V. Case (1916), 34 W. L. R. 265.— 
CAN. 

d. Description of subject' 

mutter— Sufficiency of - DescriptUm of 
horse by reference to brand murk.]— 
Arrunhki V. Arnold (1906), 6 Tctp. 
L. R. 210 ; 4 W. L. R. 556.-- CAN. 

. - _ . . “ jsjofor 

cycle."] Bowser v. Goodwin (1911), 
19 W. L. R. 873.- CAN. 

f. Admissi' 

bility of oral cmdence .] — In determining 
whether the description of an article 
covered by a conditional sale agreement 
is sufficient, the judge is entitle<i to the 
aid of oral evidence of surrounding 
ch'cu instances, & the sufficiency is 
relative to tho rarity of the article in 
the particular b>cality where the 
document directs that it is to he found. 
— Brandon v. Plimley (B. C.), 

[1918] 1 W. W. R. 831.— CAN. 

mobile described by wrong engine 
number .] — A lien note covering an 
automobile described it by the wrong 
engine number. It was the only 
automobile bought by the purchaser 
from the vendor & the only one of its 
kind in the vicinity : — ITeld : the 
engine number w-^as not essontlal to tho 
description, the error was not mis- 
leading, & it did not avoid the lieu 
note. — Fossp. Wilmoth (Sask.), [1920] 
2 W. W. R. 291.— CAN. 

h. Duty of seller to 

stamp name on goods — Whether abbrevi- 
ations allowed.] — Upon a piano made 
by a company w'hose corporate name 
was “ The ^Masoii & Risch I’iano Co., 
Ltd.,*’ & place of business Toronto, 
claimed by them in replevin as against 
a mtgeo. thereof, there was painted the 
w^ords Mason & Risch, Toronto *’ : — 
Held : if the transaction came within 
Conditional Sales Act, 1897, this was 
not a compliance with sect. 1 of that 
Act. — Mahon v. Lindsay (1902), 4 
O. L. IL 365 ; 22 C. L. T. 371 ; 1 

O. W. R. 561.— CAN. 

k. . I — CouK- 

riiutt Plow Co. v. Cowan (1910), 13 

W. L. R. 256 ; 3 Sask. L. R. 47.— CAN. 

l. -.] — Ericsson 
Manufacturing Co. Elk Lake 
Telephone & Telegraph Co. (1912), 
24 O. W. R. 161 ; 3 O. W. N. 1309 ; 
4 D. L. R. 576.— CAN. 

aa. Effect of ob- 

literation of name by purmaser.}— Tho 
lien of an impaid vendor of a manu- 
factured article is not invalidated if, 
without his direction or connivance, the 
purchaser naints out or obliterates the 
name & address of the vendor, which 
were, pursuant to 51 Viet. c. 19 (O.), 
properly marked on the article at tho 
time of the conditional sale. — W ett- 
laufer V. Scott (1893), 20 A. H. 652. 
—CAN. 


bb. — The 

removal of the manufacturer’s name- 
plate, tho affixing of which on a 
machine dispenses with the necessity 
of recording the conditional sale con- 
tract under Conditional Sales Act 
(O.), will [not, whort^ tho name-plate 
is taken off by the purchasing co., 
prevent enforcement of tho seller’s 
right on default to tho possession & 
property in the machine as against 
sub -purchasers from them who were 
aware that tho machine was siippllod 
to their vendors by the manufacturer 
claiming the lien. — Canadian West- 
INGHOUSK V. Murray Shoe Co. (1914), 
31 O. L. R. 11 : 20 D. L. R. 672 ; 5 
O. W. N. 5.— CAN. 

oc. .] — Union Bank 

OF Canada v. Irish, [1926] 1 D. 
L. R. 529; [1926] 1 W. W. R. 248; 
35 Man. L. R. 349.— CAN. 

dd. Affidavit of bond 

fide 8 — Sufficiency of — Mistake in date 
on jurat .] — Ross v. WRiGirr (1896), 3 
Terr. L. R. 361.™ CAN. 

davit in the following words : “ That 
the copy of the within agreement truly 
sets forth the agreement between the 
parties mentioned therein, 8c that the 
agreement therein set forth is bond fide 
8c not to i)rotcct the goods in (mestion 
against the cpeditors of the said buyer 
or bailee," held not to be a compliance 
with sect. 3 of the Act i*e8pectlng Lien 
Notes & Conditional Sales of Goods, 
1909. — Theatre Amusement Co.. Ltd. 
V. Squires (Sask), [1918] 3 W. W. R. 
831 ; 43 D. L. R. 496.— CAN. 

ff. .]— An affi- 

davit filed with the copy of lien note 
which says tho agreement " is bond 
fide ’’ sufficiently complies with the 
requirement of tho Act that the 
affidavit state that the agreement 
" was entered into bond fide." — Foss 
V. Wilmoth (Sask.), [1920] 2 W. W. R. 
291.— CAN. 

gg. .] — Tho affi- 

davit of bona fides on a conditional 
sale agreement in stating merely that 
the writing " truly sets forth tho 
agreement between ihe parties " there- 
to & " the agreement therein set forth 
is bond fide," not stating that the agree- 
ment " was entered into bond fide," 
Is fatally defective under Ordinance 
Respecting Hire Receipts & Conditional 
Sales of Goods.— Re H. H. Kerr 
Motors, Ltd. 8c He Long, [1920] 
3 W. W. R. 245.— CAN. 

hh. Registration — Necessity for.] 

— In order to obtain tho benefit 
of (J. S. N. B. 1903, c. 143, s. 8, tho 
vendor tf a chattel, under a contract 
that the sale shall not pass the title 
until the chattel is paid for, must file 
a copy of such contract with the 
registrar of deeds of tho county in 
which the conditional purchaser re- 
sided ut tho time of the sale within 
fifteen days from the delivery of 
possession of tho chattel mentioned in 
the contract. — Haruthon v. Nepihi- 
QUIT Lumber Co. (1911), 11 K. L. R. 
314.— CAN. 

kk. Effect of non-regis- 

tration — Contract x>oid against pur- 
chaser for value.] — Where lien notes 
were not registered, as required by the 
Ordinance respecting Hire Receipts & 
CX^nditional Sales of Goods : — Held : 
the vendor had not a valid lien as 
against pltf., a subsequent bond fide 
purchaser for value, 8c were not 
entitled to take possession. — Dionne 

V. MASSKY-U ARRIH Co. (1910), 13 

W. L. R. 557 ; 3 Sask. L. R. 18.— CAN. 

11. .] — A pur- 

chaser for value with notice of the 
existence of an unregistered lien is a 
purchaser in good faith for valuable 
consideration, 8c the effect of the Act 
respecting Lien Notes & Conditional 
Sales of Goods is to render tho lien 
void. — Ferrie V. Meikle (1915), 30 
W. L. R. 913 ; 8 W. W. R. 336.— CAN. 

mm. Whether goods 

Y Y 
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subject to execution for debt of pur chaser 
incurred prior to sale,] — AJtlioiiffh a 
couditiona] sale agroemout has not been 
registered as required by Conditional 
Sales Act, 1924, the goods are not 
subject to seizure by a creditor of the 
buyer under an execution \Ndth respect 
to a debt which was outstanding prior 
to the making of the conditional sale. — 
United Elkotrio Co., Ltd. v. Watson 
(B. C.), [1927] 1 W. W. K. 87.— CAN. 

e. Whether rights 

of landlord of purchaser affected .] — The 
fact that a lien note given by a tenant 
to a seller of goods has not been pro- 

I )erly registered does not bring the 
andlord within the protection of sect. 
1 of the Act respecting Lion Notes & 
Conditional Sales of (ioods. — Theatre 
Amusement Co., Ltd. v. Squires 
(Sank.), [1918] 3 W. W. R. 831 ; 43 
D. L. U. 490.— CAN. 

f. Power to register 

charge on. land separate from order for 
chattel .] — Lien Notes Act, 1902, s. 4, 
docs not forbid the registration of a 
separate document creating a charge 
on the land of the person signing it, 
for a named sum of money, or of a 
caveat founded on such document, 
although it is really given to secure the 
purchase money of a chattel bought by 
him imder a conditional sale agreement 
simultaneously entered into, if the 
document registered does not rsontain as 
a portion thereof <& has not annexed 
thereto or endorsed thereon any order, 
contract, or agreement for the purchase 
or delivery of any chattel.— Smith v. 
American -Abell Engine & Thresher 
Co. (1907), 6 W. L. R. 179 ; 17 Man. 
L, R. .5.— CAN. 

g. Of assignment of 

interest of vendor — Necessiig for .] — 
Where a 'vendor, after a conditio lal 
sale of chattels, assigns to a third 
person his interest in them, the assign- 
ment, to give it validity against any- 
one, does not require registration under 
Act respecting Lien Notes &; Con- 
ditional Sales, R. S. S., c. 145 . — Reid 
V . Moore (1914), 27 W. L. R. 610; 
10 D. L. R. 5(il ; 7 Sask. L. R. 69.— 
CAN. 

h. To what contracts applicable 

— Promissory note reserving property 
d’’ right of possession in vendor till 
payment.] — A promissory note given 
for the price of a horse provided that 
the title, ownership, right of property & 
light of possession in the property for 
which the note was given should 
remain in the vendor or holder of the 
note, until the note should be fully 
paid ; — Held ; this Insti-ument was 
neither a i*eceipt noU;, nor a hire 
receipt, nor an order for chattels 
within Lien Notes Act, 1892, s. 2, & 
an endorsee of the note was entitled to 
the horse as against an innocent 
purchaser for value. — iSUTHEiiLAND v. 
Mannix (1892), 8 Man. L. R. OIL- 
CAN. 

— .] — Inter- 
national Harvester C’o. of Canada 
V . Maxwell (1914), 27 W. L. R. 41.— 

CAN. 

1. 0(H)ds to be j)aid for 

as used — Ooods supplied for packing 
other goods — Price of goods added to 
price of goods purchased. ] — Ite Glaves, 
Ex p. Swan (Ont.), [1924J 4 U. L. R. 
320 ; b C. B. R. 78.— CAN. 

ju, Contract for work 

done d> materials supplied .] — Agri- 
cultural Development Bd. v. De 
Laval CX)., Ltd., [1925] 4 D. L. R. 
981.— CAN. 

n, AVna agreement after 

default in payment .] — Conditional S^es 
Act, 8. 8 (5), has no application to a 
new arrangement made after the 
occurrence of defanlt under the terms 
of a conditional sale. — B rooks & Son 
V . Drury, [1927] 2 D. L. R. 399 ; 60 
O. L. R. 192.— CAN. 

o. Rights of unpaid vendor-^ 

To retake possession of goods.] — The 
vendor or his assigns have the legal 


right, the purchase money being In 
arrear & unpaid, to enter upon the 

f (remises where the property is. In order 
o resume actual possession, giving 
notice & using all care in so doing, but 
it would bo illegal for lilm to take 
possession by force, & an Injunction 
might properly issue to restrain acts 
of force on behalf of the vendor, but 
only on the terms that the assignee of 
the vendee bo likewise enjoined from 
using force in resisting the vendor. — 
Traders Bank of Canada v. Brown 
(G. & J.) Manufacturing Co. (1889), 
18 O. R. 430.— CAN. 

p. _ — What amounts 

to seizure — Precise act or form of word 
not essential .] — 1*etbrson v. Johnston 
(Sask.) (1911), 17 W. L. R. 596.— CAN. 

q. Right to add 

expenses of keeping goods to charge .] — 
l^EASE V . Johnston (1905), 7 Terr. 
L. R. 416 ; 1 W. L. R. 208.— CAN. 

r. Time extended 

but not expired .] — Bridgman v. Robin- 
son (1904), 24 C. L. T. 214 ; 7 O. L. R. 
591 ; 3 O. W. R. 503.— CAN. 

t. Right to retain 

possession credit value of goods to 
purchaser — Whether right to balance 
affected.] —Where, in an agreement for 
conditional sale, it is provided that 
upon default the seller may take 
possession of & hold the goods until 
payment, or sell the same & apply the 
proceeds on the purchase price, & 
recover the balance, & the seller takes 
possession & i^etalns the goods, the 
contract is not thereby rescinded, but 
he may recover the purchase price 
under the contract after crediting the 
value of the goods. — Hopkins v. 
Danroth (1907), 7 W. L. R. 303 ; 1 
Sask. L. R. 225.— CAN. 

a. Power to seize 

goods before maturity of note — Necessity 
for declaring note due.] — When a lien 
note contains a provision empowering 
the payee to declare it due & take 
possession of the property covered by 
the not/O before maturity it is unlawful 
to take possession before maturity 
without first declaring the note due & 
serving notice thereof on the party 
liable. — Colwill v. Waddeij. (1902), 
7 Terr. L. R. 139.— CAN. 

b. Where note 

deemed insufficient security.] — TiiorrER 
V. RUBSELL (N. W. r.) (1906), 5 

W. L. R. 67.— CAN. 

c. .] — Har- 

man p. Gray -Campbell, liTD., [1925] 
2 D. L. R. 904 ; [1925J 1 W. W. R. 
1134 ; 19 Sask. L. R. 526.— CAN. 

d. Goods 

moved from premises by purchaser .] — 
Hoodlksb V. Long (1921), 51 O. L. R. 
419 ; 67 D. L. R. 600.- -CAN. 

aa. On sale of 

goods by purchaser .] — Utperson 
Lumber Co. v. Retoie (H. W.), Ltd. 
(1908), 17 O. L. R. 570 ; 1.3 O. W. R. 
104.— CAN. 

bb. Assignment 

m hanlcruptcy. ] — A vendor secured 
by a lien nc)te may seize the goods & 
obtain an order for sale under the Act 
respecting Extra-Judicial & other 
Seizures, notwithstanding that prior 
to such seizure the purchaser has made 
ail assignment under Bkpey. Act. — 
Re Empire Traction Co., Ltd., [1920 J 
3 W. W. R. 515.— CAN. 

cc. Whether right 

waived by (U'ceptance of payment after 
default.] — By accepting payment after 
default, the vendor, having a power of 
sale, does not waive his right £o retake 
possession. — Stock v. Meyerb & Cook 
(1920), 46 D. L. R. 420 ; 51 D. L. R. 
328 ; 17 0. W. N. 297.— CAN. 

dd. On abandon- 

ment of possession by purchaser.] — If 
the purchaser has made default & has 
abandoned the de facto possession of 
the goods, the vendor has the right 
to possession & the legal possession 
attaches to such right. Physical 


contact by the vendor with the goods 
is not essential. — Anker v. Baokson 
Oberkirsch (Sask.), [19231 3 D. L. R. 
897 : [1923] 2 W. W. IL 858.— CAN. 

ee. Effect of aban- 

dfmment of possession by vendor.] —An 
abandonment of a seizure under a 
conditional sale agreement & of the 
Interpleader proceedings resulting from 
such seizure is not necessarily an 
abandonment of the right of property 
in the goods. — Canadian Equipment 
& Supply Co. v. Cushing (Alta.), 
[1917] 3 W. W. R. 618.— CAN. 

ff. Whether amounting 

to rescission.] — White v. Smith (1895), 
28 N. S. R. 6.— CAN. 

gg. .] — Pltfs. 

sold an automobile to deft, under a 
conditional sale agreement. After 
making several payments deft, made 
default. Pltfs., without any previous 
notification to deft., seized the car & 
took it into their own possession. 
Pltfs. did not notify deft, as to what 
their Intentions were, & so far as deft, 
knew, pltfs. treated the car as their own 
& might have sold it : — Held : pltfs. , 
upon rosuining possession of the auto- 
mobile with an apparent intention of 
retaining possession thereof forever as 
against deft., rescinded the original 
contract In reference thereto, & thereby 
disentitled themselves to enforce pay- 
ment of the note. — Boyce Carriage 
Co. V. Squires (1914), 29 W. L. R. 934 ; 
25 Man. L. R. 47 ; 7 W. W. R. 555.— 
CAN. 

hh. . 1 — The 

repossession by a seller in accordance 
with a provision therefor In an agree- 
ment for the sale of goods on deferred 
payments is not a rescission of the 
agreement & a bar to recovery of the 
inirchase-prlce. — Niciioi^ & Shepard 
C o. V. Chamberlain, [1918J 3 W. W. R. 
308.— CAN. 

kk. — Con- 

ditional Sales Act, 1914, s. 8, has altered 
the rights of vendor & purcliasor & the 
vendor may no longer, if default is 
made, put an end to the purchaser’s 
rights by taking possession. — Stock v. 
Meyerh & Cook (1920), 46 O. L. R. 
420 ; 51 I). L. R. 328; 17 O. W. N. 
297.— CAN. 

11. Neglect of 

vtridor to take proper care of goods 
after seisurr.] — The buyer of on article 
under a contract of sale conditioned 
upon the property in the article 
remaining in the vendor mitll paid for 
is entitled to ti*eat the contract as 
resclndod if the seller takes possession 
of the article & neglects to take proper 
care of it. — Robert Bell Engine & 
THRF.8HEK CO. V. EaRQUH ARSON, [1918] 

1 W. W. R. 924 ; 11 Sask. L. R. 81 ; 
39 J). L. R. 625.— CAN. 

mm. Vse after 

seizure.] — Whore a buyer of a motor 
car under a contract of conditional 
sale defaulted In his payments & the 
seller retook possession, the contract 
providing for retaking of possession & 
resale, but before selling the car used 
it for his own purposes in such a way as 
to justify the buyer in concluding that 
the seller had repudiated the contract, 
the buyer was held entitled to have 
the c;ontract declared rescinded & to 
cancellation of the notes yet unpaid. — 
IjAMBKRT V. Slack, [1926] 2 D. L. R. 
166; [1926] 1 W. W. R. 614; 20 

Sask. L. R. 422.— CAN. 

nn. Resale — Notice U) pur- 

chaser — Necessity for — Where goods 
stamped with name of vendor .] — Great 
West Life Assurance Co. v. Lkib 
(1912), 21 W. L. R. 877 ; 2 W. W. R. 
781.— CAN. 

STONE V. SOOTT (1908), 9 W. L. 11. 257. 

—CAN. 

Ey regis- 

rruiil.] — The . notice of Intended 

sale which the Act respecting Lien 
Notes & Conditional Sales of Goods, 
s. 8, requires to be given to the buyer 
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may be sent to him by registered mail, 
even though he be not absent. — Toth 
V. Hilkevich, [1918] 1 W. W. R. 905 : 
11 Sask. L. R. 95. — CAN. 


b. Sufficiency 

of conttrUs,\ — Nicnoi.s & Shepard 
McCullough, [1920] 1 
W. W. K. 885.— CAN. 


^ : Effect of 

J allure to give iiotice — Rescission of 
contract.] — If a vendor under a Hen 
note resells without giving the notice 
required by sect. 8 of the Act respecting 
Lien Notes & Conditional Sales of 
Goods It amounts to a rescission of 
Uie contract. — Advance Kumely 
Threjsheu Co., Incorporated v. 
Dankert, [1920] 1 W. W. R. 240; 
50 D. L. R. 144 ; 13 Sask. L. R. 104.— 
CAN. 


d. Whether 

purchaser released from liabilUy Jor 
balance.] — Conditional Sales Act does 
not clearly indicate that the failure 
to give notice required by sect. 8 shaU 
operate to release the pm*chascr from 
his UablUty to pay the deficiency 
upon a resale. — Rrooks & Son v. 
Drury, [1927] 2 D. L. R. 399 ; 00 
O. L. R. 192.— CAN. 


e. JDefcciivc 

notice — Whether purchaser released jroni 
liability for unrealised Inilance.] — Where 
a notice relied on as a compliance witii 
Conditional Sales Act, 1924, s. 10, 
stated that the balance due was 
$1,799.52 whereas it was in fact 
$132.79 less than that amount, the 
notice was held to bo defective, & 
a judgment for the seller for the 
deficiency on the resale of the goods 
was reversed. — Ahh Temple Co.. Ltd. 
V. We88EI>i, [19261 1 D. L. R. 1063; 
[1926] 1 W. W. R. 654 ; 36 R. C. R. 
424.— CAN. 


f. Waiver — 

By express agreement.] — A clause in a 
contract under the Act respecting 
Lion Notes & Conditional Sales of 
Goods that in the event of the vendor 
resuming possession “ the purchasiT 
hereby waives aU legal notice ” was 
held not sufficiently definite to be 
construed as a waiver of the notice 
requii’ed by sect. 8 of the Act. — 
Advance Rumely Thresher Co., 
Incorporated v. Dankert, [19201 1 
W. W. R. 246 ; 50 1). L. R. 144 ; 13 
Sjusk. L. R. 104.— CAN. 


attendance of buyer <it sale.] — Strict 
compUance with Conditional Sales Act, 
1922, s. 11, which provides that 5 days’ 
notice of the intended sale shall be 
given the buyer, is waivetl where he 
attends He bids at the sale.— SoicE v. 
Haffner (Alta.), [19271 D. L. R. 
1148 ; [1927] 2 W. W. R. 1.— CAN. 

Right of veiulor 

to bid at auction.] — Where the vendor 
of goods sold under a hen note pur- 
chases them himself at a pubho 
auction lield after default on the note, 
the position is the same as if there had 
been an abortive sale by auction.— 
Toth v. Hilkevics, [1918] 1 W. W. R. 
905 ; 11 Sask. L. R. 95.— CAN. 

k. With leave 

of court.] — Where goods sold under 
a conditional sale agreement have 
been seized thereunder, & an order, 
in accordance with Extra-Judicial 
Sidzures Act, has been made for an 
auction sale of the goods by the sheriff, 
the vendor cannot, at least without 
leave, bid at the sale. The result of 
ids bidding & buying without leave is 
to make the solo abortive. — Gray- 
CAMimELL Co. V. Morrison, 11924] 2 
D. L. R. 487 ; [1924] 2 W. W. R. 112 ; 
20 Alta. L. R. 328.— CAN. 

Under Extra-Judicial Seizures Act, 
1922, a judge making an order for the 
removal & sale of goods seized imder a 
•conditional sale agreement has power 
to give the seUer the right to bid at the 
eale. — Soick v. Haffner (Alta.), [1927] 


2 I). L. R. 1148 ; [1927) 2 W. W. R. 1. 

—CAN. 

The master has jurisdiction to give 
the seUer under a conditional sale 
agreement leave to bid at a sale under 
PJxtra- Judicial Seizures Act, 1922. — 
Minneapolis Steel He Machinery Co. 
V. 1‘AULERROU (Alta.), [1927] 4 D. L. R. 
404 ; [1927] 3 W. W. R. 14.5.— CAN. 

n. — — Right to sue 

for unrealised balance.]-- After default 
in payment by the purchaser of a 
machine under an agreement whereby 
the property was not to pass until 
payment in full, with a provision that 
on defaiUt the whole price should fall 
due, & that the vendors should fie at 
liberty to resume possession, nothing 
being said as to resale, the vendors 
seized the machine resold it, He aftiT 
creditmg the pro(;ee<ls. brought this 
action to recover the balance of the 
original price 77 r/d ; by the resale 
the original agreement bail been put 
an end to, & pltfs. had no right of 
action.— S awyer v. Piunole (1891), 
18 A. R. 218.— CAN. 

o. — — .] -Arnold 

V. I’LAYTER WA'J’EROUH EnGINE WORlvH 

Co.’h (T.aim (1892), 22 O. R. 608. — 

CAN. 

p. — — — iIaiiris 

V. CUMMINGH (1893), 3 Terr. L. If. 
189.— CAN. 

q. j — Default 

having been made the vendors re- 
sumc<l possession & sold the goods, <Sc 
sued tlu^ vendee upon promissory notes 
for the pri(5c, (^’editing the proceeds of 
the sale 77e/<7 .• the vendor must 
fail because the contract did not 
expressly provide that on a resale 
deits. were to remain Hable notwith- 
standing the provision for sale “ to- 
wards paying the amount remaining 
unpaid.” — Abell . e. Campbell, 21 
C. L. T. 303.— CAN. 

Y, .] — Jones v. 

Okada (1908), 8 W. L. R. 557.— CAN. 

t. .] l^EKBLES 

r. Johnson (1908), 9 W. L. R. 616. — 

CAN. 

a. Jilure 

2)0S6C8sion d" resale after judgment for 
price.] — D onnelly, Watson it Brow n, 
Ltd. V. RoBEirrs (B. C.) (1912), 22 

W. L. R. 379.— CAN. 

aa. — — Where 

payment for goods by instalments.]— 
Gaar Scorr Co. v. Mm 'hell (1912), 
20 W. L. R. 6 ; 1 D. J.. R. 283 ; 1 

\\'. W. J{. 761 ; 22 Man. L. R. 474.— 
CAN. 

bb. .]— Where 

a vendor mider a conditional sale con- 
tract retakes jiossession of &: resells the 
property, he cannot sue the pm^chaser 
for the unreuli-^ed lialunoe of the price 
imless the agreement so provides. — 
Advance Rumely Thresh f.r Co., 
Incoui'orated V. Cotton, [1919] 2 
W. W. R. 912 ; 47 D. L, R. 566 ; 12 
Sask. L. R. 327.— CAN. 

QC, — - i Commission on 

resale — Extra commission by special 
agreement.] — Defts. sold machinery to 
pltfs. on conditional sale agiecmcnt, 
possession to be vendors’ until price 
paid. Default having been made in 
payments, defts. repossessi'd & re- 
sold. Under agreement defts. were to 
get 20 fier cent, commission on price 
for which machinery w'us resold : — 
Held : such seizure as took place here 
comes within Haskatchewan R. Ordi- 
nance, c. 34, w’tdch fixes the rate of 
commission & expressly forbids parties 
having, Ukiug, or receiving larger 
commissions. — Albertan Fublibhing 
Co. V. Miller & Richardh (Alta.) 
(1909), 10 W. L. R. 528.— CAN. 

Authority of 

sales agent — To authorise removal of 
property.] — Robb Engineering Co., 
Ltd. V. Rines (1906), 39 N. S. R. 274. — 
CAN. 

00 . — WJien right of 


purchaser to surplus proceeds arises — 
Receipt by veruior.] — Canadian Port 
l^'AIRt'HILD (1910), 14 
W. L. R. 525 ; 3 Sask. L. R. 228. — CAN. 


. , ; — 7 Whether amount- 

ing to rescissiim — Sale contrary to 
agreennnt.] — Sawyer v. Pringle 
(1890), 20 O. R. Ill : 18 A. R. 218.— 

CAN. 


se- 

Harris Son & Co. v. Dubtin (1892), 
1 Terr. L. R. 4 04.— CAN. 


Fairchild Co. v. Hammond (1903), 
7 Terr. L. R. 20. — CAN. 


kk. .]~In 

the case of a conditional sale which 
reserves the property in the goods sold 
to the vendors, a resale by the vendors 
ojierates as a I’ebcission of the contract, 
unless such resale was provided for 
in the agreement. — American -Abell 
Engine & Thresher Co. v. Weiden- 
wilt (1911), 19 W. L. R. 730 ; 1 

W. W. U. 321 ; 4 Sask.L. R. 388.— CAN. 


Sawyer-Mabsky Co. v. D,\gg (1911^ 
18 W’. L. R. 612 ; 4 Sask. L. R. 228.— 

CAN. 


Gi{\y-Cai\u*bell Co. r. Morrison, 
[19241 2 D. L. R. 487; [1924] 2 

W. W. R. 1J2; 20 Alta. L. R. 328.— 

CAN. 

nn. - — — Where goods attached 

to premises.]— doHKvn Hall Manu- 
facturing Co. V. Hazlitt (1885), 11 
A. B. 719.— CAN. 

00 . — .] — If a pni*- 

(!hascr of a clmttel annexes it to land 
in Hucdi a maniiLT that it would ordi- 
narily become a part of the realty, it 
cannot be docinecl to remain a chattel 
bcc'aiiHO of an agreement lietween the 
purchaser (Sc the vendor that, until paid 
for, the properl y in it shoulcl remain in 
the vendor, (Sc t hat, in case of default 
of payment, the vendor might detach it 
(Sc take it away. Sneli an agreement 
merely eonfej’s a license to cniter on 
t-he land 8c sewer what is no longer a 
chattel so as to make it again a chattel 
8c to remove it, 8c a purchaser of the 
realty without notice of the agi*eement 
is not bound by it, nor can t be vendor 
of the chattel recover possession of it, or 
damages for its converhion from him. 
— Andrews v. Brown (1909), 19 Man. 
L. It. 4.— CAN. 

pp. — — .] -'riie retention 

of title by agreement till payment 
is made for goods sold (S: attached to 
the premises of the purchaser, oven 
where the agreement c’ontains a lease 
of the g(,ods with a right to the lessee 
to pnrebase, is in no way inconsistent 
with the statutory licMi given by 
Mechanic’s Lii'ii Act (Man.) on the 
land. The retention of title is in the 
natui'O of a spccillc lien upon the 
identical goods furnished : it is not 
inconsistent with the lien given by the 
statute upon the premises upon which 
the goods arc plaijcd or erected. The 
incorporating in the agreement of the 
Iiro visions as to leasing the goods, 
docs not in substance make the agree- 
ment other than one for sale, 8c the 
jirovlsion that it sliall be regarded as a 
lease is for the purpose of giving the 
vendor an a(blitional remedy he is not 
boimd to exercise. The other remedies 
at law on the covenant/ or under the 
Act remain open to th(' vendor. — 
United Statiiih UoNSTRUenoN Co. v . 
Bat I^ortage Lumber Co. (1915), 33 
W. L. R. 101 ; 9 W. W. R. 657 : 25^ 
D. L. R. 1 62 ; 25 Man. L. R. 793.— CAN. 

qq. Attachment con- 

ditional on goods becoming property 
of landlord.] —Rrm 8c kit-chen fixtures 
were supplied &. installed by their 
ow ners In an hotel, under a conditional 
sale agi'ecuient wdth the lessee of the 
hotel whereby they wore to remain the 
property of the owner until they w'ere 
paid for. The agreeinout was not 
filed under Sale of Goods Act. The 
landlord allowed the lessee to attach 
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the said fixtures to the premises upon 
the understanding that the articles 
were to remain attached to the free- 
hold & become the landlord’s property : 
— Held .* in an action by the vendors 
for the recovery of the articles, they hod 
no title to them as against the landlord. 
— Hayward & Dods v. Lim Bang 
(1914), 19 B. C. 11. 381.— CAN. 

t. Agreement by 

purchaser with landlord not to remove 
goods.] — Hayward & Dodds v. 
Graham (1914), 27 W. L. K. 922.— 
CAN. 

a. Ooods built into ship 

by purchaser. ] — H oo\T2R-0 wens Rent- 
scHLEU Co. V. Gulf Navigation Co. 
Inc., [1924 J 3 D. L. R. 1003 ; 54 

O. L. R. 483.— CAN. 

b. Sale covering present 

<£* future orders — Whether lien ertended 
to future orders.] — Re Canadian Camera 
& Optical Co., Williams (A. R.) Co.’s 
Claim (1901), 22 C. L. T. Ooo. N. 677 ; 

2 O. L. R. 677.— CAN. 

c. Right to sue for in- 

stalments.] — Travis v. Way (1901), 
33 N. S. R. 551.— CAN. 

- . proviso 

for retention of partial payments as 
liquidated damages on default.] — Under 
a conditional sale contract which con- 
tains in addition to the reservation of 
property in the goods until paid for, a 
stipulation that in case of default the 
sellers may retain all partial payments 
as liquidated damages, & may also 
retake possession, the sellers may avail 
thcmf^lves of their common law right 
of suing for the Instalments as they 
become due or prove against the 
purchasing co. in liquidation pro- 
ce(xllngs, & still retain the property 
in the goods. — Canadian Westing- 
house V. Murray Shoe Co. (1914), 1 
O. L. R. 11; 20 D. L. R. 672 ; 5 
O. W. N. 5.— CAN. 

©. Extension of time, sub- 

ject to jmyrnerU of part of profits to 
vendor — Right of vendor to sue third 
parties for profits .] — Sawyer-Massey 
C o. V. Stahl (1914), 29 W. L. R. 274 ; 
20 D. L. R. 88.— CAN. 

Effect 'of taking chattel 
mortgage as collateral security— Opera- 
tion as acknowledgment of title of 
vendor.] — Taking from one of t-wo 
conditional purchasers, to whom tJic 
Interest of Ills co-purcha.ser has be(*a 
transfeired, a chattel mtge. on the 
chattels conditionally sold, docs not 
operate as an acknowledgment of title 
in the mtgor. or terminate the title of 
the conditional vendor or put an cud 
to the liability of the conditional 
purchasers on the lien notes. - Camp- 
bell V. Helmka (1914), 28 W. L. B. 
297.— CAN. 


~ — Whether right 

of action on lien note postponed.] ~ 
I’aking from one of two conditional 
purchasers, as collateral scciu’ity for a 
claim covered by lieu notes, a mtge. 
maturing at a date later than the date 
of maturity of the notes does not 
postpone or suspend the right of action 
on the noU*8. — Cami’jjell v. Helmra 
(1914), 28 W. L. R. 297.— CAN. 

, — ; — To nwrtgnge interest 

m goods. ]~~\ioth the seller & buyer, 
on a conditional sale of goods, have 
such an intertist therein os may be 
“mortgaged.— S iiari> v. Inglis (1915), 
32 W. L. R. 150 ; 23 D. L. R. 636 ; 21 
B. C. R. 584.— CAN. 

j£ — ^ 2\} claim under 

nwchanw s lien.] — Where the claimants 
of a lien upon land for materials 
supplied for the erection of a building 
under Mechanics & Wage-Eamors Lien 
. insist upon the terms of a 
conditional sale contract whereby they 
have a lien upon the materials until 

E aymont, they cannot rank as lien- 
olders & compete with others who have 
no right as against the materials. — 


l. Defective sale — Priority 

against landlord distraining for rexU.] 
— The foot that a conditional sale 
agreement does not comply with 
Conditional Sales Ordinanoe does not 
disentitle the vendor from setting up a 
claim to the goods comprised in such 
agreement as against a landlord dis- 
training for rent. — Re Osborne & 
Hudson’s Bay Co. (1915), 8 W. W. R. 
821.— CAN. 

m. Acceptance of sur- 

render dt extension of time on same day — 
Whether surrender absolute,] — A farm 
implement co. accepted an absolute 
written surrender of its debtor’s 
Interest in farm machinery formerly 
sold by the co. to hlrh under lien notes 
& chattel mtge., & on the same date 
also accepted another document em- 
bodying an arrangement for extending 
the period of payment of the debtor’s 
notes in respect of the machinery. The 
extension arrangement lapsed & the co. 
acting as an absolute owner removed 
the machinery without process of law : 
— Held : the surrender was absolute & 
not a mere security. — Cox v. J. I. 
Case Threshing Machine Co. (Alta.), 
[1922] 3 W. W. R. 712 ; 70 D. L. R. 
506.— CAN. 

n. Power to recover on 

lien note when deemed insecure — Neces- 
sity for proof of insecurity,] — Where a 
lien note gives the vendor the right, if 
he deems the note or any renewal to 
be Insecure, to declare the note or any 
renewal duo & payable at any time, he 
must show, in an action brought to 
recover the amount of the not^— that 
the notes wore deemed insecure at the 
time they were declared insecure. — 
Harris v. Mark (1915), 32 W. L. R. 
53 ; 8 Sask. L. R. 90.— CAN. 

o. Extension of lien to 

cover expenses of repair of goods — 
Where purchaser liahU for repairs .] — 
Re Browning Press, [19231 1 D. L. R. 
407 ; 3 C. B. R. 425 ; affd., 24 O. W. N. 
106 ; 4 C. B. R. 177.— (3AN. 

p. Ooods delivered by 

vendor to sut) -purchaser by agreement — * 
Right of vendor to recover goods on 
default of purchaser .] — International 
Harvester Co. of Canada, Ltd. v. 
SVEICER (Sask.), [1927] 3 1>. L. R. 
1140 ; [1927] 3 W. W. R. 77.— CAN. 

q. Rights of pur cimser— Autho- 

rity to sell goods-- Where goods bought 
for resale — Purpose known to seller.] 
— When a person makes a con- 
ditional sale of a fcam of horses, &; 
delivers them to one whom ho knows 
to [)0 a dealer in horses & to bo buying 
th(!in for the purpose of reselling thorn 
at a irroflt. although he takes an agree- 
ment in the form usually called a lion 
note on the horsi^s to secure the price, 
ho thereby clothes the pm*chascr with 
implied authority to sell the horses & 
to transfer a good title, free from the 
lien, to a bond fide purobaser who has 
no notice or knowlecfge of the existence 
of the lien. — Breit v. Foorsen (1907), 
7 W. L. R. 13 ; 17 Man. L, R. 211.— 
CAN. 

sold a motor car to M. & H., "a firm of 
dealers in motor c'-ars, under a con- 
ditional sale agreciuent, The vendors 
asslraed the benefit of tbo agreement 
to tne defts. ; the agreement was duly 
registered in accordance with Con- 
ditional Sales Act, 1914, & its regu- 
larity was not questioned : — Held : 
although M. & H. wore dealers in cars, 
this car was not sold to thorn “ for the 
urpose of resale in tho course of 
uslness,” & upon a resale by them, 
even to an Innocent purchaser, the 
property in & ownership of the goods 
did not pass. — Dulmage v. Bankers 
Financial Corpn., [1923] 1 D. L. R. 
1185 ; 51 O. L. R. 433.— CAN. 

aa. .] — Inter- 

national Business Machines Oi. v. 
Guelph Board op Education, [1927] 
4 D. L. R. 632 ; 61 O. L. R. 85.— CAN. 

bb. To mortgage interest 


in goods .] — Both the seller & buyer, 
on a conditional sale of goods, have 
such an interest therein as may be 
mortgaged. — Sharp v. Inglis (1916), 

32 W. L. R. 150 ; 23 D. L. R. 636 ; 21 
B. C. R. 684.— CAN, 

00 . To authorise repairs 

subject goods to lien therefor .] — 
Commercial Finance Corpn., Ltd. 

V. Stratford (1920), 47 O. L. R. 392 ; 

18 O. W. N. 156.— CAN. 

JJ. Where express 

agreement to maintain goods free from 
c/iar(7cs.]— A lliance Finance CJo. & 
Standard Motors, Ltd. v. Simons 
Garage & Goodchap (1925), 36 

B. C. R. 117.— CAN. 

JO. To surplus proceeds 

on resale by seller.] — On the buyer’s 
default under a conditional sale agree - 
moiit tho seller repossessed & resold 
tho chatUil, realising a smn in excess of 
the unpaid Instalments : — Held : in 
view of tho terms of the oCTeemont &; 
the wording of its clauses the relation- 
ship of the parties did not differ 
essentially from that of mtgor. & 
mtgee., with an obligation for payment 
by the former, & therefore the surplus 
proceeds of the resale belonged to the 
buyer. — C. C. Motor Sales, Ltd. v. 
Chan (B. C.), [1926] 3 D. L. R. 712; 
[1926] S. C. R. 485.— CAN. 

£f. Right to redeem after 

possession retaken by vendor.] — Con- 
ditional Sales Act, 1914, s. 8, has 
altered the rights of tho vendor & 
purchaser as those rights existed before 
the statute ; the vendor may no 
longer, if default is made, put an end 
to the purchaser’s rights by taking 
Iiossession, but the purchaser is given 
the right, for twenty days after 
possession is taken, to redeem : the 
effect is to postpone the right to exer- 
cise the power of sale \mtil the expira- 
tion of twenty days from the time 
possession is retaken. — Stock v. 
Meyers & Cook (1920), 46 O. L. R. 
420 ; 51 D. L. R. 328; 17 O. W. N. 
297.— CAN. 

gg, Right to relief after 

time expired.] — He Stanley & Hunt- 
ing (Out.). [1924] 3 D. L. R. 599; 5 

C. B. R. 18.— CAN. 

bb. Remedy for wrongful 

resile by vendor — Measure of damages 
— Difference between true value dt amount 
realised .] — Boucher v. Lunn (1911), 
18 W. L. R. 694.-CAN. 

kk. Rights of third parties — 

As.Hitince of vendor — Right to possession 
on surrender by purchaser to verulor .] — 
Tudhope-Anderson Co. v. Kerr 
(1913), 25 VV. L. R. 332 ; 5 W. W. R. 
1352.— CAN. 

11. W arehousenmn — Lien 

for storage charges as against vendor .] — 
I’ltf. sold to R. a quantity of furniture 
under a lien & hirc agreement, in the 
usual form, duly rerfstered, by which 
the property lu the furniture was 
retained by pltfs. R., before making 
all her payments, stored tho furniture 
with deft., a warehouseman, without 
tho consent or knowledge of pltf. 
After the furniture had remained with 
deft, for some months, pltf. demanded 
it under the ogi'eement, but deft, 
refused to deliver it up until his ware- 
house charges had been paid, & pltf. 
brought this action for damages for 
the wrongful detention & conversion of 
the goods : — Held : deft, was not 
entitled to retain the goods imtil his 
warehouse charges were paid. — S mith 
V. Campbell (B. C.) (1911), 17 W. L. R. 
493.— CAN. 

mm. Assignee of purchaser 

— For valuable consideration withovt 
notice — Assignment after sale tt before 
lien note given.] — Pltfs., claiming under 
a lien note made by the persons 
from whom deft. S. bought tho goods, 
sued for possession of certain cattle 
& other goods or to recover their value 
& damages for their detention : — Held : 
upon the evidence, the lien note was 
not given until the year after the sale 
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by pltfe., to deft. S.’s vendors, & it was 
mv^d ^ agralnst deft. S.,_wbo had no 


705.— CAN. 

consideration ivith notice—^oods re~ 
nwmed to another district luUhout registra- 
twn.] — Deft, while pasturing D.'s 
horse removed it, on at least implied 
instructions from D., &, along with 
other horses he was pasturing* to 
grazing lands he owned In another 
registration district. Before the re- 
moval pltf. had Informed deft, that 
he hold a lien note on the horse. 
Subsequent to the removal deft., to 
whom D. was indebted for pasturing, 
purchased the horse from D., paying 
the balance of the price in oats : — 
Held ; deft, was a purchaser ** in good 
faith for valuable consideration,** & 
owned the horse free from pltf.’s claim 
under the Hen note whl^ had not 
been registered, as required by statute, 
in the registration district to which 
the horse was removed. — Barbour v. 
Moore, [1921] 3 W.W. 11. 576. — CAN. 

n. Assign'ineni for 

benefit of creditors, ] — A conditional sale 
eifective between the parties is also 
effective as against the assignee for the 
beuettt of the creditors of the buyer & 
against a receiver who by the order 
appointing him is given the same rights 
as he would have had if he had been an 
assignee for the benefit of creditors. — 
Canadian Equipment & Supply Co. 

V. Cushing (Alta.), [1917] 3 W. W. K. 
618.— CAN. 

o j 'cndor of mineral claims 

with lien on goods on claims sold .] — 
Sullivan Machinery Co. v. Bank of 
Montreal (B. C.), [1918] 3 W. W. II. 

16.— CAN. 

p. 2'o lien for repairs — 

Goods deposited for repairs by vendor 
ajter retaJdng possession — Sale under 
lien before expiration of purchaser's 
right of redemption,] — VVhitnky- 
Morton Co., Ltd. v. Short (B. C.), 
[19221 2 W. W. U. 1014 ; 67 D. L. 11. 
573.— CAN. 

q. -- — Right of vendor of 

lami reacquiring by surrender land to 
which goods conditionally sold attached,] 
— If a vendor under an agreement of 
sale of land reacquires, by surrender, 
the purchaser’s Interest in the land, & 
obtains, for a consideration, immediate 
possession, & during the purchaser’s 
possession the latter bought, under 
conditional sole agreement not com- 
plying with Conditional Sales Act 
(Alta.), articles, such os stable fittings, 
which were affixed to the realty, the 
land vendor, on reacquiring the interest 
& possession as aforesaid, is not a 
“ purchaser from the buyer or bailee 
of such goods in good faith for valuable 
consideration,” so as to entitle liim to 
the articles. — Knight Sugar Co., Ltd. 
r. Beati'Y Brothers, Ltd. (Alta.), 
[1923] 4 D. L. H. 743 ; [1923] 3 

W. W. R. 1120.- CAN. 

r. — — .] — Where an agree- 

ment for the sale of land provides 
that all buildings now on or to bo 
erected on the land shall become part 
of the freehold & shall not be removed 
without the consent of the vendor, & 
the purchaser buys a building under 
a conditional sale agreement reserving 
the ownership to the seller, & after- 
wards releases by quit claim, to the 
vendor of the land all his Interest in 
the land & its appurtenances, the 
vendor of the land is not by virtue of 
such agreement for sale & quit claim a 
purchaser for value within the meaning 
of Conditional Sales Act, 1920, s. 2, 
& is, therefore, not entitled to the 
building as against the seller thereof 
because of the lack of registration of the 
lien agreement. — Helmer v. Grain, 
[1925] 2 W. W. R. 509 ; 19 Saek. L. R. 
541.— CAN. 

t. Rescission — By new agree- 

ment — Repair <St return of damaged 


goods with delivery of further goods ,] — 
Robb Engineering Co., Ltd. v, 
Rines (1906), 39 N. S. R. 274.— CAN. 

a. Breach of condition by 

vendor — Failure to credit to account of 
purchaser profits from hire of goods ,] — 
A conditional sale of a threshing 
separator was held to be rescinded, by 
reason of the vendors* conduct in deal- 
ing with the machine & renting it to 
a third person, although the moneys 
paid for its use were to be applied on the 
purchaser’s indebtedness. — Stubley v, 
Aultman-Tayiajr Machinery Co. 
(Alta.), [19231 2 W. W. R. 897.— CAN. 

b. Combined sale of land 

dt goods — Rescission of sale of land by 
quit claim rescinding sale of goods .] — 
Scott v. Irving (Sask.), [1927] 3 
D. L. R. 35.— CAN. 

c. Breach of vxirranty — Right 

of purchaser to set up against seller — 
Whether passing of property essential .] — 
Frye v. Milligan (1885), 10 O. R. 509. 
—CAN. 

d. .] — Tom- 

linson V, Morris (1886), 12 O. R. 311. 

—CAN. 

e. .] -- Cope- 

land V. Hamilton (1893), 9 Man. 
L. R. 143.— CAN. 

f. In reduction of 

price.] — In an action between vendor & 
pimdioser for the price of a machine 
sold under a conditional sale, deft, may 
show that the machine was not os 
warranted & so reduce the claim by the 
difference between the value of the 
machine as warranted & its actual 
value. — Cull v. Roberib (1894), 28 
O. R. 591.— CAN. 

]_ pam- 

ages for breach of waiTanty may be 
set up in diminution or (extinction of 
the piuchase -price of goods sold under 
a lien note. — W estwood v. McMillan 
(S ask.), [1920] 2 W. W. R. 857 ; 53 
I). L. R. 317.— CAN. 

h. Right of sub-pur- 

chaser against vendor — Where sale by 
purchaser urith consent of vendor. ] — 
Goods sold under a conditional sale 
agreement were sold by the c.onditlonal 
purchaser to clefts, at a price larger 
than the amount duo to the conditional 
vendor. The conditional vendor as- 
sented to the sale, &. (lefts, agreed to 
ay to it tho amount of its claim, 
udgirumt was given in the conditional 
vendor’s favour for this aiiiotmt, &• it 
was held that It ^^'a8 not (;onccrned 
with the contention of defts. that the 
conditional purchaser had given to 
them a guai’antcc as to tho condition 
of the goods & that tliis guarantee 
liad been broken. — J. I. C’ahe Thrf^jh- 
ING Machine Co. v. Wrenbhall(1915), 
30 W. L. R. 521.— CAN. 

k. Extension of time for jmy- 

mcnl— Authority of agent to grant .] — 
8awyek-Mas8KV' Co. v. Dagg (1911), 
18 W. L. R. 612 ; 4 Sask. L. It. 228.— 
CAN. 

l, Validity — Fictitious sale (f* 

resale without delivery .] — ’J’aegar v. 
Rowe (1908), 1 Sask. R. 466 , 9 
W. L. J{. 129 ; affd. (1909), 10 W. L. IL 
674 ; 2 Sask. L. R. 159.— CAN. 

— — _ Z/'ica note in blank 

— Unintentional omission.] — Bkijl 
S cHUL'rz (1912), 21 W. L. R. 408 ; 
4 (). L. R. 400 ; 2 W. W. B. 491.— CAN. 

bb. Non-compliance unth. 

Act — Onus of jyroof.] — Deft, must 
affirmatively plead &; prove any failure 
to conqily with the Act respecting Lien 
Notes & Conditional Sales of Goods, 
upon which he intends to rely. — 
Mount v. Holland (Sask.), 11917] 
1 W. W. R. 1188.— CAN. 

CO. Whether property passes.] 

— M. received from pltfs. certain 
articles of furniture, under the following 
written memorandum, signed by her, 
“ Received from Messrs. W. F. & Son 
tho following articles of furniture, for 
which I am to pay two hundred & 
twenty dollars & twenty -five cents or 


more, in monthly payments of twenty 
dollars each month from date. The 
said furniture to remain the property 
of W. F. & Son, till paid for in fuU, & 
in the event of non-payment monthly 
tho said W. F. & Son can take the 
furniture back ” ; — Held : possession 
delivered on con(Ution till payment 
should be made does not pass the 
property, & the part payment made 
will be forfeited, if the agreement he 
not fulfilled. — I'raser v. Wallace 
(1878), 2 R. & C. 337 ; 2 S. C. R. 522.— 
CAN. 

dd. Surety for payment — 

Release by surrender by purcJiaser to 
vendor of part of goods — Where full 
value credited to purchaser.] — Where 
a purchaser under a Hen note, of 
certain chattels by agreement with the 
vendor, surrendered some of the 
chattels to him & received a credit 
upon the amount of tho note &; it was 
not shown that tho chattels returned 
would under any other conditions or 
circumstances of sale have reaUsed a 
greater price, or that if the lien note 
had been turned over to him & he had 
roceeded under it, the chattels would 
ave brought more, the surety who 
signed tho note was not released.— 
Toovey V. Brock & Brock (1916), 34 
W. L. R. 973.— CAN. 

ee. Incidence of risk — Agreement 

by buyer to insure for seller.] — Where 
a lien note provides that the owner- 
ship of the goods is to remain in the 
seller until the note is paid, but that 
the risk usually incident to o^vne^shlp 
is to l>e in tho buyer os long as the 
seller has the ownership, & the goods 
for which the note was given ore 
seized by tho seller for default in pay- 
ment of tho note &, while imdor 
seizure & in possession of the seller 
pending resale, are destroyed without 
fault of the seller, the buyer is liable 
for the amount of the purchase -price 
remaining unpaid. Under a condi- 
tiojial sale agreement the fact that the 
buyer agieed to Insure the goods for an 
amount sullii^lent to protect the interest 
of the seller therein is relevant to show 
that it was intended that the buyer 
should take the risk. — Holmv. Morgan, 
[1921] 3 W. W. R. 671 ; 63 D. L. R. 
383 ; 15 Soak. L. R. 83.— CAN. 

ff. Exclusion by oral agree- 

ment amounting to ab.Holute sale ]— An 
action on lien notes gi\eii for the 
liurchase-pricc of farm machinery 
dismissed, on the grounds that the 
oral bargain between tho parties was 
wholly different from that expressed 
in the noUJs, in Iho fact that it, the 
oral bai^ein, was an out-and-out sale, 
& the lieu notes were not read to the 
purchaser, who w^as illiterate. — Gille- 
spie r. Tillie (Man.), [1922] 2 W. W. R. 
350 ; 66 D. L. B. 779.— CAN. 

gg. Sale to which Farm 

Implement Act applies.] — Where a 
eonditional sale is one to which the 
Farm ImpJcmcnt A(^t, 1920, appUos 
the provisions of said Act must be read 
t()g(‘ther & applied with those of 
Conditional Sales Act, 1920, os one 
body of law. In the tjaso of such a 
sale, harm Implement Act, s. 22, does 
not impliedly override the provisions 
of Clondltioual vSales Act with respect 
to tho rights of the seller under a Hen 
note. — International Harvkstor Co. 
OF Canada, Ltd. v. Postnecoff (Sask.) 
[1925] 2 W. W. B. 769.— CAN. 

hh. .] — Farm Implement 

Act, 1920, states exclusively the rights 
& liabilities of vendors & vendees under 
contracts & Hen notes. The only right 
to a lien for unpaid purchase -money is 
that given by the Act, & the only 
rights & liabilities attached to or inci- 
dental to the lien are those which ore 
created by the Act. The whole object 
of the Act is to define clearly & ex- 
clusively the whole agreement between 
tho parties, & any attempt to enlarge 
the liabilities of the purchaser is of no 
effect. The statutory contract is the 
entire contract between the parties, & 
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any lien notes taken by the vendor 
must not vary the terms of the contract 
In that regard. — Chursenofi' v. 13aii.ey 
Brotherh, [1924J 2 D. L. B. 1105; 
11924] 1 W. W. H. 1105; 18 Sask. 
L. R. 234.~CAN. 


Assignment of lien 

fwte— -Whether proj}erty in goods trans- 
ferred .] — In Manitoba an aasignruont 
by a vendor of a lien note or Hen agrae- 
ment under Farm Implement Act, 1919, 
does not, in the absence of express 
terms, transfer the vendor’s right of 
property in the chattels therein com- 
prised. It merely transfers the dei)t 
or chose in action. The combined 
effect of the Hen agreement & Farm 
Implement Act, ss. 18 & 19, does not 
alter the result. — Kilgottr v. White 
<Mau.), 11923] 3 W. W. K. 229.— CAN. 


c. IJjjder Farm Implement Acts — 
Forp^nation of contract — Alvet be in 
writing — In appr()j)riat€ form .] — Where 
the sale of farm mat;hinery falls under 
Farm Implement Act, 1920, & is not 
evidenced by a contract in wilting in 
appropriate form provided by the Act, 
the transaction Is void. — Dobson v. 
Bark & Brinkworth (Sask.), |1923] 
4 D. L. R. 562;' [1923] 2 W. W. R. 
200.— CAN. 


d. .] — A contract 

for the sale of a second-hand farm 
implement wklch is not in writing in 
the Form C. as required by Farm 
Implement Act, 1920, a. 14, is invaUd, 
whether or not the implement be a 
large or small imi)lem('nt within the 
Act. — Ogden v. OARKETT(SaHk.), [1924] 
4 D. L. R. 599 ; [1924] 3 W. W. R. 314. 
—CAN. 


e. .] — Sumner r. 

Squires, [1924] 4 D. L. li. 1309; 17 
{^ask. L. R. 98 ; [1923] 2 W. W 11. 
243 ; varying, [1923] I D. L. R. 1 ’ J2 ; 
11922] 3 W. W. R. 1174.— CAN. 


f* Vescription of goods 

— Necessity for setting out horse jmcir 
of engine .] — Happy Farmer Co., Ltd. 
V. SOLBERG, [1921] 3 W. W. R. 259.— 

CAN. 


lyiity of vendor to 

post copy of contract to purchaser .] — 
Kdgington r. Jones Tractor & 
IMI’LEMKNT Co., LTD., [1921] 2 

W. W. R. 733.— CAN. 


h. — ^ .]— Ellard V. 

Waterloo Manufacturing Co., [1926) 
3 1). L. R. 207 ; [1926] 2 W. W. R. 294 ; 
20 Sask. L. R. 601.— CAN. 


k. Contract must be 

read dt explained to purctiaser utuible to 
read English .] — Where a purchaser of a 
]arge farm implement does not read 
EngUsh, Farm Implement Act, 1920, 
s. 18, is not complied with unless the 
whole contract is i*ead over & explained 
to him in his ow n language, even though 
he understands some EngUsh &, after 
the whole contract has been read to 
him in English, those portions of it 
which he says he does not understand 
in EngUsh are read over & explained to 
him in his language, & he says he mider- 
stands it all. Where said sect, has not 
been complied with the contract of 
sale is invalid. — Advance Rumely 
Thkehheu Co. v. Yokga, [1925] 4 
O. L. R. 5 ; 20 Sask. L. R. ; 11925] 3 
W. W. R. 150 ; affd-* [1926] S. C. 11. 
397.— CAN. 


1. Exclusion of verbal agree- 

ment by express stipulatkm in written 
contraxt .] — An aUeged verbal agreement 
on the sale of an engine was not given 
effect to in view of the clause in the 
written contract of sale against any 
verbal agreement. — Service v. Ad- 
vance Rumely Thresher Co., 1n- 
(HIRPORATED (Sosk.), [1919] 2 W. W. R. 
646.— CAN. 


m. I'o what contracts applicable 

— Order for chattels containing lien.] 
—An order for chattels containing a 
Hen entered into before the passing of 
the Farm Implement Act (Saak.), is 
not subject to sects. 16 or 17 of that 
Act.— Mount v. Holland (Sask.), 
[1917] 1 W. W. R. 1188.— CAN. 


n. Isolated sale of farm 

imphment.] — Farm Implement Act, 
1915, appHes only to dealers in imi)le- 
ments & not to a person who makes an 
isolated sole of a farm implement. — 
Robinson v. Burgeson, [1918] 2 

W. W. R. 879.— CAN. 

o. .] — J. I. Case 

Threshing Machine Co., & Oster v. 
Welsh, [1918] 3 W. W. R. 57.— CAN. 

p. .] — Farm Im- 

plement Act, 1917, does not apply to 
an Isolated sale of an agricultural 
implement by the owner thereof, even 
though such seller is an “ implement 
agent.” — Boyce v. Jolly, [1921] 1 
W. W. R. 81 ; 55 D. L. R. 714 ; 14 
Sask. L. R. 16.— CAN. 

q. Qf fill imple- 

ments— -Application to sale of second- 
hand large implerncnt.] — Farm Imple- 
ment Act, 1917, applies to the sale of 
all ” implements ” as defined by the 
Act, & therefore where a contract of 
sale of a second-hand “ largo imple- 
ment ” is not in the form which the 
Act nresiTibes it is Invalid, even 
tliougn the vendor be not a dealer in 
imi)lemcnt8. The distinction between 
dealers & persons making isolated sales 
is of importance only in respect to 
those sects. 5, 7, & 8, wdiich rc<iulro 
dealers to with the Minister lists 
of their goods & statements of the 
selling price. ^ — Aitken v. Citrrie, 
[1921] 2 W. W. R. 973 ; 14 Sask. L. R. 
397.— CAN. 

r. — ; — Sale of second-hand 

sirudl implement on credit.] — On the 
sale on credit (d a second-hand farm 
implement , if tlui contract is not in the 
form rctnUred by Farm Implement 
Act, 8. 14, no U(5tlon can be brought 
thereon, even though the imi>lemcnt 
is a ‘‘ small implement ” within the 
Act. — Stewart r. Toalfson, [1921] 
3 W. W. R. 154.- CAN. 

t. Sale ^ salesman of 

implement firm of own inudernenfs .] — 
A person employed on salary by a farm 
implement co. as a travelling salesman 
& collector is not a ** dealer ” within 
Farm Implement Act, 1920. & th(?re- 
fore a sale by him of his own imple- 
ments used by him in farming is not 
one to which the said Act aiiplies. — 
Harmon v. Rubseli., [1927] 3 I). L. R. 
626 ; 11927] 2 W. W. R. 505 ; 21 Hask. 
L. R. 686.— CAN. 

a. Warranties essentkd to 

validity of contract- Sale oj large 
implement — Warranty that nuiehine is 
“ well made d' of gooii makrials.” \ — 
Under Farm Implement Act, 1915 
(Sask.), there must be inserted in a 
coritraet for sale of a ‘‘ large imple- 
ment ” the clause that ” tlie vendcjr 
warrants that the said machinery is 
well made & of good materials,” with- 
out w'hic.h clause the contract is 
invalid.— Froht v. Compagnie Dks 
Jardin (Sask.), [1919] 2 W. W. R. 457. 

- CAN. 

aa. Machinery warranted 

desiyned to work for which it is intended.] 

— Kostiuk v. Ball (1921), 59 D. L. R. 
72.— CAN. 

bb. Duty of seller 

to ineorjtoruie eun’ent irnprovemenis. j 
It was w'itliln the intention of the legis- 
lature in Imposing upon the Implement 
cos. a warranty that machinery is so 
designed as to do satisfactory work, 
to impose upon them the obligation 
of keeping up to date in adapting, with 
reasonable promptness, Imiu-ovcmcnts 
which have become generally recog- 
nised as such, & to the end that they 
arc not to be permitted to go on selling 
their old stock of implements when 
It has become generaUy recognised that 
much more satisfactory implements 
adapted for the same purpose are on the 
market. Said statutory warranty goes 
far beyond the warranties implied by 
virtue of Sale of Goods Ordinance that 
the goods are merchantable & suitable 
for the purpose intended. — John Deere 
Plow Co. v. Palmer, [1923] 1 I). L. R. 


132; 18 Alta. L. R. 471; [1922] 3 

W. W. R. 883.— CAN. 

Breach of warranty — Failure 
of purchaser to notify or remedy defect 
— Limitation of damages.] — A tractor 
in working lost compression because 
the pistons were too smaU for the 
cylinders & therefore it lacked the 
power which it otherwise would have 
had : — Held : this was a breach of the 
statutory warranty on sale contained 
In Farm Machinery Act. s. 5 ; but 
because the purchaser, although com- 
plaining to the vendors of lack of 
power, failed to notify them of the 
defect which caused the trouble, al- 
though he know of it & could have 
romodiod it at small expense, his duty 
being to remedy it even if the vendors 
had been no tiffed of it He had disre- 
garded it, his right to damages was 
limited to the cost of remedying it & 
incidental loss & expoiisos vvhHst this 
was being done. — Norton v. Smith, 
[J920] 2 W. W. R. 121.— CAN. 

dd. — Right io reject goods— 

Whether right lost by retention d' user 
— User pending efforts of seller to put 
goods in proptr condition..] — Purchasers 
were held entitled to rescission, where 
an engine sold was not such as was 
eoiitraeted to be sold, inasmiuJi as it 
did not, on being properly operated, 
develop the horse power set out in the 
dCKiTiptlou of the engine in the con- 
tract. The use of the engine by the 
purchasers was held not to amount 
to an acceptance, in view of repeated 
requests on their part to the vendors 
to make it w'ork properly, the vendors 
having made two unsuccessful efforts 
1o do so. — Davenport v. Minneapolis 
Threshing Machine Co., [19201 3 
W. W. R. 153.— CAN. 

ee. — Right of 'unpaid seller — Re- 

taking possession — Duty of seller to 
have large imp/e ment appraised .] — 
4’hc provision in Farm Implement Act 
(Sask.), J920, s. 17 as amended by 
R. S. S. 1920, c. 128, s. 24 , that a vendor 
on repossessing a largo implement must 
have the same appraised by arbitrators 
is not retrospectiv’^e & is not appUcable 
to a contract for the sale of a large 
implement made prior to the date of 
the Aet.— J. I. Cask Thbehiiing 
Machine Co. v. Whitney (Sask.), 
11922] 3 W. W. R. 643 ; 70 D. L. R. 1. 

— CAN. 

ff. - — Rights remedies o7i 

invalid contract — Right of vendor to 
return of goods.] — An agreement for 
the sale of machinery which does not 
comply with Farm Implciinciit Aet is 
invalid & will not support an action ; 
it is, liowover, not illegal & the vendor 
has an e(iuit-able right to the return of 
the property parted with or compensa- 
tion for the same. — White & Sons Co., 
Ltd. V. Jashanhky, [1917] 2 W. W. R. 
173 ; 34 D. L. R. 271 ; 10 Sask. L. R. 
81 .—CAN. 

gg. .] — Frost v. 

Compagnie Des Jardin (Sask.), [1919] 
2 W. W. R. 457.— CAN. 

hh. . I — Taylor v. 

Jonk:s (Sask.), [1919] 2 W. W. R. 789. 

- CAN. 

kk. .] — Davenport 

V. Minneapolis Threshing Machine 
C.'o., [1920] 3 W. W. 11. 153.— CAN. 

11. ___ — .] — Kdgington 

V. Jones Tra(TOR & Implement Co., 
Ltd., [1921] 2 W. W. U. 733.— CAN. 

mm. With comn- 

pensation for depreckition not due to 
ordimiry use.] — A purchaser of farm 
machinery, sold to him by an imple- 
ment dealer witliout a contract in 
writing, where that is requli’ed in tlio 
form prescribed by Farm Implement 
Act, 1920, on being sued for the price, 
may suc-cessfully set up os a defence 
the absence of such a contract, & may 
recover what he lias paid on account 
of the iHirchase with interest. The 
cts., however, wHl not allow either 
party to enrich himself at the expense 
of the other party, but will order a 
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return to the vendor of the machinery, 
compensation for its use, & compen- 
sation for any depreciation not duo 
to ordinary use, on the other hand. 
The return of the machinery will not 
be ordered to be made conditional on 
the return of the purchase money & 
notes.— Sumner v. Squires, [1924] 
4 D. L. R. 1309 ; 17 Sask. L. R. 9» ; 
11923J 2 W. W. R. 243; varying^ [1923] 
1 D. L. R. 1192 ; [1922] 3 W. W. R. 
1174.— CAN. 


o. .] — Where 

a contract of sale of farm machinery 
under Farm Implement Act, 1920, 
made after Mar. 31, 1920, is Invalid by 
reason of failiue to comply with sect. 
31 of the Act, the transaction is void & 
the vendor cannot recover the price 
nor can the purchaser recover damages, 
but the vendor is entitled to the return 
of the machinery, payment by the 
purchaser for its use during the time 
it was in his possession, & damages for 
any depreciation caused by the negli- 
gence of the piuchaaer. — Saskatc’hk- 
WAN Grain Growers’ Assoon., Ltd. 

V. Ratlin (Sask.), [1923] 4 D. L. R. 
611 ; [19231 3 W. W. U. 282.— CAN. 

p. lieiurn not 

conditional on repayment of pmchasie 
money.] — Sumner v. Squires, [192 i] 
4 D. L. n. 1309 ; 17 Saak. L. R. 98 ; 
[1923] 2 W. W. R. 243; varying, 
[1923] I D. L. R. 1192; [1922] 3 

W. W. U. 1174.— CAN. 

q. Right of UHnignce of 

vendor — To recover purclaise price from 
buyer.] — Where an order for a grain 
separator & the lien notes given in 
respect of the pricij were altered in a 
material particular after they had been 
sigiKJd by the purchaser, & where the 
contract under Farm Implement Act, 
1920, was admittedly invalid, pitf., 
the assignee of the vendor, was held 
to ho not entitled to re(;ovor the i)riee. 
Pltf., however, was granted equitable 
relief by way of a rid-nrn of the se])a- 
rator & payment by the purchaser of 
any financial benefit which the latter 


had derived from the use of the 
machinery, it being made a condition 
of the granting of such oqultu-ble 
relief that pltf. should repay to the 
purchaser the amomit paid by him on 
account of the price together with the 
interest thereon at the legal rate, & 
should return to the purchaser the lien 
notes given in respect of the price. — 
Royal Rank of Canada v. Frank, 
(1924 ] 3 D. L. R. 479; [1924] 2 W. W. R. 
949 ; 18 Sask. L. R. 485.— CAN. 

r. Right of purchaser — 

Cancellation d' return of lien notes d* 
money paid.] — Frost v. Compaonie 
DEH Jardin (Sask.), [19191 2 W. W. R. 
457.— CAN. 


t, /| — 

sale of a traction engine the vendors 
failed to deliver or post to the pur- 
chaser a cony of the contra<;t as 
required by l%rm Implornent Act, s. 
19. The engine did not satisfy the 
warranty as to working properly & the 
vendors did not make it work properly. 
The purchaser did not give the notice 
of rejection provided for by Form A. 
of the Act within the proper time. 
The purchaser's use of the machine was 
not such as to give rise tc> the pre- 
sumption that he had accepted it prior 
to his repudiation of the contract by 
lett(^r : — Tlehl : the purchase!* was 
entitled to recover the moneys pai(i 
with interest, return of his notes, & 
cancellation of the contract, costs ; 
the vendor to have i^ossession of the 
engine. — Edginoton v. Jone.s Tr \utok 
& Implement Co., Ltd., [1921] 2 
W. W. R. 733.— CAN. 

a. .] — ^Where 

a <;ontract of sale of farm machinery 
under Farm Implement Act, 1920, 
made after Mar. 31, 1920, is invalid 
by reason of failure to comply with 
seist. 31 of the Act, the transaction is 
void & tlio vendor cannot recover the 
pri(5o nor <5an the purchaser recover 
damages, but the latter is entitled to a 
return of the lien note signed by him 


& of the money paid by him on account 
of the price, — Saskatchewan Grain 
Growers’ Assocn., Ltd. v. Hatlin 
(Sask.), [1923] 4 D. L. R. 611. [1923] 

3 W. W. R. 282.— CAN. 

b. Return of 

purcitase price less profits madt: on 
machine.] — Deft, soldtc pltf. a tractor, 
but the written agreement purported 
to be msulo between M. co. & pltf., 
whereas M. co. had nothing to do Avith 
the sale. The ct. therefore found that 
there was no agreement in Form A. 
imder Farm Implement Act between 
vendor & purchaser for the sale, & 
judgment was given to pltf. f!)r return 
of the purchase-price less the profits 
made by him with the machine, & deft, 
to have repossession. — -Tayixir v. 
Jones (Sask.), [1919] 2 W. W. R. 789. 
—CAN. 

c. — Return of purchase 

mcmey — JVaiver in absence of fraud by 
payment with full knowledge.] — Al- 
though where a contract for the sale 
of a ** largo implement ” does not 
comply with Farm Implement Act, 
1920, it is not enfoiceable, It is, never- 
theless, the statute not being pro- 
hibitory, one which the parties may 
make & carry out if they wish ; & 

where money has been paid volun- 
tarily thereunder, with full knowledge 
of all the facts, & there has been no 
fraud, compulsion, or midue inlluence, 
the money cannot be recovered. — 
Haurrich V. Keefner, [1922] 1 

W. W. R. 1079 ; 65 I). L. R. 50 ; 15 
Sask. L. R. 271.— CAN. 

d. - - Rectifi-cation.] — A written con- 
tract of sale of a farm motor failed 
to comply with Farm Implement Act 
In not stating the purposes for which 
it was to be used. On application by 
the vendors the ct. refused to rectify 
it, boiiause the form of the agreement 
goes to the agreement itself. — Daven- 
I’ORT V . Minneapolis Threshing 
Machine Co., [1920] 3 W. W. 11. 153.— 
CAN. 


SALE OF HAY AND STRAW. 

See Markets and Fairs. 

SALE OF HORSES. 

Sec Animals; Markets and Fairs. 

SALE OF INTOXICATING LIQUORS. 

See Intoxicating Liquors. 
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